THE' FIFTY YEARS’ DIGEST 

1901-1950 


(Civil, Criminal & Revenue) 


S 

BY 

D. Y. CHITALEY & N. RAMARATNAM 


Volume V 


C. P. C., O. 34, R. 6 

To 

Crown Lands Act (1884) of New South Wales. 


Printed by Shri G. N. Kulkarni at All India Reporter Press and Published by 
Shri T. B. Ghushey for Digest Publications, A. I. R. Buildings, 

Congress Nagar, Nagpur. 


ALL EIGHTS RESEEVED 





e —9 <■ 

jO J -* .• 


— 1 




v 




PREFACE 

° No apology is needed for the publication of this Digest, which is a 

consolidated one covering the half century from 1901 to 1950 It will be 

easily appreciated that the bulk of our current case-law is contained in the 

decisions of this period. It is not necessary to expatiate at length on the 

virtues of consolidation, as otherwise, one will have to refer to a large 
number of publications for the same point. 

On the importance of case-law, the late Sir William Holdsworth 

wrote: Codes are lifeless things compared with the living law evoked 

by the decision of cases which turn upon the actual happenings in the 

lives of human beings; and each individual case, which lays down living 

law based upon these actual happenings, can only cover a very small 
fraction of the field of law.” 


In,,the Preface to the c °rpus Juris (American), the following passage 
occurs: Often the particular application or illustration stated will precisely 
fit the state of facts in his (the lawyer’s) own case, and the argument of 
reason and logic may be fortified by pointing out that in prior litigated cases 
the rule has been applied in the manner contended for. No lawyer is content 
to depend alone upon his own reason and knowledge. Few have the pre¬ 
sumption to assume that they would, unaided by the experience of the past' 
present all arguments that could be made in any case as to the application of 
a general rule. Precedents are valuable the same as experience is valuable. 
Reported decisions are valuable the same as history and science are 

valuable-There is more wisdom in the many than in the few. Lawyers 

should get wisdom from all sources, and in preparing a brief in an important 
case, should not stop until they find every case that has been decided upon 

the subject in question. (The Value of Precedents by J. W. McLoud in 
28 Am Law Rev. 218).” 


It can be seen from the above quotations how superficial is the 
oft-heard criticism against the growth of case-law in our country. 

The enormous growth of case-law makes a Digest an indispensable 

publication for the legal profession. No doubt, we have now got in the field 

excellent commentaries and text books in which the decisions bearing on 

the respective subjects are exhaustively dealt with. But in our opinion 

Commentaries and Digests are complementary to each other, and neither can 
dispense with the other. 

In the first place, commentaries dealing exhaustively with the case 
law bearing on the respective subjects do not cover the entire field of law. 
In the next place, the point of view and the mode of treatment and 
dealing with the case-law in a Digest and a Commentary are entirely 
different. The approach, in each case, is, as it were, from opposite ends. 
Each system has its own special usefulness to the lawyer. If a lawyer is 
on the hunt for a parallel precedent, for a case on all fours, he naturally 
turns to a Digest. If he wants to study the principles bearing on a point, 
he first thinks of a Commentary or a text book. However exhaustive a 
Commentary may be, in point of case-law, the emphasis is more on the 
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underlying principles than on the facts and features of each case which 
are available only in a Digest. Though a Commentary may give a more 
correct insight into the legal position and the over-all state of case-law 
on any question, a Digest has to be resorted to for picking out the 
particular case which comes closest to the matter on hand. 

Further, it has to be remembered that in a Commentary, the case- 
law is seen as interpreted by the Author. In a Digest, the reader has, as 
it were, a direct access to the case-law and he may bring to bear upon his 
study of the case-law his own point of view and may thereby be enabled to 
draw a conclusion which not only did not occur to the Author but was 
contrary to the Author’s conclusion. In any case, a Digest will enable the 
reader to test the correctness of the conclusions set forth in the commen¬ 
taries, before he proceeds to study the actual reports after he has selected 
the decisions for study by the above process. 

As regards the special features of the present publication, the first 
point to be mentioned is that it is a Digest of full head-notes and not merely 
©f short, truncated statements of the law. Separate points decided by a 
case are digested separately and are not jumbled up together in the same 
note. 

Where the decisions bear upon statutory provisions they have been 
digested under the appropriate statutory headings. But care has been taken 
to give topical headings also in proper places with cross-references to the 
respective statutory headings. 

Where the number of cases under a section or heading is very 
large, they are sub-divided into sub-headings. In such cases a synopsis 
of the headings and sub-headings also is given. 

Where a decision overrules or reverses a previous ruling, this is noted 
under the decision. 

Other features are like those of the well-known Digests published 
by the Madras Law Journal Office and All India Reporter hitherto, with 
which the Bar and Bench are already familiar and which they appreciate 
so much. 

The Digest Publications gratefully acknowledge the permission, leave 
and license accorded to them by agreement, for the use of the copyright 
(severally held by Shri N. Ramaratnam and the All India Reporter Ltd., 
and with respect to the Indian Digest 1909 to 1920 by the donees of 
copyright of Shri V. V. Chitaley) in preparation of this Digest. 

The Publishers wish to place on record their obligations to the 
following gentlemen for their valuable collaboration in the preparation of 
this Digest: — Messrs. P. R. Naray-ma Iyer, B.A., B.L., Advocate, M. A. 
Krishnaswami Iyer, B.A., B.L., Advocate, R. Mathrubhutham, B.A., B.L., 
Advocate, R. G. Dhobley, B.A., LL.B., H. G. Pathak, B.A., ll.b., D. S. 
Paranjpe, B.A., LL.B. 


Digest Publications, 
Madras —Nagpur. 
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-O. 34, R. 6. 

1. Against whom to be passed. 

2. Amount due. 

3. Appeal. 

4. Application for. 

5. Attachment before judgment. 

See also Civil P. C., O. 38, R. 5. 

6. Award or consent decree. 

7. Combined decree. 

8. Construction. 

9. Costs. 

10. Execution against other property. 

11. Ex parte decree. 

12. Limitation. 

13. Omission to claim. 

14. Personal decrees. 

15. Scope. 

1. Against whom to be passed. 

O. 34, R. 6 — Against transferee. 

Under O. 34, R. 6, Civil P. C., a decree could be 
passed only against the mortgagor and not against 
the purchaser of equity of redemption, the cause of 
action for such a decree being a personal covenant 
in the mortgage-deed. AIR (V 32) 1945 Oudh 
65 : 1944 Oudh WN (CC) 278 : 1944 AWR (CC) 
198 : 20 Luck 179. 


--O* 34, R. 6 — Against transferee. 

Where in a mortgage suit against the mortgagor 
and subsequent transferee of the equity, a preli¬ 
minary decree providing liberty to apply for per¬ 
sonal decree in case sale proceeds are insufficient 
is passed, the transferee can contest the mort¬ 
gagee s right to proceed against him personally 
when application is made, and the direction in 

^ decree does not operate as ‘res judicata’. (1942) 
1942 NLJ 144. 


O. 34, R. 6 — Against surety — Independent 

contract. 


The mortgagee was given possession from the 
date of the mortgage and the mortgagor agreed to 
redeem the property after two years by payment 
oi the mortgage sum. Until redemption he was 
to remain in possession and to pay Rs. 10 per 
month as rent. If he failed to pay rent for 
three months, then he agreed to pay the remain¬ 
der of the rent on demand and to pay at an 
enhanced rate for the future. It was specifically 
stated that the rent would also be a charge on the 
mortgaged property. For the payment of the 
mortgage-money and the rent, the mortgaged pro¬ 
perty, the person and other property of the prin- 
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cipal were made liable and the surety then agreed 
that if the mortgagor did not pay the mortgage 
money and the rent according to the terms of the 
deed then he (the surety), would from his pocket 
pay the mortgage-money and the rent on demand 
and for this payment he made his person and his 
property of every kind liable; 

Held, that in these circumstances there was an 
independent contract to pay rent and that even 
if the rent be regarded as interest, it was recover¬ 
able as being due under a special contract even if 
the principal was irrecoverable. AIR (V 29) 1942 
Pesh 85 : 204 Ind Cas 509. 

7°* ^’6 Suit for royalty against lessees 

and sub-lessees by sale of property — Decree _ 

Personal decree for balance against both 
the lessees and sub-lessees. 

Where the lessees of minerals had hypothecated 
certain property to secure sums due by way of 
loyalty, and the lessor in his suit asks that the 
amount due for royalty should be recovered by 
sale of the properties hypothecated and impleads 
the sub-lessees, a mortgage decree can be passed 
against the sub-lessees together with the lessees 
because they are interested in the property sought 

lO 06 sold. 

But where the amount recovered by the sale 
does not prove sufficient, a personal decree under 
O. 34, R 6, Civil P. C., cannot be obtained against 
the sub-lessees merely because they are interested 
in the property. They were in no way personally 
liable to the plaintiff and, therefore, a personal 
decree cannot be passed against them. AIR (V 28) 
1941 Pat 416 : 7 BR 503 ; 193 Ind Cas 32 (DB). 

—O. 34, R. 6 — Decree awarding costs against 
puisne mortgagee — If can be executed personally. 

So far as costs are concerned, unless there is any¬ 
thing in the decree of the Appellate Court to show 
that the normal right of the litigant to recover 
costs personally against hi s opponent is taken away, 
the costs given by the decree against a puisne 
mortgagee can be executed personally against the 
mortgagee and such right i s independent of and 
exists whether or not O. 34, R. 6 is applicable and 
is founded on the broad ground that where a Court 
orders costs to be paid, the costs have to be paid, 
and the obligation to pay is not in any way des 
pending upon the mortgaged property proving 
sufficient or insufficient. AIR (V 25') 1938 Nag 

237 : ILR (1939) Nag 261 ; 175 Ind Cas 561 fDB). 

-O. 34, Rr. 6, 5 — Property not available for 

sale under R. 5 — Personal decree, if can be passed 
against mortgagor. 
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Order 34. R. 6, applies only to those cases where 
there is available some property which could be 
sold and if there be none whatsoever, a mortgagee 
cannot be expected to have a non existing thing 
sold before being able to realise his demand. Ii 
there is no property available for sale under O. 34, 
R. 5, a personal decree can still be passed against 
the mortgagor. AIR (V 22) 1935 Lah 850 : 37 
PLR 285 : 17 Lah 67 : 159 Ind Cas 927 (DB). 

_—O. 34, R. 6 — Mortgagee’s right to apply for 

personal decree before selling transferred item. 

There is no inflexible rule of law that a mort¬ 
gagee should first bring to sale all the mortgaged 
items. 

Where four items were mortgaged and the mort¬ 
gagor subsequently transferred one of those items 
representing that it was free from encumbrance 
and the mortgagee obtained a decree for sale with¬ 
out impleading the purchaser as a party: 

Held, that in the circumstances of the case the 
mortgagee was entitled to apply for a personal 
decree without bringing the fourth item also to 
sale. AIR <V 21) 1934 Mad 82 (1) : (1933) MWN 
744 : 39 MLW 67 : 147 Ind Cas 839 (2). 

_O. 34, R. 6 — Mortgage — Suit against mort¬ 
gagor and surety — Personal decree against surety. 

Where a person executes a mortgage and others 
who are not interested in the mortgaged property 
join in the execution of the deed undertaking per¬ 
sonal liability, a personal decree can be passed 
under O. 34. R. 6, not only against the mortgagor 
but also against the other executants, after the 
sale of the mortgaged property. It is not neces¬ 
sary that a simple money-decree should be passed 
against the latter in the first instance. AIR 
(V 18) 1931 All 631 : (1931) ALJ 559 : 53 All 695 : 
132 Ind Cas 561 (DB). 

-O. 34, R. 6 — Against party other than the 

mortgagor. 

Though as between mortgagees and mortga¬ 
gors in a mortgage decree no separate order mak¬ 
ing the defendant mortgagors personally liable for 
the costs can be passed, yet it is not illegal to 
award a personal decree for costs against a party 
to the suit who is not himself the mortgagor. AIR 
(Vol 18) 1931 Mad 272: 33 MLW 263 :131 Ind Cas 
151 (1). 

-O. 34 R. 6 — Right to execute order against 

puisne mortgagee personally. 

Where in a mortgage suit additional costs have 
been incurred by reason of a third party’s un¬ 
successful defence, where an order for payment of 
(hose additional costs by the third party has actual¬ 
ly been made, where (he sale-proceeds of the mort¬ 
gaged property haye been found to be insufficient 
to satisfy the mortgage-debt, and where a final 
personal money-decree has not been made, and 
cannot be made under O. 34, R. 6 in respect of the 
special costs awarded against the third person, an 
order for costs against the third person, whether 
made in the preliminary or final decree for sale 
or by a subsequent order in respect of costs, should 
be executable against the third person. AIR (V 18) 
1931 Rang 181 (2) : 133 Ind Cas 93 (DB). 

-O. 34, R. 6 — Suit by puisne mortgagee — 

Prior mortgagee made party and contesting suit — 
Preliminary decree awarding costs jointly — If can 
lie executed for costs personally against prior mort¬ 
gagee. 

Where the judgment and decree in a suit brought 
by the mortgagee, make a person other than the 
mortgagor liable for costs jointly with the mort¬ 
gagor, it is a proper interpretation of the order for 
costs against (he person other than the mortgagor 
that the latter should be liable personally. 


6—1. Against whom to ba passed 

Therefore, where a preliminary mortgage-decree 
for sale declares that the prior mortgagees who 
were necessary parties to the puisne mortgagee’s 
suit and who had contested that suit and had been 
relegated to the position of puisne mortgagees are 
liable for the costs of the suit jointly with the 
mortgagor, it can be executed against the prior 
mortgagees personally in respect of costs, even 
though those costs are merely included in the 
amount payable for redemption of the puisne mort¬ 
gage and the decree contains no express order for 
the payment of those costs by the prior mortgagees. 

It is eminently desirable that in mortgage suits 
to which persons other than the parties to the 
mortgage are parties, the judgment and the decree 
should state specifically whether or not costs 
awarded against parties to the suit who were not 
parties to the mortgage, are to be payable person¬ 
ally. AIR (V 18) 1931 Rang 153 : 9 Rang 186 : 
133 Ind Cas 225 (DB). 

-O. 34, R. 6 — Only against parties to suit. 

Under R. 6 a Court has no jurisdiction to pass 
a decree against persons who were not parties to 
(he original suit. AIR (V 14) 1927 All 691 : 103 
Ind Cas 264. 

-O. 34. It. 6 — Personal liability — Purchaser 

of property. 

A purchaser is not personally liable for the defi¬ 
ciency when the sale-proceeds do not cover the 
costs and mortgage money. “Defendant” under the 
rule means only the mortgagor. AIR (V 3) 1916 
Mad 763 : 29 MLJ 120 : 30 Ind Cas 188 (DB). 

-O. 34, R. 6 — Personal liability — Mortgage 

decree against two defendants — Private sale by 
one defendant to decree-holder for part of decretal 
money — Whether application for personal decree 
against both competent. 

Where a mortgage decree is passed against two 
defendants one of whom sold the property to the 
decree-holder in private sale, in part adjustment of 
the decree, a decree under O. 34, R. 6 can be passed 
against that defendant but not against the other. 
AIR (V 1) 1914 Mad 251 ; 15 MLT 235 : 1 LW 
294 : 26 MLJ 375 : (1914) MWN 316 : 23 Ind Cas 
544 (DB). 

-O. 34, R. 6 — Personal liability — Purchasers 

of equity of redemption. 

A personal decree cannot be made against the 
purchasers of the equity of redemption. (1913) 
17 CWN 457 : 17 CLJ 120 : 18 Ind Cas 747 (DB). 

-O. 34, R. 6 — Personal liability — Puisne mort¬ 
gagee — Holder of equity of redemption. 

A puisne mortgagee as holder of the equity of 
redemption cannot be held to be personally liable 
for the re-pavment of (he mortgage debt, which is 
primarily payable by the mortgagors. (1912) 16 
CLJ 394 : 17 Ind Cas 927 (DB). 

-O. 34, R. 6 — Personal liability — Purchaser 

from mortgagor. 

The purchaser of an equity of redemption who, 
by agreement with his vendor (the mortgagor) 
retains the amount of (ho mortgage debt out of the 
price dll' 1 , is not personally liable to the mortgagee 
m respect of Hie mortgage debt. Consequently a 
personal decree under S. 90 of the T. P. Act (O. 34, 
R. 6) could not be passed against the purchaser. 
(1912) 34 All 63 : 39 IA 7 : 16 CWN 97 : 11 MLT 
6 : 9 ALT 37 : 1912 MWN 32 : 15 CLJ 68 : 14 
Bom LR 1 : 21 MLJ 1158 : 13 Ind CaS 304 (PC). 

[Affirming (1909) 31 All 352 ; 6 ALJ 427 : 2 Ind 
Cas 460.] 

D. 34. R. G — Personal liability — Vendee of 

hypotheca. 

The word “defendant” in S. 90 of the T. P. Act 
1 0. 34. R. 6, C. P. C.) means the mortgagor defend- 
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CIVIL P. C. (5 of 1908), 0. 34, R. 6—1. Against whom to be passed 6 


ant and as such no personal decree for costs can 
be passed against the purchaser of the properties. 
(1909) 3 Ind Cas 33 (All) (DB). 

-O. 34. R. 6 (S. 90, T. P. Act) — Personal decree 

— Transferee of the equity of redemption, liability. 

The transferee of the equity of redemption in 
mortgaged property does not become personally 
liable to the mortgagee. A mortgaged to B cer¬ 
tain property and sub-mortgaged certain other pro¬ 
perty by one and the same deed. A subsequently 
sold the whole of this property to C and left with 
him the bulk of the consideration for the sale for 
redemption of the mortgage and sub-mortgage. B 
obtained a decree for sale of the mortgaged pro¬ 
perty but not of the sub-mortgaged property; the 
Court considering itself bound by some rulings, re¬ 
fused such a decree under S. 83, Transfer of Pro¬ 
perty Act, but remarking “if the rest of the mort¬ 
gaged property does not prove of sufficient value 
to satisfy the plaintiff’s mortgage in full it will 
be open to him to apply in execution for a sale of 
the mortgage rights in question”. The proceeds 
of the sale directed under Ss. 88 and 89 proving 
insufficient, the decree-holder applied for a decree 
under S. 90 against C and the personal representa¬ 
tive of A. 

Held, that by retaining in his hands part of the 
purchase-money and expressly or impliedly agree¬ 
ing to pay the amount to B, C did not become per¬ 
sonally liable and a decree under S. 90, Transfer of 
Property Act, could not be made against him. 
(1909) 6 ALJ 427 ; 31 A 352 (358, 359) ; 2 Ind Cas 
460 (DB). 

2. Amount due. 

-O. 34, R. 6 and S. 34 (2) — Personal decree 

silent as to future interest — Such interest, if can 
be granted by executing Court. 

If a personal decree passed under O. 34, R. 6 , 
C. P. Code, is completely silent with resoect to 
the payment of future interest, a claim for the 
grant of future interest, must be rejected by the 
executing Court. AIR (V 36) 1949 EP 213~ : 50 
PLR 294. 

—-O. 34, R. 6 — Application by mortgagee-decree- 
holder for decretal balance — Application by 
judgment-debtor under Ben. Agri. Debtors’ Act, 


Where interest more than 8 per cent has been 
allowed under a mortgage decree, it is the duty of 

wT° urt , to re “°P en the transaction between the 
lender and the borrower and to take an account 

L* bas 106611 P ai d and also what ought to 

have been paid according to the Act and on such 
e-openmg and taking of accounts, to give the 
Aebtorsuch relief as he is entitled to under the 

Xn 29) 1942 Cal 56fi : 75 CLJ 299 : 

203 Ind Cas 485 (DB). 

" O* 34, R. 6 — Costs. 

cflnnntT° nal d ® cree for costs in a mortgage suit 
annot be passed. (1938) 68 CLJ 409 : 42 CWN 888 . 

O. 34, R. 6 — Interest, if can accrue to princi- 
Pai amount which is not legally recoverable — 

in* 11 per ? ona l decree for principal barred — 

f° r six years preceding suit — Whether 
tan be decreed. 

aiim!nt eSt i Ca I nnot be held to accrue to a principal 
n , t } vblcb is not legally recoverable; interest 
a vLt 5 essentially not an inherent right but 
fj given by law - Where the claim 

I ™? 1 decree for the principal amount is 
nMo e J. by ^. lme : claim for interest during six years 
ArR e nr'>>o lnStitution of tbe sujt is also barred. 

Caf ioo 2 (DB) 1936 Lah 387 : 38 PLR 74 : 163 Ind 


-O. 34, R. 6 — Presumption as to decree for 

balance under R. 6 , if arises. 

There can be no presumption that when a decree 
for sale is made under R. 5 of O. 34, Civil P. C , 
a decree for the balance under R. 6 is passed at 
the same time. In fact, the presumption would 
be to the contrary, namely, that a decree under 
R. 6 would not be passed until the prooerty had 
been sold under R. 5. AIR (V 23) 1936 Pesh 71 • 
161 Ind Cas 633. 


O. 34, R. 6 — Additional sum paid by mort¬ 
gagee to save property from sale. 

In a mortgage bond after acknowledging re¬ 
ceipt in the loan, the mortgagor stated that after 
repaying the amount in a year from date, he would 
take back the document. He then stipulated that 
if he should pay by instalments, the payments shall 
be endorsed on the back of the bond, being appro¬ 
priated first towards interest and then towards 
principal. H he defaulted in re-paying this 
amount, the lender could sue him for realisation 
oi the principal and interest, get the mortgaged 
property attached and sold and realise his dues 
out of the sale proceeds. During the pendency of 
the mortgage, the mortgagee had to pay the sum 
of Rs. 244 in order to save the mortgaged property 
from sale for arrears of rent. The amount was 
added to the principal money claimed as secured 
by the mortgage and was included in the decree 
The mortgaged property realised on sale seme por¬ 
tion of the mortgage debt and the mortgagee 
applied for personal decree for the balance: ° 

. Held > that unless there was some specific condi¬ 
tion in the bond absolving the borrower from lia¬ 
bility to repay the loan, he must be held liable 
on the implied covenant contained in his uncondi¬ 
tional acknowledgment of the fact that he was 
taking a loan. 


±ieia also, that when the mortgagee made the 
payment of Rs. 244 to save the property from sale 
he was entitled to add this amount to the mort¬ 
gage debt and the proper method of suing for re¬ 
covery of the amount was by suing at the same 
tune as he sued for the mortgage money and that 
the mortgagee was entitled to a decree under O. 34. 
R. 6 , for that portion of the mortgage-money which 
represented the amount paid to save the mort°a 

?^ rt , y i rom Sale - AIR <V 21) 1934 Pat 433° • 
149 Ind Cas 1197. 


- : 0. 34. R. G — Mortgage suit for sale — Decree 

varied by consent — Receivers appointed _ Re¬ 

ceivers unable to collect rent — Money advanced 
to Receiver under orders of Court — Plaintiff also 
obtaining another decree for amounts paid on ac¬ 
count of rent — In execution of decree, plaintiff 
herself purchasing property — Application bv 
plamtifi- under O. 34, R. 6 claiming: (i) amount 
under decrees with interest; (ii) amount advanced 
on account of sadar rent; (iii) amount advanced 

to Receivers and (iv) amount paid into Court foi 
rent: 

Held, that S. 47 applied to item (i); as rega-ds 
other items they fell under S. 47 and that S 151 
also applied. 

Held also, that where payments were made vit u 
out order of Court, a separate suit should be insti¬ 
tuted. AIR (V 19) 1932 Cal 414 : 55 CL t 1 
139 Ind Cas 247 (DB). 


-O. 34, R. C — For costs after sale of property. 

Where a mortgagee brought a suit for sale 
against the mortgagor and his sons and after the 
hypotheca had been sold under the decree for the 
aggregate amount one under the decree inch’din 0 ’ 
interest and costs, he applied for a personal decree 
against the mortgagor for the balance due under 
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the mortgage and costs, and against the mort¬ 
gagor's sons for the amount due for costs: 

Held, that even though the amount due under 
the mortgage, the subsequent interest and costs 
had been amalgamated into one sum, an ^ the 
potheca had been sold, it was still open to the plain¬ 
tiff to assume that costs were part of the remain¬ 
ing balance, and to ask for a personal decree tor 
colts as though they were still legally recoverable 
from the defendants as provided by O. 34, R. b. 
AIR (V 19) 1932 Mad 155 (2) : 34 MLW 961 : 
62 MLJ 93 : 55 Mad 332 : (1932) MWN 554 : 
135 Ind Cas 578 (DB). 

- O. 34, Rr. 6, 5 — Decree for sale — Costs of 

Appellate Court, whether part of mortgage amount 
— Execution against mortgagor personally — Con¬ 
struction of decree. 

In the case of a decree for sale unless there was 
in the judgment a specific direction that the costs 
should be recovered from the mortgagor person¬ 
ally, the presumption must be that the decree di¬ 
rected costs to be added to the mortgage amount. 

Where a decree passed in an appeal preferred 
by the mortgagors from a decree for sale provided 
as follows: “This appeal be and hereby is dismiss¬ 
ed and it is further ordered that the appellant 
aforesaid do pay to the respondent No. 1 aforesaid 
the sum of Rs. 573-5-0. the amount of costs incurred 
by the latter in this Court, and it is further order¬ 
ed that the costs incurred in the lower Court be 
paid with interest thereon as awarded by the said 
Court”, and the decree-holder sought to exe¬ 
cute the decree for the costs incurred in the Ap¬ 
pellate Court against the mortgagor as a simple 
money-decree: 

Held, that the costs of the Appellate Court should 
also be included in the total amount for which 
the property was to be sold and execution could be 
taken out against the mortgagor only after obtain¬ 
ing a decree under O. 34, R. 6. Civil P. C. AIR 
(V 18) 1931 All 124 : 129 Ind Cas 554. 

O 34, R. G — Costs — Final personal decree 


for costs, if can be made against prior or puisne 
mortgagee. 

In a suit by a mortgagee against the mortgagor, 
costs in favour of mortgagee do not have priority 
over the actual mortgage-debt; and. therefore, a 
final personal mortgage decree for costs may be 
given against the mortgagor in a case where the 
personal remedy of the mortgagee against the 
mortgagor for the mortgage money and interest 
thereon is time-barred. 

But a final personal money-decree can be made 
only against the mortgagor. Such a decree can¬ 
not be made against a puisne mortgagee or a 
prior mortgagee who happens to be a necessary 
party to the suit. AIR (V 18^ 1931 Rang 158 : 
9 Rang 186 : 133 Ind Cas 225 (DB). 


by the sale of the property actually sold. 
1907 AWN 83 (84, 85) : 29 All 369. 

3. Appeal. 

O. 34, R. 6 — Court-fee. 
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An order granting a personal decree to the 
assignee of a decree under O. 34, R. 6 is a ‘decree’ 
within the meaning of the Code, and therefore, an 
appeal from such an order, must bear an ad valo¬ 
rem court-fee. The appellant cannot be permitted 
to file a Civil Miscellaneous Appeal and pay a lesser 
court-fee merely because the assignee in one ap¬ 
plication had prayed for recognition of the assign¬ 
ment of the decree under O. 21, R. 16 and for a 
personal decree under O. 34, R. 6, when in appeal, 
the personal decree itself is attacked. AIR (V 32) 
1945 Mad 425 : 58 MLW 318 : (1945) 2 MLJ 87 : 
(1945) MWN 417 (DB). 

-O. 34, R. 6 — Application dismissed — Appeal 

— Court-fee. 

An order dismissing an application for a personal 
decree under O. 34, R. 6 has a force of a decree 
and is appealable under S. 96, and not under O. 43, 
R. 1 (q). Court-fee payable on appeal is ad valo¬ 
rem. AIR (V 32) 1945 Nag 289 : ILR (1945) Nag 
643 : 1945 NLJ 409 (DB). 

-O. 34, R. 6 — Order refusing application — 

Appeal — Art. 1, Sell. 1, Court-fees Act (VII of 
1870). 

An application under O. 34, R. 6, is definitely 
in the nature of a claim for the recovery from 
the person or other property of the mortgagor 
of the balance left over after the proceeds of 
the sale of the property have been appropriated. 
The refusal to recover the amount from the person 
and other property of the mortgagor amounts to 
a final adjudication of the matter in controversy 
between the parties and, therefore, amounts to a 
decree as defined by S. 2 (2). Civil P. C., and hence 
an appeal from such an adjudication must bear 
full ad valorem court-fee under Art. 1 of Sch. 1, 
Court-fees Act. AIR (V 28) 1941 Pesh 56 : 1941 
Pesh LJ 56 : 195 Ind Cas 239 (DB). 

-O. 34. R. 6 — A decree passed under O. 34, R. 6, 

is a decree within meaning of Art. 1, Sch. 1 of the 
Court-fees Act (VII of 1870). Consequently, ad 
valorem court-fees are payable on an appeal pre¬ 
ferred from such a decree. (1936) 164 Ind Cas 
423 : 39 CWN 315 ; 62 Cal 568. 

-O. 34, R. 6 — Order holding that an applica¬ 


tion for money-decree is not maintainable. 

An order that an application for the passing of 
a simple decree under O. 34. R. 6, is not maintain¬ 
able amounts to a decree and is appealable as such. 
AIR <V 20) 1933 All 429 : (1933) ALJ 738 : 144 
Ind Cas 468 (DB). 

-O. 34. R. 6 — Appeal from order — Ad valorem 

— Court-fee. 


——O. 34, R. 6 — Scope and meaning of. 

Rule 6 contemplates the insufficiency of the net 
proceeds of the sale to pay the “amount clue” which 
expression means the amount, to recover which a 
decree for sale has been previously passed. ATR 
(V 16) 1929 All 15 : 111 Ind Cas 221 : 26 ALJ 1374 
(DB >. 

-O. 34, R. 6 (S. 90, T. P. Act) — Personal decree 

— Decree for sale on a mortgage — Property order¬ 
ed to be sold in part not susceptible of sale — 
Abandonment of claim to sell such part. 

Held, that on the true construction of the pro¬ 
visions of the Transfer of Properly Act. 1882. a 
mortgagee is entitled nt. any stage to abandon his 
claim against any portion of the mortgaged pro¬ 
perty and then obtain a decree under S. 90. for any 
balance due after crediting the amount realized 


Where the final decree contained no provision 
for payment of the balance and for the recovery 
of such balance from the debtor and the mortgagee 
was driven to make an application under O. 34, 
R. 6. 

Held, that the application under O. 34, R. 6 was 
in substance an application for a personal decree 
ol the balance ascertained as a result of the reali¬ 
sation by t lie sale. Appeal from an order passed 
in that application is a regular appeal and ad 
valorem court-fee must bo paid. AIR (V 11) 1924 
All 292 : 74 Ind Cas 21 (DB). 

O. 34, R. 6 — \ppea! — Refusal of application. 

An order refusing to make a decree under O. 34, 
R 6 is a decree within S. 2. C. P. C.. and an ap¬ 
peal from it must, bear ad valorem court-fees eal- 
cula'ed on the subject matter of the appeal. AIR 
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CIYIL P. C. (5 of 1908), 

(V 5) 1918 All 97 (1) : 40 All 553 : 16 ALJ 438 : 
47 Ind Cas 561 (DB). 

-O. 34, R. 6 — Personal decree — Legality of. 

Where a personal decree under the rule is allow¬ 
ed to be final and not appealed against, a party 
thereto cannot object to its validity in execution 
of the decree. AIR (V 4) 1917 Pat 330 • 38 Ind 
Cas 691. 

-O. 34, R. 6 — Appeal — Decree — Court-fee. 

A decree under O. 34, R. 6, C. P. Code is a 
decree within S. 2 (2). Ad valorem court-fee must 
be paid in a memorandum of appeal against it. 

AIR (V 3) 1916 AH 357 : 14 ALJ 328 : 35 Ind Cas 
158. 

-—O. 34, R. 6 — Appeal — Court-fee. 

An ad valorem fee is payable in appeals against 
decrees passed under O. 34, R. 6 of the C. P. C. 

AIR (V 2) 1915 Oudh 122 : 18 OC 121 • 30 Ind 
Cas 497. 

-O. 34, R. 6 — Appeal — Decree — Court-fee. 

An order under O. 34, R. 6 being a decree, an 
appeal from such an order is an appeal from a 
decree. On the memorandum of such an appeal 
ad valorem court-fee must be paid. (1913) 18 CLJ 
133 : 19 Ind Cas 971 (DB). 

■ -° 34 » R 6 (S. 90, T. P. Act) — C. P. C., S. 244 

— Appeal. 

If a party is dissatisfied with an order under 
S. 90, T. P. Act, the proper course for him is to 
appeal against the order under S. 244, C. P. C 
(1904) AWN 268 (268) ; 1 All LJ 701 (DB). 

4. Application for. 

(a) General. 

(b) Application — Nature. 

(a) General. 

■ O. 34, R. 6 — Application under by assignee- 
decree-holder — Maintainability. AIR (V 38) 1951 
Mad 628 : (1949) 2 MLJ 741. 

O* 34 > R - 6 — Property sold free from mortgage 
under S. 138, C. P. Land Revenue Act and pur¬ 
chased by mortgagee — Mortgagee can apply for 
personal decree. 

o T, h * ere mor teaged property is sold under 
o. 138, C. P. Land Revenue Act free from mort¬ 
gage and is purchased by the mortgagee decree- 
holder himself, he gets absolute and unqualified 
title to it. The mortgagee decree-holder is not 
debarred from applying for a personal decree under 
D. 34, R. 6 against the mortgagor for recovery of 
irvalance of the decretal amount. AIR (V 32) 
1945 Nag 289 : ILR (1945) Nag 643 : 1945 NLJ 409 

vU-b). 

—O. 34, R. 6 — Application, when can be made 

— No reservation of liberty to mortgagee — Effect. 

.A n . a PPhcation for a peisonal decree is an ap¬ 
plication in the suit and only arises when it is 
lound that the properties have not realised suffi- 
nent to pay off the mortgagee. The mortgagee 
las a right to apply for a personal decree in such 
c rcumstances and his application can only bo 
made in the suit. The Court has no power to 

pass a personal decree until the eventuality refer- 
ied to has happened. 

Hence it is open to the mortgagee to apply for a 
personal decree when it is found that the sale of 
, e mortgaged properties is not sufficient to dis- 
c large the mortgage debt to him even if there be 
no prayer in the plaint for that relief. The fact 
that no liberty to the mortgagee plaintiff to apply 
ior a personal decree is reserved in the preliminary 
decree, does not preclude him from applying for 

AT?f r ^r nal decree when the time to do so comes. 
air (V 31) 1944 Mad 65 : 56 MLW 649 : (1943) 
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2 MLJ 501 : (1943) MWN 698 : ILR (1944) Mad 
572 : 211 Ind Cas 630 (DB). 

——O. 34, R. 6 — An application under O. 34, R. 6, 
Civil P. C.. by the mortgagee is necessary for an 
order for a personal decree for the balance due. 
MR (V 24) 1937 Rang 494 : 173 Ind Cas 770 (DB). 

-O. 34, R. 6 — Two decrees against the same 

defendant — Sale in execution of one — Prayer for 
rateable distribution in respect of the other decree 
— Latter decree satisfied in part out of sale pro¬ 
ceeds — Application for personal decree for balance 
is maintainable as the sale must be deemed to be 
in execution of both the decrees. AIR (V 23) 1936 
Oudh 143 : 1935 OWN (CC) 1081 : 11 Luck 481 : 
158 Ind Cas 422 (DB). 

-O. 34, R. 6 — A mortgage decree passed against 

a Hindu father had reserved to the mortgagee 
liberty to apply for a personal decree against the 
mortgagor, in the event of the sale proceeds being 
found insufficient to pay off the decretal amount 
The mortgage property was, in fact, brought to 
sale and the auction-purchaser had deposited the 
sale price, but this amount could not be made 
available for discharge of the decree by reason 
of the prohibitory order issued at the instance of 
the mortgagor's sons: 

Held, that the mortgagee was still entitled to 
apply to the executing Court for passing a personal 
decree and proceed against the property if his 
claim was found to be within time and the sons 
are unable to prove that the debt was tainted with 
illegality or immorality. AIR (V 20) 1933 Lah 
768 : 149 Ind Cas 515 (DB). 

-O. 34, R. 6 — Proper forum. 

A suit for a mortgage was instituted in the 
Court of the Subordinate Judge of Agra which had 
jurisdiction over the subject-matter of the suit. 
Subsequently, the plaintiff brought a suit in the 
Court of the Munsif of Fatehabad on the basis of 
a charge which he alleged had come into existence 
and obtained a decree in that Court against cer¬ 
tain property. He then made an application under 
O. 34, R. 6. to the District Munsif of Fatehabad 
for a personal decree for the balance due under 
the mortgage bond: 

Held, htat the existence of a charge on the 
property in Fatehabad did not give the Munsif of 
Fatehabad jurisdiction to entertain an application 
under O. 34, R. 6. because that rule only applied 
to a peisonal covenant arising from a mortgage 
AIR (Vol 18) 1931 All 192 : (1931) ALJ 893: 135 Ind 
Cas 842 (DB). 

~—O. 34, R. 6 — Is necessary — It is a continua¬ 
tion of the suit. 

If a decree is passed in the form prescribed as 
No. 4 in Appendix D to Sch. l with liberty to 
decree-holder to apply for personal decree for the 
amount of the balance such reservation of liberty 
does not amount to personal decree for the balance 
and a separate personal decree has to be subse¬ 
quently passed. An application for such second 
decree is a continuation of the original suit and if 
it is dismissed for default, a second application is 
barred by O. 9. R. 9. AIR (V 17) 193o‘ Nag 188 • 

26 NLR 154. 

-O. 34, R. 6 — Plaint containing prayer for per¬ 
sonal decree also — Decree in Form 4 App. — 
Subsequent application under R. 6 — Mortgagor 
whether can resist same. 

Held, by the Full Bench (Srivastava, J„ dissent¬ 
ing) where the plaint contains a prayer that if 
the money due to the plaintiff could not be ob¬ 
tained from the sale proceeds of the mortgaged 
property, the balance should be recovered from the 
defendant personally and a preliminary decree is 
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passed for sale in Form 4, App. 9, C. P. Code, en¬ 
acting that if the sale proceeds are insufficient the 
plaintiffs are at liberty to apply for a personal 
decree for the amount of the balance; this amounts 
to an adjudication between the parties that the 
plaintiff decree-holder has an actual right to such 
a personal decree and as the existence of that 
right is detrimental to the defendant judgment- 
debtor the latter must appeal against the prelimi¬ 
nary decree and if he does not do so he cannot 
resist a subsequent application made under O. 34 
on the ground that the plaintiff decree-holder is 
not entitled to a personal decree. Construction 
of decrees with reference to forms and pleadings 
in such cases discussed. 

Per Srivastava, J., dissenting — The Court in 
granting the plaintiff’s prayer to reserve to him¬ 
self the liberty of making an application under 
O. 34, R. 6 does not judicially determine or adjudi¬ 
cate upon any question in controversy between the 
parties. AIR (V 17) 1930 Oudh 378 : 7 OWN 774 
<FB). 

-O. 34, R. 6 — It does not lie when the amount 

ceases to be mortgage debt. 

A suit was brought for sale on the basis of a 
mortgage deed executed by a Hindu father, and a 
preliminary decree was passed on 13th January, 
1920 for Rs. 573. The sons of the mortgagor were 
not parties to the suit. They subsequently brought 
a suit for a declaration that the debt was without 
legal necessity and was not binding on the family 
property. Their suit was decreed on 24th July; 
1920. the Court holding that the mortgage debt 
was good to the extent of Rs. 429-3-0. After this 
decree the sons were made parties to the final 
decree in the mortgage suit which was passed on 
7th May, 1921 for Rs. 429-3-0 only. There was no 
reference in this final decree to the plaintiff’s right 
to recover the balance of the amount allowed to 
him under the preliminary decree. On the 15th 
April. 1924. the plaintiff filed an application under 
O. 34. R. 6 praying for a personal decree for the 
balance of the amount against the mortgagor. 

Held, that the effect of the declaratory decree 
obtained by the sons was to confine the charge on 
the family property to Rs. 429-3-0 only and that the 
balance of the amount ceased to be a mortgage- 
debt and hence the plaintiff had under O. 34, R. 6 
no right to recover the balance of the amount. 
AIR (V 16) 1929 All 15 : 111 Ind Cas 221 • 26 
ALJ 1374 (DB). 

— O. 34, R. 6 — Actual insufficiency not a condi¬ 
tion precedent to an application under. 

A second mortgagee brought a suit against the 
mortgagor and obtained a final decree. Before he 
applied for execution the prior mortgagee brought 
a suit on his mortgage making both the mortgagor 
and second mortgagee parties and sold the pro¬ 
perty in execution of his decree. The sale pro¬ 
ceeds satisfied only the decretal debt of the prior 
mortgagee. The second mortgagee applied under 
R. 6 for a personal decree. It was contended that 
no action could be taken on it as the mortga cr ee 
had not brought to sale the property and found 

that the sale proceeds were insufficient to satisfy 
his decree. 

Held, that the Court will not compel the mort¬ 
gagee to make a fruitless attempt to sell the pro- 
pert;, which was already sold, in order to enable 
him to apply under R. G read with S. 68, T. P. Act. 
In order that the application for personal decree 
should be held to be untenable, there must be 
something which the mortgagee should be able to 
recover by such sale. 33 Cal 890; AIR 1924 Cal 
209; 18 CLJ 133; 22 All 404 and 31 All 373; l i nc j 


Cas 799, held Overruled. AIR (V 16) 1929 Cal 
121 : 117 Ind Cas 530 : 32 CWN 1160 (DB). 

-O. 34, R. 6 — Prayer in plaint — Absence in 

decree — Effect. 

The fact that the personal remedy is asked for 
in the plaint and that nothing appears about it in 
the decree, is not enough to say that the plaintiff 
is for ever after barred from asking for it. AIR 
(V 14) 1927 Mad 779 ; 53 MLJ 489 : 103 Ind Cas 
528 : 1927 MWN 330 : 39 MLT 22 (DB). 

-O. 34, R. 6 — Mortgage sale void — Right to 

apply under arises on date of declaration. 

Where the sale of a certain property in execution 
of a mortgage decree is declared to be void the pro¬ 
perty not being liable to sale, e.g., being trust 
property, right to apply for a personal decree 
against the mortgagor accrues on the date of the 
order declaring the sale void and not the actual 
date of dispossession. AIR (V 13) 1926 Mad 941 : 
24 MLW 280 : 1926 MWN 574 ; 97 Ind Cas 502. 

-O. 34, R. 6 — Writing — Signature — Un¬ 
necessary. 

There is nothing in R. 6 which requires that an 
application to the Court should be in writing, much 
less is there anything to show that the application 
should be signed by anybody. All that the rule 
Jays down is that the Court is authorised to pass 
a decree, where the judgment-debtor is personally 
bound to pay the balance. Under the circum¬ 
stances the fact that an application was not sign¬ 
ed by the decree-holders will not affect the case. 
AIR (V 11) 1924 All 804 ; 82 Ind Cas 65 ; 5 LRA 
Civ 565 (DB). 

-O. 34, R. 6 — Application for — If mortgagor 

can raise objection not adjudicated in suit. 

Where a mortgage decree made no mention of 
the plaintiff's right to proceed under O. 34, R. 6, 

Held, that in an application under O. 34, R. 6, 
the defendant was not estopped from objecting 
that part of the decree amount was barred at the 
time of the suit inasmuch as it had not been ad¬ 
judicated upon in the suit. AIR (V 5) 1913 Pat 
315 : 46 Ind Cas 892 (DB). 

-O. 34, R. 6 — Applicability — Security unsale¬ 
able. 

Where the mortgaged property is found to be 
unsaleable an application for personal decree may 
be maintained. (1911) 14 OC 62 : 9 Ind Cas 752. 

-O. 34, Rr. 6, 4, 5 (T. P. Act, Ss. 90, 88, 89) — 

Personal decree adjudicated in first decree — Per¬ 
sonal liability of mortgagor, if adjudicated in suit, 
not to be treated as nullity. 

Section SO, T. P. Act, read with Ss. 83 and 89, 
shows that the proper procedure to follow in mort¬ 
gage suits is to postpone the consideration of the 
right of tlie mortgagee to sell the properties other 
than the mortgaged property until the need for it 
has actually arisen. But if a personal decree has 
been prayed for in the first Instance and adjudi¬ 
cated upon, the adjudication is not a nullity and 
a refusal will operate as a bar to a subsequent 
application. <1909) 32 M 534 (536) : 5 MLT 246 : 
4 Ind Cas 1120 (DB). 

(b) Application — Nature. 

; 34, R. 6 — An application under O. 34, R. 6 

is not an application in execution but a substan¬ 
tive original application for a new decree in the 
suit, and the procedure applying to this applica¬ 
tion would bo governed by S. 141, Civil P. C. AIR 

(V 23) 193G Lah 388 : 38 PLR 700 : 163 Ind Cas 
119. 

O. 31. R. 6 — Not in execution. 

An application under O. 34. R. 6 can, in no sense, 
be considered to be made in proceedings taken in 
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execution of any decree which precedes it. It is 
by itself the starting point of a fresh simple money 
decree. As such, the provisions of O. 9 would be 
applicable to it. AIR (V 17) 1930 All 841 ; 124 
Ind Cas 729 : 1930 ALJ 1200 (DB). 

-O. 34, R. 6 — Nature of proceeding. 

A proceeding under O. 34, R. 6, C. P. Code, is not 
a proceeding in which any right to immovable 
property is directly and specifically in question, 
and therefore S. 52, T. P. Act has no application 
to such a proceeding. AIR (V 17) 1930 Oudh 93 : 

7 OWN 123 (DB). 

-O. 34, R. 6 — It is an application for a decree. 

An application for a personal decree against a 
mortgagor where the sale proceeds of the mort¬ 
gaged properties are insufficient to satisfy the de¬ 
cree is not an application in execution proceedings 
but is an application for a decree. When such 
application is dismissed for default a fresh appli¬ 
cation is barred under O. 9, R. 9. Proper remedy 
of decree-holder is to set aside the order dismiss¬ 
ing the application for default. AIR (V 17) 1930 
Rang 257. * 

-O. 34, R. 6 — Not a new proceeding. 

The application under O. 34, R. 6, C. P. Code, is 
clearly not a new proceeding, but a continuation 
of the original suit, so that it does not come under 
the bar of S. 16 of the Provincial Insolvency Act 
as a new proceeding. AIR (V 8) 1921 Lah 270 : 
59 Ind Cas 710 : 2 Lah 95 : 3 LLJ 126 : 61 PLR 
1921 (DB). 

-O. 34, R. 6 — Application for — Applications 

for execution. 

An application for attachment of property in no 
way resembles an application under S. 90, T. P. 
Act (O. 34, R. 6, C. P. Code). AIR (V 2) 1915 Cal 

8 : 18 CWN 492 : 24 Ind Cas 35 (DB). 

- O. 34, Rr. 6 (S. 90, T. P. Act) — Application 

under, not an application in execution. 

An application for a decree under S. 90, T. P. 
Act, is not an application in execution but one in 
suit for a supplemental decree and consequently 
will not save the bar from limitation of subsequent 
applications for execution of the mortgage decree. 

Quaere — Where the mortgage decree contain¬ 
ed a clause entitling the decree-holder to proceed 
against property of the judgment-debtor other than 
those included in the mortgage decree — whether 
an application for a decree under S. 90 was or 
was not necessary. (1906) 4 CLJ 141 : 33 C 867 
(873) (DB). 

5. Attachment before judgment. 

See also O. 38, R. 5. 

-O. 34, R. 6 — In a mortgage suit, the Court 

under O. 38, R. 5 can order the attachment before 
judgment although a personal decree has not been 
passed under O. 34, R. 6. AIR (V 29) 1942 Pesh 
17 : 1942 Pesh LJ 1 : 199 Ind Cas 209. 

- O. 34, R. 6, O. 38, R. 5 — Mortgage suit — 

Attachment before judgment of other properties. 

In a suit to enforce a mortgage, if there is a 
reasonable probability of the mortgaged property 
not being sufficient to discharge the mortgage debt, 
the Court can attach before judgment properties 
not subject to the mortgage provided the require¬ 
ments of O. 38. R. 5 are complied with. AIR (V 18) 
1931 Bom 329 : 33 Bom LR 514 : 135 Ind Cas 428. 

6. Award or consent decree. 

-O. 34, R. 6 — Arrangement between parties — 

Power of Court. 

So long as a decree has not been passed under 
O. 34. R. 6, it is open to the Court under O. 23, R. 3 
to deal with any arrangement alleged to have been 
entered into between the parties in respect of the 


claim of the mortgagee to recover the balance due 
to him from the defendant, otherwise than out of 
the property sold or to be sold under the decree 
for sale, and it makes no difference for this pur¬ 
pose whether or not liberty is reserved to the mort¬ 
gagee in the preliminary or final decree for sale, 
to make an application under O. 34, R. 6. 

Where the arrangement alleged relates, net only 
to the personal liability but also to the liability 
of the properties directed by the final decree to 
be sold, other considerations may arise, as for in¬ 
stance, whether the two parts of the agreement 
are severable. AIR (V 23) 1936 Mad 34 : 42 MLW 
968 : (1935) MWN 1311 : 69 MLJ 765 : 59 Mad 
188 : 180 Ind Cas 270 (FB). 


-O. 34, R. 6 — No stipulation for personal decree 

in case property proving insufficient. 

A mortgage-decree was passed upon the basis of 
a compromise between the mortgagee and the 
defendants Nos. 2 to 7 who were the transferees 
from defendant No. 1, the mortgagor. The com¬ 
promise provided that a decree for Rs. 12.000 odd 
besides costs of the suit pendente lite and future 
interest should be passed in favour of the plaintiff) 
against the defendants, and the mortgaged pro¬ 
perty should be held liable therefor. The stipu¬ 
lated period for payment was one year. 


The compromise further provided that if the 
defendants did no; pay the decretal amount within 
one year, then they would not be entitled to de- 
t’uci Rs. 1,000 which the plaintiff had relinquished, 


and it would be included in the decree with inte¬ 
rest at the rate of 10 per cent, per mensem and 
the mortgaged property would be held liable there- 


lor: 


Held, that the compromise was silent on the 
question whether the decree-holder would be en¬ 
titled to a personal decree in the event of any 
balance remaining due to him after the sale of 
the mortgaged property. But there was nothing- 
in the terms of the compromise to indicate clearly 
that the mortgagee had given up his right to a 
personal decree, to which he was legally entitled. 

In such circumstances, the terms of the com¬ 
promise should not be held as prohibiting the mort¬ 
gagee from applying for a personal decree under 
O. 34, R. 6, in the event of the debt not being satis¬ 
fied out of the mortgaged property unless the 
language of the compromise makes it clear that 
the mortgagee had consented to forego this re¬ 
medy. There was nothing in the compromise to 
show this clearly. AIR (V 23» 1936 Oudh 259 : 
1936 OWN (CC> 476 : 12 Luck 207 : 162 Ind Cas 
536 (DB). 


-O. 34, R. 6 — Award ordering sale on default 

of payment of instalment, but silent regarding per¬ 
sonal ivmedv — Decree-holder, if can be deprived 
of his ordinary rights of personal remedy — Judg- 
rnt nt-di btor not applying for amendment of de¬ 
cree nor appealing — Decree becoming final. 

The dispute in a suit on a mortgage was referred 
to an arbitrator who delivered his award, fixing 
tlie amount of the mortgage money to be paid and 
fixing the instalments in which the money should 
be paid, and ordering that in default of payment 
of any instalment the mortgaged property should 
be sold. But the award was silent regarding the 
personal remedy against the judgment-debtor in 
the event of the mortgaged property proving in¬ 
sufficient to satisfy the mortgage debt. 

The decree-holder objected on the ground that 
the award did not contain any provisions for a per¬ 
sonal decree against the mortgagor in the event 
of the mortgaged property proving insufficient to 
satisfy the mortgage debt. His case was that the 
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arbitrator Intended that a personal remedy should 
not be refused; but by an oversight, he had omit¬ 
ted to make provision for it in the award. This ob¬ 
jection was dismissed on the ground that there 
was no evidence that the omission was due to an 
oversight and a decree was passed in terms of the 
award. A preliminary decree was passed under 
y O. 34, R. 4, in the ordinary form, and a final decree 
was also prepared. The property was sold, but a 
large sum remained due to the decree-holder under 
the terms of his decree. He then applied under 
O. 34, R. 6, for personal decree: 

Held, that a mere silence in the terms of the 
award regarding the personal decree should not be 
taken as indicating that the decree-holder was to 
be deprived of the ordinary right of recovering the 
money from the debtor if the mortgaged property 
proved deficient. 

Held also, that although there was no necessity 
to pass a preliminary or final decree for sale but 
since as a matter of fact such decrees were passed, 
it must be held that the property was sold under 
a decree prepared under O. 34, R. 5, and. there¬ 
fore, the provisions of O. 34, R. 6, were applicable. 

Held, further, that it was open to the judgment- 
debtor to apply for amendment of the decree as 
being contrary to the award, and it was open to 
him to appeal against the decree as being con¬ 
trary to the award, but as a matter of fact, he 
did not take any step to challenge the correctness 
of the preliminary decree and hence the decree 
having become final against him, it was not open 
to him to say that the decree-holder was not en¬ 
titled to apply for a personal decree under O. 34, 
R. 6. AIR (V 23) 1936 Oudh 61 : 1935 OWN 
(CC) 1103 : 1935 OLR 597 : 158 Ind Cas 493 
(DB). 


7 O* 34, R. G — Preliminary decree not mention¬ 
ing personal remedy but referring to compromise 

which provided it — Absence of decree, whether 
bar to execution. 

There is nothing in O. 34. which debars a Court 
from determining the personal liability of the 
mortgagor at the time when the preliminary decree 
is passed in a mortgage suit. Order 34, R.‘ 6 . gives 
the plaintiff a right to apply for a personal decree 
after the sale of the mortgaged property. But this 
need not be done in a case where a personal decree 
has alread.v been passed at the time of the passing 
of the mortgage decree. 


in a mortgage suit, a com¬ 
promise decree was passed and the preliminary 
decree did not expressly mention about the per- 
sonal remedy but referred to the petition of com¬ 
promise which provided for it. the absence of a 
decree under O. 34. R. 6 . is no bar to the execution 

AIR (V 231 1936 Pa t 568 : 15 Pat 
345 . 17 PLT 540 : 3 BR 48 ; 165 Ind Cas 561 (DB). 

? l R it f ~ Mortgage suit - Decree based on 
amicable settlement. 

The mere iact that decree in a mortgage suit 
was based on an amicable settlement and the sale 
was held thereunder, does not take the case out of 
the purview of O. 34. R. 6 . AIR (V 20) 1933 Ondh 

Cas 949 . OWN (CC - 199 ? : 9 Luck 211'f^lnd 


“7T°- # Compromise — Absence of pro¬ 

vision excluding right to personal decree 

Where a mortgagee Is entitled to a pereonal de¬ 
cree against the mortgagor and a suit for sale insti¬ 
tuted at the proper time to enable him to seek the 
personal relief is compromised, unless such right- 
is excluded either expressly or by necessary imnli 
cation by the terms of the compromise, the mort¬ 
gagee has a legal right to claim a personal decree 


for the balance due against the mortgagor. When 
the compromise does not contain such a provision, 
the mortgagee is not debarred from getting a per¬ 
sonal decree after the sale of the mortgaged pro¬ 
perty and the sale proceeds are not sufficient to pay 
the amount under the decree. AIR (V 20) 1933 
Oudh 214 : 10 OWN (CC) 223 : 144 Ind Cas 661 
(DJ3). 

-O. 34, R. 6 — Amendment. 

Mortgage suit — Compromise decree — Un¬ 
warranted addition of clause for personal decree 
— Court has power under S. 152 to amend decree 
by scoring out the clause — When amendment is 
refused, the High Court can interfere under S. 115. 
AIR (V 18) 1931 Oudh 422 : 8 OWN (CC) 1121 : 
134 Ind Cas 1009 (DB). 


—■—O. 34, R. 6 — Power to grant personal judg¬ 
ment exists in the case of consent decree. 

The power of the Court to give relief by granting 
a personal decree does not depend upon O. 34, 
R. 6 , which is a provision giving direction to the 
Court as to the time and manner ft and in which 
the relief is to be given. It is open to the Court 
on motion in a consent decree to give a personal 
judgment against the mortgagors. AIR (V 16) 
1929 Cal 387 : 120 Ind Cas 110 : 33 CWN 300 (DB). 

-O. 34, R. 6 — Silence as to personal judgment 

— Right is not foregone. 

The mere fact that the terms of a consent decree 
about the grant of a personal judgment are silent 
is not a reason for holding that the leader was to 
forego his right to recover his money back from 
the borrower, if the security is found to be defi¬ 
cient. AIR (V 16) 1929 Cal 387 : 120 Ind Cas 
110 : 33 CWN 300 (DB). 

-O. 34, R. 6 — Validity as to personal judgment. 

It is permissible for a Court in a mortgage ruit 
while passing a decree to direct that the mortgagee 
shall recover personally any deficit which may be 
found due after the mortgaged property is sold 
and, therefore, an award decree containing such 
an order is valid. AIR 1923 Bom 32, Diss. from. 
AIR (V 16) 1929 Sind 44 : 115 Ind Cas 336. 

- O. 34, R. 6 — Application under unnecessary 
if provision is made in consent decree. 

Where a mortgage decree sought to be executed 
was a decree not in terms of the rules of O 34, 
C. P. Code, but in terms of the agreement between 
the parties and according to that agreement, provi¬ 
sion for recovery from person and other property 
(>l judgment-debtor of the balance has been made, 
if the sale proceeds be insufficient no further de^ 
cree is required to be made under R. 6 , O. 34 

AIR (V 15) 1928 Oudh 490 : 108 Ind Cas 723 : 3 
Luck 411 : 5 OWN 135 (DB). 

O. 34, R. G — Silence as to personal liability — 
Application will lie. 

Where a suit for a sale on the basis of a mort- 

.-Tag* is compromised, and a decree is passed on the 

basis of the compromise, the fact that the com- 

piomise does not expressly state the mortgagor’s 

personal liability for the balance does not bar an 

application under C. P. Code. O. 34. R. 6 . but not 

lor costs which were agreed to be recoverable from 

the property. AIR (V 131 1926 Oudh 27 : 88 Ind 
Cas 507. 


w. or, rv 


* < i .Muiiii rnncii v 


An application for making a conditional decree 
passed by consent absolute would be governed by 
lie general Art. 181 which applies to all applica¬ 
tions for which no period of limitation is provided 
eLewneie in the Limitation Act. or by S. 48, C. P 
Code Ry en where there is a condition in the de- 
Mee that until one judgment-debtor’s share is 
lound to be insufficient steps are to be taken against 
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the other judgment-debtor, the right to apply 
against both accrues at the same time. The right 
to apply for absolute is one thing and and the 
determination of the question as to which property 
should be sold first is another. AIR (V 10) 1923 
All 29 : 70 Ind Cas 840 (DB). 

-O. 34, R. 6 — Object of. 

The object of O. 34, R. 6 is to benefit the 
mortgagor and if he waives his right by consent¬ 
ing to a money decree being passed he cannot 
subsequently object to the tnurtgage property be¬ 
ing attached and sold in an execution of such 
decree. (1911) 1 MWN 147: 9 MLT 261: 9 Ind 
Cas 939 (DB). 

-O. 34, R. 6 (S. 90, T. P. Act) — Supplemental 

decree — Money decree in the first instance. 

The supplemental decree provided for in S. 90, 
T. P. Act, is only necessary in cases where the 
original decree is a mortgage decree and not where 
the original decree is against the mortgagor perso¬ 
nally. (1903) 7 CWN 744 (745) (DB). 

7. Combined decree. 

-O. 34, R. 6, S. 73 — Decree for sale of mort¬ 
gaged property and personal decree for balance 
— No application under O. 34, R. 6 — Decree- 
holder, if entitled to rateable distribution. 

A composite decree consisting of a decree for 
sale of mortgaged property and a personal de¬ 
cree for balance passed without a separate appli¬ 
cation, though improper, is valid. Such a com¬ 
posite mortgage decree, without an application 
under O. 34, R. 6, for personal decree being made, 
is “a decree for the payment of money” within 
S. 73 and the decree-holder is entitled to rateable 
distribution at a time when the net Proceeds is 
of sale fall short of the decretal amount. AIR (Vol 
21) 1934 Cal 764 (2): 60 CLJ 22 : 38 CWN 850- 
152 Ind Cas 770 (DB). 

-O. 34, R. 6 :— Though a composite decree for 

sale and also in terms of O. 34, R. 6 may be passed 
at one and the same time yet neither a plaintiff 
is bound to ask for the second relief in the plaint 
of the suit nor is the Court bound, even where 
such a relief is prayed for, to adjudicate upon it. 
AIR (Vol 20) 1933 Oudh 520 : 10 OWN (CC) 1097: 

9 Luck 211: 147 Ind Cas 849 (DB). 

-O. 34, R. 6 — Insertion of clause relating to 

decree over in preliminary decree. 

The guardian and manager of the property of 
a lunatic, with the permission of the District 
Judge, executed a mortgage in respect of certain 
of the lunatic’s properties. The mortgagees sued 
to recover the amount by sale of the mortgaged 
property, the plaint also containing a prayer that 
in case the sale-proceeds be insufficient, a decree 
for the balance also should be passed. The claim 
was admitted by the guardian and a decree was 
passed in the form laid down in Form No. 4, Ap¬ 
pendix D. The sale-proceeds being found insuffi¬ 
cient, the plaintiffs applied for a personal decree 
under O. 34, R. 6: 

Held, that the insertion of a clause in the 
preliminary decree for a decree over was correct 
and the defendant not having preferred an appeal 
against the decree on the expiry of the period 
of limitation within which an appeal could be 
filed, the decree became final against him and he 
was under S. 97 precluded from disputing t 
correctness of the preliminary decree. 

Held, further, that in the circumstances a 
decree under, O. 34, R. 6 could be passed against 
the defendant on the plaintiffs’ application. 

If a Court passes a composite decree combin¬ 
ing a decree for sale and a personal decree, the 


decree is valid, and the personal decree, though 
made at the time of the decree for sale, operates 
at a future date when the sale takes place and 
fails to satisfy the mortgage debt. AIR (Vol 20) 
1933 Oudh 352 : 10 OWN (CC) 653 : 9 Luck 51: 
144 Ind Cas 931 (FB). 

-O. 34, R. 6 — Prayer for personal decree on 

deficiency — Preliminary decree in terms of — If 
not appealed against, cannot be questioned in an 
application under R. 6. 

Per Full Bench:— Where the plaint contains 
a prayer that if the money due to the plaintiff could 
not be obtained from the sale proceeds of the 
mortgaged property, the balance should be re¬ 
coverable from the defendant personally and a pre¬ 
liminary decree is passed for sale in form 4 App. 
9, C. P. Code, enacting that if the sale proceeds 
are insufficient the plaintiffs are at liberty to ap¬ 
ply for a personal decree for the amount of the 
balance, this amounts to an adjudication between 
the parties that the plaintiff decree-holder has an 
actual right to such a personal decree and as the 
existence of that right is detrimental to the defen¬ 
dant judgment-debtor the latter must appeal 
against the preliminary decree and if he does not 
do so he cannot resist a subsequent application 
made under R. 6, O. 34 on the ground that the 
plaintiff decree-holder is not entitled to a per¬ 
sonal decree against him. AIR (Vol 17) 1930 Oudh 
378 (FB). 

-O. 34, R. 6 — Provision in preliminary decree 

about personal decree must be appealed against. 

The provision that if the net proceeds of the 
sale are insufficient to pay the amount decreed 
with interest and costs, the plaintiff shall be at 
liberty to apply for a personal decree for the 
amount of the balance gives the mortgagee an 
actual right the existence of which is detrimental 
to the mortgagor. 

A mortgagor is aggrieved by a preliminary de¬ 
cree containing such provision and if he wants 
to take exception to it he must appeal against 
the preliminary decree within the period of limi¬ 
tation. If he does not do so he is precluded from 
disputing the correctness of the preliminary de¬ 
cree upon that point. 6 OWN 969: AIR (Vo2 
17) 1930 Oudh 10 : 123 Ind Cas 215 (DB). 

-O. 34, R. 6 — Effect on. 

The rights under a valid mortgage decree 
directing recovery of balance personally from 
judgment-debtor cannot be deemed as abandoned 
by presenting an application under O. 34. R. 6 115 
Ind Cas 336 : AIR (Vol 16) 1929 Sind 44. 

O. 34, R. 6 — In decree for personal remedy 
on deficiency — Not invalid. 

Although the personal remedy cannot be en¬ 
forced under R. 6 until after the sale has failed 
to satisfy the debt, a provision in decree that, if 
the proceeds of the sale are not sufficient to pay 
the mortgage-debt, the mortgagors should pay the 
balance personally, cannot be held to be invalid. 
Ill Ind Cas 808: AIR (Vol 15) 1928 Lah 653 (DB). 
-O. 34, R. 6 — Execution of. 

Where a decree passed against a father and 
sons is a mortgage decree so far as the father’s 
share is concerned and a personal decree so far 
as the son’s shares are concerned, the decree can 
be executed against the sons though a decree un¬ 
der O. 34. R. 6 is not obtained. 64 Ind Cas 629: 

2 PLT 715; AIR (Vol 8) 1921 Pat 357 (DB). 

-O. 34, R. 6 — Combined decree — Legality 

of. 

A conditional decree under O. 34, R. 6 can be 
passed in the mortgage suit itself without wait¬ 
ing for the mortgaged property to be sold to ascer- 
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tained if any balance would be left over. AIR 
(Vol 7) 1920 Mad 479: 43 Mad 421 : 38 MLJ 203: 
11 LW 221: (1920) MWN 181: 27 MLT 96 : 55 
Ind Cas 320 (DB). 

-O. 34, R. 6 — Combined decree — Preliminary 

decree — Discretion as to personal liability — No 
mention of personal liability in final decree 
Effect of. 

The preliminary deefee for sale of the mort¬ 
gaged property contained a direction that if the 
whole amount was not realised by sale of the 
mortgaged properties, for the rest of the claim, 
if legally realisable, the mortgagor would be liable. 
In the final decree there was no provision for any 
personal decree. 

Held, that the preliminary decree was not a 
composite decree allowing the decree-holder to 
proceed against other properties of the judgment- 
debtor. It merely said that he might proceed if 
he was legally entitled to do so thus leaving it for 
future decision whether the decree-holder was 
legally entitled to obtain such a decree. AIR (Vol 
6) 1919 Cal 432: 23 CWN 924 : 53 Ind Cas 904 
(DB). 

-O. 34, R. 6 — Combined decree — Validity of 

T. P. Act, S. 90 — Mortgage — Decree for sale — 
Personal decree for balance, if unrealised — Com¬ 
promise decree, if can be passed. 

Under S. 90 of the T. P. Act (O. 34, R. 6 of 
the C .P. Code) it is not a condition precedent 
to the making of a personal decree for the 
balance of the mortgage money, that the mort¬ 
gaged properties should have been sold and the 
proceeds found insufficient to satisfy the debt. It 
is open to the Court to provide in a decree for 
sale, that if the proceeds of sale are not suffi¬ 
cient to cover the amount of the mortgage debt 
together with interest, the defendant shall pay 
the balance personally. 47 Cal 370 : 46 IA 294: 
36 MLJ 215: 17 ALJ 207: 23 CWN 490: 25 MLT 
278; 29 CLJ 443: 21 Bom LR 589: 10 LW 26: (1919) 
MWN 347: 12 Bur LT 80: 49 Ind Cas 620 : AIR 
(Vol 5* 1918 PC 159. 


(DB). 

-O. 34, R. 6 — Combined decree — Effect of — 

Fresh decree unnecessary. 

Where a Court for some reason or other passes 
a combined decree under O. 34, Rr. 4 and 6, C. P. 
C., a separate decree under R. 6 is not necessary 
for execution. AIR (Vol 1) 1940 Oudh 333 : 1 
OLJ 742 : 18 OC 55: 27 Ind Cas 72 (DB). 

-O. 34, R. 6 — Combined decree — Decree for 

safe of mortgaged property and personal decree 
against the property. 

A fresh decree under O. 34, R. 6 is unneces¬ 
sary if the decree passed is both a decree for sale 
of the mortgaged property and a present decree 
against other property of the judgment-debtor. 
AIR (Vol 1) 1914 Oudh 245 : 17 OC 153 : 25 Ind Cas 
121 (DB). 

-O. 34, R. 6 — Combined decree — Personal 

remedy — Remedy against property. 

There is no absolute rule preventing a mort¬ 
gagee from obtaining a decree comprising both 
an independent personal remedy and remedies 
against the mortgaged property. And in such a 
case the decree-holder is entitled to enforce the 
personal remedy before applying for enforcement 
of the decree against the mortgaged properties. 
(1910) 4 SLR 244: 10 Ind Cas 975 (DB). 

-O. 34, R. 6 — Combined decree — T. P. Act, 

Ss. 88, 89 and 90. 

The proper procedure to follow in mortgage 
suits is to postpone the consideration of the 
plaintiffs’ right to sell defendants’ properties, other 
than the mortgaged property until the need for 
it has actually a?isen. But the Court is not in¬ 
competent to decide that question in the first in¬ 
stance in the suit itself and any finding come to 
thereon will bind the parties. (1909) 32 Mad 534: 
5 MLT 24C: 4 Ind Cas 1120 (DB). 

-O. 34, Rr. G. 4 (Ss. 90, 88. T. P. Act) — ‘Res- 

judicata’ — Personal decree with a decree for sale 
— Application for personal decree dismissed — 
Execution of original decree against person. 


——O. 34. R. G — Combined decree — Execution. 

The executing Court cannot enter into the 
question whether the defendant is personally 
liable when the decree awards a personal remedy 
in case sale proceeds of the mortgaged property 
do not suffice. AIR (Vol 3) 1916 Lah 349: 75 
PWR 1916: 32 Ind Cas 820. 

-O. 34, R. G — Combined decree — Mortgage 

decree not in accordance with S. 89, T. P. Act — 
Personal remedy before sale — Whether can be 
questioned in execution proceedings. 

A mortgage decree giving a personal remedy 
before the sale of the mortgaged property though 
irregular under S. 89, T. P. Act, cannot be ques¬ 
tioned in execution proceedings. AIR (Vol 2) 
1915 Mad 449 : 27 MLJ 25; 24 Ind Cas 195 (DB). 

-O. 34. R. G — Combined decree — Application 

unnecessary. 

Where a decree directs payment of the decree 
amount within a fixed time and orders the pro¬ 
perty to be sold in default, the decree is not merely 
a mortgage decree but also a money decree, and 
no further order under, O. 34, R. 6 is necessary. 
AIR (Vol 2» 1915 Mad 414 : (1914) MWN 497 : 25 
Ind Cas 50 (DB). 

O. 34, R. G — Combined decree — Execution 
against other properties abandoning hypolheca. 

A combined decree cannot be construed as 
giving the decree-holder a right to abandon his 
claim against the hypothecs and proceed against 
the other property of the debtor in the first in¬ 
stance. AIR (Vol 1) 1914 Mad CG3 : 14 MLT 530 


Where a combined decree under Ss. 88 and 
90 of the T. P. Act has been passed, it is not 
necessary to apply for a personal decree after the 
sale of the hypothecated property. If such an 
application is made, any order passed on that is 
without jurisdiction and cannot supersede the 
decree as originally made and cannot operate as a 
bar to th? decree being executed. (1906) AWN 
251: 3 ALJ G06: 29 All 12 (13) (DB). 

8. Construction. 


-O. 31. R. 6 — Personal decree — Need for prov¬ 
ing prior application under R. 5 (2) of O. 34. 

An application for a personal decree under 
O. 34. R. 6. C. P. Code, is not maintainable unless 
a sale in pursuance of the preceding rule has as 
a matter of fact taken place. The expression "any 
such sale" in R. 6 has reference to R. 5. sub-r. (2). 
Case-law discussed. 7 OWN 744: AIR (Vol 17) 
1930 Oudh 377 (FB). 


~—0. 34. R. 6 reproduces the effective portior 
oi the old s 90. T p. Act and the words used ir 
decree form No. 4 in Appx. D are intended tc 
give effect to O. 34. R. 6. 123 Ind Cas 215; 6 OW1S 

969: AIR (Vol 17) 1930 Oudh 10 (DB). 

-O. 31, R. G — Personal liability — "Do pay.' 

Where a mortgage decree directs that defen 
dants "do pay" they are prima facie personally 
liable. (AIR (Vol 6) 1919 Mad 1117: (1918) MWI 
14G; 7 LW 36: 43 Ind Cas 871 (DB). 

O. 31, U. 6 — Combined decree — Applicatioi 
for personal decree — T. P. Act. S. 90. 
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A combined decree directing the mortgagors 
“do pay” any deficiency arising after the proceeds 
of sale are applied towards the mortgage amount, 
is irregular but not void. A ‘fresh application 
under O. 34, R. 6, C. P. C., is unnecessary. AIR 
(Vol 5) 1918 Mad 607: 33 MLJ '543: (1917) MWN 
845: 6 LW 675 : 42 Ind Cas 282 (DB). 

-O. 34, R. 6 — Combined decree — “Do pay” 

— Effect — Personal decree also. 

If the words “do pay” are used in a mort¬ 
gage decree the decree-holder can proceed against 
the person of the defendant even before bringing the 
mortgaged property to sale. AIR (Vol 1) 1914 Mad 
170: (1914) MWN 152; 22 Ind Cas 293 (DB). 

-O. 34, R. 6 — Personal liability — Beneficia¬ 
ries. 

The word “defendant” in R. 6 means the 
mortgagor defendant or his representatives only 
and not all persons benefited by the mortgage. 
(1910) 7 Ind Cas 784 (Cal) (DB). 

-O. 34, R. 6 (S. 90, T. P. Act) — Application for 

a personal decree against mortgagor — Limita¬ 
tion — Limitation Act, Sch. II, Art. 116. 

The fact that there is no express personal 
covenant to pay the mortgage money is no bar to 
the mortgagee obtaining a personal decree under 

S. 90 of the Transfer of Property Act, against the 
mortgagor if the requirements of the section are 
otherwise fulfilled: a personal covenant to pay is 
implied in and is an essential part of every sim¬ 
ple mortgage. 11 Bom 475, not foil. 

Held also, that on an application under S. 90 
it is the date of filing the suit which has to be 
looked to in considering the question whether the 
balance is legally recoverable from the defendant. 
(1908) 1908 AWN 161: 5 ALJ 670: 30 A 388 (389) 
(DB). 

-O. 34, R. 6 (T. P. Act, S. 90) — ‘Such sale’. 

The words ‘such sale’ referred to in S. 90, 

T. P. Act, mean a sale of property directed to 
be sold by the decree under S. 88 and the order 
absolute under S. 89. Hence where the property 
mortgaged was malikana rights in certain zemin- 
dari, but by mistake the decree directed the sale 
of the zemindari which was sold. 

Held that the provisions of S. 90 were com¬ 
plied with and the decree-holder was entitled to a 
personal decree. (1906) 1906 AWN 205 : 28 All 
674 (675): 3 ALJ 465 (DB). 

- O. 34, Rr. 6, 5 (Ss. 90, 89, T. P. Act) — “Such 

sales,” meanings of — Sale of portions of the 
mortgaged property — Relinquishing a substan¬ 
tial portion thereof. 

Prima facie, “such sale” in S. 90 means the 
sale of the whole of the mortgaged property. 
Where the mortgagee released from his charge a 
substantial portion of the mortgaged property in 
the hands of purchasers on receipt of a portion of 
his debt which did not appear to be the true and 
full value of the property in their hands without 
the consent of the mortgagors and after the sale 
of the properties in the hands of the mortgagors, 
applied for a personal decree under S. 90. 

Held that the application cannot be executed. 
(1906.) 10 CWN 862: 33 Cal 890 (892) (DB). 

-O. 34. R. 6 (S. 90, T. P. Act) — “Legally re¬ 
coverable” — Mortgage deed — When peisonal 
covenant to pay to be understood. 

Per Mukerjee J.; In determining whether the 
balance is “legally recoverable” before a decree 
is passed under S. 90, it has to be ascertained, 
whether the intention of the parties as evidenced 
by the terms of the document, was that the 
money shall be paid only out of the hypothecated 


property and not from the general estate of the 
debtor. 

Where there is in a mortgage nothing to the 
contrary, there is an implied promise to pay pre¬ 
sumed in law from the fact of the acceptance of 
the loan. Although a mere recital of a debt may 
not be, by itself and apart from the context suffi¬ 
cient to imply a contract to pay and thus create 
personal obligation, a provision in the mortgage 
deed that the money will be repaid on a certain 
day, imports a covenant for repayment on that 
day lor the breach of which an action would lie 
against the mortgagor, the judgment in which 
action would be satisfied out of his general pro¬ 
perty. 

A decree-holder-mortgagor who has purchased 
the mortgaged premises after obtaining leave to 
bid at the sale is in the same position as an in¬ 
dependent purchaser and is only bound to give 
credit to the mortgagees for the actual amount 
of his bid. (1906* 4 CLJ 246 (249, 250). 

See also (1906) 10 CWN 862 : 33 Cal 890 (892) 
(DB). 

-O. 34, Rr. 6, 7, 8 (T. P. Act, Ss. 90, 92, 93) 

— Prior and subsequent incumbrances — Redemp¬ 
tion of mortgage — Execution of decree. 

A puisne mortgagee of certain property sued 
the prior mortgagees lor redemption. A decree was 
passed for redemption or sale. The plaintiff did 
not pay the amount decreed, and the property was 
sold, but it failed to realize the amount of the debt 
and costs due to the prior mortgagees. 

Held, that the decree so far as it affected the 
puisne mortgage not being a personal decree, the 
prior mortgagees could not recover the balance of 
the amount decreed by arrest of the puisne mort¬ 
gagee. S. 90 could not be construed so as to make 
it applicable to the present case. (1902) AWN 73- 
1 ALJ 250: 26 All 507 (508) (DB). 

9. Costs. 

-O. 34. R. 6 — In a suit by a mortgagee against 

the mortgagor, costs in favour of mortgagee do not 
have priority over the actual mortgage debt. AIR 
(Vol 18) 1931 Rang 153 : 9 Rang 186: 133 Ind Cas 

225. 

-O. 34, R. 6 — Until it is found that the costs 

cannot be realised by sale of such property it can¬ 
not be realised personallv under R. 6. AIR 1925 
All 68; AIR 1926 All 722, Diss. from. 122 Ind Cas 
783: 7 OWN 398 : AIR (Vol 17) 1930 Oudh 328 
(DB). 

-O. 34. R. 6 — An order directing the unsuccess¬ 
ful appellants to pay costs of the appeal is merely 
a formal compliance with the provisions of the 
Code and is net intended to be directed for the 
recovery of costs personally from the judgment- 
debtor. 93 Ind Cas 223: AIR (Vol 13) 1926 All 
343. 

-O. 34, R. 6 — Personal liability — Costs. 

An unsuccessful appellant mortgagor must 
in any event personally pay the costs of appeal, 
but the mortgagee can also add it to the security. 
AIR (Vol 6) 1919 All 297: 41 All 473- 17 ALJ 582 
: 50 Ind Cas 730 (DB). 

-O. 34, R. 6 — Casts — Personal liability. 

The costs under a decree for sale on foot of a 
mortgage are a part of the mortgage debt and 
are recoverable from the mortgaged property and 
not personally from the debtor unless the decree 
so directs. If the property proves insufficient, the 
mortgagee may apply for a personal decree. AIR 
(Vol 3) 1916 Pat 1: 2 Pat LJ 51: 38 Ind Cas 214 
(DB). 

-O. 34, R. 6 — Costs — Personal decree — Mode 

of execution. 
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A mortgage decree-holder can realize his de¬ 
cree for costs otherwise than by proceeding under 
S. 90, T. P. Act, if the Court has passed a per¬ 
sonal decree for costs. (1912) 16 CWN 731: 15 
Ind Cas 23 (DJ3). 

-O. 34, R. 6 — Costs — Right of mortgagee 

to personal decree for costs. 

Under O. 34, R. 6, the successful mortgage is 
entitled to a personal decree for costs when the 
mortgaged property has been sold and found insuffi¬ 
cient. (1912) 12 MLT 312: (1913) MWN 139: 17 
Ind Cas 244 (DB). 

-O. 34, R. 6 (S. 90, T. P. Act) — Execution for 

costs — Mortgage decree — Order for sale — Costs 
— Costs if can be recovered from the mortgagor 
personally — Transfer of Property Act, S. 90. 

The costs awarded by a decree directing the 
sale of mortgaged property form part of the mort¬ 
gage-decree and the decree-holder must proceed to 
recover the costs by a sale of the mortgage pro¬ 
perty in the first instance, and it is only when the 
mortgaged property is found to be insufficient to 
satisfy the decree that the decree-holder can pro¬ 
ceed against the other properties of the mort¬ 
gagor in the manner provided by S. 90 of the Trans¬ 
fer of Property Act. (1908) 12 CWN 364 : 35 Cal 
431 (433): 8 CLJ 152 (DB). 

- O. 34, R. 6 (S. 90, T. P. Act) — Mortgage — 

Prior and subsequent mortgagees — Costs recover¬ 
able from puisne mortgagees. 

A prior mortgagee in a suit upon his mort¬ 
gage prayed for an order for costs against a puisne 
mortgagee personally. No such order was contain¬ 
ed in the decree passed under S. 88 of Act No. IV 
of 1882. 

Held, that the prior mortgagee was not enti¬ 
tled to a decree under S. 90 of the T. P. Act against 
the puisne mortgagee for the amount of the costs. 
(1901) 1901 AWN 131: 23 A 439 (441) (DB). 

10. Execution against other property. 

-O. 34. It. 6 — Final mortgage decree — No per¬ 
sonal decree obtained — Mortgagee’s application 
for sale of properties other than those mortgaged. 

In execution of a final mortgage decree, the 
mortgagee brought to sale the property which had 
been mortgaged in his favour but failed to obtain 
any personal decree by making an application un¬ 
der O. 34, R. 6, Civil P. C. He, however, proceed¬ 
ed to apply for attachment and sale of the other 
property of the judgment-debtor without obtain¬ 
ing any personal decree. Certain other properties 
of the judgment-debtor were attached on the basis 
of the applications so made and a small sum was 
realized by the decree-holder without any objec¬ 
tion being raised for about six years. 

Thei eafter. while the proceedings relating to 
(he mustajri of certain land were going on. "the 
judgment-debtor raised an objection that the exe 
cution proceedings subsequent to the sale of the 
mortgaged properties were null and void as no per¬ 
sonal decree had been obtained under O. 34 R G 
The final decree, however, which had been passed 
confirmed the preliminary decree and that decree 
stated that it was open to the plaintiff to apply 
for a personal decree if the mortgage charge was 

not satisfied by the sale of the mortgaged nro 
perties: 1 

Held, that the principle of constructive res 
judicata applied to execution proceedings, and on 

that principle, the judgment-debtor was debarred 
from raising the objection. 

Held, also that the mortgagee’s application for 
the attachment of the other properties of the judg¬ 
ment-debtor could not be considered to be an appli- 
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cation for the passing of a personal decree under 

O. 34, R. 6. There was nothing in the application 
of the decree-holder to bring to the notice of 
the Court that all the properties which had been 
mortgaged had already been sold and that the 
decree-holder wanted to proceed against other 
properties of the judgment-debtor. The Court 
had, therefore, no occasion to apply its mind to 
the points which would require consideration for 
the decision of an application under O. 34, R. 6. 
AIR (Vol 28) 1941 Lah 171 : 43 PLR 60 : 195 Ind 
Cas 288. 

-O. 34, R. 6 — Where a suit on mortgage is 

brought against the father and sons and is de¬ 
creed against father alone being dismissed against 
sons and then the partition takes place, the son’s 
share cannot be taken in execution of a personal 
decree against the father under O. 34, R. 6, Civil 

P. C., obtained subsequent to such partition even 
if the debt incurred by the father was neither 
for illegal nor for immoral purpose. AIR (Vol 25) 
1938 Nag 24: ILR (1938) Nag 136 : 174 Ind Cas 
621 (DB). 

--O. 34, R. 6 — Waiver — Sale proclamation — 

Objection to decree not raised but time for raising 
money asked — Time granted — Execution, whe¬ 
ther can be subsequently questioned on ground 
that there was no decree. 

The decree-holders proceeded to execute the 
decree against the mortgaged properties and 
also against the personal properties at one and 
the same time. The Court first proceeded against 
the mortgaged properties which were sold and the 
sale confirmed. It was then that the sale pro¬ 
clamation against the other properties of the judg¬ 
ment-debtor was issued. The judgment-debtor ap¬ 
plied for time in order to enable him to raise 
money and waived his rights of the issue of a 
fresh sale proclamation. But subsequently he 
contested that there was no decree: 

Held, that the judgment-debtor on a previous 
occasion never took exception to the execution 
on the ground that there was no decree. He 
waived his right to a fresh sale proclamation and 
on that understanding, took time from the Court. 
He could not subsequently turn round and ques¬ 
tion the execution on the ground that there was 
no decree. AIR (Vol 23) 1936 Pat 568: 15 Pat 
345: 17 PLT 540: 3 BR 48: 165 Ind Cas 561 (DB). 
- O. 34, R. G — Before the person and other pro¬ 
perty of the judgment-debtor can be proceeded 
against, the decree-holders must obtain a decree 
under R. 6. AIR (Vol 23) 1936 Pesh 71: 161 Ind 
Cas G33. 

-O. 34. R. G — Family properties. 

To apply for relief against the family proper¬ 
ties of the sons of the mortgagor is an incidental 
right possessed by the decree-holder as incidental 
to the personal decree that may be given against 
their father mortgagor. (1934^1934 MWN 1273. 

——O. 34. R. 6 — Attachment under O. 38, R. 5 
before sale and deficiency can be ordered. 

V here mortgage decree for sale of property 
mortgaged provides also that it the sale proceeds 
aic insufficient to satisly the decree, the decree- 
holder shall be at liberty to proceed against the 
pei son oi his judgment-debtor. Court can order 
attachment of his other property under O. 38, R. 5, 
e\ on be!ore th" sale takes place and the proceeds 

Tn lo^o ( | ai' l 40^ iCnt 118 Inc * Cas 446 • AIR (Vo1 

-O. 34, R G — Personal remedy is not open till 
a decree under R. 6 is passed. 

Under the present Code in the case of a mort¬ 
gage preliminary decree is passed under R. 4 of O. 
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34. If the mortgagor-defendant does not pay into 
Court the amount mentioned in the preliminary 
decree within the time fixed in the decree a final 
decree for sale has to be passed under R. 5 and 
if the proceeds of the sale of the mortgaged pro¬ 
perty are not sufficient to cover the decree amount, 
a personal decree for the balance has to be passed 
under R. 6 . It is the decree that is passed under 
R. 6 that is executable against the mortgagors per¬ 
sonally. In the absence of a decree under R. 6 
the mortgagee is not entitled to proceed against 
the property of the mortgagors other than those 
covered by the mortgage. 93 Ind Cas 99 ; 1926 
MWN 143 : AIR (Vol 13) 1926 Mad 415: 50 MLJ 
39 (DB). 

-O. 34, R. 6 — Law before and after T. P. Act. 

In respect of execution against property other 
than that on which a charge is declared, the decree 
passed before T. P. Act stands on the same foot¬ 
ing as a simple mortgage of that property execut¬ 
ed prior to the passing of the Transfer of Pro¬ 
perty Act. Under the Transfer of Property Act if 
it had been passed after that Act came into force, 
it could be enforced against property other than 
that charged subject to the one condition created 
by that Act that the charged property had been 
exhausted. But where the decree was passed be¬ 
fore that Act came into force, that is before that 
one condition was imposed, it could be executed 
as an ordinary decree for the payment of money 
without the fulfilment of that condition. 89 Ind 
Cas 931: AIR (Vol 13) 1926 Nag 168. 

-O. 34, R. 6 — Position of secured creditor of 

Hindu widow. 

The secured creditor of a Hindu widow, on 
the security proving insufficient to satisfy his de¬ 
cree thereon is entitled to proceed against the 
other properties. 85 Ind Cas 963 : 6 LRA Civ 
87: AIR (Vol 12) 1925 All 352. 

-O. 34, R. 6 — Maintenance deed — Execution 

application under R. 6 unnecessary. 

Where maintenance is awarded to a Hindu 
widow by a decree which charged specific pro¬ 
perties for its payment, the decree may be exe¬ 
cuted against other properties in the event of the 
exhaustion of the charged ones, provided that the 
other properties sought to be proceeded against 
belonged to the widow’s husband. No application 
under O. 34, R. 6 , Code of Civil Procedure, is re¬ 
quisite. 74 Ind Cas 867: 2 Pat 796 : AIR (Vol 11) 
1924 Pat 262 (DB). 

*-O. 34, R. 6 — Inability to sell mortgage pro¬ 

perty. 

A mortgage decree was obtained in respect of 
three properties one of which was situated in Bri¬ 
tish territory and the other two in a Native State. 
The decree-holder executed the decree and sold 
the property situated in British territory, but the 
price fetched by the sale of this property was not 
sufficient to satisfy the entire decretal amount. 
At his instance the decree was transferred to the 
Native State for execution but the Superintendent 
of that State refused to execute the decree as it 
was of a Court in British India. The decree-holder 
therefore made an application for a personal de¬ 
cree under O. 34, R. 6 , of the Code of Civil Pro¬ 
cedure. 

Held, that decree-holder was entitled to a 
personal decree under O. 34. R. 6 and simply be¬ 
cause the decree as it stood enabled the decree- 
holder to proceed against the mortgagee personal¬ 
ly, it was not necessary to dismiss the application 
for a decree under O. 34, R. 6 . 61 Ind Cas 635: 
6 PLJ 106 : 2 PLT 736 : AIR (Vol 8 ) 1921 Pat 
49 (DB). 


-O. 34, R. 6 — Personal liability. 

A decree-holder does not acquire any right 
over the other property of the judgment-debtor 
excepting the mortgaged one when in the decree 
on the mortgaged suit the direction of selling the 
property was held to cover only the dues after 
the default of payment of certain number of in¬ 
stalments was incurred. AIR (Vol 7) 1920 Bom 
95: 22 Bom LR 953: 58 Ind Cas 377 (DB). 

--O. 34, R. 6 — Notice — Decree remaining un¬ 
satisfied partly — Notice to judgment-debtor, whe¬ 
ther necessary. 

Where the Court has to decide whether the 
execution of the decree should proceed without a 
supplemental decree under O. 34, R. 6 of C. P. C. 
the order without notice to judgment-debtor,* 
directing the execution to issue cannot be sup¬ 
ported. AIR (Vol 7) 1920 Cal 533: 31 CLJ 382- 
56 Ind Cas 801 (DB). 

•-O. 34, R. 6 — Right to personal decree-mort¬ 

gaged properties not found saleable — S. 46. Chota 
Nagpur Tenancy Act — Mortgagee, if entitled to 
proceed against other properties. 

Under the terms of a compromise decree in 
mortgage suit the amount was to be recovered from 
the mortgaged properties and if that should prove 
insufficient the balance would be recovered from 
the other properties of the mortgagor. The mort¬ 
gaged properties were not saleable by reason of S. 
46 of the Chota Nag. Ten. Act. 

Held, that the mortgagee decree-holder w r as 
entitled to proceed against the other properties of 
mortgagor judgment-debtor in event of the mort¬ 
gage being found invalid. At any time up to the 
sale the mortgagee can abandon his claim against 
the mortgaged property and ask for a personal de¬ 
cree and bring to sale the other properties of the 
mortgagor without first bringing to sale the mort¬ 
gaged properties. 29 All 260; 14 Ind Cas 591, Not 
foil. AIR (Vol 6 ) 1919 Pat 365: (1919) Pat HCO 

390 : 53 Ind Cas 922 (DB). 

-O. 34, R. 6 — Right to personal decree — When 

entitled to proceed against properties other than 
mortgaged property. 

A holder of a mortgage decree cannot pro¬ 
ceed against other properties than the mortgaged 
property unless the judgment-debtor has no sale¬ 
able interest in that property. A mortgage decree 
directing payment by a certain date and ordering 
in default sale of the mortgaged property is a 
personal decree, so that the person and other pro¬ 
perty of the judgment-debtor can be proceeded 
against without obtaining a decree under O. 34, 
R. 6 of the C. P. C. AIR (Vol 2) 1915 Mad 452* 
38 Mad 677 : 15 MLT 232 : 23 Ind Cas 515 (DB>*. 

-O. 34, R. 6 — Personal liability — Restriction 

on — Whether valid. 

A Court cannot direct in a mortgage decree 
that no property other than the mortgaged pro¬ 
perty shall be proceeded against. The question 
whether other property can be proceeded against 
should be left to be determined in an application 
if any made under O. 34. R. 6 of the C. P. C. 23 
Ind Cas 389 : AIR (Vol 1) 1914 Cal 214. 

-O. 34. R. 6 — Personal liability — Extent of. 

A relief claimed, under O. 34, R. 6 . C. P. C , 
against a defendant includes a relief against any 
property in his possession. AIR (Vol 1) 1914 Oudh 
333 : 1 OLJ 742 : 18 OC 55 : 27 Ind Cas 72 (DB). 

-O. 34, R. 6 — Right to personal decree — Ilypo- 

theca to be sold — Execution against other pro¬ 
perties of mortgagor, when permissible. 

A mortgage decree-holder cannot be allowed 
to execute his decree against other properties of 
the mortgagor before exhausting the mortgaged 
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properties and without obtaining an order under 
S. 90, T. P. Act. (1913) 17 CWN 1039 : 20 Ind Cas 
829. 

-O. 34, R. 6 (T. P. Act, S. 90) — Mortgage de¬ 
cree for sale — Half of mortgaged property ex¬ 
empted from sale on suit by third party — Remain¬ 
der insufficient to satisfy mortgage debt. 

A mortgagee held a decree for sale and order 
absolute. Before the sale a third party had esta¬ 
blished his title to one half of the mortgaged pro¬ 
perty. The decree-holder brought to sale the re¬ 
maining half of the property covered by this de¬ 
cree, but the amount realized proved insufficient 
to satisfy the mortgage debt. 

Held, that under such circumstances, there 
was no bar to the decree-holder obtaining a decree 
over against the unhypothecated property of the 
mortgagor under S. 90. T. P. Act. (1903) 1903 
AWN 17.9 : 26 All 25 (27). 

-O. 34, R. 6 (S. 90 T. P. Act) — Mortgage — 

Decree on — Pro tanto satisfaction of the decree 
from the sale proceeds of the mortgage property 
— Personal decree — Right of mortgagee to pro¬ 
ceed on other properties of the mortgagor. 

In equity it would be impossible to give effect 
to the contention that because the mortgage lien 
has been satisfied pro tanto. the decree-holder is 
not entitled to proceed against the other proper¬ 
ties of the mortgagor for the balance of the de¬ 
cree. This is the necessary result of a personal 
decree, under S. 90. (1900) 28 C 12 (16, 17) : 4 

CWN 735 (DB). 

11. Ex parte decree. 


There being one contract from which the liability 
for the principal and the interest arises, the cause 
of action arising from the breach of contract is 
not divisible or severable and the time of the re¬ 
covery of both principal and interest must be deem¬ 
ed to begin to run from the date when the breach 
takes place. If the covenant for payment of inte¬ 
rest is an independent and separate agreement, 
the breach of such covenant will give rise to a 
separate cause of action, independently altogether 
of the cause of action arising on a breach of the 
covenant for the payment of the principal. 

A suit instituted within six years of such breach 
will obviously be within time, in view of the langu¬ 
age of Art. 116, Lim. Act, and cannot be held to 
be barred by limitation, merely because an action 
for compensation for breach of another indepen¬ 
dent covenant has become time-barred. The 
mortgagee is entitled to a personal decree for re¬ 
covery of such interest even though he has no 
subsisting right to get a personal decree for the 
recovery of the principal. 

This is, however, subject to the proviso that the 
mortgagee is not entitled to any relief in respect 
of interest falling due aTter the mortgage debt it¬ 
self has become irrecoverable, because, in that 
event, his suit for sale itself will be liable to dis¬ 
missal as barred by time and no occasion will arise 
for him to applv for a personal decree under O. 34, 
R 6. Civil P. C. AIR (Vol 33) 1946 Lah 97: 47 PLR 
358; ILR (1945) Lah 355: 224 Ind Cas 135. 

-O. 34, R. 6 — Equitable mortgage — Personal 

remedy. 


-O. 34. R. 6 — Setting aside ex parte decree — 

Inherent power. 

Where an ex parte decree under O. 34, R. 6 was 
passed by oversight against a person who was 
not a mortgagor. 

Held, that the Court had inherent judisdic- 
tion to set aside the decree. 2 PLT 251 : (AIR Vol 
8* 1921 Pat 491 : 60 Ind Cas 363. 

-O. 34, R. 6 — Personal decree — Ex parte — 

Liability of. 

Personal decree under S. 90 of the T. P. Act 
obtained without informing Court of previous re¬ 
fusal to grant such decree cannot be set aside as 
fraudulent. AIR (Vol 2» 1915 All 397: 38 All 7- 
13 ALJ 901: 30 Ind Cas 792 (DB). 


12. Limitation. 

fa) General. 

(b) Starting point. 

(a) General. 

O. .31. R. 6 — Application for personal decree 
— Limitation. 

The period of limitation for an application by 
the plaintiff for a personal decree under O. 34. R. ( 
is thiee years from the date of the confirmation 
cf the sale. AIR (Vol .33 1946 Cal G5: 49 CWN 638. 

-L 34, R. 6 — Mortgage-debt subsisting but per¬ 
sonal remedy in respect of principal barred by limi¬ 
tation — Covenant to pay interest independent of 
covenant to pay prin'ipal — M rt?agce can get 
personal decree for interest for period of six years 

Art CC il” ff SUit f ° r Sal ° Limitation Act (1908) 

If the stipulation for payment of interest in a 
mortgage-deed does not constitute an independent 
agreement, and is no more than a part of the con¬ 
tract for the payment of the principal, the mort¬ 
gagee cannot get a personal decree for the recovery 
of the. interest, even for the period of six years 
preceding the suit, in a case where his suit for the 
enforcement of the personal remedv in respect of 
the principal is barred by time at the time of the 
institution of the suit. 


A promissory note was given for the mortgage- 
debt on the same day when an equitable mortgage 
was created. Three years later, a fresh promissory 
note was executed by the mortgagor for the ba¬ 
lance due on the loan. Subsequently, the mortgagee 
instituted a suit on the mortgage. In execution of 
the decree, he sot the property sold. But the 
sale proceeds being insufficient, he filed an appli¬ 
cation for a personal remedy : 

Held, that no separate cause of action for the 
personal remedy accrued after the mortgaged pro¬ 
perty was found on sale to be insufficient to satisfy 
the mortgage-debt. There was one cause of action 
only which accrued upon the date of the mortgage 
transaction and the suit, having been filed more 
than three vears after the mortgage transaction, 
the personal remedy was barred, the right to this 
remedy being part of the original transaction. AIR 
(Vol 25) 1938 Rang 134: 1938 Rang LR 6: 177 Ind 
Cas 63 (DB ; . 

-O. 34. R. G — Where a suit was filed after six 

years from the date on which the mortgage debt 
was agreed to be paid, it was clearly time-barred. 
(1937) 20 NLJ 42. 

-O. 34. R. 6 — Sale by A to B on February 5, 

1924 — Kobala reciting payment of full considera¬ 
tion — Suit by A on April 25. 1925 for declaration 
that the sale deed was fraudulent and that no con¬ 
sideration passed — Suit dismissed also holding 
that part of consideration passed — Suit by A on 
August 23, 1928 for enforcement of statutory charge 
for unpaid purchase-money — Decree for sale of 
property for unpaid purchase-money — Only por¬ 
tion of amount realised — Application under O. 34. 
R. 6 for balance — Suit, held governed by Art. Ill 
and not Art. 116 and hence application barred. AIR 
(Vol 24) 1937 Pat 44: 15 Pat 753: 3 BR 191- 18 PLT 
17G; 166 Ind Cas 599 (DB). 

-O. 34. R. 6 — An application for personal decree 

under O. 34. R. G. Civil P. C. is governed bv Art, 116 
and not. bv Art, 66. Lim. Act. AIR (Vol 20) 1933 
Cal 2G8: 36 CWN 117. 143 Ind Cas 472 (DB). 
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-O. 34, R. 6 — The personal remedy can be en¬ 
forced on the basis of a registered deed within six 
years under Art. 116, Lim. Act; AIR 1926 PC 56 
held to be no direct authority for contrary view. 
AIR (Vol 17) 1930 All 69: 123 Ind Cas 321: 1929 ALJ 
1294 (FB). 

-O. 34, R. 6 — Principal barred — Recovery of 

interest personally is possible. 

Even where the mortgagee’s claim for the princi¬ 
pal amount is barred, the mortgagee is not debar¬ 
red from recovering from the mortgagors per¬ 
sonally the interest which accrued during the six 
years immediately preceding the institution of the 
suit. AIR (Vol 17) 1930 Lah 737. 

-O. 34, R. 6 — Mortgage suit — Confession of 

judgment — Personal remedy — Bar of limitation 
cannot be raised. 


-O. 34, R. 6 — Limitation — Personal covenant 

— Decree on. 

Where there is a covenant to pay a mortgage 
debt on a particular date the mortgagee is entitled 
to a personal decree, even though the covenant for 
payment is followed by a direction that in default 
of payment the debt may be recovered from the 
hypothecated property. An application for a perso¬ 
nal decree may be made even after 6 years from the 
date of bond provided the suit has been filed with¬ 
in six years from the date of the bond. AIR (Vol 
3; 1916 Mad 13: 2 LW 66; 27 Ind Cas 770 (DB). 
-O. 34, R. 6 — Limitation. 

Art. 181 of the Limitation Act does not apply 
to an application either under R. 6 or to R. 2 of 
O. 34, C. P. C. AIR (Vol 2) 1915 Cal 725; 42 Cal 294- 
30 Ind Cas 719 (DB). 


Where a suit was brought in 1924 to recover 
money secured under a mortgage of 1915 from the 
mortgaged property as well as from mortgagor 
personally and defendants confessed judgment. 

Held, they could not after the sale proceeds were 
found insufficient and mortgagee applied for per¬ 
sonal remedy be allowed to raise the issue of limi¬ 
tation. AIR (Vol 15) 1928 Lah 653 : 111 Ind Cas 808 
(DB;. 

-O. 34, R. 6 — Principal barred — Recovery of 

interest personally is possible. 

Even where the mortgagees claim for the princi¬ 
pal amount is barred, the mortgagee is not debar- 
led from recovering from the mortgagors personal¬ 
ly the interest which accrued due during the six 
years immediately preceding the institution of the 
suit. AIR (Vol 15) 1928 Lah 653: 111 Ind Cas 808 
(DB). 

-O 34, R. 6 — Where a person executes two 

deeds of simple mortgage in respect of one and the 
same property in favour of the same person at dif¬ 
ferent times and promises to repay the amount 
under the later deed along with that due under the 
earlier deed, the cause of action for the money due 
under later deed is merged into the cause of action 
under the earlier deed and if move than 6 years 
elapse after the accrual of the cause of action on 
the earlier deed a claim under O. 34, R. 6, C. P. 
Code, becomes barred bv limitation. AIR (Vol 13) 
1926 Oudh 336: 13 OLJ 147: 95 Ind Cas 486. 

-O. 34, R. 6 — Limitation — Personal decree. 

A personal decree under O. 34, R. 6 can be passed 
within 6 years of the date provided in the mort¬ 
gage bond for payment. AIR (Vol 6) 1919 All 226: 
17 ALJ 647: 1 UP LR (HC; 73: 50 Ind Cas 640 (DB). 

-O. 34, R. 6 — Limitation — Decision — Res judi¬ 
cata. 

No application under S. 90, T. P. Act can be 
made, after the parties have obtained a Court’s 
decision as to whether a claim for personal decree 
is within time. In granting a supplementary decree 
the Court has to consider not whether the applica¬ 
tion under S. 90 is barred but whether the personal 
remedy was barred. The application under S. 90 of 
the T. P. Act is barred if brought 3 years after the 
sale is confirmed. AIR (Vol 3) 1916 Nag 1: 13 NLR 
76; 39 Ind Cas 854 (DB). 

-O. 34, R. 6 — Limitation — Limitation Act, 

Art. 181. 

An application under O. 34, R. 6, C. P. C. is gov¬ 
erned by Art. 181 of the Limitation Act. A Court 


-O. 34, R. 6 — Limitation — Limitation Act, Arts. 

181 and 182 — Application for personal decree. 

An application to make a personal decree against 
the mortgagor is not an application for execution 
of the decree. Art. 181 applies to such application 
and not Art. 182. (1913) MWN 867: 21 Ind Cas 530 
(DB). 

-O. 34, R. 6 — Limitation — Lim. Act, Art 181. 

An application under O. 34, R. 6 must be treated 
as an application in execution proceedings to which 
Art. 181 of the Limitation Act would apply. (1911) 

10 Ind Cas 21 (Oudh'. 

/ 

-O. 34. R. 6 — Limitation — Mortgage — Perso¬ 
nal remedy — Plaint not in accordance with law. 

The plaintiff sued to recover the amount due 
under a mortgage deed., a decree was passed in his 
favour against the mortgaged property but the 
amount realised by the sale of the property being 
insufficient to satisfy the decree, the plaintiff ap¬ 
plied under S. 90 of the T. P. Act for a further de¬ 
cree against the other property of the mortgagor. 

The Subordinate Judge found that the claim was 
time-barred. An appeal was then preferred to the 
District Court on the ground, that within six years 
a sum of Rs. 200 was paid by the mortgagors as in¬ 
terest on the mortgage debt and therefore the plain¬ 
tiff’s present claim was not barred and the plaintiff 
should have been allowed an opportunity of proving 
the payment of interest. The plaint merely stated 
that Rs. 200 were received and did not give any date 
or the account on which they were paid. 

Held, the claim was barred by limitation. (1910) 
34 Bom 540: 12 Bom LR 531: 7 Ind Cas 455 (DB). 

-O. 34, R. 6 (S. 90, T. P. Act) —=• Limitation — 

Art. 178 not applicable. 

In making a supplemental decree under S. 90, 
T. P. Act the Court has to consider if any question 
of limitation arises, whether the personal remedy 
was barred at the date of the institution of the suit 
and not whether it would be barred at the date of 
the application under S. 90. Art. 178 of Sch. n of 
the Limitation Act does not applv to an application 
under S. 90. T. P. Act. 22 C 924. foil. The mort¬ 
gage suit having in this case been brought within 
the period of limitation provided by Art. 119 of 
Sch. II of the Limitation Act: 

Held, that the application under S. 90, T. P. Act 
was not barred though made more than three years 
after the date of the decree for sale. (1907 C CLJ 
119 (121, 122) : 34 Cal 672 : 11 CWN 674 (DB.'. 

(b) Starting point. 


cannot pass a decree under this rule without an ap- -O. 34, R. 6 — Limitation — Personal decree — 

plication by the plff. and on such application being Execution — Starting point of limitation, 

made, the Court has first to defl*jjmjbetk?r ttaarqr ry ,aSee Afcft- (Vol 37) 1950 Pat 491. 
is a personal covenant to pay anj^feirwnetner tne ^-^-^$734/ R. 6 — Where, in execution of a final de¬ 
claim to enforce such covenant is within R¥ r ee for sale on a mortgage, the property was sold 

Cal 294, Diss. AIR (Vol 3) iaifi^la«- 7 t;o^-NL ) R amount than the debt and the order 

76: 39 Ind Cas 854 (DB). UPuYTSRMl I hf^cbnnPmycion of sale was affirmed in appeal and 


NO 
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the mortgagee applied for personal decree under 
O. 34, R. 6, Civil P. C.: 

Held, that Art. 181, Limitation Act, governed the 
application and limitation ran from date on which 
it was finally decided by Appellate Court that sale 
should stand. AIR (Vol 24) 1937 All 285: (1937) 
ALJ 135: 1937 AWR (HC) 103: ILR (1937) All 481: 
168 Ind Cas 673 (DB). 

-O. 34, R. 6 — Remedy given of foreclosure — 

Limitation. 

Where the mortgage-deed does not contain a con¬ 
dition of foreclosure, the contract to repay the bor¬ 
rowed money and the contract that certain pro¬ 
perty should be charged as security for that re-pay¬ 
ment can be regarded as separate contracts and it 
is open to the plaintiff to sue on the contract to re¬ 
pay. Where the only remedy expressly given is 
that of foreclosure, that is by necessary implication 
no covenant of personal liability. In such a case 
the period of limitation would run from the date 
of execution and a suit for the recovery of the 
money will have to be brought within three years. 
(193 6) 163 Ind Cas 961; 18 NLJ 291. 

-O. 34, R. 6 — Time for application for personal 

decree runs from Appellate Court’s order — Limita¬ 
tion Act (IX of 1908), Sch. I, Art. 181. 

The decree-holder in a mortgage suit cannot ap¬ 
ply for a personal decree under O. 34, R. 6, until 
the sale has become absolute. Where there has 
been an appeal from the order dismissing the judg¬ 
ment-debtor’s application for setting aside the sale 
the starting point of limitation for the right to ap¬ 
ply under O. 34, R. 6, is the date of the Appellate 
Court’s order and not the date of confirmation of 
the sale in the lower Court. AIR (Vol 22) 1935 
Mad 640: (1935) MWN 594: 42 MLW 518: 166 Ind 
Cas 828 (DB). 

-O. 34, R. 6 — Under terms of a mortgage deed, 

the principal sum was to be paid in eight years and 
stipulated interest every month. It was also pro¬ 
vided that if interest for one full year remained un¬ 
paid, the mortgagee was at liberty to recover prin¬ 
cipal and interest and compound interest without 
waiting for the expiry of the stipulated period. In¬ 
terest not being paid there was a default at the end 
of the year. The mortgagee brought a suit for the 
recovery of the amount due within six years from 
the date ot the expiry of the stipulated period and 
obtained a decree. The property was brought to 
sale but the sale proceeds being insufficient, the 
mortgagee applied for a simple money decree for 
the balance under O. 34, R. 6, Civil P. C.: 

Held, that the time began to run on the date after 
the expiry of the stipulated period and not after 
the expiry of one year within which the mortgagor 
made continued default in payment of interest; 
that Art. 116, Limitation Act, read with Art. 80, gov¬ 
erned the case, and the suit was in time. AIR (Vol 
21) 1934 All 397; (1934) ALJ 261: 56 All 954- 3 AWR 
(HC) 431: 148 Ind Cas 951 (FB). 

--° 3i - R- G — Limitation Act (IX of 1908), Sell. 

I, Art. 181 — Application for personal decree _ 

Limitation Accrual of cause of action. 

An application for a personal decree under O 34 
R. 6, is governed by Art. 181, Lim. Act. and the right 
to apply accrues, not from the actual date of sale, 
but when the sale is confirmed under O 21 R 92 ' 
after hearing objections. But once the right’ ac- 
ciues, time begins to run and the uncertainty caus¬ 
ed by an appeal or other proceedings taken, is not 
itself sufficient to suspend the operation of the Sta¬ 
tute or to entitle the plalntilT to get a dec lion 
AIR (Vo\ 18) 1931 Cal 166: 52 CL.J 531 and .0 CLJ 
517: 35 CWN 231: 58 Cal 74: 130 Ind Cas 815 (DB). 

;- 0 24, R. 6 — Limitation to be decided after 

insufficiency. 


The proper stage for deciding whether the perso¬ 
nal remedy of the plaintiff mortgagee is barred, is 
after the net proceeds of the sale have been found 
to be insufficient to pay the decretal amount so 
so long as this has not been ascertained no question 
for the passing of the personal decree really arises 
AIR (Vol 17) 1930 All 69 : 123 Ind Cas 321: 1929 ALJ 
1294 (FB). 

-O. 34, R. 6 — Original suit for relief on perso¬ 
nal covenant in time — No bar at all for an appli¬ 
cation under R. 6. 

In pursuance of a morgage decree, mortgaged 
property was sold, but the net proceeds of the sale 
were found to be insufficient to pay the amount 
due under the decree. Steps were taken to get a 
decree prepared under O. 34, R. 6, for the balance 
of the amount decreed to be recoverable from the 
judgment-debtor otherwise than out of the proper¬ 
ty sold. The suit on mortgage was within time for 
the relief on personal covenant. 

Held, that the decree, which was being sought to 
be passed must be treated to be a supplementary 
decree in the suit which was originally brought by 
the mortgagee, and no question of limitation arose. 
AIR (Vol 16) 1929 Oudh 59: 5 OWN 1094: 114 Ind 
Cas 769: 4 Luck 237 (DB). 

-O. 34, R. 6 — Mortgage sale set aside — Mort¬ 
gage can apply under starting point date of refund. 

Where after sale of mortgaged property in execu¬ 
tion of mortgage decree, the sale is set aside and 
mortgagee is required to refund the proceeds to 
the purchaser he can apply under R. 6, as the pro¬ 
ceeds in such a case are nil and therefore insuffi¬ 
cient. and the time for making such application is 
three years from the date on which the mortgagee 
refunded the purchase money to the purchaser AIR 
(Vol 14) 1927 All 395: 25 ALJ 485: 100 Ind Cas 775: 
49 All 506 (DB) . 

-O. 34, R. 6 — After passing a preliminary de¬ 
cree in a mortgage suit the Court appointed a Re¬ 
ceiver to sell the mortgaged properties. The pro¬ 
ceedings of the Receiver were slow and the deed 
of conveyances were not executed till long after 
the settlement of the terms of the sale in favour of 
the mortgagee-decree holder. 

Held, application for balance was not barred by 
Art. 181. Time did not begin to run till the deed of 
conveyance had been executed. AIR (Vol 10) 1923 
Ail 203; 79 Ind Cas 85: 21 ALJ 37- 4 LRA Civ 73 
(DB). 

-O. 34, R. 6 — Time for suit on a personal cove¬ 
nant to repay the debt in a mortgage runs from 
the expiry of the term fixed for redemption. But 
where the mortagee enjoys the usufruct in lieu of in. 
terest, time runs from the last year when he enjoys 
such usufruct. AIR (Vol 8) 1921 Bom 437: 63 Ind 
Cas 234 : 45 Bom 1206: 23 Bom LR 529 (DB). 


O. 34, R. 6 (S. 90, T. P. Act) — Mortgage bond 
payable by instalments —, Suit instituted more 
than six years after default. 

Where a moi tgage bond was payable by instal¬ 
ments in default of any of which the creditor could 
enforce (lie whole bond and the instalments were 
not paid, but no suit was brought within six years 
of default of payment of instalments. Held* that 


tne creditor was not entitled to a decree under sec¬ 
tion 90 of the T. P. Act if the proceeds of sale pro¬ 
ved insufficient. 

Held, that the bond in question was a bond pay¬ 
able by instalments within the meaning of Art 75 
of the Limitation Act XV of 1877. ''(1906) 1906 
AAVN 193 (193): 3 ALJ 463 (DB). 

-~~0. o4 p R. 6 (S. 90. T. P. Act) — Limitation Act, 
i # IF, Art. 118 — Limitation — Decree improperly 
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directing sale of non-hypothecated property — 
Amendment of decree — Terminus a quo for limi¬ 
tation in respect of an application under S. 90 of 
the Transfer of Property Act. 

The decree granted to a successful plaintiff in a 
suit for sale upon a mortgage by mistake directed 
the sale of certain property of the judgment-deb¬ 
tor which was not covered by the mortgage in suit. 
Under this decree the mortgaged property was 
brought to sale and subsequently an application 
was made for the sale of the non-hypothecated pro¬ 
perty included in the decree. No objection on the 
score of the incorrectness of the decree, was taken 
at the time by the judgment-debtor; but two ap¬ 
plications were made by the judgment-debtor for 
postponement of the sale and were granted. At a 
later date the judgment-debtor applied under sec¬ 
tion 206 of the Code of Civil Procedure for amend¬ 
ment of the decree by striking out of it the non- 
hypothecated property. This application was 
granted, and the decree limited to the hypothecat¬ 
ed property, which had already been sold. The de¬ 
cree-holder thereupon applied for a decree under 
S. 90 of the Transfer of Property Act. 

Held, that the period of limitation for such an 
application must, under the circumstances, be 
deemed to start from the time when the decree was 
amended. 1902 AWN 50 (51). 

13. Omission to claim. 

-O. 34, R. 6 — Res judicata. 

It is no doubt the practice in mortgage suits to 
consider even at the preliminary stage the question 
whether the personal remedy against the mortga¬ 
gor is barred or not, but the omission to consider 
it or the omission to provide for it in the prelimi¬ 
nary decree will not operate as res judicata, be¬ 
cause the proper stage for dealing with the ques¬ 
tion of personal liability arises only after the mort¬ 
gaged property has been sold and the proceeds are 
found insufficient to satisfy the plaintiff’s claim. 
Hence the omission to reserve the personal liability 
of the defendants in the preliminary decree does 
not preclude the plaintiff from claiming any re¬ 
lief against them under O. 34. R. 6. AIR (Vol 26) 
1933 Mad 162: 48 MLW 758: (1938) MWN 1185; 
(1938) 2 MLJ 999: ILR (1939) Mad 223: 180 Ind 
Cas 236 (DB). 

O. 34, R. 6, S. 11, Expl. V — Plaintiff claiming 
personal decree — Defendant not denying — Court 
mentioning nothing regarding it in decree — Sub¬ 
sequent application. 

Where the right of the plaintiff to obtain a per¬ 
sonal decree had been decided, the parties will be 
bound by such decision. But if there has been no 
decision on the point even though the plaintiff had 
claimed for such a relief in the plaint, the plaintiff 
is not barred from claiming it under Expl. V, R. 11. 
Expl. V, would not apply unless the relief claimed 
was such as it was obligatory on a Court to grant. 
AIR (Vol 22) 1935 All 411: (1935) AU 279: 57 All 
797: 1935 AWR (HC) 344 : 157 Ind Cas 533 (DB). 

*- R * 6 — Mortgage decree not fully satisfied 

No suit for balance — Alienation of property by 
defendant — Suit for declaration that alienation is 
not binding on decree-holder —* Court’s discretion in 
granting relief. 

A declaratory relief is always in the discretion of 
a Court. No suitor is entitled as of right to obtain 
a declaration that a certain alienation made by the 
defendant is invalid. It is possible that the plain¬ 
tiff may not succeed in obtaining a decree under 
O. 34, R. 6, for the unsatisfied portion of his mort¬ 
gage money. If he does not obtain such a decree, 

5F.Y.D./D.F. 2 


he will never have any interest in the validity of 
the sale-deed executed by the first defendant in fa¬ 
vour of the second defendant. In the circumstances 
of such a case, the Court is not justified in exercis¬ 
ing its discretion in granting the declaration that 
the alienation is not binding as claimed by the 
plaintiff. It is possible that if he does so obtain the 
decree and attaches the property covered by the 
sale-deed, the defendants may not object to the sale 
thereof for satisfaction of the plaintiff’s claim, or 
if they do so object, their objection may be disallow¬ 
ed. No useful purpose will be served by granting 
a declaration at this stage. If the plaintiff later 
cn obtains a decree under O. 34, R. 6 and attaches 
the property to which the sale-deed in favour of 
the second defendant relates, and an objection is 
taken under O. 21, R. 58, and if the same is allow¬ 
ed by the Court executing the decree, the plaintiff 
will have a good cause of action for a declaratory 
suit. AIR (Vol 21; 1934 All 1064: 4 AWR (HC) 
818: 152 Ind Cas 360 (DB . 

-O. 34, R. 6 -- If a Court passes a composite de¬ 
cree combining a decree for sale and a personal 
decree, the decree is valid, and the personal decree 
though made at the time of the decree 
for sale operates at a future date when the sale 
takes place and fails to satisfy the mortgage debt. 
AIR (Vol 20; 1933 Oudh 529: 10 OWN (HC) 1087- 
9 Luck 162: 147 Ind Cas 961 (DB). 


O. 34, R. 6 — Omission to claim personal de¬ 
cree — Mortgagee cannot sue therefore afterwards 
Where the cause of action is the failure to repay 
the principal and interest due under the bond and 
the relief claimable is both against the property 
hypothecated and against the executants of the 
bond on their covenant to repay, if the mortgagees 
omitted to sue for a personal decree against the 
mortgagors on the covenant, they could not after¬ 
wards sue for that which was omitted. 


it is not usual or necessary to ask for a personal 
decree where the property is held liable for the 
whole of the principal debt and interest except in 
so far as the proceeds may be insufficient but it is 
quite open to the court to pass a decree against the 
mortgagors on their covenant to repay the whole 
if a part of the claim should be held not to be char¬ 
geable on the property. AIR (Vol 9) 1922 Pat 450- 
66 Ind Cas 945: 1 Pat 506; 3 PLT 709 (DB). 

“—O 34, R. 6 — Right to personal decree_ Omis¬ 

sion to proceed against portion of mortgaged pro¬ 
perty — Effect. 1 


The mortgagee relinguishing a portion of the hy- 
potheea is not entitled to a personal decree in as 
much as he has not exhausted his remedy in res¬ 
pect of all the items of the mortgaged property. Per 
Seshagiri Aiyar, J.— The personal remedy should 
be enforced only when there is a deficiency after 
sale of all the mortgaged property available for 
sale. AIR (Vol 7) 1920 Mad 221: 38 MLJ 93- 26 
MLT 192: 9 LW 538: 51 Ind Cas 84 (DB . 

-O. 34, R. 6 — Right to personal decree — Omis¬ 
sion to sell hypotlieca. 


A Court had discretion to give or refuse the re¬ 
lief under O. 34. R. 6 to a person who is entitled to 
put the property to sale under a decree but who de¬ 
liberately neglects to do so. The object of the 
rule requiring the mortgagee to completely sell the 
hypotheca before obtaining a personal decree is 
that the personal liability of the mortgagor should 
not be improperly increased. 

It is not however the law that a personal decree 
cannot be obtained in any case where the whole 
of the property directed to be sold has not been sold 
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whatever the cause may be. If a portion of the 
hypotheca has since the date of the decree become 
destroj^ed or become not available for sale by the 
action of other claimants and not through the acts 
or default of the mortgagee, the latter can obtain 
a personal decree against the mortgagor. AIR (Vol 
6) 1919 Cal 951: 45 Cal 702 ; 48 Ind Cas 322 (DB). 
- O. 34, R. 6 — Right to personal decree — Omis¬ 
sion of small portion of property in plaint —- Effect 
of. 

Where in a plaint in a mortgage suit a small por¬ 
tion of the mortgaged property was inadvertently 
omitted, the omission did not bar the mortgagee 
from applying under O. 34. R. 6, C. P. C. AIR (Vol. 4) 
1917 Pat 555: 2 Pat LJ 538 : 42 Ind Cas 56 (DB). 

-O. 34, R. 6 — Right to personal decree — Laches. 

If a person entitled to bring the property to sale 
under a decree neglects and allows a third person 
having no such right to sell a portion of the pro¬ 
perty, he cannot be allowed to come in afterwards 
under O. 34, R. 6. (1913; 20 Ind Cas 320 (All). 

14. Personal decrees. 

(a) General. 

(b) Covenant. 

(c) Right to. 

(d) When passed. 

(a) General. 

-O. 34. R. 6 — Where property, the subject of 

a suit for sale on a mortgage, has ceased to be 
available for sale, owing to no fault of the mort¬ 
gagee. the latter is entitled to a personal decree, 
the whole right to which the mortgagee has had 
all along, but which right has merely been sus¬ 
pended owing to the fact that his remedy against 
the mortgaged property was not yet shown to have 
been exhausted or to be otherwise unavailable. 
AIR (Vol 27) 1940 Pat 616: 6 CLT 37: 7 BR 231: 
191 Ind Cas 599. 

-O. 34, R. G — Equitable grounds. 

Where a specific provision has been made by 
law prescribing the conditions in which a decree 
can be passed, the Court can act only within the 
limits laid down by such law. It is not justified 
in enlarging its powers by an appeal to equitable 
considerations. 

Where, before the execution of a mortgage decree 
the son of the mortgagor judgment-debtor obtains 
a decree in his suit impugning the mortgage and 
the decree and the mortgagee decree-holder sub¬ 
sequently applies for a simple money decree under 
O. 34. R. 6. no simple money decree even on equit¬ 
able grounds can be passed. AIR (Vol 25) 1933 
All 98: (1937) ALJ 1131: 1937 AWR (HO 1116: 
ILR (1938) All 148 : 173 Ind Cas 729 (DB). 

-O. 31, R. 6 — Properties not available. 

The conditions under which a personal decree 
may be asked for. under O. 34. P. 0. are equally 
satisfied if the properties directed by the mort¬ 
gage decree to be sold are no longer available. It 
will be most unreasonable to hold that the mort¬ 
gagee decree-holders, before they can apply under 

O. 34. R. 6. must go through the farce of .ling 

the mortgaged properties, though the prope:ties 
have ceased to be available to them by reason of 
being sold in execution of a mortgage decree ob¬ 
tained by a prior mortgagee. 

They can apply under R. 6. without doing so. 
The failure on the part of the mortgagee decree- 
holders to exercise the right of redeeming the 
prior mortgage, a right which they are not bound 
tc exercise does not debar them from asking for 
a personal decree. AIR (Vol 25) 1938 Pat 525: 17 
Pat 533: 5 BR 196: 179 Ind Cas 109 (DB). 

■-O. 34, R. 6. O. 9 R. 13. Ss. 47. 2, Cl. (2) — Two 

mortgage decrees — Property sold —- Money realis¬ 
ed applied towards satisfaction of second inort- 
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gage — Balance towards part satisfaction of first 
mortgage — Application for personal decree for 
balance. 

The judgment-debtor executed two mortgages. 
The mortgagees under both these mortgages as¬ 
signed their mortgagee rights to the decree-holder 
who brought separate suits on the basis of each 
of the two mortgages, and on March 29, 1930, pre¬ 
liminary decrees for sale were passed in both the 
suits. Both the decrees were made final on No¬ 
vember 8. 1930. The decree-holder made sepa¬ 
rate applications for execution of both the decrees 
and they were sent to the Collector for sale of 
the mortgaged property. The sale was carried out 


and oil August 1 


1932. 


the Collector reported to 


the Civil Court that a sum of Rs. 4,173-9-3 had 

been realised. 

On August 23, 1932, the Subordinate Judge 
passed an order treating the decree passed on the 
second mortgage as fully satisfied, and after ap¬ 
propriating the balance of the money realised by 
sale towards the decree based on the first mort¬ 
gage, recorded that a balance of Rs. 1,504-7-8 re- 
luained due in respect of the decree on the first 

On March 25. 1933, the decree-holder 




e 


mortg 

made an application under O. 34, R. 6 Civil P. C., 
for a personal decree for the aforementioned ba¬ 
lance whi 1 was opposed by the written state¬ 
ment filed by ti 10 judgment-debtor. In the mean¬ 
time the Subordinate Judge who had passed the 
order dated August 23, 1932, had been transferred. 
His successor who dealt with the application 
under O. 34. R. 6. held that, the money realised by 
the sale should be first appropriated in payment of 
tiie dec passed on the prior mortgage and the 
balance, if any, towards the second decree. As 
the order dated August 23. 1932. had been passed 
in the absence of the judgment-debtor, the Sub¬ 
ordinate Judge was of opinion that it was open to 
him to correct the order of his predecessor. He 
accordingly found that the decree on the first 
mortgage had been satisfied except for a small 
sum of Rs. 7-9-3. and passed a personal decree 
under O. 34, R. C, in respect of this amount. As 
regards the decree on the second mortgage, he held 
that the entire amount clue under that decree re¬ 
mained unsatisfied: 

Held, that the effect of the order dated August 
: 1932, was to dischar ye the d 'c passed on the 

basis of the second mortgage as fully satisfied. 
And this discharge amounted to a decree under 
(he provisions of 3. 47 read was S. 2, Cl. (2) of the 
Civil P. C. 

Held, also that the fact of the order being 
passed ex parte or in the absence of the parties 
did no!: in any way detract from its being a de¬ 
er e. This being the position, the judgment-debtor 
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not f 


c- 


p- 

i» 


ri lit to appeal against the decree. If he did 
corcise his right of appeal, he could take 
to have the order set aside by a proper nppll- 

i for n 


if 


’ T * 


He might possibly also have 
r\ >; d under (he provisions of O. 9. R. 13 of the 
C v 1 T. C. to have the ex parte order set aside. 
The written statement could not be treated as an 
application un< c O. 9. R. 13, Civil P. C.. 

Held, further, that any modification o~ altera¬ 
tion of the order dated August 23. 1932. more than 
three years after the o^der was passed, far from 
f»u fhrrinp: the ends of justice, .vould work serious 

(o (he inicivsi. of (he decree-holder and 
is of (he O der of August 23. 1932, 
u. entitled to a personal decree 
for (he balance. AIR (Vol. 23) 1936 Oudh 50 : 
1935 OWN (CC) 1091 : 11 Luck 519 : 158 Ind Cas 
705 (DB). 

•-O. 24. R. G — Property not capable of being 

Put up for sale being anccslial — Subsequent ap- 


m justice 
that on (he 
decree -iKiide 


br 


b A 
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> decree-holder for personal decree with- Held, that A was not entitled 


: .. .. it v uvvicu 

in limitation. 

In a mortgage bond, the mortgagor had under 
taken personal liability also and in suit on it the 
prayer was that a personal decree should be pass¬ 
ed in case the property was insufficient to dis¬ 
charge the debt. A decree was passed but when 
the property was sought to be sold, it was held 
that it could not be sold on the ground that it was 
ancestral. Subsequently, an apphcation was made 
for a personal decree within limitation period: 

Held, that it could be granted. AIR (Vol. 22) 
1935 Lah 536. 

" R. 6 — Sale of right of redemption — 

rre-emption suit — Personal liability of pre-en:p- 
tors. 

On the sale of the right of redemption and the 
successful termination of a pre-emption suit as 
regards the sale, in the abence of a contract to 
that effect, the pre-emptors are not personally lia- 

rv f 2L the mortgage money. AIR (Vol 20) 1933 
Lah 329 : 34 PLR 171 : 144 Ind Cas 733 (DB;. 

n? { ‘ 34 ,' 6 — Personal decree against guardian 

— Minors property, if can be proceeded against. 

Order 34, R. 6, Civil P. C. enables a supplemen¬ 
ts? Personal decree to be passed if it is found 
that the mortgage security is insufficient to dis- 
charge the debt, and if no such personal decree, 
which is in effect a decree for mousy, lias been 
passed against a minor, such a decree passed 
against lus guardian in his individual capacity can- 
not have any effect in rendering the minor’s pro- 

la r b nf AIR (V01 20) 1923 Mad 175 : 145 
j-na cas 694. 

—-O. 34, R. 6 Sale of portion of mortgaged 
property — Other portion not available for sale 

— Aoscnce of default on mortgagee’s part. 

mi?^ d hA of' n" 6> f° eS not lay dov/n that the sale 
must be oi the entire mortgaged property. Where 

a portion of the property has been sold & the other 

(i a ,. i • ^ * and this situa- 

hon has arisen owing to the action of other clai¬ 
mants and not through any act or default of the 
mortgagee the plaintiff mortgagee is entitled to 
a personal decree under O. 34, R. 6. 

Quaere.— Whether a mortgagee can obtain a 
personal decree by means of an application in the 
mortgage suit on grounds independent of O 34 

K. 6 ’ 

(The necessity of amending O. 34, R. 6, Civil 
• or pointed out >- AIR (Vol 20) 1933 Oudh 1 

183 217 : 9 ° WN (CC; 1128 : 141 Ind Cas 

~~--0. 34 R. 6 — Insolvent discharged — Secured 
ciedffor obtaining decree on his mortgage and 

crPA r fv Sa ? ? f properfcy ’ applying for personal de- 
on balan . ce . — Application resisted by debtor 

Sitefv S nd ^ fc S at °, rder of discharge had com¬ 
pletely absolved him from all debts: 

crf P el f d nVT^ tgag0r was entitl ed to a personal de- 

(V01 19) 1932 AH 336 : 34 
8 . (1932) ALJ 237 : 133 Ind Cas 361 (D3). 

ceivw 34, R ‘ i 3 - ~ A sold Ce ’-tain property to B. re- 
the bfianro 01 ^ 0 ? 0f tb f price in ca3h an d leaving 

Seed othAv n be paid t0 C - whom A had mort- 
gged otnei pioperties to secure a lean. B did net 

rpv ■ ^ sued find obtained decree 3 a s.inst A 

C h r ad' P0 0 h<^n SU f l B f „ or recover y of sVfofvfhict 

Undei o t p a decree ’ An binary decree 

D of T 4 ’ R - 4 m form No - 8t Appendix 

for°I ^° h ' X ’ F 1 ! 1 P - C > giving A liberty to apply 

pertfef onTf d {? re ® 7 as P as sed. A sold the pro 7 - 

decreA nl e ^, e balanc ® a PPl*ed for a personal 

R 6 Cbil P°n 34, R * - 6 - B contend ed that O. 34, 
b, civil P. c. was inapplicable: 
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Held, that A was not entitled to apply for a per¬ 
sonal decree under O. 34, R. 6, Civil P. C., merely 
as a charge-holder. 

n-'t 5b (4) (0) > T - p - Act, there was a per¬ 
sonal liability on B to pay the purchase-money 

to A and A was, therefore, entitled to apply for a 
?Q^?fFo? eCr ^,n nd ^\ a 34 ’ R - 6 - AIR (VOl 18» 

j ALJ la ~ 4 : 52 All 901 : 130 Ind 

Cas 198 (Did;. 

7°- 34 > K * 6 — Miscellaneous — Use of decree 
l i) tier. 

secured creditor can obtain decree under O. 34 
R, r b and H LllRe . th i s decree as a proof of the ba- 

503*": 6 OWH (V 9 32 (ILf 0 ° Udh 20 : 121 ^ Cas 
--O. 34, R. G — Stage for. 

-u is well-settled in Indian Law that when a 
moi^agee brings a suit to enforce Iris mortgage, 
uh oodii vnd liOt allow him to enforce it by a 
f ej ’. sc ’*. 1 .} jAugment against the borrower until he 
V- V tinedj es against the security, 

r..**; ! ' u :4 1 pia c,ic e is not to grant a personal de- 
; k : “ tL l 4 lU - j lJ -- n caired out and the defi- 
pertained. xt is a form of relief which 

£ 7 l not bQ given to a mort- 

5*' . 5 ai u '.- il th!s stage has been reached. 

/ pov,cl cl the Court to give that form of re- 

nvrvuSn ' “?*• Clep ®! 1(3 Up0n R - O. 34 , which is a 
1 ' 1 -' --- j discretion to the Court as to the 

t-ne aiici manner at and in which the relief is to 

21 /€! i. 

A- ordinary decree absolute for sale is, strictly 

? flf may °. n]y be exe cute d by 

; '* - -• declaration is made that a cer- 

S'.t..! ot ‘lOney is due upon a security it is 

imital ro talk of executing the decree by safe and 
,'; e : “ : - . b }' ^tting a personal judgment 

a ’* d ,vV 7 °- 1S diaR 137 Ind Cas 672 ( 1 ) : 

1~ 3 ‘ c - y ° : : 82 170 : 36 OWN 

(Affi-en ng hid (Vol 16) 1929 Cal 387 : 120 Incl 

O. 34, R. 6 — Security not,being available for 
-V'■ - 1 ' b cf tile mortgaged property has 

ceas.d to be available for sale^ngVnofaSt 

oi t.iir moi gpgee. tne mortgagee is entitled to a 

cecr 5° agai , nst mortgagor on the ground 
that the mortgagee nas had all along a right to 

d ^ 1 ^ p ’-‘ t it had been me?eiy sSoend- 
ea owing to tne fact that his remedy against the 
moitgaged property was not yet showifJo have 

b hnIs XilaU6 et , or be otherwise unavailable 

withm 1 o o ? mi0t , 33 ‘T ld that such a decree is one 

^ °l l3 . r,sed * :y ailai °8y with o. 34 . r. 6, 

c l ai j - ;l ion that tlieie has been a ^ale 

39 ? - ( 2 ? It r 1 9 ioao A }W^ 103 Ind CaS 459 : 50 Ali 
o-i . Zj ALJ 1042 (DB). 

—O. 34, L. 6 — Decree under — It is decree for 

money. 

A mortgage decree until it reaches the stao- 

0 vd C 1 l *4 e ^Transfer of Property Act 

A' ° v v r " b ' C ‘ r - Coo - ) cannot be said to be 
deeiee for money. AIR (Vol 14) 1927 Lah 445 • 103 

Ind Cas 437 : 9 LLJ 301 : 28 PLR 330 : 8 Lah 721 

(LLj) . 

r T 3 *’ G ~ SaIc under R. 5 condition pre¬ 
cedent. 1 

Before the plaintiff can invoke the aid of the 
provisions m R. 6 he must establish that the mort¬ 
gaged properties have been sold as contemplated 
by sub-rule (2), R. 5. However the rules surely 
cannoo mean that if a portion of the property 
however small ,which was included in the mort¬ 
gage decree as a portion of what was to be sold 
is destroyed or has ceased to be available for sale 
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after the date of the decree, through no fault of 
the mortgagee, there can be no decree for personal 
liability against the mortgagor. AIR (Vol 11) : 
1924 Cal 209 : 74 Ind Cas 1021 : 50 Cal 718 (DB). 

-O. 34, R. 6 — Personal liability — Presumption 

— Decree — Form of. 


The personal liability of the mortgagor to pay 
the mortgage money is ordinarily presumed to 
exist in the absence of a contract to the contrary. 
A mortgage decree should conform to the form 
prescribed in Appendix D. The right to proceed 
against the person must be specifically reserved by 
the decree itself. AIR (Vol 5) 1918 Mad 530 : 6 
LW 692 : 42 Ind Cas 288 (DB). 

-O. 34, R. 6 — Personal liability — Vendee —‘ 


Sale — Free from encumbrance. 

Where money is left with the vendee of en¬ 
cumbered immoveable property for the purposes 
of discharging the encumbrance there is no trust 
created in favour of the mortgagee because his 
rights to proceed against the property are in no 
way affected by the sale. AIR (Vol 3) 1916 All 232: 
38 All 209 : 14 ALJ 151 : 33 Ind Cas 351 (DB). 

O. 34, R. 6 — Personal liability — Manager 


of a joint family — Decree against assets — Form 
of. 

On a mortgage executed by the father and uncle 
in a joint Hindu family the mortgagee prayed for 
a decree against the deft, personally and the land 
mortgaged. There was no necessity for the mort¬ 
gage. 

Held, that the mortgagee was not entitled to a 
decree personally against defts. who were liable 
only to the extent of assets of the mortgagors in 
their hands. In the absence of any necessity, the 
decretal amount could not be made an 
express charge on the land. AIR (Vol 2) 1915 Lah 
374 : 157 PLR 1915 : 147 PWR 1915 : 30 Ind Cas 
528 (DB). 

-O. 31. R. 6 — Right to personal decree — In¬ 


solvency of mortgagor. 

Where in an action by a secured creditor, the 
deft, is declared an insolvent, the creditor can 
still proceed against the security under S. 16 (5) of 
the Prov. Insol. Act, but if the security does not 
pay the amount due to him, he cannot obtain a 
decree for the balance under O. 34, R. 6, C. P. C. 
0912) 34 All 106 : 8 ALJ 1241 : 12 Ind Cas 587 
(DB). 

(b) Covenant. 

- O. 34. R. 6 — No personal covenant — Mort¬ 


gage executed by senior members of joint Hindu 
family — Covenant to rc-pav principal and inter¬ 
est within three years — Mortgage found to be 
not for legal necessity or family benefit. 


A mortgage was executed by the senior mem¬ 
bers of a joint Hindu family. The mortgagors 
covenanted in the mortgage bond to re-pay the 
principal and interest within three years from 
the date of its execution, and it was stipulated 
that in default of such payment within the time 
specified, the mortgagee would be entitled to sue 
for foreclosure and (he mortgage bond would be 
regarded as a deed of sale, the consideration 
whereof would be the unpaid portion of the 
money advanced under the mortgage. The mort¬ 
gage was found to be executed without legal ne¬ 
cessity and was not, for the benefit of the joint 
Hindu family. The mortgagee brought a suit for 
foreclosure and claimed a personal decree aga¬ 
inst the mortgagors and their heirs: 

Held, that there was no personal covenant on 
the part of the mortgagor to pay the mortgage 
debt and the mortgagee could not therefore, get a 
personal decree. AIR (Vol 26> 1939 All 260: (1939) 


ALJ 362 : 1939 AWR (HC) 164 : ILR (1939) All 
313 : 181 Ind Cas 902 (DB). 

■O. 34, R. 6 — Dakhli rehan mortgage — Per¬ 


sonal liability in case of failure to give posses¬ 
sion. 

A dakhali rehan mortgage deed began by stat¬ 
ing that the mortgagors had taken a loan which 
they expressly promised to pay by a certain date. 
It was next stipulated that in the event of non¬ 
payment the creditors will be put in possession 
of certain property as dekhali rehandars until 
payment. There was a further stipulation that 
if the creditors, through any act done by the mort¬ 
gagors or in any manner failed to get possession 
over the said land, they should be at liberty to 
realize the principal amount with interest “from 
our person and properties or from the rehan 
property in any manner they like”: 

Held, that the mortgage was of an anomalous 
kind and therefore the rights and liabilities of 
the parties to it must be determined by their con¬ 
tract as evidenced in the mortgage deed. Since 
there was a personal liability, the assignee of the 
mortgagee was entitled to a decree against the 
mortgagor personally under O. 34, R. 6 AIR (Vol 
24) 1937 Pal 261 : 3 BR 532 : 169 Ind Cas 75 (DB). 

O. 34, R. 6 — A covenant contained in a mort¬ 


gage deed giving the mortgagee a right to recover 
the mortgage money by sale of the mortgaged 
property is certainly binding on any person 
claiming title from a mortgagor and stands on an 
entirely different footing from the right to a per¬ 
sonal decree. AIR (Vol 11) 1924 All 877: 84 Ind 
Cas 26 : 5 LRA Rev. 225. 

O. 34, R. 6 — Personal liability —Compromise 


decree — Making other properties liable — Effect 
of. 

A formal order under O. 34, R. 6 of the C. P. 
Code is a necessary preliminary to proceed aga¬ 
inst properties not covered by a mortgage even 
where the original decree is a compromise decree 
declaring that the judgment-debtor’s other pro¬ 
perties are to be liable in the event of the mort¬ 
gaged properties not realizing sufficient to cover 
the decretal amount. AIR (Vol 5) 1918 Pat 262: 
3 Pat. L J 649 : 48 Ind Cas 608 (DB). 

-O. 34, R. 6 (T. P. Act S. 90) — Decree for sale 

on a mortgage — Right given by the decree to 


proceed against other property, in default — As¬ 
signment of the decree — Registration of the as¬ 
signment not affected — Registration Act, S. 13 — 
Election to treat it as a decree for money. 

A decree on a mortgage entitled its holder to 
recover its amount from the property of the judg¬ 
ment-debtor other than that mortgaged. In case 
the whole of that amount could not be recovered 
from the latter property. The decree was as¬ 
signed bv the decree-holder under an unregister¬ 
ed instrument. The assignment was held to be 
inoperative so far as the decree was one on a 
mortgage. The assignee thereupon, waiving the 
first part of the decree, applied for execution of 
the decree treating it as a decree for money. 

Held, that the right of election given by the de¬ 
cree could not. convert a mortgage decree into a 
money decree for the purposes of registration. 
The decree in the present cas? directed that its 
amount should be recovered from the mortgaged 
property first and that other property should be 
proceeded against only in the event of the former 
property failing to satisfy the decree fully. There 
were two rights given by the decree the se^onl 
depended upon the exercise of the first, which 
was that arising cut of a mortgage decree. The 
two could not be separated, and if for the exer- 
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else of that right, registration was necessary, it 
was equally so for the exercise of the other right. 
(1909) 11 Bom. LR 356 (359) : 2 Ind Cas 511 (DB). 

--O. 34, R. 6 — Compromise decree — Mortgage 

decree — Reduction of security — Application to 
sell property not mortgaged. 

The plff. sued for Rs. 795 on a mortgage of 16 
bighas of land. The parties compromised and a 
mortgage decree was passed for Rs. 450 to be realis¬ 
ed from the sale of 2 bighas 16 cottahs of the land 
only. The parties did not contract themselves 
out of S. 90 of the T. P.Act. The plff. being un¬ 
able to realise the amount of the decree by the 
sale of the limited security applied for a decree 
under S. 90. 

Held, that he was entitled to get one. (1909) 3 
Ind Cas 443. (Cal). 

-O. 34, R. 6 — Personal covenant — Covenant 

for payment of balance — If a decree can be pass¬ 
ed under S. 90. 

Where a person mortgages his property without 
entering into any personal covenant for the re¬ 
payment of balance which may become due and 
without indicating the mode of such re-payment, 
he must be held to be personally liable and a de¬ 
cree should be passed under S. 90 of the Transfer 
of Property Act. (1909) 13 CWN 138 : 9 CLJ 5 : 1 
Ind Cas 442 (DB). 

-O. 34, R. 6 (Ss. 90. 65 (e) T. P. Act) — Implied 

covenants binding upon the mortgagor. 

A puisne mortgagee of property, upon which 
there existed several prior incumbrances, obtain¬ 
ed a decree for sale after redemption of the prior 
incumbrances. The prior incumbrances were 
redeemed, and the mortgaged property was put up 
to sale; but the sum realised was not even suffici¬ 
ent to cover the amounts due upon the prior in¬ 
cumbrances, not to mention the amount due upon 
the mortgage in suit. 

Held, that having regard to S. 65(e), T. P. Act 
the puisne mortgagee decree-holder was entitled 
to a decree under S. 90. T P Act in respect of the 
deficit due upon the prior incumbrances as well as 
in respect of the deficit upon his own mortgage. 
(1903) 1903 AWN 202 : 26 A. 93 (95) (DB). 

(c) Right to. 

-O. 34, R. 6 — Applicability — Mortgagor hav¬ 
ing no title to mortgaged properties — Right of 
mortgagee to apply for personal decree — T. P. 
Act, S. 68. 

The opening words of R. 6 of O. 34, C. P. Code, 
are not a condition precedent to an application 
under that rule, and a mortgagee is, therefore, 
entitled to apply for a personal decree under that 
rule where as a result of adjudication in a Court 
of law in a suit to which the mortgagor and mort¬ 
gagee were both parties, the mortgagor was found 
to have no title to the mortgaged properties. 

As the cause of action for the mortgage suit on 
account of non-payment of the loan remains un¬ 
discharged the plaintiff mortgagee can ask the 
Court to proceed to try the cause of action and 
give relief to the plaintiff on the terms of S. 68 of 
the T. P. Act and to pass a personal decree for the 
sum claimed in the suit. Neither O. 34, R. 6 nor 
O. 34, R. 14, C. P. Code, would present ’any diffi¬ 
culty, the mortgaged properties being unavail¬ 
able. (1949) 53 CWN 631 (DB). 

--O. 34, R. 6 — The mortgagee is not entitled to 

apply for a personal decree under O. 34, R. 6 until 
the mortgaged property has been actually sold 
and the sale proceeds found insufficient to meet 
the mortgagee’s claim and the original decree 
should merely reseive the right to apply for a 


personal decree. AIR (Vol 23) 1936 Nag 34 ; 31 
NLR 124 Sup : 160 Ind Cas 196. 

-O. 34, R. 6, S. 97 — Where, in a suit on mort¬ 
gage, the preliminary decree passed in favour of 
the plaintiff itself contains a provision that “if the 
net proceeds of the sale are insufficient to pay 
such amount (the amount of the decree) and such 
subsequent interest (on the decretal amount) and 
costs in full, the plaintiff shall be at liberty to 
apply for a personal decree for the amount of the 
balance”, the application for a personal decree 
cannot be barred by time. 

A provision like this in a decree for sale con¬ 
stitutes an adjudication which is detrimental to 
the defendant and which must be regarded as 
/awarding to the plaintiff a personal decree in the 
event of the proceeds of the sale being insufficient 
but merely leaving it open to him to apply for a 
personal decree in such event and if a party ag¬ 
grieved by a preliminary decree does not appeal 
from it, he is under S. 97 precluded from disput¬ 
ing its correctness afterwards. AIR (Vol 22)i 
1935 Ouah 11 : 11 OWN (C C) 1196 : 10 Luck 233; 
151 Ind Cas 1055. 

-O. 34, R. 6 — Where the dealings between the 

parties were in a running account, the mere fact 
that a shop had been offered as collateral secu¬ 
rity does not relieve the debtors of their personal 
liability and the creditor is legally entitled to 
claim a personal decree against the debtor in the 
event of the sale-proceeds of the charged property 
being found insufficient to meet his dues. AIR 
(Vol 21) 1934 Lah 765 : 16 Lah 137 : 37 PLR 482 
& 537 * 153 Ind Cas 1064 (DB>. 

-O. 34, R. 6 — Decree on prior and puisne 

mortgages — Entire property sold by prior mort¬ 
gagee — Puisne mortgagee’s right to get personal 
decree. 

Where a second mortgagee obtained a decree 
on his mortgage, but in execution of a decree 
obtained by the first mortgagee the entire mort¬ 
gaged property was sold and nothing remained to 
be sold in execution of the second mortgagee’s 
decree: 

Held, that the second mortgagee was entitled 
to apply for a personal decree against the mort¬ 
gagor. The question whether a mortgagee is en¬ 
titled to apply for a personal decree without bring¬ 
ing the property to sale depends on the question 
whether the act of the mortgagee is unreason¬ 
able and each case has to be decided on its own 
merits. AIR (Vol 21) 1934 Mad 726; 67 MLJ 468 : 
40MLW 507 : (1934) MWN 1181 : 152 Ind Cas 416. 

-O. 34, It. 6 — Puisne mortgagee, if entitled to 

apply for personal decree without applying for 
sale. 

Where, subsequent to a preliminary and a final 
decree for sale of the mortgaged property, the pro¬ 
perty is not available for sale in execution of the 
decree owing to circumstances for which the decree- 
holder is not responsible, there is no bar in his 
way to obtain a personal decree for the whole of 
the mortgage amount due to him. 

Where, after A had obtained a final decree the 
property was sold by B in execution of a decree 
on a prior mortgage and the sale proceeds were 
insufficient even to satisfy the prior mortgage; 

Held, that A was entitled to a personal decree 
under O. 34, R. 6, Civil P. C. even though the pro¬ 
perty had not been put up for sale under A’s decree. 
AIR (Vol 20) 1933 Lah 792: 144 Ind Cas 698 (DB). 

-O. 34, R. 6 — Right to personal decree — Sale, 

whether condition precedent. 

It is not necessary to put such a construction on 
S. 90 of the T. P. Act (IV of 1882) as would esta- 
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blish as a condition precedent to the power of 
decreeing personal payment of the balance that 
the mortgaged property must first be sold and 
found insufficient to satisfy the debt but the 
words of the section are satisfied in cases where 
the Court passes a decree that on the happening 
of the event when the net proceeds of the sale are 
found to be insufficient, the balance should be 
paid. AIR (Vol 19) 1332 Cal 775: 30 CWN 709: 50 C 
LJ 187: 59 Cal 1314; 140 Ind Cas 788 (DB). 

-O. 34, R. 6 — Principle underlying. 

There were several mortgages prior to that of 
the applicant for personal decree. A decree was 
passed in 1905. The applicant took no steps un¬ 
til 1919 as he waited for previous mortgagees to 
take steps. 

Held, that after decree every party was an ac¬ 
tor and could take steps to enforce decree where 
the amount was ascertained and decreed and if the 
prior mortgagees were *slow in exercising their rights 
so as to imperil the rights of the later mortgagee 
(the applicant) ought to have taken action ear¬ 
lier. It is no doubt true that he could not have 
got a personal decree until all the mortgaged pro- 
perties have been exhausted, but that would not 
mean that the applicant for a personal decree 
could first wait till just short of 12 years before 
selling and then take another period, just 
short of 12 years for a personal decree, since his 
right to a personal decree accrued along with his 
other rights when the final decree was made. If 
he wished to exercise the right to a personal de¬ 
cree in time he must also take timely steps for 
those proceedings which were necessarily prelimi¬ 
nary. AIR (V 14) 1927 PC 73: 52 MLJ 565: 101 Ind 
Cas 24; 54 Cal 500: 54 IA 129- 31 CWN 589- 1927 
MWN 336: 4 OWN 474: 29 Bom LR 350: 3SMLT 
90; 45 CLJ 507: 26 MLW 180. 

-O. 34, It. 6 — Right to personal decree — De¬ 
cree for sale not executed. 


(Vol 5) 1918 Mad 669: 33 MLJ 382* 22 MLT 257* 
(1918) MWN 4: 42 Ind Cas 953 (DB). 

-O. 34, II. 6 — Right to personal decree — 

Puisne mortgagee. 

A puisne mortgagee who has partly satisfied 
himself from surplus of proceeds of a sale in 
execution of a prior mortgage decree could sub¬ 
sequently sue the mortgagor for the balance un¬ 
der O. 34, R. 6 and obtain decree against his per¬ 
son as well as his other property. 
22 All 404; 33 Cal 890. Diss. AIR (Vol 3) 

1S16 Oudh 79: 2 OLJ 614 ; 34 Ind Cas 48 (DB). 

-O. 34, R. 6 — Right to personal decree. 

O. 34, R. 6, C. P. C. only applies where the mort¬ 
gage-deed has already been sued upon and decree 
granted as against the land and the proceeds of 
the sale of the land prove insufficient to discharge 
the mortgage-debt. It has always been recognis¬ 
ed that a mortgagee has the right to proceed con¬ 
currently with all the remedies open to him to en¬ 
able him to realise his debt and therefore he is 
perfectly entitled to sue on the personal covenant 
contained in a mortgage deed. AIR (Vol 3) 1916 
Pat 350: 35 Ind Cas 43. 

-O. 34, R. G — Right to personal decree. 

A mortgagor cannot be proceeded against per¬ 
sonally till the whole of the mortgage security has 
been sold and another decree for the balance has 
been obtained. (1913) 16 OC 228: 21 Ind Cas 283 
(DB). 

- O. 34, R. 6 — Right to personal decree. 

A personal decree against the mortgagor can be 
granted only when the mortgaged property has 
been sold and the proceeds are found to be in¬ 
sufficient to cover the mortgage-debt and not in a 
case where the mortgagor is found to have no 
rights in the property even before sale. 9 Ind Cas 
752, Diss. (1912) 9 ALJ 569; 14 Ind Cas 591. 

-O. 21, R. G — Right to personal decree — Se¬ 


lf a mortgagee obtains a decree for sale but fail. 

to execute it, he cannot apply under O. 34. R. ( 

to ob.am a decree over as the property undei 

that rule should be put to sale in execution of the 

decree before an application under its provisions 

can be made. AIR (Vol 7) 1920 All 155: 42 All 519- 

18 ALj 623: 2 UPLR (All.; ICO: 56 Ind Cas 139 
(D13). 

——O. 34, R. C — Right lo personal decree — 
Suit for personal decree, if lies. 

Afte. an application for personal decree is dis- 
allowed under O. 34, R. 6. no separate suit to en- 
foi ce the personal remedy provided by S. 68 of the 
Transfer Property Act is maintainable R. G covers 
cases wnere mortgaged property cannot be sold at 
a l for any reason other than the wrongful act of 
the mortgagor. AIR (Vol 7, 1920 Oudh 251: 23 OC 
145: 57 Ind Cas 9C7 (DB). 

O* 34, R. 6 — Right to personal decree — Per¬ 
sonal remedy, when enforceable. 

A personal decree can be obtained only after 
he mortgaged property is brought to sals under 
the final de-ree. but not before a final decree is 


passed. AIR (Vol 9) 1319 Cal 258- 46 Cal 245- 5C 
Ind Cas 924. ‘ ~ 0(j 

O 34, It. G — Right to personal decree — De 
cree declaring rip lit of prior aiul puisne mort 
gagees to apply for sale. 

Where in a suit for sale brought by a puisne 
mortgagee against the mort jagor and the prioi 
mortgagee, a decree is passed by which both the 
pnor and the puisne mortgagee are declared en 
titled to apply for the sale of the mortgaged pro. 
peitieo. both can apply for a personal decree. AIR 


cond decree. 

A personal decree can be obtained only once 
against the mortgagor. 

The proceeds realised by the sale of mortgaged 
property in execution of a decree for sale should 
be insufficient. The balance should be legally re¬ 
coverable from the mortgagor otherwise than from 
the property sole'. A personal decree has not pre¬ 
viously been made. These conditions must be sat¬ 
isfied before a decree under S. 90 T. P. Act can be 
passed. (1912; 1G CLu 318: 17 Ind Cas 263 (DB). 


-O. 34, R. G — Right to personal decree. 

A decree under O. 34, R. 6, C. P. C. can be made 
only when it is found that the sale of the hypo¬ 
thecated properties is insufficient to satisfy the 
judgment-debt. Till that stage is reached, no ques¬ 
tion of personal liability arises. At the prelimi¬ 
nary stage of the suit no personal decree can be 
nui le in favour of the plff. in addition to the 
e croc for sale of the hypothecated properties. 
(1912) 15 CLJ 684: 15 Ind Cas 911 (DB). 


-O. 34. R. 

A personal 
mortgagor on 
tlie property. 


6 — Right to personal decree. 

decree may be obtained against the 
abandonment of all claim against 
(1911) 14 OC 217: 9 Ind Cas 403. 


.,4, It. 6 — Right to personal decree. 

Wheie the proceeds of a sale under S. 83 are not 
suiiiciant to liquidate the decretal debt, the ques¬ 
tion v. he', her the balance is or is not legally re- 
coieiaole iron the judgment-debtor must be gone 
mho by the Court, even though the judgment-cre- 
oUor has not asserted and proved the said right 

m tne suit. (1009) 11 Bom LR 1127: 4 Ind Cas 
2 jG (DB). 
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(d) When passed. 

-O. 34, R. 6, O. 7, R. 6 — Ground of exemption 

from law of limitation stated in application under 
O. 34, R. 6 but not in plaint — Law is sufficiently 
complied with. 

Order 7, R. 6, Civil P. C., makes it incumbent 
upon a person seeking exemption from the lav/ 
of limitation to state the ground or grounds for 
exemption; but this does not mean that he must 
state the ground before the occasion arises for 
seeking exemption. If the mortgaged properties are 
sufficient to discharge the debt due to the mort¬ 
gagee, it will not be necessary to show a ground 
for exemption from the law of limitation with 
regard to a personal decree. Of course the suit 
itself must be in time, but if it is brought in time, 
the plaintiff can plead the ground for exemption 
when it is necessary to apply for a personal de¬ 
cree. 

Hence when the plaintiff mortgagee sets cut in 
his application under O. 34, R. 6, the ground in 
which he claimed exemption from limitation in 
respect of a personal decree it is sufficient compli¬ 
ance with the lav/ even if the ground of exemption 
was not stated in the plaint. AIR (Vol 31) 1944 
Mad 65 : 56 MLW 649 : (1943) 2 MLJ 501 : (1943) 
MWN 698 : ILR (1944) Mad 572 : 211 Ind Cas 630 
(DB). 

-O. 34, R. 6 — Normally a personal decree should 

not be passed at all until the mortgaged property 
has been exhausted, but if such a decree is passed 
it is not invalid. AIR (Vol 29) 1942 Pesh 85: 204 
Ind Cas 509 (DB). 

-O. 34, Rr. 6, 5 — Part of mortgaged property 

not available for sale due to mortgagee’s fault — 
Personal decree not to be passed. 

Before the plaintiff can invoke the aid of the 
provisions of R. 6 of O. 34, Civil P. C., he must 
establish that the mortgaged properties have been 
sold as contemplated by Sub-R. (2) of R. 5. And 
where a portion of the mortgaged property has 
been sold and the other portion is no longer avail¬ 
able for sale, through the fault of the mortgagee 
himself, the mortgagee is not entitled to a per¬ 
sonal decree under O. 34, R. 6. AIR (Vol 24) 1937 
Oudh 252 : 1937 OWN (CC) 100 : 13 Luck 129 : 
166 Ind Cas 673 (DB). 

-O. 34, R. 6, O. 22, R. 3 — After ascertainment 

of the deficiency arising on the sale of the mort¬ 
gaged properties, the Court, under O. 34, R. 6, tries 
the question whether the balance is legally reco¬ 
verable otherwise than out of the property sold, 
and passes a decree. Whether called a ‘supplemental’ 
decree or by any other name, this is the only de¬ 
cree on such claim in the plaint. AIR (Vol 23) 
1936 Mad 34 : (1935) MWN 1311 : 69 MLJ 765 : 
42 MLW 968 : 59 Mad 188 : 160 Ind Cas 270 (FB). 

■-O. 34, R. 6 — Order under O. 34, R. 6 — Pro¬ 

perty ordered to be soli first should be soli 
first. 

Before a property can be disposed of in execu¬ 
tion of the decree, it would be necessary under 
O. 34, R. 6, that the items ordered to be sold in 
execution of the decree should be sold first and 
then if any balance is left unpaid, it would be 
necessary for the opposite party to obtain an order 
under O. 34, R. 6, for recovery of the balance 
from the deposit or otherwise. AIR (Vol 21) 1934 
Cal 426: 59 CLJ 18: 151 Ind Cas 317 (DB). 

•-O. 34, R. 6 — Transfer of Property Act (IV of 

1882), Ss. 58, 68 — Mortgage-deed — Personal co¬ 
venant to pay — Presumption. 

In all mortgages, a personal covenant to repay 
the mortgage money must be presumed unless 
there is something in the nature and terms of 
the mortgage-deed to negative it. 


The nature of the deed may either raise 
a presumption for or a presumption against 
the interpretation of the terms which might 
otherwise be ambiguous in favour of or 
against a present covenant to pay, but a 
personal covenant to pay may be express or may 
be implied in all mortgages whatsoever of any 
form, the only difference being that in certain 
forms of mortgages particularly in a usufructuary 
one, the Court might, in the absence of an express 
covenant, demand a much more clearly implied 
covenant than it might require in other cases. 
AIR (Vol 19) 1932 Lah 164 : 13 Lah 259 : 33 PLR 
536 : 135 Ind Cas 33 (DB). 

-O. 34, R. 6 — Personal decree — When passed. 

In a suit by prior mortgagee brought against 
the mortgagor and the subsequent mortgagee to 
enforce his mortgage, no personal decree can be 
passed against the subsequent mortgagee. 31 PLR 
506 : AIR (Vol 17) 1930 Lah 791 (DB). 

■-O. 34, R. 6 — After exhausting security. 

When a mortgagee brings a suit to enforce his 
mortgage, the Court will not aliow him to enforce 
it by a personal judgment against the borrower 
until he has exhausted his remedies against the 
security. 120 Ind Cas 110: 33 CWN 300: AIR (Vol 
16) 1929 Cal 337 (DB). 

-O. 34, R. 6 — Conditions. 

When the mortgage-decree has been executed 
and the mortgaged property has been sold and 
the sale proceeds are found to be insufficient, to 
pay the amount due to the plaintiff then if the 
balance is legally recoverable from the defendants 
personally otherwise than out of the property 
sold, the Court has power to pass a decree for such, 
an amount under R. 6. 83 Ind Cas 223: AIR (Vol 
13) 1926 All 343. 

-O. 34, R. 6 — Personal covenant by mortgagor 

— Form of decree. 

A decree in a mortgage suit, when the mort¬ 
gage-deed contains a personal covenant, should 
direct that “If there is any deficit the mortgagee 
should be at liberty to apply for a personal decree 
for the balance against the mortgagor”. A direction 
that on default of payment of the decretal amount 
the plaintiff is to be at libe’ty to recover the same 
bv applying for sale of the mortgaged property 
and to recover the deficit, if any, from the de¬ 
fendants oersonally, is not proper. 75 Ind Cas 188: 
24 Bom LR 843: AIR (Vol 10) 1923 Bom 32 (DB). 

-O. 34, It. 6 — Forum — Supplementary decree. 

The Court to which a decree for the sale of 
immoveable property is transferred for execution 
cannot pass the supplementary decree. The 
Court in which the mortgage suit was originally 
instituted alone can pass it. AIR (Vol 5) 1918 Mad 
G99: (1918) MWN 4: 33 MLJ 382: 22 MLT 257: 
42 Ind Cas 953 (DB). 

-O. 34, R. 6 — Notice — Judgment-debtor. 

Before making a decree under the rule, it is 
right to issue notice to the judgment-debtor to 
show cause, except possibly in cases where the 
judgment and preliminary decree have expressly 
made him personally liable. AIR (Vol 3) 1916 Low 
Bur 20: 8 LBR 450: S Bur LT 245: 35 Ind Cas 
288. 

-O. 34, R. G — Final decree — Passing of — 

Essential. 

A decree-holder holding two decrees on separate 
mortgages and executing the second decree ought 
to get an order absolute under S. 89 if lie wants 
a decree under S. SO and the sale of the property 
in the first decree makes no difference. (1909) 31 
All 373: 6 ALJ 451: 1 Ind Cas 799 (DB). 
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- O. 34, R. 6 (S. 90, T. P. Act) — Unconditional 

promise to pay implies personal liability. 

If a person promises to pay a certain sum of 
money with interest and hypothecates certain 
property as security without any express covenant 
that he would be personally liable or without stat¬ 
ing any mode of payment, he is personally liable, 
and a decree under S. 90 of the Transfer of Pro¬ 
perty Act, should be passed in such a case against 
the mortgage if the sale-proceeds of the mort¬ 
gaged property do not satisfy the entire debt and 
the right to have such a decree is not time-barred. 
(1909) 13 OWN 138 (141): 1 Ind Cas 442: 9 CLJ 
5 (DB). 

-O. 34, R. G — (S. 90 T. P. Act) — Mortgage — 

Mortgaged property totally incapable of being 
sold — Decree under S. 90 not obtainable. 

Where property mortgaged was property which 
the mortgagee could by no possibility bring to sale, 
being an occupancy holding of which the mort¬ 
gagor was not the tenant in execution of decree 
under his mortgage, it was held, that no decree 
under S. 90 of the Transfer of Property Act, 1882, 
could be granted. (1907) 1907 AWN 69: 1 ALJ 157: 
29 A 260 (261). 

-O. 34, It. 6 (S. 90, T. P. Act) — Mortgage de¬ 
cree — Sale of the property after the usual period 
of six months — Personal liability for the unpaid 
balance — Mortgage decree should only reserve 
liberty to apply — Attachment of property — Son 
born to mortgagor alter tlie sale of the mortgaged 
property but before the sale of the other property 
under the personal decree — Son entitled to have 
exempted his share in the property from sale. 

On the 8th March 1902, a decree on a mortgage 
was passed in favour of D directing that the 
mortgaged property should be sold on failure to 
pay the money within six months, and that if 
the sale-proceeds were insufficient to pay oft the 
amount the balance was to be recovered from G 
personally. In June 1903 the mortgage property 
was sold in execution of the decree. On the 19th 
idem D, purporting to proceed under the personal 
decree for the balance, got attached a house be¬ 
longing to G which was not compromised in the 
mortgage. 

On the 4th August 1903, the sale was set aside 
on G’s application. G then applied on the 17th 
August 1903 to have the attachment of the 
house raised. The Court directed the attachment 
to be maintained, but ordered that the property 
should not be sold until the proceeds were found 
insufficient. In September 1904 G’s son V was 
born. On the 26th November 1904 the mortgaged 
property was again sold and on the 5th January 
1905. D applied for sale of the house whereupon V 
applied to have the attachment removed from his 
one half share in the house. 

Held (1) that the decree in so far as it directed 
personal payment by G was passed in disregard 
of the provisions of S. 90 of the Transfer of Pro¬ 
perty Act. It was clear from the words of the 
section that direction should have been made in 
a supplemental decree to be passed when the net 
proceeds should be found insufficient. The original 
decree should merely have reserved to the plain¬ 
tiff liberty to apply for a decree under S. 90; the 
personal decree was contingent on the ascertain¬ 
ment of the balance and only becomes operative 
and capable ot execution when that balance was 
ascertained. It was therefore open to V to estab¬ 
lish any circumstance which affected the validity 
of the attachment as against his interest in the 
house. ( 2 ) That therefore the house to the ex¬ 
tent of V’s interest therein should be released 
from attachment. (1907) 9 Bom LR 199: 31 B 244 
(248, 249) (DB). 
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-O. 34, Rr. 6, 5 (Ss. 90, 89, T. P. Act) — Sale 

of part of mortgage property with judgment-deb¬ 
tor's consent in England — Effect of suit in Chan¬ 
cery Court — Limitation. 

Certain shares in railway belonging to the de¬ 
fendants were ordered to be sold under S. 89, T. 
P. Act. At the request of the defendants they 
were sent to England for sale through a broker. 
The defendants gave a power-of-attorney in favour 
of a Railway Bank and also gave the stock certi¬ 
ficate. The Railway Company declined to act on 
the power-of-attorney or the transfer in Bank. 
The Bank instituted a suit in the Court of Chan¬ 
cery in England and obtained a decree for sale 
and sold the stock. The proceeds of sale having 
proved insufficient, the Bank put in the present 
application for a decree under S. 90. 

Held the sale which took place in England 
must be treated to be a sale had in connection 
with the decree passed in this country, but carried 
out by the parties independently of the Court in 
this country at the express instance of the de¬ 
fendant’s judgment-debtors and that they could 
not be heard to say that the sale was not in pur¬ 
suance of the order for sale passed under S. 89. 

Held further, that unless the railway stock was 
sold, the defendants could successfully object to 
the application under S. 90. The stock having been 
sold, the decree under S. 90 should be passed. 
(1906) 3 ALJ 445: 28 A 660 (664) : (1906) AWN 
167 (DB). 

-O. 34, R. 6 (S. 90, T. P. Act) — Condition pre¬ 
cedent for an order under. 

The sale of property ordered to be sold under 
S. 89, T. P. Act, constitutes the only condition pre¬ 
cedent for an order under S. 90 whether the order 
under S. 89 was passed rightly or wrongly. (1905) 
2 ALJ 413 : 28 A 19 : 1905 AWN 165 (DB). 

-O. 34, It. 6 (S. 90. T. P. Act) — Decree under 

— When can be passed — Succession certificate, 
necessity of. 

A decree under S. 90, T. P. Act. cannot be 
passed in every suit for a sale upon a mortgage; 
but only where the defendant by his contract or 
otherwise is personally liable for the payment 
partly or wholly, of the debt. A succession* certi¬ 
ficate is necessary in such a case. (1904) 6 Bom 
LR 582 (585): 28 Bom 630 «DB >. 


15. Scope. 

-O. 31, R.6 — Applicability — Mortgage decree 

in 1941 in respect of a mortgage of 1931 — Ap¬ 
plication-for personal decree in respect of un¬ 
satisfied balance — Maintainability. 


A suit on a mortgage of 1931 which contained 
a personal covenant, was filed and a decree was 
obtained in 1941 and in pursurance of the decree 
the hypo theca was sold. Cl. 5 of the mortgage de¬ 
cree provided that in respect of the unsatisfied 
balance the mortgagee should be at liberty where 
such remedy is open to him under the terms of 
the mortgage as is not barred by time to apply for 
a personal decree against the mortgagors for the 
balance. There was an unsatisfied balance. An 
application was made under O. 34, R, 6. C. P. 
Code, for a personal decree against the mortga¬ 
gors and their brother who, though a defendant 
in the suit, was not a party to the mortgage. 

Held, by the time the suit on the mortgage was 
instituted, any remedy by virtue of recourse to 
the personal covenant was barred. Since the 
remedy under personal covenant was barred the 
mortgagee had nothing by reference to the mort¬ 
gage deed which could avail him to recover any 
balance. Puri her, there cannot be recourse 
against the brother who was not a party to the 
mortgage deed and so who was not under any ob- 
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ligation regarding the personal covenant in it. 
AIR (Vol 36 ) 1949 Mad 1: (1946) 2 MLJ 283: 61 

LW 539: 1948 MWN 554 (FBL 

-O. 34, R. 6 — Mortgage .suit does not come to 

an end until the mortgaged property has been duly 
sold and the sale proceeds dealt with, or if there 
is a right to a personal decree under’O. 34, R. 6, 
until that personal decree has been passed. AIR 
(Vol 28) 1941 Rang 316; 1941 Rang LR 774: 198 

Ind Cas 404 (DB). 

-O. 34, R. 6 — The words ‘otherwise deal with 

his security, in S. 28 (6), Prov. Insol. Act, do cover 
the application of the decree-holder under O. 34, 
R. 6, and a secured creditor is entitled by this sub¬ 
section to obtain a decree under O. 34, R. 6, and 
to default with the security bv the method allow¬ 
ed by that rule. AIR cVol 26) 1939 All 401: (1939) 
ALJ 238: 1939 AWR (HC) 265: ILR a939) All 492: 
184 Ind Cas 868 (DB*. 

-O. 34, R. 6 — The Sub-R. (1) of R. 14 of O. 34 

refers to a simple money suit because it is only 
in such a case that there should be any question 
of bringing another suit foe sale in enforcement 
of a mortgage. It does not apply to a simple money 
decree under O. 34, R. 6, because in such a case 
the suit has already been brought for sale on the 
mortgage and no question of instituting a suit for 
sale on the mortgage cou‘d arise. AIR (Vol 25) 
1938 All 341: (1938) ALJ 379* 1938 AWR (HC; 245: 
ILR (1938) All 466: 175 Ind Cas 938 (DB). 

-O. 34, R. 6 — Plaintiff agreeing to take mort¬ 
gaged property at valuation in lien of Court sale 
— No sale. 

Where the parties agree that the mortgaged 
properties should be taken over by the plaintiff 
at a valuation in lieu of a Court-sale a personal 
decree can be pa. sod without sale of the iro-uag- 
ed property. A JR (Vol 25) 1933 Rang 353: 179 Ind 
Cas 875 (DB). 

-O. 34, R. 6, Ss. 152, 115 — Preliminary decrees, 

amendment of — Defendants asking Court to 
amend decree not to grant personal remedy — 
Preliminary decree becoming final — Order of 
amendment, if can be sustained. 

In a mortgage suit, the defendants are not en¬ 
titled after the property had been sold and the 
decree-holder had become entitled to apply for 
a personal decree for the amount of the balance 
under O. 34, R. 6 of the Code to ask the Court to 
exercise its discretion in amending the preliminary 
decree, so as to direct that if the decretal amount 
be not satisfied out of the sale proceeds, the de¬ 
cree-holder shall have no power to realise the bal¬ 
ance from the other property of the judgment-deb¬ 
tor. The Court’s order granting amendment in 
the case of a preliminary decree which has long 
since become final, is wrong and cannot be sus¬ 
tained. AIR (V 23) 1936 Oudh 81: 1935 OWN (CC) 
1322: 159 Ind Cas 269 (DB). 

-O. 34, R. 6 — Property not capable of being 

sold. 

Order 34, R. 6 contemplates that the mortgaged 
property is as a matter of fact put up for sale and 
that on the sale having taken place, it is found 
that the whole of the decretal amount cannot be 
satisfied out of its proceeds. Where the property 
cannot be sold at all, no question of the net pro¬ 
ceeds of the sale being insufficient arises and O. 
34, R. 6 has no application. AIR (Vol 22) 1935 Lah 
536. 

-O. 34. R. 6 — Mortgaged property ceasing to 

be available for benefit of third parties not 
through fault of mortgagee. 

When the mortgaged property ceases to be avail¬ 
able for the benefit of a mortgagee owing to the 
claim of third parties and not through any fault 


of the mortgagee himself, a personal decree can 
be passed under O. 34, R. 6. AIR (Vol 21) 1934 
Lah 174: 35 PLR 17: 15 Lah 607: 147 Ind Cas 1018. 

-O. 34, R. 6 — Order 34, R. 6 makes no specific 

reference to Form No. 8, Sch. I, Appendix and is 
not limited by the form which is provided merely 
for use and adaptation according to the circums¬ 
tances of the case. AIR (Vol 20) 1933 Cal 251* 
60 Cal 19: 143 Ind Cas 679 (DB). 

-O. 34, R. 6 — Executability before property is 

sold and personal remedy exhausted. 

Although a mortgage decree, so far as it orders 
the sale of a certain property is not joint and 
several, but so far as the liability for payment of 
money is concerned it may be a joint and several 
decree against the mortgagors inter se. 

Decrees passed under O. 34, R. 6 are not decrees 
for enforcement of mortgage or sale, but R. 20 
specifically mentions a decree for enforcement of 
a mortgage and a charge. When a personal de¬ 
cree is passed under O. 34, R. 6, there is no decree 
for enforcement of mortgage or charge. 

The effect of O. 21, R. 20 is that if the mortga¬ 
gor has a decree against the 'mortgagee, such a 
decree can be set-off against the mortgage-decree 
even before the mortgaged property is exhausted 
and a personal decree under O. 34 R. 6 is passed. 
AIR (Vol 20* 1933 Pat 210 (2): 14 PLT 189: 143 
Ind Cas 542 (DB). 

-O. 34, R. 6 — Transfer of Property Act (IV of 

1882), S. 68 (b) — Third party establishing his 
right to mortgaged property before sale — Appli¬ 
cation for personal decree. 

Order 34, R.- 6, applies only to case where there 
has been a sale and where the proceeds of the 
sale are found to be insuffi¬ 
cient to pay the amount due to the plain¬ 
tiff. Therefore, a mortgagee who has obtained a 
decree for sale is not entitled to apply under R. 
6 where, before the sale is held, a third party ob¬ 
tains a declaratory decree that the mortgaged pro¬ 
perty belongs to him and not to the mortgagor. 

In an application under O. 34, R. 6. the question 
whether the mortgagee had a remedy under S. 
68 (b). T. P. Act, cannot be gone into. AIR (Vol 
19) 1932 All 475: (1932) ALJ 311: 138 Ind Cas 372 
(DB). 

-O. 34, R. 6 — Sale, whether condition prece¬ 
dent. 

Where a decree for sale becomes inoperative on 
the mortgager being declared not to have been 
the owner of the mortgage property, O. 34. R. 6 
can have no application. AIR (Vol 19) 1932 All 
358: (1932) ALJ 317: 16 RD 373: 136 Ind Cas 

829 (DB). 

•-O. 34, R. 6 — It is well-settled in Indian Law 

that when a mortgagee brings a suit to enforce 
his mortgage, the Court will not allow him to 
enforce it by a personal judgment against the 
borrower until he has exhausted his remedies 
against the security. The usual practice is not 
to grant a personal decree until sale has been 
carried out and the deficiency ascertained. It is 
a form of relief which, in the ordinary way, will 
not be given to a mortgagee unless and until this: 
stage has been reached. The power of the Court 
to give that form of relief does not depend upon 
R. 6, O. 34, which is a provision giving discretion 
to the Court as to the time and manner at and in 
which the relief is to be given. 

An ordinary decree absolute for sale is. strictly 
speaking, a decree that may only be executed by 
sale. But when a declaration is made that a 
certain sum of money is due upon a security it is 
usual to talk of executing the decree by sale and 
then afterwards by getting a personal judgment 
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and enforcing that. (1932) 137 Ind. Cas 672 (1): 
35 MLW 559: 54 CLJ 400: 62 MLJ 170: 36 CWN 
109 (PC). 

-O. 34, R. 6 — R. 6 of O. 34 does not only ap¬ 
ply to a sale on a mortgage but can also be ap¬ 
plied to a sale on a charge. AIR (Vol 17) 1930 
Oudh 10: 123 Ind Cas 215: 6 OWN 969 (DB). 

-O. 34, It. 6 — Wrongful sale deprives the right. 

When a mortgagee demands payment of the 
mortgage money he should be in a position to 
give back the mortgaged property and allow the 
mortgagor to redeem and where there has been 
a wrongful sale it is not open to the mortgagee, 
who has put it out of his power to allow the mort¬ 
gagor to redeem to sue the mortgagor for recover¬ 
ing the balance of the mortgage-money. AIR (Vol 
13/ 1926 Mad 841: 94 Ind Cas 860: 23 MLW 476 
(DB). 

-O. 34, R. 6 — The proposition that no money- 

decree is possible which does not carry with it a 
right to arrest the judgment-debtor is not correct. 
AIR (Vol 9) 1922 Nag 98: 65 Ind Cas 53: 5 NLJ 49; 
18 NLR 145 (DB). 

——O. 34, R. 6 — Construction of decree — Mort¬ 
gage — Suit for sale — No direction for sale — 
Decree giving only a charge. 

In a suit brought to enforce a mortgage and for 
sale the decree merely declared the amount 
due to be a charge on the mortgaged properties. 

Held, that the decree must be construed to be 
a mortgage decree directing the sale of the mort¬ 
gaged properties and that O. 34, R. 6 was applica¬ 
ble thereto. AIR (Vol 3) 1916 Mad 786- 2 LW 
689: 30 Ind Cas 280 (DB). , 

-O. 34. R. 6 — Personal liability. 

A decree directing the decree-holder to recover 
the balance of decretal amount from other pro¬ 
perties of the judgment-debtor if not recoverable 
from the hvpctheca is not a money decree. (1909) 

11 Bom LR 356: 2 Ind Cas 511 (DB). 

-O. 34, Itr. 6, 15 (Ss. 90, 100 T. P. Act) — Suit 

to enorce vendor’s lien by sale — Determination 
in that suit of vendee’s personal liability — Appli¬ 
cation for decree under S. 90 — Res judicata. 

In a suit for enforcement of a vendor’s lien by 
sale of the property, the Court further decided 
that the defendants cannot either personally or 
by their other properties, be held liable for any 
part of the amount claimed. The property sold 
to them can alone be liable. Subsequently the 
plaintiffs applied for a personal decree under S. 
90. T. P. Act. 

Held, that it was within the competence of the 
Court to determine the personal liability or other¬ 
wise of the defendants and that the matter so de¬ 
termined was res judicata in respect of their sub¬ 
sequent application, and it was none the less res 
judicata, because the finding as to the personal 
liability of the defendants was not embodied in 
the decree. 7 A. COG referred to. An institution of 
a separate suit for a decree under S. 90 is im¬ 
proper. (1906) 1906 AWN 44’ 3 ALJ 171: 28 A. 
3G5 (371. 372) (DB). 

(Reversing (1905) 2 ALJ 379 on other grounds.) 

-O. 34. It. C, (S. 90 T. P. Act) — Charge-holder 

— Unpaid vendor — Personal decree — C. P. C., S. 

13, application of. 

Per Bonerii J. : The holder of a charge is. like 
a mortgagee suing for sale, entitled to ask for and 
obtain a decree under S. 90. T. P. Act, provided the 
balance due to him is legally recoverable from the 
defen d a n t person a 11 y. 

Pei Richards J. (dissentiento S. 100, T. P. 
Act, does not enable the owner of a charge as dis¬ 
tinguished from a mortgagee to obtain a personal 
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decree under S. 90 against the owner of the pro¬ 
perty charged, even where there is a balance re¬ 
coverable from the defendant otherwise than out 
of the property sold. S. 13, C. P. C. (S. 11 of 1908 
Code) does not apply to an application under S. 90. 
(1905) 1905 AWN 144 (146, 147) : 2 ALJ 379. 

(Reversed in L. P. A. in 28 A. 365 on other 
grounds.) 

-O. 34, R. 6 (S. 90 T. P. Act) — Abuse of process 

of Court — Fraud — Purchase benami for decree- 
holder — Estoppel. 

Where, upon an application for sale, the decree- 
holder obtains leave to purchase the property upon 
the under-taking to pay the full decretal amount 
for it, and the property is purchased benami for 
him, at a less sum, and the judgment-debtor does 
not object at the time. 

!Held, upon the decree-holder applying for a 
personal decree for the balance, that the judg¬ 
ment-debtor having the remedy to get the sale set 
aside in due course of law, cannot object to the 
decree-holder executing his decree for the balance, 
although the purchase by the decree-holder was 
abuse of the orocess of the Court. (1904) 1 ALJ 486 
(487, 488) (DB). 

O 31 R 7 

See also Civil P. C., O. 34, Rr. 2, 4 and 10. 
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1. Account. 

-O. 34. It. 7 — Redemption — Second mort¬ 
gagee trying to redeem prior one — Suit by prior 
mortgagee without impleading subsequent mort¬ 
gagee — Prior mortgagee purchasing property 
in execution of his decree — Subsequent mort¬ 
gagee suing for redemption — Prior mortgagee, 
if bound to account for rents and prolits from 
date of possession. 

Where (lie first mortgagee without impleading 
the second mortgagee, brought a suit on his mort¬ 
gage and purchased the property in execution of 
the decree obtained by him. and in the suit bv 
the second mortgagee for redemption of the first 
mortgage the former contended that the latter 
was liable to account for the rents and profits of 
the property but the latter denied this liability 
on the ground of his being in possession not as 
mortgagee but as auction purchaser: 

Held, that (lie first mortgagee was bound to ac¬ 
count. In spite of the sale in execution of first 
mortgagee’s decree, the second mortgagee held 
(lie equity of redemption. AIR (Vol 26T 1939 Cal 
15: ILR (1938) 2 Cal 643: 183 Ind Cas 612. 

-O. 34, R. 7 — In a mortgage suit governed by 

the Deccan Agri. Relief Act, accounts under S. 13 
of the Act can be taken only up to the date of 
the suit. Accounts subsequent to the date of 
the suit should be taken in terms of O. 34 R 7, 
Civil P. C. AIR (Vol 22) 1935 Bom 122: 37 Bom 
LR 76: 154 Ind Cas 770 (DB) 
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-O. 34, Rr. 7 and 11 — Section 13 of Deccan 

Agri. Relief Aot only provides for an adcount 
in the terms of that section to the date of the 
suit and not to the date of the decree. The ac¬ 
count between the date of the suit and that of 
the preliminary decree can be taken under ordi¬ 
nary law under O. 34, R. 7, Civil P. C., and the 
award of interest is governed by R. 11. AIR (Vol 
22) 1935 Bom 97: 36 Bom LR 1242: 154 Ind Cas 
780 (DB). 

-O. 34, R. 7 — Directions by the Court with 

regard to the mode in which account is to be taken 
will not, at least in redemption suits, amount to 
preliminary decree. AIR (Vol 21) 1934 Pat 97 (2): 
14 PLT 735: 149 Ind Cas 311. 

--O. 34, It. 7 — Deposit under — Nature of. 

A distinction must be drawn between a deposit 
of the mortgage money under S. 83 of the Trans¬ 
fer of Property Act without any decree of the 
Court, and a deposit of the amount declared due 
under O. 34, R. 7. In the case of a deposit under 
S. 83 there has been no adjudication by the Court 
of the amount of mortgage money due. The ac¬ 
count has still to be taken. If the mortgagee re¬ 
fuses to accept the money, whether properly or 
improperly, the mortgagor comes into Court under 
O. 34, R. 7, asking to have an account taken and 
the amount due declared. When he does this, he 
may reasonably, be expected to include in his 
claim anything which will be due to him up to 
the date fixed for redemption. His account still 
falls within the account contemplated in O. 34, 
R. 7 and not under the final decree. 2 OWN 826: 
91 Ind Cas 258: AIR (Vol 13) 1926 Oudh 113. 
-O. 34, R. 7 — Decree for accounts — Prelimi¬ 
nary decree for redemption — Procedure. 

To pass first a decree for taking accounts and 
then a preliminary decree for redemption in a 
suit for redemption is irregularity. The Court can 
pass an interlocutory order for accounts but not 
a decree for accounts. In the present case where 
two decrees were passed like this and the High 
Court decided that they should be treated as if 
they constituted one decree only viz., as a preli¬ 
minary decree for redemption, a later Bench cf 
the High Court regarded the appeals from the two 
decrees as an appeal from a preliminary decree 
for redemption. 92 Ind Cas 63: 47 All 803: 23 ALJ 
691: AIR (Vol 12) 1925 All 707 (DB). 

-O. 34, Rr. 7 and 8 — Accounts — Final decree. 

If a Court in a preliminary decree instead of 
directing an account to be taken inserts the 
amount to be paid by the mortgagor, it is not final 
a.nd may vary from time to time. Proper addi¬ 
tional charges paid by the mortgagee after the 
preliminary decree can be added to the amount. 
The mortgagee cannot leave the property in jeo¬ 
pardy till the final decision is passed. AIR (Vol 5) 
1918 Cal 1039 : 44 Cal 448: 22 CWN 374: 35 Ind 
Cas 95 (DB). 

2. Applicability and scope. 

r—-O. 34, Rr. 7 (2) and 9 — Applicability — Mort¬ 
gage-money not deposited within time allowed by 
an order allowing redemption of a mortgage made 
under S. 16 of the U. P. Agriculturists’ Relief Act. 

The provisions of O. 34, Rr. 7 (2) and 9, C. P. 
Code, do not apply to a case in which an order 
allowing redemption of a mortgage has been made 
under S. 16 of the U. P. Agriculturists’ Relief Act 
and the mortgage money has not been deposited 
within the time fixed bv the Court. 1950 AWR 
565: 1950 ALJ 424: AIR (Vol 37) 1950 All 675 (FB). 

-O. 34, R. 7 — Redemption — Suit for — Pro¬ 
perty misdescribed — Suit should not be dismissed. 

For a mere misdescription of the property in 
the plaint in a suit for redemption of specific 
property, the Court should not visit the plaintiff 


with the extreme penalty of dismissal. AIR (Vol 
25) 1938 Mad 562: (1938) MWN 78: 47 MLW 

686: 182 Ind Cas 916 (DB). 

-O. 34, R. 7 — What constitutes. 

Where in an alleged redemption suit the plain¬ 
tiff did not admit the validity of the redemption 
effected by some of mortgagors and he described 
in his plaint the proceedings taken by those mort¬ 
gagors as collusive, and asked for a decree for 
redemption of the entire property, 

Held, that this suit cannot be'treated as a suit 
for remvery cf his share of the property mort¬ 
gage! as one brought against his co-mortgagors 
who had already redeemed the property, but that 
his suit was purely a suit for redemption of the 
entire mortgaged prone: ty. 94 Ind Cas 784: 2 Luck 
221: 3 OWN 467: 13 OLJ 622: AIR (Vol 13) 1926 
Oudh 346 (DB). 

-O. 34, R. 7 — The rule has no application 

where one mortgagor redeems the whole property 
and a co-mortgagor brings a suit against the re¬ 
deeming mortgagor, for his share in the property, 
on payment of proportionate amount. 69 Ind Cas 
653: AIR (Vol 1C) 1923 Lah 129 (DB). 

3. Burden of proof. 

-Q. 34, R. 7 — Redemption, suit for — Plaintiff 

not proving specific mortgage set up by him — 
Suit is liable to be dismissed. 

Per Bajpai and Dar, JJ. — In a suit to redeem a 
mortgage, the burden lies on the plaintiffs to estab¬ 
lish the specific mortgage which they set up and 
if they fail to discharge this burden, their suit is 
liable to be dismissed. AIR (Vol 30) 1943 All 
293 : 1943 AWR (HC) 291: (1943) ALJ 548: ILR 
(1944) All 70: 212 Ind Cas 238 (FB). 

-O. 34, R. 7 — Redemption suit — Proof of the 

specinc mortgage alleged. 

A plaintiff seeking to redeem must prove the 
specific mortgage set up in his plaint clearly and 
indefeasibly, but the question of proof necessary 
for the plaintiff to succeed must in 'each case de¬ 
pend upon and may be affected by the pleadings 
and the defence raised by the defendant. (1903) 

5 Bom LR 333 (333) (DB). 

-O. 34, R. 7 — Mortgage of another date found 

— No decree. 

Where a plaintiff fails to prove the specific mort¬ 
gage set up by him, no decree could be passed in 
his favour on the basis of any other mortgage 
which the Court might find to have been proved 
in the suit. (1903) 13 MLJ 274 (275) (DB). 

-O. 34, R. 7 — Redemption suit — Plaints — 

Variation of date of mortgage in the pleadings. 

Where the plaintiff, in his plaint in redemp¬ 
tion suit, states approximately the date of a mort¬ 
gage, it is open to him on the pleadings to show 
that the lands were mortgaged, if not in the year 
stated in the plaint, at any race, at some time ab¬ 
out that period. (1902) 27 B 271: 5 Bom LR 85 
(87) (DB). 

4. Costs. 

-O. 34, R. 7 — Charge on the property unless 

otherwise mentioned in decree. 

It is certainly competent to the Court in the 
exercise of its discretion to award the costs per¬ 
sonally against the mortgagor, but where the terms 
of the decree are ambiguous, it ought to be constru¬ 
ed that they are a charge on the property and 
the mortgagor seeking redemption must deposit 
that amount also. AIR (Vol 13) 1926 All 424: 48 
All 425: 24 ALJ 424: 94 Ind Cas 872 (DB). 

-O 34, R. 7 — Appeal — Decree as to — Con¬ 
struction — Rules governing. 

In a redemption suit, the trial Court declared 
the plaintiff entitled to possession of the property 
on payment of Rs. 1816-10-6. The decree of the 
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appellate Court said that it was increasing the 
amount of money payable to the mortgagees by a 
sum of Rs. 175. Then it said that a total sum of 
Rs. 1,991-10-6 was payable by the plaintiff to the 
defendants on or before the 2nd of March 1921. 
After having said so much the Court went on to 
say that certain costs were payable by the plaintiff 
to the defendant. After making these statements 
the decree went on to say “If the plaintiff paid 
the sum aforesaid within 2nd March” 1921 etc. etc. 


Held, (Per Mukerji, J.) that it was open to the 
appellate Court either to pass a personal decree 
against the successful party to make the costs pay¬ 
able out of the mortgage property. In every case 
it was a matter of interpretation what was intend¬ 
ed by the appellate Court. In the present case 
it was not the intention of the Court to make the 
costs as stated in the decree, a charge on the pro¬ 
perty. 

Held, (Per Daniels, J.) — Even if it be possible 
to read the words “the aforesaid sum” as referring 
only to the sum of Rs. 1,991 that construction of 
the decree should be adopted which was in accord¬ 
ance with the law as laid down under O. 34, R. 7 
and with the universal practice of the Courts in 
such cases which directs that the costs of the suit 
should form part of the sum payable in order to 
effect redemption. The costs in this case should 
therefore be held to have been intended to be 
made a charge on the property and the mortgagor 
was not entitled to recover possession without de¬ 
positing the full amount of costs over and above 
the Rs. 1.991. AIR (Vol 12 ) 1925 All 492: 6 LRA 
Civ 225: 87 Inci Cas 585 (DB). 

-O. 34, R. 7 — Redemption suit — When mort¬ 
gagee to lose costs. 

In a redemption suit the usual course is to give 
the mortgagee his costs unless he has been guilty 
of such conduct as would disentitle him to costs. 
Where the mortgagee succeeded in establishing his 
claim to Rs. 1.400 more than was conceded by the 
mortgagor-plaintiff to be due. 

Held, that the mortgagee was entitled to his 
costs, even though the original amount he claimed 
was untenable. (1904 1904 AWN 273 (274): 27 AH. 
313; 1 All LJ 715. 


——O. 34, R. 7 — Redemption suit alleging mort¬ 
gagee discharged — Sum found due to the mort¬ 
gagee. 

Where in a suit for redemption, a mortgagor al¬ 
leges entire discharge of the mortgage and it was 
found otherwise. 


The Privy Council ordered that the costs of the 
suit were to be borne by the plaintiff-mortgagor. 
(1903* 30 IA GG: 25 A 287 (295) : 7 CWN 514 (PC). 

-O. 31, It. 7 — Of mortgagee in redemption suit 

though the question is only as to which of two 
rival claimants can redeem. 


The costs of mortgagee in a redemption suit 
should be paid though the question is only as to 
which of two rival claimants can redeem, lor lie 
has a right to watch the litigation in the redemp¬ 
tion suit. (1900) 24 M 377 (38G) : 28 IA 46: 5 CWN 
217 (PC). 


5. Form of decree. 


-O. 34, R. 7 — Only mortgagee and not mortga¬ 
gor can apply for decree for sale. 

Under O. 34. R. 7. Civil P. C.. it is only the mort¬ 
gagee and not the mortgagor who is entitled to ap¬ 
ply for a decree for sale. AIR (Vol 29) 1942 Pesli 
9G: 204 Ind Cas 242. 

•-O. 34, Rr. 7 and 8 (in force in 1919) — Right to 

redeem is extinguished by final decree only and not 
by preliminary decree. 


The actual extinction of the right to redeem is 
to be effected only by the final decree, the prelimi¬ 
nary decree merely stating the consequences in 
case a certain payment as fixed by the Court is not 
made within the time allowed. Hence, unless a de- 
ciee has been passed under Sub-R. (2) of R. 8, the 
mortgage debt is not discharged nor is the right of 
redemption actually lost or extinguished. AIR (Vol 
28) 1941 Mad 217: (1940) MWN 404: 51 MLW 666 

(DB). 

-O. 34, R. 7 (2) — Suit for recovery of possession 

after declaration of invalidity of mortgage — De¬ 
cree for possession on condition of payment — 
Power to extend time— Decree, whether one for 
redemption. 

Where, in a suit by the reversioners for recovery 
of possession of certain properties free from all in¬ 
cumbrances created by the widow, the Court found 
that a portion of a mortgage debt was binding on 
the plaintiffs, and passed a decree for recovery of 
possession on the plaintiffs paying a certain amount 
and granting six months’ time to the plaintiffs to 
pay the money that was found payable to the mort¬ 
gagees: 

Held, that the decree was in substance a decree 
for redemption, though the suit as framed was not 
one for redemption, and the Court had power under 
Order 34, Rule 7 (2), Civil P. C., to extend the time 
for payment of the money under the decree. 

It would be too strict an interpretation of R. 7, 
of O. 34, Civil P. C., to hold that the power to ex¬ 
tend the time vested in the Court cannot be exer¬ 
cised even if the decree is virtually one for redemp¬ 
tion of a mortgage, unless the suit also is strictly 
in the form of a redemption suit. AIR (Vol 20) 
1933 Mad 762: 38 MLW 575: 65 MLJ 592: (1933) 
MWN 1124: 57 Mad 398: 145 Ind Cas 927 (DB). 

-O, 34, R. 7 — Execution against person. 

A decree passed in the terms of an award, result¬ 
ing on a reference of the difference between the 
parties, without the intervention of the Court, can 
be executed personally against the mortgagor, where 
the award and therefore the decree, only provides 
specifically for satisfaction of the mortgage amount 
not of the mortgage property. AIR (Vol 17) 1930 
Bom 208 : 32 Bom LR 439 (DB). 

- O. 34, R. 7 —r Decree in favour of both — If 

warranted by circumstances is good. 

The equity of redemption was sold to A by a 
mother acting as guardian of her son B. A then 
sued for redemption, and the Court found that B 
was major at the time when the sale-deed was pass¬ 
ed. B then instituted another suit to set aside the 
sale effected by his mother acting as his guardian, 
and his suit ended in a compromise decree under 
which both A and B became partially entitled to 
the equity of redemption. A’s suit was then decreed 
in favour of both A and B. 

Held that as under the circumstances it could 
not be said that A had no right to sue when he 
brought his suit and further as the Court is bound 
to take notice of events that happen since the ins¬ 
titution of the suit and to mould its decree accord¬ 
ing to circumstances as they stand at the time of 
passing the decree, the decree passed in favour of 
both A and B was unobjectionable. AIR (Vol 16) 
1929 Bom 337: 31 Bom LR 476 (DB). 

-O. 34, K. 7 — Decree for surplus —- Court fees. 

Where interest is decreed during the pendency of 
a suit, no Court-fee is charged, and as the surplus 
is the result of accounting directed by the Court 
under Rule 7, O. 34, it cannot be separately charged 
for the purposes of Court-fees. AIR (Vol 16) 1929 
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Nag 1: 24 NLR 197: 11 NLJ 232: 113 Ind Cas 34 
(DB). 

-O. 34, R. 7 — Decree for possession — It is not 

under R. 7 — Final decree unnecessary. 

In a suit for redemption a decree for possession 
of the land in suit on payment of a certain sum 
within six months from the date of the decree was 
passed. Plaintiff paid the decretal sum into Court 
more than six months after the date of the decree 
and applied for possession of the land. 

Held, that the decree not having been drawn up 
in the form of a preliminary decree as provided by 
Rule 7 of Order 34 the rule did not apply and that 
the decree was capable of execution. AIR (Vol 11) 
1924 Lah 635: 76 Ind Cas 144. 

-O. 34, R. 7 — Contents. 

There is a certain amount of inconsistency bet¬ 
ween Rr. 7 and 8 of Order 34, C. P. Code. A preli¬ 
minary decree in redemption suit ought not to 
direct more than this, that if the plaintiff makes a 
default, then the mortgagee should have a right to 
ask for final decree either for foreclosure or sale as 
is provided for by Rule 8 of the C. P. Code. AIR 
(Vol 9) 1922 Bom 127: 64 Ind Cas 1004: 46 Bom 348: 
23 Bom LR 1176 (DB). 

-O. 34, Rr. 7 and 8 — Form of decree — Redemp¬ 
tion suit — Sub-mortgagee party. 

In a suit for redemption against the mortgagee 
and sub-mortgagees the decree ought to provide (1) 
that plaintiff shall pay the amount due into Court; 
(2) that the sum shall be applied to discharge the 
sub-mortgagee; and (3) that the balance, if any, be 
handed over to the mortgagee. AIR (Vol 4) 1917 
Oudh 141; 4 OLJ 475: 42 Ind Cas 66. 

-O. 34, Rr. 7 and 8 — Final decrcee — Duty to 

pass. 

Every preliminary decree in a mortgage suit must 
be followed by a final decree and when a prelimi¬ 
nary decree is followed by redemption, a final de¬ 
cree for redemption should always be drawn up. 
AIR (Vol 2) 1915 Nag 8: 10 NLR 150: 26 Ind Cas 701. 

-O. 34, R. 7 — In a mortgage suit a decree was 

passed for redemption conditionally upon payment 
of the amount due within six months and declaring 
that in default of such payment the property was 
to be sold. 

Held that the Court did not pass a preliminary 
decree and consequently Rule 7 was not applicable. 
146 PWR 1913: 235 PLR 1913: 19 Ind Cas 856. 

- O. 34, R. 7 (S. 92, T. P. Act) — Redemption, de¬ 
cree for — Time — Mortgage by conditional sale 
— lime for redemption, if of the essence of such 
decree —? No time fixed — Limitation for exeeution. 

It is of the essence of a decree for redemption in 
the case of a mortgage by conditional sale that a 
time should be fixed and that an order should be 
passed for foreclosure in case of default. Where no 
such time is fixed, it is an ordinary decree to the 
execution of which the period of limitation specifi¬ 
ed in Art. 179, S. 11, of the Limitation Act would 
apply. (1909) 10 CLJ 115 (117, 118): 1 Ind Cas 71 
(DB). 

- O. 34, R. 7 (S. 92, T. P. Act) — Redemption de¬ 
cree — Prior mortgagze’s execution and purchase 
without making puisne mortgagee party — Redemp¬ 
tion by puisne mortgagee — Amount due. 

The first mortgagee obtained a decree for sale and 
purchased the property in execution for less than 
the mortgage amount. The puisne mortgagee, who 
was no party to the suit, sued to redeem. 

Held, that the amount to be paid was not the 
sum for which the property was sold, but the 


amount due on the mortgage up to the date on 
which he obtained possession after purchase. 
(1902) 1902 AWN 7 : 24 A 185 (187) (DB). 

-O. 34, R. 7 (S. 92 T. P. Act) — Redemption 

decree — Delivery of title deeds on payment of 
money — Title deeds lost — Right to demand secu¬ 
rity from the judgment-debtor. 

In execution decree for redemption, the 
mortgagee-judgment-debtor, who had been directed 
to deliver the title-deeds to the mortgagor-decree- 
holder on receipt of the decree amount, but who 
having lost them was unable to return the same, 
cannot, in the absence of any express provision in 
the decree to the effect, be compelled to give secu¬ 
rity for the value of the property.— (1901) 12 M. L. 
J. 63 (64) (DB). 

6. Interest 

-O. 34, R. 7-A mortgagee is entitled to treat 

interest due under the mortgage as a charge upon 
the mortgaged property in the absence of any con¬ 
tract to the contrary. (1932) 135 Ind Cas 497 : 32 
PLR 735. 

-O. 34, R. 7 — Rule is mandatory. 

Mortgagors on redemption of the mortgaged pro¬ 
perty should be directed to pay the mortgagees in¬ 
terest up to the date fixed for redemption by the 
Court. R. 7, O 34 is mandatory on this point. 107 
Ind Cas 393 : A. I. R. (Vol 15) i928 Lah 96. (DB). 

-O. 34, R. 7 — Failure to redeem — Damages — 

Interest at contract rate up to redemption. 

Where the parties did not contemplate redemp¬ 
tion of the mortgage, if it remained unredeemed on 
the expiry of four years from the date as agreed. 

Held, the mortgagee in possession thereafter is 
entitled to damages and the fair measure of dam¬ 
ages is prima facie the rate of interest determined 
by the parties in their original contract. Before 
the mortgage can be redeemed the mortgagor must 
pay him interest in accordance with the terms of 
the contract up to the date of redemption. 76 Ind 
Cas 916 : 6 L. L. J. 457 : A. I. R. (Vol 10) 1923 Lah. 
404 (DB). 

-O. 34, R. 7 — Tender, how far necessary to stop 

interest on mortgage money. 

Where a mortgagor is willing to redeem, but the 
mortgagee’s executors are not legally entitled to 
give discharge, not having taken diligent steps to 
prove the will, no tender of the money is required 
to stop interest on the mortgage money in favour 
of the mortgagor. (1902) 4 Bom. L. R. 453 • 26 B. 
643. (648). 

7. Mesne profits. 

-O. 34, Rr. 7, 10 — General account regarding 

amount payable to mortgagee is complete and final 
— Subsequent claim for mesne profits up to date of 
redemption decree is barred — But claim for mesne 
profits from date of such decree to date of recovery 
of possession is maintainable. 

In a redemption suit, the account to be taken is 
of the amount due on the date fixed for redemp¬ 
tion and not merely up to the date of the suit. 
Order 34. Rr. 7 and 10 enact so in express terms. 
They provide that an account shall be taken first 
of the amount due to the mortgagee up to the 
preliminary decree, and secondly, of the charges 
and expenses properly incurred by him from the 
date of that decree to the date fixed for redemption. 
The language of O. 34, R. 10, is significant, for what 
it contemplates is the final adjustment of the 
amount payable to the mortgagee, that is to say, 
a general account has to be taken, w’hich is to be 
complete and final. 
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Consequently, a subsequent claim for mesne pro¬ 
fits up to the date of redemption decree is barred 
by res judicata. 

Then as regards the profits due for the second 
period, the position is different. After payment 
to the mortgagee of the money payable to him 
under the decree, he is bound to surrender the pro¬ 
perty and if he fails to do so, his possession is 
wrongful. A suit for subsequent mesne profits is 
maintainable, for, in respect of such suit, no ques¬ 
tion of res judicata can arise. AIR (Vol 25; 1938 
Mad 405 : (1933) M W N 356 : 182 Ind Cas 287 (DB). 

-O. 34, Rr. 7, 8, 10, O. 2, R. 2 (before amendment 

of 1929) — Suit for redemption — Plaintiff getting 
preliminary decree — Deposit of decretal amount— 
Final decree —r Possession not given to plaintiff by 
defendant — Suit for mesne profits, if barred. 

Under O. 34, R. 7, Civil P. C. (Act V of 1908;, 
(before its amendment in 1929), in a suit for re¬ 
demption, if the plaintiff succeeds, the Court pass¬ 
es a decree ordering that an account be taken of 
what will be due to the defendant for principal 
and interest on the mortgage and for his cost of 
the suit, if any, awarded to him on the day specified 
in the decree which ordinarily is six months from 
the date of the preliminary decree. This amount 
is fixed and the plaintiff is directed to pay the 
same. If the plaintiff pays this amount on or 
before the date fixed, then the plaintiff applies 
under O. 34, R. 3, for the preparation of a final 
decree. The Court, when preparing the final 
decree, has got to readjust the amount finally 
under O. 34, R. 10, and if any legitimate sums are 
due to either party, the Court makes proper orders 
and directs the defendants to re-transfer the 
mortgaged property to the plaintiff, and if neces¬ 
sary. orders the defendant to put the plaintiff in 
possession thereof. 

There is no provision for taking into considera¬ 
tion any mesne profits that might become due to 
the plaint iff by the failure of the defendant- 
mortgagee to deliver possession. If, therefore, the 
defendant remains in possession of the property 
e\ en after a decree of the Court directing him to 
deliver possession of the property to the p’aintiff, 
then the defendant is a trespasser and a fresh cause 
of action accrues to the plaintiff and a suit for 
mesne profits will not be barred by O. 2, R. 2. Civil 
PC. (A I R (Vol 14) 1927 All 716 ; 49 All 597 : 109 
Ind Cas 73C Overruled.) AIR (Vol 22 1935 All 96 

: 0 933) A L J 115 : 4 A W R (H C) 1261 • 152 Ind 
Cas 921 (DB). 

--0.^34. R. 7 — Decree partly final and partly 

preliminary — A w; ation is competent t.> a cer¬ 
tain nn-iio profits. 

Ordinarily in a redemption suit there should be 
a preliminary decree, followed bv a final decree 
But where a decree is partly final and partly preli- 
minaiy. that is final in so far as it was a decree for 
possession and preliminary in so far it left the 
question of mesne profits undecided, an application 
under O. 34 for ascertainment of mesne profits is 
irrnnvmable. AIR (Vol 13) 1920 Mad 305: 92 Ind 

L/ a S • j ^ 4. 

7°‘ 7*’ " — Mesne profits between date fixed 

and actual delivery of possession — Separate <r U it 
to recover does He. 

A mortgagor suing for redemption must bring in¬ 
to account all moneys due to either partv in connec¬ 
tion with the mortgage up to the day fixed under 
R. 7. But he is neither obliged, nor is he entitled 
o have any items of later date. e.g.. mesne profits 
of the period between this date and the actual deli¬ 
very of possession brought into account, for which 


therefore a separate suit is maintainable. Mesne 
profits accruing after the date of payment made 
according to a decree passed under O. 34, R. 7 can 
be the subject of a separate suit. AIR (Vol 13) 
1926 Oudh 113 : 2 O W N 826 : 91 Ind Cas 258. 

-O. 34, R. 7 (Ss. 92, 93 T P Act) — Mortgage — 

Redemption — Subsequent suit for profits received 
by mortgagee, barred. 

In a suit for redemption there ought to be a com¬ 
plete ahd final settlement of all accounts between 
the mortgagee and the mortgagor, right up to the 
time o t actual redemption or sale, as the case may 
be. A mortgagor, therefore, who has obtained a 
decree for redemption and paid in what was found 
by the decree to be due from him cannot subse¬ 
quently sue for profits realized by the mortgagee 
in possession which might and ought to have been 
taken into account at the time of passing the 
decree. (1907) 1907 A. W. N. 281 : 30 A. 36 (37) : 
4 All L J 763. 

8. Mixed mortgage 
-O. 34, R. 7 — Relief. 

Where a mortgage is not purely usufructuary but 
of mixed or anomalous character referred to in S. 
98, T. P. Act the provisions of Rr. 7 and 8, O. 34 C. 
P. Code are no bar to the passing of a decree debar¬ 
ring the mortgagor from redeeming the land. AIR 
(Vol 15) 1928 Lah 355 : 10 L Lj 198 : 110 Ind Cas 
81 (DB). 


9. Mortgage of undivided share. 

—O. 34, R. 7 — Redemption — Mortgage of un¬ 
divided share — Suit for redemption without parti¬ 
tion, if maintainable. 

A tenant-in-common can mortgage his undivided 
interest in a property. Where an undivided half is 
mortgaged by a person who owns that undivided 
half, it is not open to the mortgagee to resist re¬ 
demption and he is bound to deliver, on tender of 
the mortgage amount the title-deeds relating to the 
mortgaged property and such possession as he 
took from the mortgagor in respect of the undivid¬ 
ed half though the mortgagee is himself the mort¬ 
gagee of the other undivided half. It cannot, 
therefore, be maintained that a suit for redemption 
of such mortgage cannot lie without partition. 
AIR (Vol 25) 1938 Mad 562 : (1938) M W N 78 : 
47 M L W 686 : 182 Ind Cas 916 (DB). 
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--O. 34, R. 7 — Redemption — Suit for _ Suit 

against one of mortgagees not maintainable — 
Mortgagor, if can claim decree for redemption of 
remaining property by re-payment of whole of 
iru rtgage money to remaining mortgagees. 

Where the mortgagor instituted a suit for re¬ 
demption against all the mortgagees but the suit 
was not maintainable against one of them: 

Hekl. that the mortgagor could not claim a decree 
for redemption of the remaining property by pay- 
ment of the whole of the mortgage money to the 
remaining mortgagees. AIR (Vol 26) *1939 All 

600 ; (1939) A L J 590 : 1939 A W R (H C) 559 : 184 
Ind Cas 862 (DB). 


O .>1, U. 7 — Mortgage executed bv minor — 

a * ,llpk m^nge — Decree directing 
p ain (iff to pay up mortgage amount and declar¬ 
ing mortgage void and directing it to ho cancelled 
and delivered - Whether redemption decree - 

l)a> nfem CCS nffht t(> app,y for 5:310 on default of 

!!\ a t0 have a mortgage declared in- 

1 kll l g for lts cancellation on the ground 

that the executant was a minor on the date when 
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he executed the mortgage, a decree was passed up¬ 
holding the plea of minority but directing that the 
plaintiffs should pay to the mortgagees the mort¬ 
gage amount with interest before a certain date as 
the money had been obtained by fraud and used 
for the benefit of the minor and that on such pay¬ 
ment the mortgagee Bank should deliver to the 
plaintiffs the mortgage deed duly cancelled with 
the title deeds and payment was not made on the 
prescribed date. 

Held; that the decree was in the nature of a re¬ 
demption decree and the mortgagee was entitled 
to claim the benefit of O. 34, R. 7. Civil P. C., and 
to ask for an order for the sale of the properties 
comprised in the mortgage. AIR (Vol 22) 1935 
Mad 478 ; 41 M L W 458 ; 68 M L J 546 : (1935) M 
W N 486 : 156 Ind Cas 594 (DB). 

11. Nature of proceedings. 

-O. 34. R. 7 — Amount should be ascertained 

Under O. 34 R. 7, the court can either order that 
an account shall be taken of what will be due to the 
defendant for the principal and interest due on 
the mortgage and for his costs of the suit, or to de¬ 
clare the amount due at the date of such order; 
but in either case the Court should proceed to as¬ 
certain the amount which would be found due on 
the date which is to be fixed for payment and 
specify the consequences of the payment or non¬ 
payment thereof. If it merely directs that an 
account should be taken of what would be due to 
the mortgagee for principal and interest due on the 
mortgage, its order would be nothing more than an 
interlocutory order to be followed by the making up 
of such an account, till which the preparation of 
the preliminary decree should be postponed. The 
preliminary decree and the subsequent formal 
order would both be set aside in such case. AIR 
(Vol 11) 1924 Oudh 140 : 10 O. L. J. 374 : 77 Ind 
Cas 346. 

-O. 34, Rr. 7 and 8 — Nature of proceedings — 

After preliminary decree. 

Proceedings after preliminary decree for redemp¬ 
tion till the final decree is passed are proceedings 
in suit. AIR (Vol 2) 1915 All 88: 37 All 226: 13 A 
L J 307 : 27 Ind Cas 771 (DB). 

12. Payment. 

-O. 34, R. 7 — Can be given effect if there is 

satisfaction under O. 23, R. 3. 

Under the terms of O. 34, R. 7, cl, (c) the mort¬ 
gagor decree-holder is bound to pay the amount 
into Court. If the payment is in fact made out of 
Court to the defendant, who accepts it in satis¬ 
faction of his decretal money, the Court can give 
effect to such agreement or satisfaction under the 
terms of O. 23, R. 3, but where the defendant has 
not appropriated the amount towards the payment 
of the redemption money, but in satisfaction of 
other debts, there cannot be said to be an agree¬ 
ment or satisfaction and the Court is not bound to 
take evidence for the purpose of deciding whether 
or not there had, in fact, been an adjustment. 
AIR (Vol 14) 1927 Oudh 275 : 1 L C 63 : 102 Ind 
Cas 428. 

13. Power of the Court. 

-O. 34, R. 7 — Preliminary decree — Not neces¬ 
sary in every case. 

It is not absolutely necessary that in every mort¬ 
gage suit there should be a preliminary decree be¬ 
fore a final decree is passed. If the terms of the 
compromise arrived at in a mortgage suit are that 
a decree should be forthwith passed, a decree which 
is capable of execution, it is perfectly competent to 
a Court to give effect to the compromise and pass 


such a decree. AIR (Vol 13) 1926 Mad 644: 97 Ind 
Cas 613; 1926 MWN 285. 

-O. 34, R. 7 — Appeal — Date of payment need 

not be changed. 

An appellate Court modifying a redemption de¬ 
cree need not, in every case, necessarily change clue 
date of payment of redmeption money. AIR (Vol 
13; 1926 Nag 207: 89 Ind Cas 937. 

-O. 34, R. 7 — Appeal from preliminary decree 

— Decree is only amended preliminary decree. 

A preliminary decree for redemption was passed 
by the appellate Court which directed that the de¬ 
cree of the trial Court should be amended in two 
particulars. (R the amount was to be altered 
from Rs. 1,272-8-0 to Rs. 949; and (2) the date of 
payment from 17th February 1909 to Jeth 1316 F. 

Held, the Court of appeal only modified two terms 
of the preliminary decree and did not pass a decree 
which was something different from a preliminary 
decree for redemption. AIR (Vol 12) 1925 Oudli 
649; 90 Ind Cas 418: 28 OC 261. 

14. Rent. 

-O. 34, R. 7 — Can be recovered in redemption 

suit. 

Although a mortgagor can in the mortgagee suit 
ask for an account to be taken, and at that time 
debit the mortgagee with the rent paid to the za- 
mindar by him, but agreed to be paid by the mort¬ 
gagee, it is also open to the mortgagor to say that 
he would prefer to realize this sum by a separate 
suit based on S. 69, Contract Act. rather than by 
complicating the mortgage account. AIR (Vol 14) 
1927 All 713: 103 Ind Cas 289: 25 ALJ 791. 

I4A. Retransfer of property to mortgagor. 

O. 34, R. 7 (T. P. A., S. 92 old) — “Free of all 
incumbrances created by the defendant’’ — Lease 
by mortgagee, effect of, on redemption. 

When a mortgage is redeemed, mortgagee is 
bound to retransfer the property free from the 
mortgage and all other incumbrances created by 
him. Where, therefore, he has transferred a por¬ 
tion of the mortgaged land under lease the lease 
comes to an end when the mortgage is redeemed. 
The relation of the landlord and tenant does not 
exist between the mortgagor and the mortgagee’s 
lessee and a suit to eject the mortgagee’s lessee lie-~ 
m a Civil Court. (1906) 1906 AWN 241: 3 ALJ 517 

15. Successive suits. 

O. 34, R. 7 — Redemption, suit for — Decree 
fixing amount to be paid within stated date —- 
Amount not paid —r Suit by mortgagor’s successor 
for redemption — Whether barred by res judicata 

Where the mortgagors brought for redemption of 
properties covered by usufructuary mortgages and 
the suits were decreed fixing the sum to be paid 
by them within a stated date, but no payment was 
made accordingly and the successor of the mort¬ 
gagors subsequently filed a suit claiming a declara¬ 
tion of his right to redemption: 

Held, the suit was not barred by res judicata as 
no final decree had been passed in the previous 
suit and the right of redemption was not extin¬ 
guished. The mortgagors had a subsisting right 
to redeem after having the state of account as bet¬ 
ween them and the mortgagees worked out bv Urn 
Court, AIR (Vol 23) 1936 Pat 420 : 2 BR 656 : 17 
PLT 564 : 15 Pat 607 : 163 Ind Cas 903 (DB). 

-O. 34, R. 7 — Mortgage — Redemption — Fur¬ 
ther charge — Suit for redemption of first mortgage 
without paying amount due under further charge. 

The father of defendant No. 1 executed a mort¬ 
gage to A. B and C in 1885 for a sum of Rs. 452. 
In 1886, he executed another document in favour 
of A and B creating a further charge for a sum 
of Rs. 95 with a certain rate of interest. The 
plaintiff, a subsequent mortgagee of the equity of 
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redemption, sued for redemption of the mortgage 
of 1835: 

Held, that the second deed was a mashrut-ul- 
rehn and the plaintiff could not redeem the first 
mortgage alone without paying the amount due 
under the second document. (1931) 132 Ind Cas 
376 (Lah). 

-O. 34, R. 7 — Construction of. 

In the previous suit a decree was passed direct¬ 
ing the mortgagee to take the mortgage money 
which had been deposited in Court by the mort¬ 
gagor and to deliver the property to the mortgagor. 
The mortgagor applied for delivery of the pro¬ 
perty. Afterwards he gifted the property to the 
plaintiff. The application for the delivery of the 
property was subsequently dismissed. The plain¬ 
tiff brought another suit to redeem the property. 

Held, that the decree in the previous suit was 
not one under C. P. Code, O. 34, R. 7, but was 
a combined decree under O. 34, R. 8 and, as under 
it the mortgagee was permitted to withdraw the 
money that had been already deposited in Court, 
it had the effect of extinguishing the mortgage 
and a second suit for redemption was barred. AIR 
(Vol 12) 1925 All 484: 6 LRA Civ 241: 85 Ind Cas 480. 

-O. 34, R. 7 — Redemption, second suit for. 

Where it was provided in the previous decree 
that on plaintiff’s failure to pay the money and 
the Court-fees within the prescribed period the 
decree could not be executed, but the decree was 
not drawn up in the manner prescribed by O. 34, 
R. 7 of the C. P. Code, and did not contain any 
clause that, if payment was not made on or be¬ 
fore the date fixed by the Court, the plaintiff 
should be debarred from all right to redeem 
or that the mortgaged property should be sold, and 
where no final decree was passed under R. 8. 

Held, another suit for redemption was not barred 
by O 34. R. 7. AIR (Vol 12) 1925 Lah 31 : 5 Lah 
371 : 84 Jnd Cas G7 (DB). 

-O. 34, R. 7 — Failure to act up to decree — 

Efleet of. 

In as much as the payment by the mortgagor 
is not barred either ov the relapse of the period 
prescribed in the redemption decree or by Art. 
181 of the Limitation Act he can save the mort¬ 
gage property from sale at any time before the 
sale is confirmed. Where after a decree for re¬ 
demption is passed under O 34. R. 7. the mort¬ 
gagor neither pays the amount of the mortgage 
within the time fixed by the decree nor the mort¬ 
gagee applies fo’- sale on the expiry of such period 
and then the mortgagee is dispossessed forcibly 
the parties are entitled to be restored to the same 
position in which they were on passing of the 
redemption decree in the suit brought by mort¬ 
gagee for possession. It is open to them to work 
out the decree in terms of its directions if that 
is not legally barred. After the expiry of the 
period fixed by decree without payment of the de- 
cietal amount, the mortgagee has a right to ap¬ 
ply under R. 8(4) of Order 34 for a decree for 
sale of the mortgage property but that does not 
take away mortgagor’s right of redemption which 
he has got even after sale under R. 89. O. 21. AIR 
(Vol 12) 1925 Oudlj 255: 28 OC 46; 80 Ind Cas TOG. 

-O. 34. Rr. 7. 8 ( T. F. A.. Ss. 92, 93) — Usufruc¬ 
tuary mortgage — Redemption — Form of decree 
in a suit for redemption* 

An order declaring that the plaintiff’s right to 
redeem shall be extinguished upon non-payment 
within the time limited by a decree for redemp¬ 
tion of the amount found to be due is not a pro- 
pci- order when the mortgage sought to be re¬ 
deemed is a usufructuary mortgage. Nevertheless 
where such, an order has been made and the de¬ 
cretal money lias not been paid within the time 
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limited and the decree has been allowed to be¬ 
come final, the plaintiff cannot thereafter bring 
a second suit for redemption. (1906) 29 A 481 
(484) : 1907 AWN 137 : 4 ALJ 447 (DB). 

-O. 34, Rr. 7, 8 (T. P. A,, Ss. 92, 93) — Second 

suit for redemption not maintainable — Civil Pro¬ 
cedure Code (XIV of 1882), Ss. 13 and 244. 

Where a suit for redemption has been instituted 
and a decree for redemption has been passed there¬ 
in, but not executed, a subsequent suit is not main¬ 
tainable for the redemption of the same mort¬ 
gage. 

Per Sir Arnold White C. J. (1) if the right 
to redeem is only extinguished by an order un¬ 
der S. 93. it subsists till then. But although it 
subsists, the remedy is barred by S. 13 of the Code 
of Civil Procedure. 

Per Davis, J.:—As the full Bench in 25 M. 244 
has held that the decree obtained by the mort¬ 
gagee is the only decree in the case and that 
an application for order absolute is one in execu¬ 
tion. the second suit would be barred by S. 13. 

Per Bhashvam Aiyangar. J.:—(1) An applica¬ 
tion for extension of time to redeem can be made 
by the mortgagor, though the mortgagee has not 
applied for an order absolute. (2) Notwithstanding 
that S. 93. Transfer of Property Act. deals only 
with a mortgagee’s application for an order for 
sale, it would on principle seem that there could 
be no objection to the mortgagor applying for exe¬ 
cution of the decree passed under S. 92, and getting 
an order for sale of the mortgaged property, the 
sale of which has been ordered under the last 
paragraph of S. 92, in case payment is not made 
on or before the day fixed in the decree for re¬ 
demption. 

(3) A second suit for redemption will be 
barred by Ss. 13 and 244 of the Code of Civil Pro¬ 
cedure. (4) Even if the order absolute for sale 
is the final decree the previous suit will be still 
pending, and S. 12 of the Civil Procedure Code will 
bar the trial of the second suit. (5) In the view 
that the decree under Ss. 86. 88 and 92 are the 
final judgments or decisions in the suit, they will 
be appealable as ‘decrees’ according to the first 
part of the definition of ‘decree’ in the Civil Pro¬ 
cedure Code, and applications made under Ss. 87, 
88 and 93 will be governed by Art. 179 of the second 
schedule of the Limitation Act, and orders there¬ 
on can be passed by the Court executing the de¬ 
cree and will be npbpealable as orders passed un¬ 
der S. 244(0, Civil Procedure Code, subject under 
the notification of the Government of India to the 
payment of the fixed Court-fee prescribed by No. 
II of Sch. 2 of the Court-Fees Act. 

(6) A person who got a decree establishing his 
right and entitling him to consequential relief, can¬ 
not sue again for the same, but can only work out 
his right and get the relief by executing the decree. 
(7 1 3. 28 of the Limitation Act applies only to 
suits and not to execution of decrees. 7 M. 423. 8 
M. 478. 21 M. 18 overruled. (1901) 25 M 300 (307, 
311, 315) : 12 MLJ 128 (FB). 

16. Time. 

-O 34. R. 7 — Extension of time — Failure to 

pay — Rights not enforced — Decree on subse¬ 
quent payment, good. 

If after (bo passing of a preliminary decree in a 
mortgage suit, the mortgagor fails to pay the de¬ 
note! amount within (he time fixed therefor by the 
Court. and the mortgagee also fails to enforce his 
rights under the decree, then the Court is clearly 
right in making the decree absolute on the mort¬ 
gagor paving the decretal amount even affe” the 
expire of the original period fixed. AIR (Vol 14) 
1327 Bom 175 : 29 Bom LR 228 : 100 Ind Cas 
1039 (DB). 
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— —O. 34, R. 7 — Payment to prior mortgagee — 
Time not fixed — Not more than six months. 

The preliminary decree in a mortgage suit con¬ 
tained a provision that the decree-holder would not 
be entitled to bring the property to sale unless he 
paid the amount of a prior mortgage. No time 
limit was fixed for the payment of this amount: 

He)d that limitation for an application for final 
decree would run from the expiry of six months 
from the preliminary decree. Although no period 
was fixed in the preliminary decree for the pay¬ 
ment of the amount of the prior mortgage, that 
period could not be anything more than that pre¬ 
scribed in O. 34, R. 7 for the payment of the 
amount under a decree for redemption. AIR (Vol 
8) 1921 All 56 : 19 ALJ 83 : 43 All 320 : 60 Ind 
Cas 817 (DB). 

- O. 34, Rr. 7 and 8 — Extension of time — Pay¬ 
ment after date fixed for redemption — Validity. 

A mortgagor decree-holder who fails to pay the 
redemption money within the date fixed for pay¬ 
ment but pays it before the decree is made abso¬ 
lute, is entitled to redeem. (AIR (Vol 2) 1915 All 
302 : 29 Ind Cas 438. 

- O. 34, Rr. 7, 8 (Ss. 92, 93, T. P. Act) — Appli¬ 
cation for enlargement of time — Application to 
be made to the Court of first instance and not to 
an appellate Court. 

Under S. 93, Transfer of Property Act an appli- 
tion for extension of the time for payment of 
money in a decree under S. 92 of that Act by 
the appellate Court must be made to the Court 
of first instance and not to the appellate Court. 
<1909) 6 ALJ 251 : 31 A 328 (330; : 2 Ind Cas 
220 (DB). 

17. Transferee. 

-O. 31, R. 7 — Transfer of decree by mort¬ 
gagee — Validity — Mortgagee, whether ‘decree- 
holder’. 

In a redemption suit, the mortgagee is a decree- 
holder under the definition of “decree-holder” m 
S. 2 (3;, Civil P. C. He can, therefore, transfer 
his decree and on the transfer being recognised, 
the transferee has the same right to apply for the 
passing of final decree. AIR (Vol 18) 1931 Mad 
592 : 34 MLW 556 : 54 Mad 708 : 131 Ind Cas 
487 (DB). 

18. Usufructuary mortgage. 

-O. 34, Rr. 7 and 8 — Usufructuary mortgage — 

Preliminary decree for redemption — Default by 
mortgagor in paying amount declared under decree 
within time fixed — Mortgagor still can redeem 
and apply for final decree. 

In the case of a usufructuary mortgage even after 
the period for payment of the amount declared 
due fixed in the preliminary decree has expired the 
plaintiff-mortgagor can apply for a final decree at 
any time before the right to redeem becomes 
barred. No question of limitation arises in such 
a case as the plaintiff-mortgagor has a right to 
apply for the final decree until his right to redeem 
the mortgaged property is barred. 

A preliminary decree in a. suit for redemption of 
a usufructuary mortgage may, under R. 7(1) (c) (i), 
nx a time for payment of the amount declared 
due under the decree. But default in making the 
payment of the amount declared under the decree 
within the time fixed does not operate to debar the 
plaintiff-mortgagor from all right to redeem the 
mortgaged property. 

Rule 7(1) (c) (ii) does not apply to a usufruc¬ 
tuary mortgage and therefore, on default of pay¬ 
ment by the plaintiff-mortgagor to pay the amount 
declared under the preliminary decree, the usu¬ 
fructuary mortgagee cannot apply for a final de¬ 
cree. In the case of a usufructuary mortgage, it is 
only the plaintiff-mortgagor- who can apply to the 
5F.Y.D./D.F. 3 
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Court to pass a final decree and on payment of the 
amount declared due under the preliminary decree, 
to order the mortgagee to put him in possession of 
the mortgaged properties. 

Rule 7(2) does not apply to a usufructuary mort¬ 
gage and therefore, it is not necessary for the mort¬ 
gagor to apply for extension of time fixed in the 
preliminary decree: 

[The plaintiff-mortgagor in this case of a usu- 
fiactuary mortgage was allowed to apply for a 
final decree and redeem the mortgaged property on 
payment of the amount declared due under the 
preliminary decree even nearly seven years after 
the preliminary decree was finally affirmed on dis¬ 
missal of appeal by the High Court.] AIR (Vol 33) 
1946 Pat 99 : 24 Pat 575 (DB). 

-O. 34, Rr. 7, 8, S. 118 — Usufructuary mort¬ 
gage — Redemption — Preliminary decree — Con¬ 
dition that plaintiff should deposit amount within 
a period and on default, suit should be dismissed 
— Default in payment — Extension of time. 

The plaintiffs brought a suit for redemption of 
a usufructuary mortgage in favour of the defen¬ 
dant. The Court passed the following order: 

“The suit is decreed conditional on the plaintiffs 
depositing Rs. 199-15-0 to the credit of the defen¬ 
dant in this Court within six months; prepare a 
preliminary decree for redemption under 6. 34, R. 7, 
Civil P. C. On compliance, the plaintiffs shall 
get possession and costs of the suit; on failure their 
suit shall stand dismissed with cost's”. The plain¬ 
tiffs failed to pay within the period fixed and their 
application for extension of time was granted. 
Subsequently on deposit of the money, a final de¬ 
cree was passed directing delivery of possession, 
although the mo: tgagee objected on the ground 
that the Court had no power to extend the time. 
In appeal the Court held that the Appellate Court 
was not competent to question the order of the 
first Court granting extension ; 

Held, that the first Appellate Court was wrong 
in holding that the mortgagee could not impugn 
order of the first Court granting an extension of 
time when he appealed from the first decree and 
that that Court ought to have decided the ques¬ 
tion raised by the mortgagee on the merits: 

Held also, that the mortgage being usufructuary, 
the consequence of failure to deposit should have 
been stated to be the sale of the property and not 
that the suit should stand dismissed, and the Court 
did not intend to pass a final decree concluding 
the suit, but all it meant was that, on failure of 
the mortgagor to deposit the mortgage money with¬ 
in the time allowed for redemption, it would be 
open to the mortgagee to apply for dismissal of 
the suit, and that the order of dismissal, if passed, 
would be embodied in a final decree which would 
conclude the suit, and hence it was open to the 
Court of first instance to grant an extension of 
time to the mortgagor under O. 34. R. 8. proviso 
or S. 148, Civil P. C. AIR (Vol 20) 1933 All 157 : 
145 Ind Cas 591. 

-O. 34, R. 7 — Redemption — Accretion. 

Where during the continuation of a usufructuary 
mortgage, the mortgagee takes from a tenant a 
“mortgage by way of conditional sale” and after 
the expiry of his own mortgage forecloses the other 
mortgage, the original mortgagor is entitled to 
treat the latter as an accretion and claim redemp¬ 
tion of the whole on oayment of the monev. (1909) 
10 CLJ 83 : 3 Ind Cas 395 (DB). 

-O. 34, R. 8. 

See also O. 34. Rr. 3 and 5. 

1. Accounts. 

2. Appeal. 

3. Applicability and Scope. 

4. Decree for redemption. 
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5. Extension of time. 

6. Final decree for foreclosure or sale. 

7. Interpretation. 

8. Limitation. 

9. Redemption after due date. 

1. Accounts. 

-O. 34, Rr. 8 and 10 — Accounts — Mortgagor 

and mortgage — Relationship, if continues. 

The relationship of mortgagor and mortgagee 
continues to subsist even after the preliminary 
decree in a redemption suit is passed and the 
mortgagee continues liable to account for the rents 
and profits by him. For certain purposes the 
suit remains pending and in passing a final decree 
the Court can take into consideration subsequent 
events. AIR (Vol 5) 1918 Mad 587: 42 Ind Cas 
230 (DB). 

-O. 34, R. 8 — Accounts — Redemption. 

In a decree for redemption the accounts 
should be taken up to the date when possession 
is given. (1912) 16 Ind Cas 184 (Mad) (DB;. 

-O. 34, R. 8 — Accounts — Redemption. 

It is the Court’s duty in a redemption suit, 
to settle accounts, though not claimed by the 
plaintiff in his suit for redemption. (1910) 13 
OC 32: 5 Ind Cas 444. 


2. Appeal. 

-O. 34, R. 8 — Appeal — Date of payment. 

Where the appeal from a decree in a mort¬ 
gage suit is admitted and heard on the merits, 
and where ultimately the decree appealed from is 
confirmed, it has the effect of extending the time 
fixed under the decree thus confirmed in appeal, 
in such a case the time would run from the date 
of the decree confirming it, but where the appeal 
is dismissed under O. 41, R. 11 the decretal amount 
must be paid within the time allowed by the ori¬ 
ginal decree. 96 Ind Cas 1023: 47 Bom 956 ; 25 
Bom LR 990: AIR (Vol 11; 1924 Bom 98. 

-O. 24, R. 8 — Extension of time — Order grant¬ 
ing time — Appeal. 

An order in a mortgage suit extending the 
time fixed for paying of prior mortgages on the 
property is within O. 34. R. 8. Such an order is 
a. decree within S. 47 and is, therefore, appealable. 
(1913* 35 All 116: 11 ALJ 62 : 13 Ind Cas 14 (DB). 

-O. 34, R. 8 — Extension of time — Appeal — 

Effect of. 

Time allowed to a mortgagor cannot be enlarg¬ 
ed merely because an appeal is preferred against 
the decree by the mortgagor or mortgagee, which 
is afterwards dismissed or withdrawn. ( 1913 ; 17 
CWN 457; 17 CLJ 120: 18 Ind Cas 14 (DB). 

3. Applicability and Scope. 


-O. 31, E. 8 — Scope of. 

The provisions of R. 8 (4) are imperative. 
100 Ind Cas 324: AIR (Vol 14; 1927 All 305. 

-O. ol, K. 8 — Extension of time — Redemption 

suit. 

Order 34. R. 3. C. P. C.. applies to redemption 
suits only and under that rule the Court cannot 
extend time for payment fixed by a decree where 
the decree is not the decree for redemption. 

Where a puisne mortgagee who has not been 
made a party to a suit by a prior mortgagee sues 
on his mortgage and is ordered to pay a certain 
Furn to the auction-purchaser in the prior mort¬ 
gagee suit. O. 34. R. 8 does not apply and the 
rim- limited for payment cannot be extended AIR 
(Vc V 1921 All 201: 18 ALJ 771: 57 Ind ' Cas 
1006 (DB- 


-O. 34. P. 8 — Scope of. See (1949) \ 

116: ATP. (Vol 6) 1919 Mad 613. 


MLJ 


-O. 34, R. 8 — Final decree — Application for 

— T. P. Act, S. 9 Z. 

No application for a final decree can be made 
under O. 34, Rr. 7 and 8 of the Code of Civil Pro¬ 
cedure in a case where a decree was passed under 
S. 92 of the T. P. Act. 22 Ind Cas 283: AIR (Vol 
1) 1914 Mad 392 (DB), 

4. Decree for redemption. 

-O. 34, R. 8 (1) — Rule applicable to redemp¬ 
tion suit of usufructuary mortgage. 

In a suit for redemption of a usufructuary 
mortgage filed by the mortgagor, the mortgagor 
can even after the time fixed for payment by the 
preliminary decree has expired, take advantage 
of O. 34. R. 8 (1) by exercising the right of mak¬ 
ing the payment of the amount due from him as 
fixed under R. 7 (1) at any time before a final 
decree debarring him from all right to redeem the 
mortgaged property has been passed. And as no 
application to be filed by the mortgagor is con¬ 
templated by the provisions of R. 8 (1), the ques¬ 
tion of limitation in such a case does not arise. 
AIR (Vol 33) 1946 Mad 38 : 1945 MWN 578: (1945) 
2 MLJ 239. 


-O. 34, R. 8 — Redemption suit, continuation 

of. 


During the three years fixed by Art. 181 of 
the Limitation Act for applying for a final de¬ 
cree, the suit for redemption continues, and dur¬ 
ing that period rights of the mortgagor and the 
mortgagee are governed by the preliminary de¬ 
cree. 100 Ind Cas 324 : AIR (Vol 14) 1927 All 
305. 

-O. 34, R. 8 — Unauthorised person. 

Redemption of a mortgage by an unauthoris¬ 
ed person does not validly discharge the mortgage. 
79 Ind Cas 687: 10 PWR 1923: AIR (Vol 11) 1924 
Lah 738 (DB). 

-O. 34, R. 8 — Form of decree — Re-transfer 

the mortgaged property. 

After a decree for redemption the executing 
Court should see that all the* rights acquired by 
the mortgagee under the mortgage are re-transfer¬ 
red to the mortgagor that the latter is placed in 
his original position. 57 Ind Cas 763: AIR (Vol 
7) 1920 Lah 239. 

-O. 34, R. 8 — Mesne profits — Right to — 

period prior to passing of final decree. 

A mortgagee is not obliged to vacate possession 
of the mortgagee property until he has received 
the full mortgage money and a mortgagor cannot 
therefore sue the mortgagee for mesne profits for a 
period prior to the passing of a final decree in his 
favour in redemption suit filed bv him. AIR (Vol 
7> 1920 Oudh 24: 7 OLJ 24; 2 UPLR (JC) 33: 55 
Ind Cas 503. 

-O. 31, R. 8 (T. P. Act, S. 93) — Deposit ac¬ 
cepted by Court after time but before order ab¬ 
solute — No forma! extension of time — Redemp¬ 
tion and sale, suit for, by subsequent mortgagee — 
Purchaser in execution of prior mortgage decree 
in possession, position of. 


Defendant purchased a certain property in 
execution of decree on a suit bv a first mort¬ 
gagee in which the plaintiff, a third mortgagee, 
was no party. He (the defendant) redeemed the 
second mortgagee and was in possession of the pro¬ 
perty. r ' he plaintiff sued to enforce his mort- 
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Act '‘id not. in its literal terms, apply to a cas 
when' i hero was no prior mortgage still in exist 
cnc\ but the principles there laid down ought t 
be foUowcd m dealing with such a case. The plair 
in wno did not deposit the redemption moae 
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within the time allowed by Court can redeem after¬ 
wards, before a final order is made under Cl. (2) 
of S. 93 of the Transfer of Property Act, that is 
before the decree is made absolute. The position 
of the defendant, who is in possession of the pro¬ 
perty under an obligation to retransfer it if the 
redemption money is paid on a fixed date, is analo¬ 
gous to that of a mortgagee by conditional sale, 
if a deposit of the redemption money is accepted 
by the Court before the final order under Cl. 2, 
S. 93, of the T. P. Act, but after the date fixed 
for payment, it becomes an effectual deposit, al¬ 
though no formal extending the time was passed. 
(1908) 8 CLJ 547 : 36 C 122 (127) : 1 Ind Cas 
780 (DB). 

5. Extension of time. 

-O. 34, R. 8 — Default. 

The refusal of the treasury officer to take 
money paid as decretal amount, though tendered 
in time cannot amount to a default on the part 
of the judgment-debtors. AIR (Voi 16) 1929 All 
881 (DB). 

-O. 34, R. 8 — The provision for postponement 

of the date of payment is not limited to mortgages 
other than a mortgage by conditional sale but 
applies to such mortgage also. Ill Ind Cas 242- 
50 All 882: 26 ALJ 1209: AIR (Vol 15) 1928 Ali 
480 (DB). 

-O. 34, R. 8 — Date of payment after extension 

is the starting point. 

Where a preliminary decree for redemption is 
passed, but the mortgagor fails to deposit the de¬ 
cretal amount on or before the fixed date, it is 
open to the mortgagee to apply for a final decree 
debarring the mortgagor from all rights to redeem 
it. If the mortgagee does not so apply and the 
Court extends the time for payment by the mort¬ 
gagor, the mortgagee is entitled to pay into Court 
within the extended time and apply for a final 
decree and limitation for that application will 
begin to run from the date as fixed payment un¬ 
der extension. 

Per Shah J. Where the time is extended and 
the payment is made within that extended time 
the mortgagor must be taken to have paid into 
Court the amount declared due on the day fixed 
within the meaning of this rule; and it is possible 
that the Legislature intended that where the pay¬ 
ment was made by the mortgagor the application 
for making the decree final was necessarily im¬ 
plied, and that, therefore, the words as to appli¬ 
cation to be found in sub-rule (2). were not con¬ 
sidered necessary in sub-rule (1). 50 Bom 730 : 

28 Bom LR 1325 : 98 Ind Cas 943 : AIR (Vol 14) 
1927 Bom 32 (DB). 

O. 34, R. 8 — Even if the decree is a com¬ 
promise one. 

A Court has power to extend time for deposit¬ 
ing the money in a redemption suit, in favour of 
the plaintiffs, even though the time is fixed in 
accordance with a decree passed in accordance 
with a compromise by parties. 101 Ind Cas 734: 
13 OLJ 828: AIR (Vol 14) 1927 Oudh 586. 

O. 34, R. 8 — Postponement — No loss to mort¬ 
gagee. 

The fact that the mortgagee loses nothing by 
a late deposit of money by the mortgagor, is a 
good cause for postponement of the day fixed for 
payment under O. 24, R. 8. 39 Mad 882, Not Foil. 
13 OLJ 828 : 101 Ind Cas 734 : AIR (Vol 14) 1927 
Oudh 586. 

O. 34, R. 8 — Extension of time — Suit for 
partition — Alienee impleaded as defendant — 
Decree directing possession to be delivered on plain¬ 


tiff paying his share of the amount — Power tf> 
enlarge time. 

In a suit for partition the alienee of a por¬ 
tion of the joint family properties was made a 
defendant. The alienation was impeached as not 
binding on the family to the extent of Rs. 800 and 
the Court directed plaintiffs to obtain possession 
of the properties from the alienee after paying a 
sum of Rs. 400 within a day fixed. Plaintiff de¬ 
faulted and applied for extension of time. 

Held, that the decree was one for redemption 
in effect in the absence of a final decree to the 
effect, that in case the money is not paid within 
the time fixed the suit for possession shall stand 
dismissed, and it is open to the Court to extend 
the time for paying the amount under the proviso 
to O. 34, R. 8. 37 MLJ 695 : 11 LW 25: 54 Ind 

Cas 451 : AIR (Vol 7) 1920 Mad 99 (DB). 

-O. 34, R. 8 — Extension of time — Payment 

after expiry of period fixed but before final de¬ 
cree. 

Order 34, R. 8, C. P. C., provides for an exten¬ 
sion of time for good cause shown. Where a 
mortgagor wishes to pay in the redemption money 
after the time specified but before the final de¬ 
cree he has to apply for an extension of time. 
The Court may, however, treat the application 
to pay in the money as tantamount to an appli¬ 
cation for extension of time. The Court is not 
absolved from the necessity for passing a final 
decree. There is no provision for the execution 
of the preliminary decree before it has been made 
final. (1919) 3 UBR 183 ; 54 Ind Cas 507- AIR 
(Vol 7) 1920 Upp Bur 43. 

-O. 34, R. 8 — Extension of time — Postpon¬ 
ing payment. 

If no loss is caused to the mortgagee by late 
deposit of the mortgage money, delayed payment 
under O. 34, R. 8, C. P. C., may be accepted. AIR 
(Vol 6) 1919 Oudh 381: 6 OLJ 94: 50 Ind Cas 201. 

O. 34, R. 8 — Extension of time — Mortgage, 
decree -- Time fixed for payment — Appeal — 
vVhether time extended. 

Where an Appellate Court decree confirms the 
decree of the first Court and is silent regarding 
the time fixed for payment by the Court of first 
instance, a further period cannot be given for 
payment from the date of the appellate decree. 
But a paity, who is not bound to perforin anv 
act under the decree of the first Court and who 
appeals to get a larger benefit than what the 
decree grants him is entitled to reckon the period 
in his favour from the date of the appellate de¬ 
cree. provided he was not disobeved any direction 
of the Court. AIR (Vol 5) 1918 Mad 919: 32 MLJ 
455; 41 Ind Cas 268 (FB). 

-O. 34, R. 8 — The power to extend time for 

payment of mortgage money rests in the Court 
making the final decree in a redemption suit un¬ 
der O. 34. R. 8, i. e., the Courts of first instance 
though the preliminary decree was comfirmed on 
appeal. AIR (Vol 4) 1917 All 239 : 39 All 396 • 

15 ALJ 288 : 39 Ind Cas 630 (DB). 

-O. 34, R. 8 — Extension of time — Forum. 

The word ‘Court’ in O. 34, R. 8, does not al¬ 
ways mean the Court which passed the decree 
and a Court of first instance to which a suit has 
been remitted after a preliminary decree by the 
Appellate Court, has the exclusive jurisdiction to 
deal with an application for an extension of time 
under O. 34. R. 8 proviso. AIR (Vol 3) 1916 Mad 
694: 39 Mad 876 : 2 LW 1074 : 29 MLJ 708 • 18 
MLT 486 : 31 Ind Cas 240 (DB). 

-O. 34, R. 8 — Extension of time Redemption 

decree — Deposit — Time not limited. 
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A mortgagor who obtains a decree for redemp¬ 
tion under the T. P. Act and before the enactment 
of the C. P. C., of 1S08 is entitled to deposit the 
money due before the passing of a decree abso¬ 
lute. without obtaining an extension of the time 
limited by the decree although the said Code was 
in force at the time he applied for the deposit. 
If the whole amount due under a decree is paid 
into Court the decree becomes satisfied without 
any formal order of Court recording satisfaction 
provided it is paid by the judgment-debtor or his 
authorised agent or pleader. AIR (Vol 3) 1916 
Oudh 138 : 3 OLJ 189 : 19 OC 30 : 34 Ind Cas 
349. 

-O. 34, R. 8 — Extension of time — Compro¬ 
mise-decree. 

The power to enlarge time can be exercised 
only in cases to which the rule strictly applies 
i. e.. to cases in which a suit for redemption has 
been brought and in which both preliminary and 
final decrees have been passed. A suit for posses¬ 
sion by a puisne mortgagee against the prior mort¬ 
gage was compromised, by which possession was 
to be allowed on condition of the plaintiff paying 
a certain sum by a particular date and on default 
of payment on the date, possession of prior mort¬ 
gagee was to continue on the date the plaintiff 
applied for extension of time. Held, that neither 
O. 34, R. 8 nor S. 148. C. P. C., applied and no 
extension could be allowed. AIR (Vol 2) 1915 
Oudh 226: 18 OC 58: 28 Ind Cas 862. 

- O. 34, R. 8 — Extension of time — Redemp¬ 
tion after time fixed — Difference between — 
New* Code and Old Code. 

Under O. 34. R. 7 a plaintiff mortgagor can¬ 
not redeem after the expiration of the time fixed 
by the Court without obtaining an extension of 
time. Under the T. P. Act, however, he had a 
right to redeem before an order absolute for sale 
had been passed and such a right being a vested 
right is saved to the mortgagor by the General 
Clauses Act, S. 6 if the decree was passed before 
the new Code came into force. (1911) 14 OC 10; 
9 Ind Cas 337 ( DB). 

-O. 34, R. 8 (S. 93, T. P. Act) — Extension of 

time after expiry of period. 

Where in a suit for redemption of an usufruct¬ 
uary mortgage under S. 93 of the Transfer of Pro¬ 
perty Act. the Court passed a decree conditional 
upon the plaintiff’s depositing the money within a 
fixed period and that period expired. 

Held that the time might, as a matter of course, 
be extended by the Court upon an application 
made preferably in writing even after the expiry 
of the time. The right of redemption of the mort¬ 
gagor could only be extinguished without a suit 
by the mortgagee, only by obtaining an order as 
provided in O. 34. R. 8 of the C. P. C. (1909) 0 
ALJ 537 (538) : 5 MLT 390: 2 Ind Cas 46G. 

-O. 34, R. 8 — Extension of time — Expiry of 

time fixed for redemption — Acceptance by Court 
of money — Effect of. 

Where the plaintiff in a redemption suit fails 
to pay before the expiry of the period fixed but 
the Court accepts it before the order absolute un¬ 
der S. 93 is made it is a valid deposit as the rela¬ 
tionship of mortgagor and mortgagee subsists till 
the order absolute is made. (1909) 36 Cal 122* 
8 CLJ 547 : 1 Ind Cas 780 (DB). 

-O. 34, R. 8 — Extension of time. 

A mortgagor who fails to redeem his mort¬ 
gage within the time fixed bv decree passed by 
consent of parties and whose application for ex¬ 
tension of time is refused by Court cannot re¬ 
cover the mortgaged property when the mortgagee 


comes to Court for an order absolute. An order 
absolute is necessary even when the decree for 
redemption is a consent decide. (1909) 5 MLT 76: 

2 Ind Cas 616. 

-O. 34, R. 8 (T. P. Act, S. 93) — Mortgage — 

Redemption — Enlargement of time — Jurisdic¬ 
tion of Appellate Court. 

Although the Court of first instance is the 
proper Court for dealing with applications under 
the last paragraph of S. 93 of the Transfer of Pro¬ 
perty Act, 1882, the appellate Court, nevertheless, 
has jurisdiction to allow the enlargement of time 
in cases where there has been an appeal. (1906) 
1906 AWN 203 (203) : 3 ALJ 828. 

-O. 34, R. 8 (S. 93, T. P. Act) — Redemption 

decree — Failure to pay money within fixed period 

— Enlargement of time. 

Where in a redemption decree the mortgagor 
fails to pay the amount of the decree to the mort¬ 
gagee within the period fixed therein, the mort¬ 
gagor does not lose his right to obtain possession 
on the payment of the redemption money after 
that period and the Court may, under S. 93 on 
good cause shown, enlarge the time to pay money 
and impose such terms as it thinks fit. (1903) 

5 Bom LR 719 ; 28 Bom 102 (104) (DB). 

-O. 34, R. 8 (T. P. Act, S. 93) — Redemption 

— Appeal — Enlargement of time — Expiration of 
time fixed. 

An application for enlargement of time for 
redemption may be entertained and granted after 
the expiry of the time originally fixed. Where on 
appeal a decree for redemption was confirmed after 
six months from the date of the original decree 
and soon after the respondent applied for exten¬ 
sion of time which the appellate decree had not 
provided for. < 

Held, that time should be extended. (1901) 3 
Bom LR 554 (556, 557) : 26 Bom 121 (DB). 

-O. 34, R. 8 (T. P. Act, S. 93) — Extension of 

time. 

Per Bhashyam Aiyangar J. : An application 
for extension of time to redeem can be made by 
the mortgagor, though the mortgagee has not ap¬ 
plied for an order absolute. (1901) 25 Mad 300 
(307) : 12 MLJ 128 (FB). 

- O. 34, R. 8 (T. P. Act, S. 93) — Application for 

enlargement of time to be made to Court of first 
instance. 

Where a decree for redemption under S. 92 
of the Transfer of Property Act is made by the 
appellate Court an application for extension of time 
should be made to the Court of first, instance. 
(1900) 23 A 88 (90) : 1900 AWN 209 (DB). 

G. Final decree for foreclosure or sale. 

-(). 34, It. 8 — Preliminary decree — Payment 

out of Court, whether can be recognised in passing 
final decree. 

After the passing of the preliminary decree in 
a mortgage suit, payment of the mortgage money 
made out of Court cannot be recognised in pass¬ 
ing the final decree. There is no difference In 
this respect between the decree in a foreclosure 
suit and the decree in a redemption suit. AIR 
(Vol 18 1 1931 Mad 592: 54 Mad 708 : 34 MLW 556 
: 131 Ind Cas 487 (DB). 

-O. 34, R. 8 — It is not a final order. 

Where in a suit by mortgagee for a final 
decree debarring the mortgagor from redeeming 
the mortgaged land the Court merely refuses to 
pass a final decree in terms of the preliminary 
decree but leaves it open to the mortgagee to file 
another application under O. 34, R, 8 (2), C. P. 
Code, for a final decree in some other form ac- 
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cording to law, it is doubtful whether the order 
is a final order against which an appeal can lie. 
10 Lah LJ 198: 110 Ind Cas 81: AIR (Vol 15) 1928 
Lah 355 (DB). 

-O. 34, R. 8 — Amount — Excess profits to be 

deducted. 

In a suit for redemption and profits from the 
date of the deposit it is the duty of the Court to 
ascertain what those profits are and to pass a final 
decree for redemption on payment to the mort¬ 
gagees of the mortgage amount in deposit minus 
the amount of those profits. 103 Ind Cas 290 : 
10 NLJ 142: AIR (Vol 14) 1927 Nag 302. 

-O. 34, R. 8 — Application for final decree. 

After the passing of a preliminary decree in 
a mortgage suit, a person applying for the final 
decree, asks the Court to do no more and no less 
than to enforce such preliminary decree. 101 Ind 
Cas 174: 2 Luck 464; 4 OWN 235 : AIR (Vol 14) 
1S27 Oudh 156 (DB). 

-O. 34, R. S — Final decree without preliminary 

decree. 

Where there is a valid mortgage and a deposit 
is made in the Court by the mortgagor to redeem 
it, the Court is not bound to first pass a prelimi¬ 
nary and then a final decree which means the pro¬ 
longation of the proceedings, if no injustice will 
be done to either party by the passing of the final 
decree at once. 70 Ind Cas 899 : AIR (Vol 9) 1922 
All 479. 

-O. 34, R. 8 — Decree for sale — Right of 

mortgagor to apply. 

S. 93. T. P. Act deals with a mortgagee’s ap¬ 
plication for an order for sale. But a mortgagor 
can apply for execution under S. 92 and obtain 
an order for sale. A person obtaining a judgment 
on condition and not fulfilling it should be held 
to have waived the judgment is a rule which 
cannot be applied to decrees for redemption un¬ 
der the T. P. Act. The T. P. Act has deliberately 
omitted the provision that a suit for redemption 
should be dismissed if the mortgagor fails to pay 
the mortgage amount. (1913) 36 Mad 32 : 21 MLJ 
941 : 10 MLT 322 : (1911) 2 MWN 323 : 12 Ind 
Cas 432 (DB). 

-O. 34, R. 8 (T. P. Act, S. 93) — Application for 

order absolute not an application in execution. 

An application for redemption or foreclosure 
under a charge is not an application in execution 
under the Civil Procedure Code but must be made 
in Court under the Transfer of Property Act. and 
until a decree nisi is made absolute there is no 
decree capable of execution. (1908) 10 Bom LR 
1057 : 33 Bom 273 (277) : 2 Ind Cas 296. 

7. Interpretation. 

-O. 34, R. 8 — The proviso to R. 8 applies only 

to Cl. (4) and not Cl. (1). When the mortgagee 
has taken no action himself, the proviso would not 
apply if the mortgagor makes payment of the 
money due under the decree. 90 Ind Cas 418 : 28 
OC 261: AIR (Vol 12) 1925 Oudh 649. 

8. Limitation. 

--O. 34, R. 8 — Date of appellate decree — 

Starting point. 

A mortgagor applied for a final decree in a 
redemption suit. The preliminary decree was ob¬ 
tained on 29th June 1918: the application for final 
decree was made on 22nd October 1923. The pre¬ 
liminary decree, however, was taken up in first 
and second appeals which were respectivelv dis¬ 
posed of on 29th November 1919 and 8th February 
1922. The judgment of the second appeal after 
notice to respondent was “no question of law. The 
second appeal is dismissed with costs”. 


Held, that the decision of the High Court was 
a decision after hearing the merits of the case, 
and its decree, therefore, superseded the decree 
of the lower appellate Court; and that the appli¬ 
cation for final decree was within time being with¬ 
in three years of the High Court’s decree under 
Art, 181. 31 MLW 207 : 1930 MWN 104 : AIR (Vol 
17) 1930 Mad 353 : 58 MLJ 207. 

-O. 34, R. 8 — Payment — Limitation. 

As it is not laid down that the mortgagor be¬ 
fore paying money is to make any application to 
Court, the provisions of Art, 181 would not apply 
to the payment of money after the date fixed for 
payment. 90 Ind Cas 418: 28 OC 261 : AIR (Vol 
12) 1925 Oudh 649. 

-O. 34, R. 8 — Limitation — Redemption suit 

— Final decree for redemption. 

There is no period of limitation for the pass¬ 
ing of a final decree in a suit for redemption, 
the passing of such a decree being the duty of 
the Court. AIR (Vol 1) 1914 Mad 392: 22 Ind Cas 
283 (DB). 

-O. 34, R. 8 (S. 93, T. P. Act) — Extension of 

time for payment unnecessary in a decree for 
sale — Mortgagor entitled to pay at any time till 
30 davs after sale — C. P. C., S. 310-A. (1908) 18 

MLJ 259 : 31 M 354 (358) : 3 MLT 281. 

-O. 34, R. 8 (S. 93, T. P. Act) — Computation of 

time for payment — First Court’s decree or ap¬ 
pellate decree — Mortgagee’s appeal dismissed. 

Whei-e the defendant was allowed six months 
by the first Court to pay off a mortgage-debt and 
upon appeal by the defendant the appeal was dis¬ 
missed. 

Held, that the six month’s time allowed to the 
defendant should run from the date of the first 
Court’s decree and not of the appellate decree. 
(1907) 11 CWN 679 (DB). 

9. Redemption after due date. 

—■—O. 34, R. 8 — Redemption suit — Failure to 
pay amount — Defendant’s right to apply for sale 

— Final decree for sale — Power of Court to 
annual such decree — Inherent powers. 

Under O. 34, R, 8 (4), Civil P. C.. it is open to 
the defendant in a mortgage suit to ask on the 
failure of the plaintiff to pay the mortgage amount 
as directed by the Court, that the mortgaged pro¬ 
perty or a sufficient property thereof be sold, even 
though the preliminary decree does not contain 
any direction for such sale. 

The Court has no authority to annual a final 
decree passed in favour of a party in due process 
ot law in the exercise of an assumed inherent 
jurisdiction under S. 151 or S. 152. Civil P. C. 

Section 151, Civil P. C., does not confer a new 
power on the Court, but makes a statutory recog¬ 
nition of the inherent power of the Court to do 
certain things ex debito justitiae. AIR (Vol 18) 
1931 All 427; 132 Ind Cas 562 (DB). 

-O. 34, R, 8 — Redemption, second suit for — 

When lies. 

A mortgagor, who has failed to comply with 
the terms of a decree in a redemption suit filed by 
him, is not entitled during the continuance of that 
suit, or before the final decree in that suit has 
become incapable of execution, to maintain a second 
suit for redemption of the same mortgage. 100 
Ind Cas 324: AIR (Vol 14) 1927 All 305. 

-O. 34. R. 8 — Obiter — Until the final decree 

is made under sub-r. (2). the relationship of mort¬ 
gager and mortgagee cannot be extinguished: and 
so long as that relationship subsists it may be 
open to the mortgagors to file a second redemp¬ 
tion suit. 50 Bom 730 : 28 Bom LR 1325 : 98 
Ind Cas 943 : AIR (Vol 14) 1927 Bom 32 (DB). 
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-O. 34, It. 8 — When lies. 

When a decree on a redemption suit has been 
given, and the provisions of the Code have not 
been observed, and an application under R. 8 has 
not been made, a second suit for redemption is 
competent and the title does not pass automati¬ 
cally to the mortgagee, and therefore a suit by 
mortgagee for declaration of title and possession is 
not competent. 7 Lah 420: 98 Ind Cas 650 : 27 

PLR 659 : AIR (Vol 14) 1927 Lah 9 (DB). 

-O. 34, R. 8 — When under a compromise arriv¬ 
ed at in a redemption suit the parties did not 
agree that plaintiff’s right to redeem would be 
extinguished absolutely, he is not prevented from 
bringing a second suit for redemption. The 
mortgagee is still a mortgagee and does not be¬ 
come the absolute proprietor of the property. 48 
All 17: 23 ALJ 888: 92 Ind Cas 260: AIR (Vol 
13) 1926 All 20 (DB). 

-O. 34, R. 8 — Payment after date — Can be 

made till action is taken under Cl. 4. 

The right of a mortgagor to pay the amount 
due under a preliminary decree is a continuous 
right and can be exercised at any time until a final 
decree for sale is passed. It is nowhere laid down 
that the mortgagor shall be debarred from pay¬ 
ing the amount at any time subsequent to the 
time fixed so long as the mortgagee has not taken 
action under Cl. 4. 90 Ind Cas 418- 28 OC 261: 

AIR (Vol 12) 1925 Oudh 649. 

-O. 34, R. 8 — Duty of mortgagee — He should 

apply for sale. 

The mortgagor is not required by any rules 
of procedure to make an application and obtain 
an order thereon before he can pay the amount 
fixed by the decree for redemption of the mort-J 
gage. On the contrary, the duty is laid on the 
mortgagee to make an application under O. 34, 
R. 8 (4) for the purpose of obtaining the decrees 
directing the sale of the mortgage property. 80 
Ind Cas 706 : 28 OC 46 : AIR (Vol 12) 1925'Oudh 
255. 

-O. 34. R. 8 — Article 181 of the Limitation Act 

applies to an application under O. 34, R. 8 (4). 
80 Ind Cas 706 : 28 OC 46 : AIR (Vol 12) 1925 
Oudh 255. 


O. 34, R. 8 — Intention — Payment after final 
decree, can be made and property redeemed. 

Provisions of o. 21 would apply to sales or¬ 
dered under O. 34 and a mortgagor is entitled to 
deposit the mortgage money and redeem the mort¬ 
gaged property even after the decree absolute for 
sale is made. The intention of R. 8 of O. 34 is 
that an end should be put to the mortgage once a 
suit for redemption is brought and such an inten¬ 
tion would be deleated if the mortgagee after ob¬ 
taining the decree absolute for sale is permitted 
not to proceed with the sale and t 0 prevent the 
mortgagor from satisfying the decree. If the mortl 
gagor proposes to pay off the decree passed against 
him he is entitled to do so. Rules of procedure 
ought to be liberally construed in order to do justice 
between the judgment-debtor and the judgment- 
creditor. 72 Ind Cas 390 : 2G OC 306 • 11 OLJ 
130 : AIR fVol 10; 1923 Oudh 236. 


O. 34, R. 8 — Form of decree — Court’s power 
O. 34. R. 8 <4> authorises the Court to pass 
decree that the mortgaged property be sold on' 
when the mortgagee applies in that behalf. T1 
decree should have been limited to granting plait 
till the right to redeem the mortgage upon pa' 
ment of the sum found due. This d> 
cree the mortgagor could execute at any tim 
within the period ol limitation and if he failed 1 
execute it he would have the right to sue agai 


for redemption so long as his right to redeem re¬ 
mained alive. 146 PWR 1913 : 235 PLR 1913 : 
19 Ind Cas 856 (DB). 

-O. 34, R; 8 (T. P. Act, S. 93) — Lapse of tim© 

limited — Extension of time — Discretion. 

Plaintiffs who have not applied for redemp¬ 
tion in the proper time on the view now held to 
be erroneous in the Full Bench case, 25 Mad 300, 
that a second suit for redemption was maintain¬ 
able, may apply for an extension of time, and it 
will be in the proper exercise of the Court’s dis¬ 
cretion to grant such extension. (1902) 13 MLJ 
266 (267) (DB). 

-O. 34, Rr. 8, 9 (T. P. Act, Ss. 93, 92) — De¬ 
cree not drawn up strictly in accordance with S. 
92 — Applicability of S 93 — Mortgages prior to 
Transfer of Property Act — Applicability of the 
procedure prescribed by T. P. Act. 

The applicability of S. 93, Transfer of Pro¬ 
perty Act, is not taken away merely because the 
decree is not drawn up in the terms of S. 92 of the 
Act. S. 93 applies to mortgages executed before 
the passing of the Transfer of Property Act. (1900) 
25 Bom 101 (103) : 2 Bom LR 633 (DB). 

-O. 34, R. 8-A. 

-O. 34, R. 8-A — Applicability to usufructuary 

mortgages. 

Order 34, R. 8-A, Civil P. C., does not apply to 
usufructuary mortgages. AIR (Vol 20) 1933 Oudh 
40: 9 OWN (CC) 1059; 141 Ind Cas 428 (DB). 

-O. 34, R. 9. 

-O. 34, R. 9 — Applicability of, to case govern¬ 
ed by U. P. Debt Redemption Act, 1940, S. 9 (4). 

Provisions of O. 34, R. 9, Civil P. C., are incon¬ 
sistent with the Cl. 4 of S. 9, U. P. Debt Redemption 
Act and are hence, not applicable to a case governed 
by S. 9. Cl. 4. U. P. Debt Redemption Act. AIR 
(Vol 32) 1945 Oudh 310: 1945 OWN (CC; 324: 1945 
RD 521; 1945 AWR (CC) 119 (3) and 222: 222 Ind 
Cas 386 (DB). 

-O. 34, R. 9 — Rule 9 of O. 34. Civil P. C., applies 

to an inquiry on an application under S. 12 of U. P. 
Agri. Relief Act (XXVII of 1934) and the Court 
has jurisdiction on such application to pass a de¬ 
cree in favour of a mortgagor in respect of overpay¬ 
ments. AIR (Vol 29) 1942 Oudh 391 (2> : 1942 OWN 
(CC) 345: 1942 RD 537: 1942 AWR (CC) 216- 18 
Luck 183: 1942 AWR (Rev.) 89: 200 Ind Cas 614 
(DB). 

-O. 34, R. 9 — Mortgagor’s rights. 

Under O. 34, R. 9 the mortgagors are entitled not 
only to possession, but also to an account of the sur¬ 
plus profits from the date the mortgage amount 
was paid off. AIR (Vol 16) 1929 Bom 337: 31 Bom 
LR 476 (DB). 

-O. 34, It. 10. 

See also N. 35. 

-O. 34, It. 10. 

J. Scope and application. 

2. Mortgagee, right of. 

3. Costs properly incurred. 

4. Costs of appeal. 

5. Other costs. 

(►• Mode of realization. 

7. Costs, Liability for. 

8. Costs — Effect on mortgaged property. 

9. ( osts — Whether a mortgage debt or da¬ 
mages. 


l. 


^eopc and application. 

O. 34, It. 10 — General propositions governing 
cases falling within scope of O. 34, stated. 

Cases tailing within the scope of O. 34, Civil P. 
C. aie governed by the following general proposi¬ 
tions : ( 1 > that unless a mortgagee is found to be 
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R. 10—1. Scope and application 


disentitled by his conduct from recovering his 
costs, he would be able to claim as of right, that 
costs of his suit be added to the mortgage money 
which is found by the Court to be due to him; (2) 
that in the cases covered by O. 34, a mortgagee 
who has been deprived of his costs by the decision 
of a Court would be entitled as of right to appeal 
to a higher tribunal, and (3) that provisions con¬ 
tained in S. 35, Civil P. C. are inapplicable to mort¬ 
gage suits to which those stated specifically in O. 
34, R. 10 apply. AIR (Vol 26) 1939 Mad 654 : 
<1939) MWN 288 : 49 MLW 525 : (1939) 1 MLJ 687: 
184 Ind Cas 83. 

-O. 34, R. 10 — Applicability. 

Rule 10 has nothing to do with the costs award¬ 
ed in execution proceedings. It relates to costs that 
have been incurred by the mortgagee since the 
passing of the preliminary decree and before the 
final decree is made in the case. The costs award¬ 
ed in execution proceedings to the decree-holder 
are recoverable personally from the judgment-de¬ 
btor. AIR (Vol 13) 1926 All 722 : 48 All 682; 96 
Ind Cas 592. (DB). 

2. Mortgagee, right of. 

-O. 34, R. 10 — Redemption suit — Mortgagee, 

when not entitled to costs. 

In a suit for redemption, the Court is bound to 
give the mortgagee his costs of the suit unless the 
Court is of opinion that his conduct has been such 
as to disentitle him thereto. AIR (Vol 29) 1942 
Mad 592 : 55 MLW 413 : (1942) 2 MLJ 124: ILR 
(1943) Mad 205 : 205 Ind Cas 457 (DB). 

•-O. 34, R. 10 — Lease by usufructuary mort¬ 

gagee — Suit for mortgage amount and rent — 
Claim to mortgage amount admitted but for rent 
disputed: 

Held, that the mortgagee was entitled to costs on 
the uncontested scale so far as the admitted, 
amount was concerned. The amount of costs 
should not be swelled merely because the plaintiff 
abstained from asking for the decree on confession 
to which he was entitled under O. 12, R. 6, Civil 
P. C. AIR (Vol 29) 1942 Mad 507 : (1942) MWN 
232 ; 55 MLW 247 : (1942) 1 MLJ 448: 202 Ind Cas 
531 (DB). 

-O. 34, R. 10 — Costs in redemption suit. 

Ordinarily a mortgagee would be entitled to his 
costs in a redemption suit, but it is subject to the 
discretion of the Court where he raises questions 
which involve a denial of the mortgagor’s right to 
redeem. AIR (Vol 13) 1926 Mad 405 : 91 Ind Cas 
943. 

3. Costs properly incurred. 

-O. 34, R. 10 — Costs — Suit against mortgagors 

— Purchaser of mortgaged property in execution 
of simple money decree made party — Suit not ne¬ 
cessary by any conduct on his part — His only de¬ 
fence being that he was not personally aware of 
mortgage — Whether can be made personally li¬ 
able for costs of suit. 

No doubt there is Jurisdiction for the Court to 
award costs personally against a subsequent en¬ 
cumbrancer or a subsequent purchaser of the mort¬ 
gaged property. But before the Court can do so, 
there must be a finding that the suit was neces¬ 
sitated by any improper conduct on their part as 
having repudiated the title of the mortgagee or as 
having raised frivolous defence in the suit thus 
enabling the plaintiff to incur more costs than were 
necessary. 

In a suit against the mortgagors the purchaser 
of the mortgaged property in a Court sale held in 
execution of a simple money decree was made a 
party. In the plaint the plaintiff alleged that 
before suit he called upon the purchaser to pay the 


debt uue under the mortgage but he did not pay 
the same. The plaintiff prayed for a personal 
decree against the purchaser enabling him to re¬ 
cover the costs of the suit from him. The pur¬ 
chaser did not set up any defence in answer to 
the mortgage except stating that he was not per¬ 
sonally aware of the mortgage and that he was 
obliged to add a plea that he was not personally 
liable for costs because the plaintiff claimed a per¬ 
sonal decree against him. The Court awarded 
costs against him: 

Held, that the suit was not necessitated by any 
conduct on the part of the purchaser and hence 
there was no justification for awarding costs aga¬ 
inst the purchaser. The mere fact that he did' 
not comply with the notice of demand made upon 
him. was not a reason recognized by law for award¬ 
ing costs against him. AIR (Vol 26) 1939 Mad 
583 : (1939) MWN 481 : 1S5 Ind Cas 434. 

4. Cbsts of appeal. 

-O. 34, R. 10 — Costs — Preliminary decree for 

sale against mortgagor and subsequent purchasers 
of part of mortgaged property — Appeal by pur¬ 
chasers only, dismissed with costs — Purchasers, 
held personally liable for costs of appeal. 

In a mortgage suit preliminary decree for sale 
was passed against the mortgagor and subsequent 
purchasers of part of the mortgaged property. The 
mortgagor did not appeal, but the subsequent pur¬ 
chasers did, and that appeal was dismissed with 
costs; 

Held that the subsequent purchasers were per¬ 
sonally liable for the costs of the appeal. It would 
in this case be an unfair hardship on the 
mortgagor if the property mortgaged were to be 
saddled with the costs awarded against the subse¬ 
quent purchasers and against them alone. The ordi¬ 
nary rule of the costs in a mortgage suit being amal¬ 
gamated with the money realisable by sale of the 
mortgaged property did not apply to the case. AIR 
(Vol 27) 1940 Nag 74: 1939 NLJ 512: ILR (1940) 
Nag 45: 187 Ind Cas 427. 

-O. 34, R. 10 — Costs — Preliminary decree in 

form as amended by Rule Committee of Rangoon 
High Court — Decree declaring that amount due by 
defendant to plaintiff comprised principal, interest 
and costs — Appeal by defendant dismissed — Ap¬ 
pellate Court further directing defendant to pay 
costs of plaintiff in Appellate Court — Property 
sold and purchased by decree-holder — Applica¬ 
tion for personal decree for costs. 

A preliminary decree in a mortgage suit as drawn 
up in the usual form as amended by the Rule Com¬ 
mittee of the Rangoon High Court directed the de¬ 
fendant to pay the costs and declared that the 
amount due by the defendant to the plaintiff was 
certain sum comprising the principal and interest 
and costs. An appeal by the defendant was dis¬ 
missed and the preliminary decree confirmed. The 
Appellate Court further directed the defendant to 
pay the costs of the plaintiff in the Appellate Court. 
The property was put up for sale and purchased 
by the decree-holder. The decree-holder, in execu¬ 
tion, applied for formal decree for costs. The Court 
held that the costs could not be recovered if the 
original mortgage debt was barred and dismissed 
the application. The mortgaged property was sold: 

Held, that personal decree could not be granted 
in respect of costs in the trial Court. They had 
merged in the mortgage money, but costs in the Ap¬ 
pellate Court stood on different footing. The order 
for costs there, must be regarded as personal decree 
against the defendant. As regards these costs the 
plaintiff was entitled to personal decree. AIR 
(Vol 25) 1938 Rang 190 : 1938 Rang LR 56 ; 177 Ind 
Cas 295 (DB). 
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-O. 34, R. 10 — Costs — Appellate Court — Per¬ 
sonal liability. 

Where the mortgagor defendant preferred a se¬ 
cond appeal which was dismissed with costs after 
a final decree had been prepared in the case by 
the lower Court, held, the appellant was personally 
liable for the costs of the High Court. AIR (Vol 
1) 1914 All 190; 24 Ind Cas 873. 

-O. 34, R. 10 —» Costs — Final decree applied for 

atfer an appellate decree for costs against one de¬ 
fendant — Costs of appeal if can be included in 
final decree. 

Where an application is made for a final decree 
after an appellate decree for costs is passed against 
one defendant alone, the decree holder cannot ask 
for the costs of the appeal along with the amount 
finally held due. (1913) 11 ALJ 975: 22 Ind Cas 42. 

-O. 34, R. 10 — Costs — Appellate Court — Per¬ 
sonal liability. 

A mortgagee obtained a decree for foreclosure. 
One of the defendants appealed to the High Court 
which dismissed the appeal with costs to be paid 
by appellants. Held, the costs of the High Court 
must be deemed to have been awarded against the 
appellant personally. (1913) 19 Ind Cas 729 (All). 

-O. 34, R. 10 — The decree for costs on an appeal 

of the defendant from the decree for sale of mort¬ 
gaged property is personal. (1913) 19 Ind Cas 384 
(All.) 

5. Other costs. 

-O. 34, R. 10 — Rule 10 is imperative and all 

costs incurred in connexion wish the suit up to the 
time of the payment of the decree, whether before 
or after the final decree must be included in the 
sum which can be realized by the sale of the mort¬ 
gaged property. AIR (Vol 17) 1930 Oudh 328: 122 
Ind Cas 783: 7 OWN 398 (DB). 

6. Mode of realization. 

- O. 34, R. 10 — Costs — Trying Court imposing 

personal liability for costs on mortgagor—Execution 
of order against person of mortgagor without sell¬ 
ing mortgaged property. 

Ordinarily costs awarded to a mortgagee-decree- 
holder in a mortgage suit or appeal in the absence 
of any express direction to the contrary would be 
part of the mortgage amount decreed and would be 
a charge on the mortgaged property. Where the 
trying Court imposes pesonal liability for costs on 
the defendant-mortgagor in express terms, the 
order is intra vires and can be executed against the 
person of the mortgagor apart from the sale of the 
mortgaged poperty. AIR (Vol 25) 1938 Lah 188- ILR 
(1938) Lah 148: 40 PLR 640; 181 Ind Cos 487 (DB). 

-O. 34, R. 10 — Costs — Appeal — Right to add 

on to the mortgage amount — Realization. 

Costs awarded in mortgage suits including costs 
of appeal form part of the decretal amount and are 
realisable in the first instance by sale of the mort¬ 
gaged property and not otherwise. AIR (V5i 1018 
Oudh 445: 48 Ind Cas 229 (DB). 

7. Costs — Liability for. 

- O. 34, R. 10 — Suit on mortgage — Puisne 

mortgagees and purchaser of equity of redemption 
also defendants — Mortgagor denying liability and 
remaining ex parte — Remaining defendants sup¬ 
porting mortgagor’s statement and contesting suit 

— Decree making all defendants personally liable 
for costs. 

In a mortgage suit, defendant No. 1 was not mort¬ 
gagor, defendants Nos. 2 and 3 were puisne mortga¬ 
gees, defendant No. 4 was the purchaser of the 
equity of redemption of the greater number of the 
items mortgaged, and defendant No. 7 was the pur¬ 
chaser of one item. Defendant No. l filed a written 
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statement denying his liability and then remained 
ex parte. The other defendants mentioned above 
supported the written statement of defendant 
No. 1. Defendant No. 3 made a special claim to 
priority and defendant No. 7 raised a number of 
pleas in connection with the item of property that 
he had purchased. In the decree in the suit, the 
lower Court made defendants Nos. 1, 2, 3, 4 and 7 
all personally liable for costs on the ground that 
defendants Nos. 2 to 4 and 7 supported defendant 
No. 1 in resisting the plaintiff’s claim: 

Held, that the defendants who were supporting 
the mortgagor defendant to resist the claim could 
be made liable personally for the costs along with 
the mortgagor. AIR (Vol 25) 1938 Mad 212: (1937) 
MWN 1173: (1937) 2 ML»J 896; 175 Ind Cas 441. 

-O. 34, R. 10 — Where in a mortgage suit one of 

the defendants raises several pleas without any 
foundation whatever, he ought to be made personal- 
lv liable for the costs of the plaintiff. AIR (Vol 
20) 1933 Lah 329 : 34 PLR 171: 144 Ind Cas 738 (DB). 

8. Costs — Effect on mortgaged property 

-O. 34, R. 10 — Effect. 

The effect of Rule 10 is to make the mortgaged 
property liable for the amount of costs in the first 
instance. AIR (Vol 13) 1926 All 343: 93 Ind Cas 
223. 

9. Costs — Whether a mortgage debt or damages. 
-O. 34, R. 10 — Costs in mortgage suit — Whe¬ 
ther to be regarded as damages. 

Costs in a mortgage suit are not like an award 
of damages, but are to be regarded as a liquidated 
amount capable of ascertainment. AIR (Vol 20) 
1933 Cal 251: 60 Cal 19: 143 Ind Cas 679 (DB . 

-O. 34, R. 10 — Costs — Whether part of the 

mortgage debt. 

The costs of a suit allowed by a mortgage decree 
become part of the debt secured bv the mortgage. 
AIR (Vol 1) 1914 All 444: 12 ALJ 645- 24 Ind Cas. 
,63. 

-O. 34, R. 11. 

See also Civil P. C., S. 34 and O. 34, Rr. 2 and 4. 

1. Charge 

2. Damdupat. 

3. Discretion. 

4. Interest as damages. 

5. Penal interest. 

6’. Pendente lite. 

7. Post decree. 

8. Post- diem. 

9. Prior to suit. 

10. Kate of. 

1. Charge. 

-O. 34, R. 11 — Interest due on mortgage, if can 

be treated as charge on estate — Merc mention of 
separate date for payment of interest, whether suffi¬ 
cient to make general rule inapplicable. 

As a general rule, the mortgagee, in the absence 
of any contract to the contrary, is entitled to treat 
the interest due under the mortgage as a charge on 
the estate and it is for those who allege the con- 
uary to displace that general rule. The mere fact 
that a separate date is mentioned for the payment 
of the interest is not sufficient for this purnose. 
AIR (Vol 22) 1935 Lah 142: 157 Ind Cas 766 (DB). 

-O. 34, R. 11 — Mortgage suit — Interest, whe¬ 
ther charge. 

In a mortgage-decree, interest on the mortgage 
amount should be made a charge on the property. 
AIK 'Vo! 20 1933 Lah 941: 35 PLR 325: 148 Ind 

Cas 213 <DB). 

O. 34, K. 11 — Interest, whether charge on pro¬ 
perty — Contract to the contrary. 

A mortgagee is entitled to treat interest due under 
a mortgage as a charge on the property in the ab- 
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sence of any contract to the contrary. A mere re¬ 
cital in the deed that in default of payment of in¬ 
terest it may be recovered from the person and pro¬ 
perty of the mortgagor by itself does necessarily 
mean that interest ceases to be charge on the pro¬ 
perty. AIR (Vol 20) 1933 Lah 289: 34 PLR 345 : 142 
Ind Cas 309. 

——O. 34, R. 11 — Interest — Charge on property. 

A mortgagee is entitled to treat interest due 
under the mortgage as a charge upon the mortgag¬ 
ed property in the absence of any contract to the 
contrary. (1932) 135 Ind Cas 497: 32 PLR 735. 

2. Damdupat. 

--O. 34, R. 11 — Suit on mortgage — Limit as to 

interest imposed by rule of damdupat reached be¬ 
fore suit — No further interest from date of suit 
to date fixed for payment under preliminary decree 
can be allowed. 

Where the limit imposed by the rule of damdupat 
had been reached before the institution of the suit 
upon the mortgage (for foreclosure), the Court has 
no power under S. 34 or O. 34, R. 11 to grant inte¬ 
rest from the date of the suit to the date fixed for 
payment under the preliminary decree. 

The rule of damdupat operates only so long as 
the relation of creditor and debtor exists, but not 
when the contractual relation has come to an end 
by reason of a decree. The contractual relation of 
creditor and debtor arising out of a mortgage debt 
comes to an end on the expiry of the date fixed 
for payment under the preliminary decree in a 
suit on the mortgage if the property is not redeem¬ 
ed. The matter then passes from the domain of 
contract to the domain of judgment, and the rights 
of the mortgagee thenceforth depend, not on the 
contents of the bond, but on the directions in the 
decree. The operation of the rule of damdupat con¬ 
sequently is from the date of the mortgage to the 
date fixed for payment in the preliminary decree 
in the suit based on the mortgage. If. on any inter¬ 
mediate date, the limit imposed by the rule of dam¬ 
dupat is reached, no further interest can be granted 
under O. 34, R. 11. because the interest cannot be 
said to be legally recoverable within the meaning of 
O. 34, R. 11. Nor can the interest be allowed under 
Section 34 because the provisions of S. 34 do not per¬ 
mit the allowance of more interest than that cal¬ 
culated by the method provided by O. 34, Rr. 2, 4 
and 11. AIR (Vol 33) 1946 Nag 210. 

-O. 34, R. 11 —r Mortgage for value of crops — 

Enhancement in price of crops — Effect — Princi¬ 
pal amount — Determination of. 

Where a person sold future crops for a certain 
price and further agreed that, if he failed to deli¬ 
ver the crops at the stipulated time, he would pay 
the price at the prevailing rates on that date with 
interest and as security mortgaged a house: 

Held, that in a suit for redemption, the enhanced 
price or value in a contract of this description, 
where future crops were sold, could not form the 
principal for the purposes of the rule of damdupat 
but the principal must be the amount actually 
paid. 

% 

The rule of damdupat is an equitable rule in fa¬ 
vour of the debtor and should be strictly applied. 

In a suit for redemption of the mortgage, the rule 
of damdupat will apply and according to that rule, 
the principal will be the amount actually advanced 
at the time of the execution of the mortgage, and 
not the amount due on the date fixed for payment. 
AIR (Vol’20) 1933 Nag 293 : 144 Ind Cas 135. 

-O. 34, R .11 — Scope of the rule. 

The rule of damdupat refers to double the origi¬ 
nal principal and not double the principal amount 


which remains due when the arrears of interest ac¬ 
crue. AIR (V 18) 1931 Nag 161 : 14 NLJ 109 : 27 
NLR 312: 134 Ind Cas 274. 

3. Discretion. 

-O. 34, R. 11 — Discretion of Court — Interest 

pendente lite and future interest — Contractual 
rate — Duty of Court to award — Rate of 6 per 
cent, for pendente lite and future interest — Le¬ 
gality. 

After the C. P. Code was amended in 1929, by 
the insertion of R. 11, in O. 34, C. P. Code, any con¬ 
flict which might have existed between S. 34 and 
O. 34, Rr. 2 and 4, has been removed, and R. 11 
newly added, gives the Court a discretion so far as 
interest pendente lite and subsequent interest are 
concerned. It is now no longer obligatory on the 
Courts to decree interest at the contractual rate up 
to the date of redemption in all circumstances, if 
there be no question of the rate being penal, or ex¬ 
cessive, or substantially unfair. The Court may 
award such interest at 6 per cent. onlv. AIR (Vol 
37) 1950 Pat 391 (DB). 

-O. 34, R. 11 — Reduction in. 

Interest to which mortgagee would be entitled 
under Civil P. C., O. 34, R. 11, can be limited under 
Section 7 of the Bihar Money Lender’s Act. AIR 
(Vol 27) 1940 FC 7: (1940) 1 MLJ 23 Sup: ILR (1940) 
Kar (FC 45 Sup: (1940)MWN 682: 21 PLT 631: 52 
MLW 127: 44 CWN (FC) 18: 72 CLJ 174; (1940) 
FCR 31; 6 BR 499: 187 Ind Cas 436. ’ 

-O. 34, R. 11 — Where the rate of interest fixed 

is fairly high, the Court can exercise its discretion 
in favour of allowing sale in place of foreclosure. 
The fact that the mortgagee waited for 13 years be¬ 
fore suing and allowed the sum of Rs. 726 to amount- 
up to over Rs. 8.000 should a^sc be taken into consi¬ 
deration. AIR (Vol 27) 1940 Nag 156: 1940 NLJ 179: 
ILR (1941) Nag G07: 190 Ind Cas 641. 

-O. 34, R. 11 — The expression “on the principal 

amount found or declared due” refers not only to 
principal sum but also to amount due on interest 
which has become part of principal — Interest 
from date of suit till date of redemption on princi¬ 
pal sum with interest can be awarded if deed pro¬ 
vides it. 

The words ‘’on the principal amount found or 
declared due” in Cl. (a). Sub-Cl. (i; of O. 34, R. 11, 
Civil P. C., refer not only to the principal sum se¬ 
cured by the mortgage-deed but also to the amount 
due on account of interest which has become a part 
of principal in accordance with the terms of the 
deed on the date when the preliminary decree is 
prepared. There is no force in the contention that 
the Legislature, when they used the words “due or 
declared to be due” in Rule 11, enacted that in cal¬ 
culating interest from the date of the suit till the 
date fixed for redemption, no interest on interest 
was to be allowed to the mortgagee in spite of the 
terms of the morgage-deed. AIR (Vol 24) 1937 All 
442- (1937) ALJ 324 : 1937 AWR (HC) 305: ILR 
(1937) All 584: 169 Ind Cas 795 (DB). 

-O. 34. R. 11 — Order 34, R. 21 does not give the 

Court discretion to order a less amount of interest 
for the period of 6 months from the date of the 
preliminarv deciee. AIR (Vol 22) 1935 All 1003: 
1935 AWR (HC) 1107: (1935) ALJ 1161: 158 Ind Cas 
233. 

-O. 34, R. 11 — O. 34, R. 11 dealing with interest 

after the decree, is clearly a matter within the dis¬ 
cretion of the Court, as the word used there is 'may/ 
AIR (Vol 22) 1935 Pat 98: 14 Pat 400 ; 16 PLT 579: 

1 BR 590: 156 Ind Cas 2S0 (DB). 
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- - O. 34, R. 11 — Discretion — Appeal. 

The matter of interest from the date of the pre¬ 
liminary decree is within the discretion of the trial 
Court and if it has exercised its discretion, the Ap¬ 
pellate Court will not interfere. AIR (Vol 19) 1932 
All 123: 53 All 54: 137 Ind Cas 334 (DB). 

-O. 34, R. 11 — Interest at bond-rate up to ex¬ 
piry of period of grace. 

Though in a mortgage suit the Court can allow 
Interest at the bond rate up to the expiry of the 
period of grace, there is nothing in the Civil P. C., 
compelling a. Court to do so. AIR (Vol 19) 1932 Pat 
332 : 13 PLT 545 : 140 Ind Cas 104 (DB). 

4. Interest as damages. 

-O. S4, R. 11 — No prevision for interest on ar¬ 
rears of interest — Mortgagee kept out of his money 
for three years — Equitable right to interest by 
way of damages. 

Where, in a mortgage bond, there was no provi¬ 
sion for charging interest on arrears of interest but 
the mortgagee was kept out of his money for three 
years: 

Held, that though mortgagee was not entitled to 
interest as of right, in equity he was entitled to some 
interest by way of damages which may be fixed at 
the Court rate of 6 per cent, per annum. AIR (Vol 
21) 1934 Pesh 48: 151 Ind Cas 54 (DB). 

6. Penal Interest. 

-O. 34, R. 11 — Redemption suit — Charge for 

interest. 

Under the terms of the mortgage deed, the pro¬ 
perty was to be enjoined by the mortgagee in lieu 
of interest and it was specifically stated in the 
mortgage-deed that from the expiry of three years 
fixed for payment of principal, interest at 12 per 
cent, was payable and that the mortgagee was to 
enjoy the property in addition to the right to re¬ 
cover interest. There was no recital in the docu¬ 
ment to indicate that it was the intention of the 
parties that there was to be no charge for interest. 
Subsequent to the mortgage the property was leas¬ 
ed by the mortgagee to the mortgagor and another 
person. The rent was in arrears and a suit was fil¬ 
ed in 1936 and decree obtained on March 25, 1937. 
In 1 he meanwhile, on May 30. 1935. the mortgagor 
sold the property to S for Rs. 1.000 and directed him 
to redeem the mortgage by payment of Rs. 800. In 
a suit for redemption by S ; 

Held, that the mortgagee was entitled to recover 
interest. 

Merely because the provision for payment of ad¬ 
ditional interest was penal, it could not be said 
that it was unenforceable. 

Held, also that as the sale was subject to the 
mortgage and the vendee was directed to discharge 
the mortgage and had himself deposited the amount 
under S. 53 of the T. P. Act, it could not be said 
that the vendee was not aware of the terms of the 
mortgage: 

Held, further that in the circumstances of the 
case, the Court, was justified in directing interest 
to be paid to the mortgage at 6 per cent. AIR (Vol 
30) 1943 Mad 109; 55 MLW 661: (1943) MWN 19- 
207 Ind Cas 351. 

-O. 34, R. 11 — Stipulation for payment of, in 

nature of penalty — Stipulation held in nature of 
penalty and not binding on mortgagor — Contract 
Act (IX of 1872). S. 74. 

A mortgage deed provided that the sum of 
R- 3 - 2.000 which was borrowed thereunder should 
be re-paid in eight annual instalments of Rs. 250 
each, such instalments to count both towards prin¬ 
cipal as well as interest on the entire sum. The 
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stipulation for payment of interest ran as follows: 
that in default of payment of sums due in any ins¬ 
talment, the sum remaining unpaid on the date 
shall be added to the principal and the entire 
amount become payable at once irrespective of fu¬ 
ture instalments, the entire sum carrying interest 
at 1 per cent, per mensem compound with yearly 
rests: 

Held, that there was a clear penalty which the 
parties could not have intended to be enforced as 
damages for breach of the contract to pay annual 
instalments. The stipulation which required pay¬ 
ment for compound interest at 12 per cent, per an¬ 
num was, therefore, not binding on the mortgagor. 
AIR (Vol 26/ 1939 Mad 481: (1939) 1 MLJ 491: (1939) 
MWN 323: 49 MLW 534: 185 Ind Cas 440 (2) (DB). 

-O. 34, R. 11 — Interest on default. 

In bonds securing payment of money, the con¬ 
tract regarded as primary is the promise to pay the 
amount due to the creditor with interest, if any, 
agreed upon. Any further contract to be binding 
on the promisor if he breaks this contract is re¬ 
garded as a secondary one intended to secure the 
fulfilment of the primary contract. The line of 
demarcation between primary and secondary con¬ 
tract is the occurrence of the breach. Any con¬ 
tract that is to come into force after the breach is 
of a remedial nature. 

The terms of the mortgage deed pertaining to in¬ 
terest were as follows: “We will pay interest at 
the rate of Re. 1 per cent, per month. We agree to 
pay annual interest at compound rate on the whole 
amount borrowed and pay the principal sum within 
five years on default in payment of interest in any 
year we agree to pay compound interest at the rate 
of Re. 1-4 per cent, per month on the whole 
amount”; 

Held, that the stipulation to pay compound in¬ 
terest could only come into operation after the deb¬ 
tor's default in payment of the simple interest. 
Therefore, it could not be treated as being a part 
of the primary contract. On this view it must be 
held that the original rate of interest was only 
Re. 1 per cent, simple and the compound interest 
was to become chargeable only on the debtor’s fai¬ 
lure to pay the simple interest. Therefore, the 
secondary agreement not only made the interest 
compound but also enhanced the rate of interest 
from Re. 1 to Re. 1-4 per cent, per month. Conse¬ 
quently, the stipulation must be regarded as a penal¬ 
ty. 

Held, further, that under the cicumstances, it was 
open to the Court to follow any of the two alterna¬ 
tives. namely, to award compound interest at the 
original rate or simple interest, at the enhanced 
rate and where, in the exercise of its discretion, it 
has awarded compound interest at the rate of Re. 1 
per cent, per month the High Court will not inter¬ 
fere. (1936) 163 Ind Cas 954: 18 NLJ 220 (DB), 

-O. 84. R. 11 — Power to reduce. 

Where a mortgage deed provided for 2 per cent, 
per mensem compound interest and there was noth¬ 
ing to show that any undue infiluence had been 
exercised.- 

Held, that the Courts would not be justified in 
reducing the rate of interest. AIR (Vol 20) 1933 
Lah 632: 34 PLR 844; 145 Ind Cas 432 (DB). 

6. Pendente lite. 

O. 84. R. 11 — Power of Court to vary contrac¬ 
tual rate. 

riie Court has power to vary the contractual 
rate in respect of interest pendente lite in a mort¬ 
gage suit. AIR (.Vol 36) 1949 Cal 607 (DB). 
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-O. 34, R. 11 — Rule 11 of O. 34 does not affect 

tile Court’s power to allow pendente lite interest 
under O. 34, R. 2. The Court has a discretion 
under O. 34, R. 11, in the matter of awarding pen¬ 
dente lite interest. AIR (Vol 29) 1942 Pat 102 : 8 
BR 83 : 21 Pat 167 : 196 Ind Cas 677 (DB). 

-O. 34, R. 11 — Discretion. 

Rule 11 of O. 34, Civil P. C., which removes any 
conflict that there might have been between S. 34 
and O. 34, Rr. 2 and 4, gives a certain amount of 
discretion to the Court, sc far as interest pendente 
lite and subsequent interest are concerned. It is 
no longer absolutely obligatory on the Courts to 
decree interest at the contractual rate up to the 
date of redemption in all circumstances, if there 
be no question of the rate being penal, excessive or 
substantially unfair within the meaning of the 
Usurious Loans Act, 1918. AIR (Vol 27) 1940 F C 
20 : 6 BR 589 : ILR (1940) Kar (F C) 33 Sup. : 
(1940) 1 MLJ 14 Sup. : 44 CWN F C 21 : 72 CLJ 
165 : 21 PLT 1109 : (1940) FCR 61 : 187 Ind Cas 
796. 

-O. 34, R. 11 — Interest from date of suit to date 

of redemption at rate fixed in mortgage deed, if can 
be recovered. 

Mortgagee is entitled to claim interest from the 
date of the suit till the date of redemption at the 
rate fixed in the mortgage-deed as, till the period 
for redemption has expired, the matter remains in 
contract, and the interest has to be paid at the rate, 
and with the rests specified in the contract of mort¬ 
gage. AIR (Vol 27) 1940 Lah 333 : ILR (1940) Lah 
658 : 192 Ind Cas 505 (DB). 

7. Post decree. 

-O. 34, Rr. 11, 2, 4 — Mortgage suit — Interest 

up to date of preliminary decree — Interest for 
period subsequent to such date — Option given to 
Court. 

Rule 11 of O. 34, C. P. C., must be read with Rr. 
2 and 4. O. 34, R. 11, gives a discretion to the Court 
to allow interest up tc the date fixed for redemp¬ 
tion under the preliminary decree, and this interest 
is payable “on the principal amount found or de¬ 
clared due on the mortgage”. This latter amount 
is obviously the amount found or declared due by 
the preliminary decree. Where the mortgage bond 
carries compound interest, the preliminary decree, 
according to the provisions of O. 34. R. 2 and R. 4, 
shall allow compound interest from the date of the 
bond up to the date of that decree. The Court 
has no option to disallow interest at the contract 
rate up to the date of the preliminary decree, un¬ 
less, of course, the rate of interest is found penal 
or excessive. For the period subsequent to the 
date of the preliminary decree, however, the Court 
has under O. 34, R. 11, the option either to allow 
or refuse interest. AIR (Vol 28) 1941 Pat 378 : 22 
PLT 317 : 7 BR 641 : 193 Lid Cas 661 (DB). 

-O. 34, R. 11 (b) — Preliminary decree fixing 

date for payment — Rate of interest after such 
date is discretionary with Court — Decree not men¬ 
tioning about future interest — If it can be assum¬ 
ed that Court allowed no interest — Successor of 
Judge passing decree, if can exercise discretion 
vested in Court by O. 34, R. 11 (b). 

Where a preliminary mortgage decree fixes a 
date for the payment of the amount due under it, 
the rate of interest after such fixed date is a matter 
for the discretion of the Court under O. 34, R. 11 
(b), Civil P. C. Where, in the decree, the space for 
entering rate of future interest until realization 
of the amount due is left blank, it cannot be said 
that the Court intended to allow such intrest but 
accidentally forgot to do so, and even if there is 
mention of such interest in the latter part of the 


decree, it must be assumed that the Court did not 
allow any such interest. The successor of the 
Judge who passed the decree cannot exercise dis¬ 
cretion vested in the Court by O. 34, R. 11 (b) as 
one does not know what rate the Judge passing 
the decree might have thought suitable. AIR 
(Vol 24) 1937 Lah 894 : 39 PLR 769 : 175 Ind Cas 
634. 

-O. 34, R. 11 — Interest from date of sale to 

date of confirmation. 

A decree-holder in a mortgage suit for a sale has 
a right to interest on the decretal amount from 
date of sale to date of confirmation of the sale. 
AIR ((Vol 24) 1937 Rang 193 : 169 Ind Cas 432 
(DB). 

-O. 34, R. 11 — Decree — Mortgage interest — 

Contract rate. 

Li mortgage decrees account should be made of 
moneys due at the contract rate of interest up to 
the date fixed in the decree for payment, and after 
that date interest should be allowed at such rate 
as the Court may fix. (1901) 29 C. 43 (52) (DB). 

8. Post diem. 

-O. 34, R. 11 — Mortgagee not paying part of 

principal forth-with as stipulated — Interest on 
such amount, when accrues — Redemption, if ac¬ 
crues only from date of payment. 

Where, under a deed of mortgage, part of the 
money is made payable forthwith to another but 
due to unexpected events, the payment is made 
only after some years, the money cannot be deem¬ 
ed to have been paid to the mortgagor at the time 
of the mortgage. Nor can the mortgagee be con¬ 
sidered to be the agent of the mortgagor in res¬ 
pect of the payment. Consequently, the mort¬ 
gagee is not entitled to interest on that amount 
from date of mortgage but only from date of actual 
payment by him. The right to redeem also ac- 
cruse after the expiry of the stipulated period from 
dates of actual payment. AIR (Vol 23) 1936 Lah 
168 : 161 Ind Cas 251 (DB). 

-O. 34, R. 11 — Absence of stipulation for post 

diem interest — — Interest, how to be awarded — 
Compound interest, if can be awarded in absence 
of agreement. 

Even in a case where there is no express stipu¬ 
lation in a mortgage document for post diem in¬ 
terest, such interest may be awarded either under 
a contract to be implied or as compensation and 
the usual practice is to award such interest at the 
contract rate. AIR (Vol 20) 1933 Mad 171; 145 Ind 
Cas 762. 

-O. 34, R. 11 — Post diem interest given to 

mortgagee by way of damages — Whether can be 
treated as charge on the estate. 

Post diem interest given to a mortgagee or a 
charge-holder by way of damages cannot be treat¬ 
ed as a charge on the estate although when com¬ 
pensation for breach of penal clauses, the damages 
for which may have even to be ascertained by 
Court, is awarded, it may be regarded as a portion 
of the mortgage-money as it fails to be decided 
inside the privisions of the contract of mortgage 
and not outside it. (1333 > 143 Ind Cas 750 (FB) 
(Cochin.) 

-O. 34 R. 11, S. 34 — Mortgage — ‘Principal 

amount found on declared due on the mortgage’, 
whether includes interest. 

The question as to the rate of interest in the 
case of a mortgage is to be determined under O. 
34 and not under S. 34. Allowing interest at the 
contract rate on the principal amount only from 
date of suit to date fixed for payment is proper. 
The words “the principal amount found or declared 
due on the mortgage” in O. 34, R. 11 (a> (i), do 
not include interest. AIR (Vol 20) 1933 Oucih 128: 


If 
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10 OWN (CC) 173: 8 Luck 315: 144 Ind Cas 983. 
(DB). 

-O. 34, R. 11 — Interest from date fixed for re¬ 
payment to date of realisation — Discretion of 
Court. 

It is not obligatory on the Court to award in the 
case of a mortgage, interest for the period from 
the date fixed for re-payment until the date of 
actual realisation. 

The discretion of the Court in the matter is not 
confined to the question of the rate of interest 
only. AIR (Vol 19) 1932 Cal 689: 59 Cal 722: 139 
Ind Cas 455 (DB). 

-O. 34. R. 11 — Right to post diem interest — 

Usurious Loans Amendment Act (XXVII of 1926), 
whether applies to suits on mortgages executed be¬ 
fore 1926. 

In a mortgage suit, the plaintiff will be entitled 
to interest up to the date of payment and not 
merely till the date of suit. 

Where a mortgage is sought to be redeemed af¬ 
ter the Usurious Loans Amendment Act, 1926, took 
effect, it is open to the Court to reduce the rate of 
interest payable to the mortgagee even though the 
mortgage was executed before the enactment of 
the said Act. AIR (Vol 19) 1932 Cal 83 (1): 35 O 
WN 654: 135 Ind Cas 800 (DB). 

-O. 34, R. 11 — Rate of interest after expiry 

of dale of payment. 

After the day fixed for payment of mortgage 
money, the matter passes from the domain of con¬ 
tract to that of judgment and the rate of interest 
that should be fixed after the date fixed for pay¬ 
ment is the court-rate. i.e.. 6 per cent. (1907) 34 
IA 9: 34 Cal 150 (161) (PC). 

-O. 34, R. 11 — Mortgage money — Mortgagor 

willing to redeem — Mortgagee’s representatives 
legally unable to give valid discharge — Effect of 
— Period from which interest is stopped — How 
far tender necessary. 

On the 3rd February 1902. the defendants, exe¬ 
cutants of a mortgage, called upon the plaintiffs, 
the purchasers of the equity of redemption, to pay 
the amount due upon the mortgagee with interest 
within three months. The defendants, who were 
executors, applied on the 8th January 1902. calling 
upon the Registrar of Assurances to deposit the 
will in Court which was done on the 24th January 
1902. The document was sent for translation and 
translated on the 2nd April. The defendants ap¬ 
plied for probate on the 17th June 1902. In the 
meanwhile, plaintiffs called upon defendants seve¬ 
ral times in March and April to state if they had 
filed a petition for probate: and, later on. plain¬ 
tiffs intimated to defendants that the money was 
ready and waiting to be paid to them. 

Heid. that the interest over the principal ceas¬ 
ed to run from the 3rd Mav 1902, the time when 
the defendant's notice expired. (1902) 4 Eom LR 
453: 2G B. 643 (643). 


9. Prior to suit. 

■- ( 34, R. 11 — Court has discretion to refuse 

interest — Interest prior to suit, held could not be 
allowed. 


Order o f, II. 11, Civil P. C., docs not deprive the 
Court ol discretion to reluse interest in appropriate 
circumstances. (In view of the plaintiff mortgagees 
inaction to sue lor nearly 12 years alter the accrual 
ol the right to sue on his mortgage, interest prior 
to suit, l.eld should not be allowed). AIR (Vol 20) 

1943 Sind 59: ILR (1942) Kar 452: 204 Ind Cas 
574 (DB). 


-O. .34, R. II — Mortgage — Right of prior mort¬ 
gagee to claim interest: 

Where a decree directed that the puisne mort¬ 
gagee should pay to the prior mortgagee the amount 
due under his mortgage, it would be no answer to 
the latter’s claim for interest that such claim should 
have been advanced in the suit itself. Such a claim 
may be advanced in the proceedings taken under 
S. 89 of the T. P. Act. 1903 AWN 219: 26 A 185 
(188) (DB). 

-O. 34, R. 11 — Interest, calculation of — 

Period — Whether date on which money lent and 
date on which repaid should both be counted — 
Usage. 

In the absence of any proof as to any local usage 
amongst the hankers of the particular locality a 
mortgagee is not entitled to interest for the day on 
which the money was advanced as also for the day 
on which the money was repaid. (1903) 8 CWN 
216 (217) (DB). 

10. Rate of. 


-O. 34, Rr. 4 and 11 — Interest at contractual 

rate, awarding of — It may be disallowed altogether 
hut if allowed, it must be allowed at contractual rate 
under O. 34, R. 11 (1) — Court not acting accord¬ 
ing to Rr. 4 and 11 — Reasons must he given. 

Under the provisions of O. 34, R. 11 and R. 4, 
interest should ordinarily he allowed at the contrac¬ 
tual rate on the principal amount due, in the first 
place up to the date ol the decree and in the second 
place from the date of the decree to the date fixed 
for payment under the provisions of R. 4. It is 
possible that in some circumstances for good reasons 
a Judge may disallow interest altogether lnit if he 
does allow interest, he must, under the provisions of 
O. 34, R. 11 (1), allow it on the principal amount at 
the contractual rate, il there is such a rate. The 
Court must give reasons why he has not acted in 
accordance with those provisions. AIR (Vol 29) 
1942 All 444: 1942 AWR (HC) 330: (1942) ALJ 616: 
TLU (1942) All 908: 205 Ind Cas 207 (DB). 

-O. 34, R. 11 — Rate of interest. 

It is well-established that a mortgagee is entitled 
to the rate of interest stipulated for in the mortgage 
deed, and unless there arc any good grounds to de¬ 
prive him of that light, the rate agreed upon can¬ 
not he disallowed. AIR (Vol 25) 1938 Bom 357: 40 
Bom LR 545: 177 Ind Cas 467 (DB). 


-O. 34, R. 11 — Excessive interest — Mortgage, 

whether invalid. 

I he mere ground that the interest is excessive is 
no ground to make the mortgage invalid. AIR (Vol 
23) 1936 All 712: (1936) AL1 1262: 1936 AWR 
MIC) SS7: 165 Ind Cas 498 (DB). 

--fh 34, R. 11 — Interest — Appropriation — 

Compound interest — Interest added to principal — 
Payment, how appropriated stated. 

In the ease ol simple interest, the interest remains 
always separate and apart Irom the principal. In 
(lie ease ol compound interest, as soon as the inte¬ 
rest lulls due, it becomes a part ol the principal 
and do<s not remain separate Irom the principal: as 
M),,n ;,s any interest (alls due, it should he added 
In the principal of which it became a part. From 
il whatewr i-, paid hv the mortgagors on account 
ol interest should be' deducted. Similarly, m ordi¬ 
nary cases (In' money is first applied in payment of 
inleiest and (hen, when (hat is satisfied in payment 1 
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of the capital. AIR (Vol 23) 1936 All 712: 1936 
AWR (HC) 887: (1936) ALJ 1262: 165 Ind Cas 498 
<DB). 

-O. 34, R. 11 — Mortgage deed — Interest stipu¬ 
lated 24 per cent — Mortgage created to deprive 
legatee of benefit of property. 

In a mortgage deed, the rate of interest stipulat¬ 
ed was 24 per cent, per annum. The mortgage was 
deliberately created in order to deprive the legatee 
under the will of the mortgagor for the benefit of 
the property. The mortgagee who was in collusion 
with the mortgagor allowed the interest on the mort¬ 
gage to accumulate obviously with the intention of 
absorbing the entire property : 

Held, that the rate of interest was very high and 
should be reduced to 6 per cent, per annum. AIR 
(Vol 23) 1936 Pat 3: 16 PLT 689: 2 BR 237: 160 
Ind Cas 681 (DB). 

-O. 34, R. 11 (1) (a) (b) — Interest how calculat¬ 
ed — “Principal amount”, whether includes inte¬ 
rest due before suit on money secured by mortgage 
— Interest on costs during pendency of suit. 

Clause (a), sub-cl. (i) of R. 11, O. 34, Civil P. C., 
provides that interest up to the date on which pay¬ 
ment of the amount found due is to be made under 
the preliminary decree is to be calculated on the 
principal amount at the rate payable on the princi¬ 
pal, or, where no such rate is fixed, at such rate as 
the Court deems reasonable. The words ‘‘principal 
amount” as used in this sub-clause mean the princi- 
pay money secured by the deed of mortgage and 
interest which has accrued due before the suit can¬ 
not be regarded as part of the principal amount. It 
is wrong to allow interest at the contractual rate on 
the entire amount (i.e., principal and interest up to 
suit) claimed in the suit. Similarly, Sub-cl. (ii) of 
cl. (a) provides that interest on the amount of costs 
of the suit can be awarded only from the date of 
the preliminary decree. Interest on the costs during 
the pendency of the suit cannot be allowed. As 
regards interest subsequent to the date fixed for pay¬ 
ment, cl. (b) of R. 11 makes provision for interest 
on the aggregate of the principal sum specified in 
cl. (a) and of interest thereon as calculated in ac¬ 
cordance with that clause at such rate as the Court 
deems reasonable. The usual rate of interest allow¬ 
ed in such cases is 6 per cent, per annum. 

Held, that there were no sufficient grounds for 
allowing interest at the higher rate of 9 per cent, 
per annum.) AIR (Vol 22) 1935 Oudh 263: 1935 
OWN (CC) 228: 10 Luck 687: 154 Ind Cas 46. 

7 O. 34, R. 11 — Interest — 12 per cent, simple 
interest, if fair. 

Prima facie and in the absence of special circum¬ 
stances to the contrary, the rate of 12 per cent, per 
annum simple, may be taken as a fair, proper and 
reasonable rate in a mortgage transaction. AIR 
(Vol 21) 1934 All 938: 4 AWR (HC) 103: 153 Ind 
Cas 695 (DB). 

* O. 34, R. 11 — Post diem interest allowed as 
damages. 

Where a mortgage provided that (a) the mort¬ 
gagee will remain in possession of the land; (b) the 
mortgage will continue for a term of five years; 
(c) out of Rs. 600 Rs. 300 only will carry interest 
at the rate of 9 p. c. p. a.; (d) the interest will be 
paid annually, failing which compound interest will 
be charged; (e) the mortgagor will not be compe¬ 


tent to effect an alienation or redemption within the 
term fixed; (f) on the expiry of the term the entire 
mortgage money with interest will be paid; and 
(g) the mortgagee will be entitled to recover his 
dues from the property at any time he liked : 

Held, that the mortgagees will be entitled to re¬ 
ceive compound interest at the rate of 9 p. c. p. a. 
as stipulated for five years and single interest at 
the same rate for a period of six years prior to the 
institution of the suit as damages. AIR (Vol 21) 
1934 Lah 898 (DB). 

-O. 34, R. 11 — Original rate 9 per cent. — 

Enhanced rate 12 per cent, on default instalments 
— Exigible clause after five instalments — Interest 
on defaulted instalments after whole amount has 
become payable, if can be reduced from 12 to 9 
per cent. 

Where the debt bears interest at 12 annas per 
cent, per month with an enhanced rate of one per 
cent, per mensem on defaulted instalment, the judge 
cannot reduce this to 12 annas per cent, only on 
defaulted instalments from the time when the whole 
sum becomes exigible, e.g., on the default of five 
instalments, because a clause concerning the eligi¬ 
bility of total payment cannot operate in the mort¬ 
gagor’s favour. AIR (Vol 21) 1934 Nag 264: 30 
NLR 331: 153 Ind Cas 115. 

-O. 34, R. 11 — Interest on interest — Provi¬ 
sions as to. 

Under O. 34, R. 11, Civil P. C., interest, after 
it becomes due, shall be added to the princix^al 
money and the aggregate amount so found due shall 
be decreed to the mortgagee. AIR (Vol 21) 1934 
Oudh 473: 11 OWN (CC) 1141: 151 Ind Cas 856 
(DB). 

-O. 34, R. 11 — Compound interest. 

Compound interest cannot be awarded unless it 
has been specially agreed to. AIR (Vol 20) 1933 
Mad 171: 145 Ind Cas 762. 

-O. 34, R. 11 — Provision for interest in mort¬ 
gage deed — Award of compound interest — Lega¬ 
lity of. 

Where a mortgage deed shows clearly that it was 
intended by the parties that compound interest 
should be paid under its terms, the Court is justi¬ 
fied in awarding compound interest. Interest on 
interest always means ‘compound interest’. AIR 
(Vol 20) 1933 Oudh 411: 10 OWN (CC) 91o: 147 
Ind Cas 807 (DB). 

-O. 34, R. 11 — Interest — Presumptions as to 

rate. 

If a mortgage deed contains stipulations regard¬ 
ing the payment of interest till the date fixed lor 
payment, a presumption arises that the parties in¬ 
tended that interest should be paid alter the date 
and where no inference regarding the rates can be 
drawn, the presumption is that it was intended to 
pay interest at a reasonable rate. 

A mortgage deed in which prospective interest 
had been added as swai and which provided for 
payment in instalments contained a clause that if 
instalments were defaulted, interest at 2 per cent, 
per mensem compound was to be paid till satisfac¬ 
tion. There was, however, a further clause that, if 
two instalments were defaulted, the whole amount 
should become due. The deed made no provision 
for interest on the whole sum if it became due : 
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Held, (i) that as there was no precise definition 
of the rate of interest prior to default, it was not 
possible to draw an inference that the parties intend¬ 
ed that after the whole amount became due, inte¬ 
rest should be paid at the rate which can be de¬ 
duced from the arrangement regarding addition of 
swai and payment by instalment : 

(ii) that as the terms of the deed did not indi¬ 
cate what rate of interest should be paid after the 
entire amount became due, the plaintiff was only 
entitled to a reasonable rate of interest. AIR (Vol 
19) 1932 Nag 39: 28 NLR 1: 136 Ind Cas 887. 

-O. 34, R. 11 — Interest, rate of — Accounts 

between purchaser at mortgage sale and subsequent 
purchasers of equity of redemption not made parties 
in mortgage suit : See (1907) 11 CWN 403: 5 CLJ 
315 (324). 

-O. 34, R. 11 — Mortgage — Simple interest 

only provided — No mention of rests — Trade cus¬ 
tom — Contract to the contrary. 

In the absence of any custom of trade, and in the 
absence of any contract to the contrary, express or 
implied, where a bond provides only simple inte¬ 
rest, only simple interest can be allowed. (1905) 7 
Bom LR' 772 (790). 

-O. 34, R. 12. 

See also Civil P. C., S. 73. 

- O. 34, R. 12 — Suit by puisne mortgagee for 

sale — Prior mortgagee impleaded and consenting 
to sale entire property — Preliminary decree for 
sale of entire property is valid. 

The Civil P. C. is not exhaustive and unless there 
is a prohibition the trial Court is fully entitled 
to make such orders and pass such decrees ex 
debito justitiae — even if not provided by the Court 
—as appear to be necessary in the circumstances, 
of the case. Order 34, R. 12, does not provide, 
that a decree for sale must necessarily have been 
passed before the date of the consent of the prior 
mortgagee. There can be no objection in constru¬ 
ing it in such a way as to take within it the con¬ 
sent of a prior mortgagee preceding the decree 
for sale. Therefore, in a suit for sale brought by 
a puisne mortgagee when the prior mortgagee is 
impleaded as a party to the action and is willing 
to have the property sold free from his incum¬ 
brance on the condition that he should be paid 
first out of the proceeds oi the property mortgaged 
with him, it is competent for the *Court to pass a 
preliminary decree for the sale of the entire pro¬ 
perty. AIR (Vol 30) 1943 Mad 455 : (1943) MWN 
111 : (1943) 1 MLJ 163 : 56 MLW 170 : 210 Ind 
Cas 194. 

-O. 34. R. 12 — Construction — A mortgaging 

property X to B and subsequently properties X and 

Y to C — Mortgage decree by B without implead¬ 
ing C — Property X sold in execution and pur¬ 
chased by I) — Suit by C on his mortgage im¬ 
pleading r> — Court directing sale of property 

Y first and then of X, if necessary — No question 
of marshalling, held arose — Facts, held did not 
warrant inference of D being consenting party to 

order of sale free of his previous charge _ D’s 

omission to plead his prior rights in C's mortgage 
suit, held did not bar D from raising that ques¬ 
tion by suit against C — Constructive res judicata 
— D held could use first mortgage as shield against 
C • 

Under O. 34. R. 12. Civil P. C„ the Court can 
direct a sale of the mortgaged propertv at the 
instance of a subsequent mortgagee, free from any 
mortgage, only when the prior mortgagee gives 
his consent, and in that case he is bound to give 


the prior mortgagee the same interest in the pro¬ 
ceeds of the sale as he had in the properties sold 

A mortgaged property X to B and subsequently 
mortgaged properties X and Y to C. B who was 
not aware of the rights of C obtained a decree with¬ 
out impleading C and in execution thereof got sold 
propertv X which was purchased by D. c then 
brought a suit on his mortgage making D also a 
party. The decree in C’s suit directed that O 
should proceed in the first place against property 
Y and if the sale proceeds were insufficient to wipe 
off his dues he could then proceed to sell property 
X. It was not mentioned that the property x 
would be held free of the rights of D but the lower 
Court held that that must be the effect of th© 
order which was made in the presence of D. it 
was also contended that the omission on D’s part 
to plead his rights in C's mortgage suit barred him 
from raising that question again in a subsbequent* 
suit, against C: 

Held, that no question of marshalling arose on 
the facts of the case and D could not be said to 
be a consenting party to the order of sale in C$ 
suit merely because it was at his instance that 
a discretion was given to sell property Y first. 
Even if such an order was made at the instance 
of D that fact alone did not justify the inference 
that he consented to have property X sold by the 
second mortgagee free and clear of his previous 
charge even though no order was made giving him 
a prior charge on the sale proceeds. 

Held further that omission on D’s part to plead 
his rights in the mortgage suit and to invite the 
Court to pass an order in his favour could nob 
operate as a bar to his raising that question again 
by suit against C on the principle of constructive 
res judicata inasmuch as, in order to attract the 
doctrine of constructive res judicata, it must be 
shown that there were allegations made by C inhi9 
plaint in the mortgage suit which impugned or 
sought to displace the prior title of D. Far from 
containing any allegations in derogation of D’s 
title, C expressly admitted his prior interest and 
claimed only a right to redeem. Consequently, 
the subsequent suit by D to establish his prior 
rights was not barred by constructive res judicata. 

Held, also that though D was a purchaser at the 
mortgage sale held at the instance of the first 
mortgagee, he could use the first mortgage as a 
shield against the puisne encumbrancer. AIR (VoL 
29) 1942 Cal 138 : 74 CLJ 1 : 45 CWN 705 : 202 
Ind Cas 30S (DB). 


-O. 34. R. 12 — A prior mortgagee is not neces¬ 
sary party to a suit on mortgage but if, however, 
a prior mortgagee is impleaded and he does not 
offer to redeem his mortgage, he will not be affect¬ 
ed by decree in suit. The sale will be subject to 
the mortgage and provision of O. 34, R. 12 will 
apply. AIR (Vol 24) 1937 Cal 446 65 CLJ 1 : 170 

Ind Cas 926 (DB). 

O. 34, R. 12 — Mere filing of application after 
decree — Whether can make an alleged P rlor 
mortgagee a party to the decree. 

the mere filing of an application after a decree 
has been passed cannot make a prior mortgagee ft 
party to the decree, even if a mortgage suit does 
not end until the propertv has been brought to 
sale. AIR (Vol 24) 1937 Mad 554 : (1937) MWN. 
35o : 4o MLW 64G : 170 Ind Cas 932. 


u. 34, K. 12 — Order under R. 12 — Whether 


a decree and appealable. 

An order passed under 
enquiry will not. amount 
appealable. AIR (Vol *M) 
MWN 353 : 45 MLW G4G : 

"T P ^ — Scope Ox 

of stranger, if contemplated 


O. 34. R. 12 after full 
to a decree and is no! 
1937 Mad 554 : (1937) 
170 In cl Cas 932. 

of — Enquiry into rights 
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hj. Order 34, R. 12, Civil P. C., does not contem- 
plate enquiry whether a person who is a stranger 
to the suit is a prior mortgagee or not but con- 
;f: templates the admitted existence of a prior mort- 
7 r gagee and lays down the procedure to be adopted 
in bringing the mortgaged properties to sale, the 
f: prior mortgagee being given the option of having 
the property sold subject to his mortgage or free 
of his mortgage. In the latter case, he is entitled 
,j. to have his mortgage discharged out of the pro- 
ceeds of the sale. 

r It is true that the executing Court has to make 
"• certain enquiries of an incidental nature but it 
v cannot be said that this enquiry into the rights of 
V, a stranger to the suit is in the nature of an inci- 
•" dental enquiry in execution. An executing Court, 
v- whose primary duty it is to execute, would be exer- 
cising its discretion wrongly to go into a full en- 
quiry into the claims of a person who is not a 
party to the suit in order that an order may be 
passed under O. 34, R. 12 in his favour. AIR (Vol 
24) 1937 Mad 554 : (1937) MWN 353 : 45 MLW 
**.• 646 : 170 Ind Cas 932. 

: f- : -O. 34, R. 12 — Prior and subsequent mortgagee 

J: — Subsequent mortgagee being assignee of prior 
mortgagee also — Suit by puisne mortgagee — Sub- 
7 ; < sequent mortgagee impleaded not as assignee but 
w as subsequent mortgagee — Decree passed that 
claim of puisne mortgagee to be satisfied first and 
then that of subsequent mortgagee — In execution, 
claim put in by subsequent mortgagee as assignee 
,, of prior mortgagee: 

t?: Held, that the subsequent mortgagee was not a 

necessary party to the suit in his capacity as prior 
mortgagee. He was, therefore, under no obliga- 
tion to defend his claim. AIR (Vol 22) 1935 Lah 

218 (db>. 

-o. 34, R. 12 — Scope of — Discretion of Court 

;V to direct sale free from prior mortgage — Consent 
U of plaintiff or of any other person other than 
prior mortgagee — Whether necessary — Power of 
f .; Court to act of its own motion. 

g} Order 34, R. 12, Civil P. C., merely confers upon 
p;. the Court the power of directing a sale free from 
■J- the prior mortgage, subject to the condition pres- 
cribed in that rule, namely, that the property must 
■>; be one of which the sale is directed under O. 34, 
and there must be the consent of the prior mort- 
gagee. When these conditions are satisfied, the 
*'■ Court has full power in its discretion to direct the 
: > sale free from the prior mortgage. The rule does 
not require that the consent of the plaintiff is 
;> necessary or of any other person besides the prior 
mortgagee. The rule does not also say that the 
Court can make such an order only on the ap- 
plication of the plaintiff or any specified person. 
The rule confers a general power on the Court 
ry which the Court can exercise so long as the condi- 
!«’ tions are satisfied on the application of anybody or 
l ; ’ even of its own motion. 

/ In execution of a decree in a suit on a subse- 
d', quent mortgage, the mortgaged properties being 
? sold, the prior mortgagee applied praying that the 
properties should be sold free of his prior mort¬ 
em/ gage: 

■Held, that O. 34, R. 12, applied to the case and 
j,;' that the executing Court had power to grant the 
£ application. AIR (Vol 22) 1935 Mad 453 : (1935) 
Y MWN 389 : 157 Ind Cas 40 

„ O- 34. Rr. 12 and 13 — Suit by subsequent 
mortgagee — Impleading of prior mortgagee — 
, Decree and sale : 

Held, that the prior mortgagee is bound by the 
Proceedings in the suit. He cannot exercise the 
ft right to hold up his prior simple mortgage as a 
shield, such right being exercisable only by a de- 
>5 fendant in possession of the property. The prior 
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mortgagee’s remedy is either by availing himself 
of the provisions of O. 34, Rr. 12 and 13 and claim¬ 
ing that the property should be sold free from 
•encumbrance and that the amount should be paid 
in the first instance or to redeem the subsequent) 
mortgage and prevent the sale of the property. 
When he does not avail of any of these remedies, 
he can have no remedy except that of suing on 
the previous mortgage provided limitation has not. 
expired. AIR (Vol 21) 1934 All 73 : (1934) ALJ 
188 : 3 AWR (HC) 328 : 147 Ind Cas 380 (DB). 

-O. 34, R. 12 — Calcutta Municipal Act (III of 

1923), S. 205 — Sale of house in Calcutta by Regis¬ 
trar (Original Side) — Arrears of taxes to muni¬ 
cipality due — No mention of arrears in prosecu¬ 
tion — Liability to pay — Amount, if to be Paid 
out of purchase money. 

In execution of a mortgage-decree, a house in 
Calcutta was sold by the Registrar, High Court 
(Original Side). No mention was made in the noti¬ 
fication of sale of the Municipal tax or of any 
other encumbrance. At the time of the sale the 
Corporation represented that their arrears should 
be paid out of the sale proceeds. On the sale 
being confirmed, the proceeds were paid into Court: 

Held, that the property was sold subject to a 
clean title being given, free from any prior mort¬ 
gage or charge; and until the mortgagee was in a 
position to give such a title, he was not entitled to 
the purchase money. He could not give any such 
title until the first charge in favour of the Cor¬ 
poration had been disposed of. Consequently, the 
money in Court could not be paid out to him un¬ 
less and until this claim had been settled, and it 
should be settled in accordance with the usual prac¬ 
tice, that is tc say, by payment to the Corporation 
by the Registrar out of the purchase-money. AIR 
(Vol 21) 1934 Cal 842 : 38 CWN 971 : 61 Cal 956 : 
153 Ind Cas 247. 

-O. 34. R. 12 — Where a party who is a prior- 

mortgagee and nothing more, is impleaded and 
nothing is alleged in derogation of his priority he 
will be taken to have been impleaded under 6. 34, 
R. 12 and his priority is not affected. 

Where the party impleaded is a prior mortgagee, 
and nothing more, but an allegation is made in the 
plaint derogating from his priority, his priority is 
barred. 

When the party impleaded is a puisne mortgagee 
and, therefore, a necessary party but claims pri¬ 
ority, he must assert and prove the priority; other¬ 
wise he is barred. AIR (Vol 18) 1931 Pat 33 • 9 
Pat 816 : 11 PLT 883 : 130 Ind Cas 168 (DB). 

-O. 34, R. 12 — Prior mortgagee — Purchaser 

of equity of redemption paying off first mortgage 
— Suit on second mortgage — Sale to be made 
subject to purchaser’s subrogated right. 

A second mortgagee brought a suit on his mort¬ 
gage impleading as defendants the mortgagor, the 
prior mortgagee and L who had purchased the 
equity of redemption after the execution of the 
second mortgage. The validity of the first mort¬ 
gage was not disputed in the suit. L had paid ofx 
the first mortgagee before the decree in the suit 
was passed, but did not set up a claim that he was 
entitled to claim a charge on the property in res¬ 
pect of the payment to the prior mortgagee. The 
decree consequently contained no reference to the 
charge. Subsequently in proceedings relating to 
to the sale of the property L put forward that claim; 

Held, that L was not a prior mortagee in the 
strict sense of the term as he had already pur¬ 
chased the equity of redemption, but that by' virtue 
of S. 101. Transfer of Property Act as amended, 
he stood in the same position as a prior mortgagee 
for the purposes of O. 34. R. 12, and the property 
cannot be sold otherwise than subject to nis claim. 
AIR (Vol 17) 1930 Lah 1063 (DB). 
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-O. 34, R. 12 — T. P. Act (IV of 1882), S. 9G 

— Suit on puisne mortgage impleading prior mort¬ 
gagee as party. 

In a suit on a puisne mortgage the prior mort¬ 
gagee was made a party but no attack was made 
on the prior mortgage and its validity. A decree 
for sale was made and property was purchased 
by the puisne mortgagee. Held, that he had no 
power to sell free of mortgage without the con¬ 
sent suit by the prior mortgagee and that a subse¬ 
quent suit by the prior mortgagee on his own mort¬ 
gage is maintainable. AIR (Vol 7) 1920 PC 81: 

47 Cal 662 : 47 IA 11 : 38 MLJ 424 : (1920) MWN/ 
308 : 11 LW 518 : 22 Bom LR 557 : 18 ALJ 401 : 
.55 Ind Cas 959. 

-O. 34, R. 12 — Prior mortgagee — Ex parte 

decree on puisne mortgage — Declaration of right. 

A prior mortgagee made a party to the suit on 
ia puisne mortgage can have his rights declared 
under O. 34, R. 12 even though he allowed an ex 
parte, decree to be passed. AIR (Vol 2) 1915 Cal 
570 : 27 Ind Cas 164 (DB). 

-O. 34. R. 12 — Decree nisi by consent — Sale 

by mortgagor — First to defendant and next to 
plaintiff — Suit by plaintiff for possession — De¬ 
cree to be passed. 

Where a decree nisi was got upon the mortgage 
by consent to the effect that the property should 
pass to the mortgagee without recourse to any 
process of public sale, on default of payment with¬ 
in a certain time, and the mortgagor sold his equity 
of redemption to the defendant and subsequently 
sold the same to the mortgagee plaintiff who there¬ 
upon sued for nossession without obtaining an order 
absolute. Field, that the suit should be decreed 
subject to the defendant’s right to redeem. (1913) 
18 Ind Cas 457 (DB) (Cal). 

-O. 34, R. 12 — Sale without reference to prior 

mortgagee. 

A sale without reference to a prior mortgagee 
and without his consent free of his mortgage is 
irregular. (1913) 6 LBR 144 : 6 Bur LT 72 : 19 

Ind Cas 2. 

-O. 31. R. 12 (S. 96. old Code) — Parties join¬ 
der of — When prior mortgagee not necessary party 
— Decree, construction — Mortgage decrees, form 
of. 

Section 96 of the Act does not necessarily imply 
that when property is not to be sold free from 
a p ior mortgage the decree should under all cir¬ 
cumstances expressly reserve the prior mort¬ 
gagee’s rights even when there is no contest about 
his rights and the plaintiff only prays for a sale 
subject to the prior mortgage. The proper 
course to be observed in drawing up a decree is 
that pointed cut in 18 A 347. 

Still, in construing a decree admissions in the 
pleading or m the course ot the trial should not 
be ignored as the decree taken as negativing any 
right conceded by all the parties and with refer¬ 
ence to which the Court was not called upon to 
adjudicate and to which there was no necessity 
to make any reference in terms in the decree, 
provided such a construction is not repugnant to 
any statutory provision. 

Where a puisne mortgagee in a suit for sale 
upon his mortgage impleaded the prior mortga¬ 
gee and prayed for sale only subject to the prior 
mortgagee’s right and there was no dispute at 
all about tire prior mortgagee’s right by any of 
the parties to the suit, and in the decree for sale, 
the Court made no 'express reservation of the 
prior mortgagee’s rights. 

Field, the prior mortgagee’s rights were not af¬ 
fected by the absence of any special reservation 
of his rights in the decree. (1905) 16 MLJ 50: 
29 M 84 (86, 87) (DB). 


-O. 34, Rr. 12, 13 (T. P. Act, Ss. 96, 97) — Civil 

Procedure Code (old), S. 295 — Mortgage — Suit 
for sale of entire property by holder of usufruc¬ 
tuary and simple mortgages over the same pro¬ 
perty. 

A mortgagee held several simple mortgages on 
properties A and B and also a usufructuary mort¬ 
gage of prior date over property B. Held, that the 
mortgagee was not entitled to bring to sale the 
property covered by his simple mortgages, sub¬ 
ject to the usufructuary mortgage held by him 
nor could he bring to sale the whole property for 
the aggregate amount of the mortgages, simple 
and usufructuary. 1903 AWN 177: 26 A 14 (17) 
(DB). 

-O. 34, Rr. 12, 13 (T. P. Act, Ss. 96, 97) —- 

Appropriation of surplus sale proceeds by mort¬ 
gagee. 

A mortgagee receiving the surplus sale pro¬ 
ceeds of a portion of the mortgaged properties 
sold in execution of a decree on a prior mortgage 
of that part obtained against some of the mort¬ 
gagors, is bound to apply the same towards the 
mortgage debt and not to other debts in case 
he received the money by means of or by virtue 
of the security, even though the money was paid 
bv the mortgagors towards other debts due by 
them. (1903) 30 C 953 (958) (DB). 

-O. 34, R. 13. 

-O. 34, R. 13 — Scope of. 

Rule 13 which lays down the method of appro¬ 
priation, applies not merely to a case where a 
property is sold within the consent of the prior 
mortgagee, but also to other cases where there 
is not prior mortgage to consider and provide 
for. 

Where the High Court stated in the judgment 
that the plaintiff should have a charge for “the 
aforesaid amount” which meant Rs. 6,156-6-11 on 
the family properties in the hands of defendant 
No. 1 and the properties were sold, it was held 
that the sale proceeds should first be appropriated 
towards interest and costs of the suit and appeal. 
AIR (Vol 32) 1945 Mad 392: (1945) 1 MLJ 430. 

-O. 34, R. 13 — Applicability — Mortgage-de¬ 
cree — Appeal by alienee of portion of mortgaged 
property — Order for costs against appellant per¬ 
sonally — Realisation of costs from property 
mortgaged. 

In a mortgage, the Court has power to pass a 
persona] decree lor costs against defendants who 
were not parties to the mortgage. Where a Court 
of appeal in dismissing the appeal by an alienee 
of a portion of the mortgaged property and ac¬ 
cepting the cross objections expressly makes the 
appellant personally liable for costs in appeal and 
there is order for costs against other defendants, 
the order as to costs can be executed personally 
against the appellant and it cannot be claimed 
that the sale proceeds of the mortgaged property 
should first be appropriated towards costs. AIR 
(Vol 31) 1944 Mad 553: 57 MLW 462: (1944) 2 

MLJ 178: (1944) MWN 570: JLR (1945) Mad 165: 
217 Ind Cas 37 (FB). 

-O. 34. R. 13 — Calcutta Corporation who have 

a statutory charge lor unpaid taxes is not a Per¬ 
son interested in the property sold within the 
meaning of this rule. (1942) 75 CLJ 363. 

-O. 34, R. 13 — Mortgage-decree — Subsequent 

interest — Sale proceeds should be applied first in 
payment of subsequent interest and costs and 
thereafter the balance to discharge the principal. 

The general principle of appropriation of pay¬ 
ments towards a debt is that, in the absence of a 
specific indication to the contrary by the debtor, 
the money is first applied in payment of interest 
and llien when that is satisfied, in payment of the 
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capital. This principle applies even to the sale 
proceeds of the properties sold in execution of 
a mortgage-decree. 

Hence in the absence of a direction to the con¬ 
trary in the decree, the sale proceeds of the pro¬ 
perties sold in execution of a mortgage decree 
must be applied first in payment of subsequent 
, interest and costs, and thereafter the balance to 
discharge the principal sum declared as payable 
in the decree. AIR (Vol 28) 1941 Lah 386: 43 PLR 
521: ILR (1941) Lah 740: 196 Ind Cas 625 (FB). 

(Overrules AIR (Vol 25) 1938 Lah 289: 178 Ind 
Cas 189.) 

->0. 34, R. 13 — Whether applies to contract of 

suretyship — Scope of the rule — Claim for interest 
due by surety, if a claim apart from claim upon 
mortgage — Whether constitutes separate cause 
of action. 

Order 34, R. 13, Civil P. C., does not apply to a 
case of suretyship. Rule 13 is meant to regulate 
the position as between mortgagor and mortgagee. 
It is meant to protect the position of the mort¬ 
gagee. Tire claim for interest due by a surety is 
a claim, apart from the claim upon the mortgage. 
The surety may be sued for the amount of in¬ 
terest due, quite apart from any suit based on 
the mortgage. It is in reality a separate cause of 
action. AIR (Vol 22) 1935 Lah 334: 158 Ind Cas 
126 (DB). 

-O. 34, R. 13 — The residue should be paid out 

unconditionally to the person entitled to it as 
having an interest in the property. (1934) 1934 
MWN 1255. 

7 -O. 34, R. 13 — Surplus assets — Subsequent 

incumbrancer’s right to. 

Surplus assets after an auction sale should not 
be paid out to a subsequent incumbrancer other¬ 
wise than with the consent of the mortgagor. Nei¬ 
ther S. 73 nor O. 34, R. 13, are applicable to the 
case of whether or not a subsequent incumbran¬ 
cer is to be paid out of the surplus assets arising 
from the auction sale. 101 Ind Cas 505: 25 ALJ 
390: 49 All 636: AIR (Vol 14) 1927 All 467 (DB). 

■-O. 34, R. 13 — Mortgagee whose right is barred 

not entitled to. 

After a mortgagee obtains a decree for sale he 
becomes a decree-holder and not a mere mort¬ 
gagee. If he allows his rights under that decree 
to become barred by time he cannot be said to 
be a person who still has interest in the property 
sold and, therefore, he is not entitled to any sur¬ 
plus of the sale proceeds of the mortgaged proper¬ 
ty sold in execution of prior mortgagee’s decree. 
22 ALJ 825: 5 LRA Civ. 596: 83 Ind Cas 1033: AIR 
(Vol 12) 1925 All 6 (DB;. 

-O. 34, R. 13 — Applicability of — Presumption. 

O. 34, R. 13 C. P. C., applies to cases of sale 
held free of prior mortgages and the principle of 
the rule applies also to the appropriation of sale 
proceeds held subject to a mortgage. In the ab¬ 
sence of a distinct order to the contrary the 
Court must be taken to have directed the amount 
should be applied towards the costs of the suit 
and the interest first and then the balance to¬ 
wards the principal. (1913) 25 MLJ 552: 21 Ind 
Cas 69i (DB). 

-O. 34, R. 14. 

1. Applicability — Scope. 

2. Claim unconnected with mortgage. 

3. Claim under mortgage. 

4 . Compromise Decree. 

5. Enforcement of Charge. 

6 . Instalment Decree. 

7. Maintenance Decree. 

8 . Personal Remedy. 

5F.Y.D./D.F. 4 


9. Sale in contravention — Effect. 

10. Security. 

1. Applicability — Scope. 

(a) General. 

(a-1) Ineffective mortgage. 

(b) Other Acts. 

(c) Retrospective effect. 

(d) Where T. P. Act does not apply. 

(a) General. 

-O. 34, R. 14 — Essential ingredient. 

One ot the essential ingredients for the applica¬ 
tion of R. 14 is that the earlier decree for payment 
of money must have been “for satisfying a claim 
arising under the mortgage”. AIK (Vol 34) 1947 
Oudh 135: 1946 OA 234 (DB). 

-O. 34, Rr. 14 and 15 — ‘Claims arising under 

mortgage’ — Meaning of, explained — Charge 
created by decree itself — Order 34, R. 14 does not 
apply _ Transfer of Froperty Act (1882), S. 100. 

The prohibition under O. 34, R. 14 applies only 
to claims arising under the mortgage. Where a 
decree for future maintenance provides that main¬ 
tenance will be a first charge upon certain specified 
properties, the claim does not arise under any mort¬ 
gage or charge but arises under the decree itself; the 
charge is provided by the decree itself only as an 
additional safeguard for the decree-holder in secur¬ 
ing its enforcement. It would be grossly anoma¬ 
lous and unfair to hold that the provision put into 
the decree as an additional safeguard for the decree- 
holder would prevent her lrom executing her decree 
at all as she would otherwise have done. Order 34, 
R. 14, Civil P. C., read with S. 100, T. P. Act, would 
not apply to such a case. AIR (Vol 33) 1946 Pat 
216: 12 BR 333: 223 Ind Cas 173. 

-O. 34, R. 14, Civil P. C., aims at affording to 

the mortgagor a measure of protection against the 
mortgaged property being sold at a disadvantage, 
while S. 90, Trusts Act is much wider in scope pre¬ 
venting, as it does, persons standing in a special rela¬ 
tionship to certain others from taking advantage of 
their position to secure a benefit to themselves in 
derogation of the rights of those others. AIR (Vol 
30) 1943 Mad 202: 55 MLW 735: (1942) MWN 
828: (1943) 1 MLJ 477: ILR (1943) Mad 418: 207 
Ind Cas 526 (DB). 

-O. 34, R. 14 — Object of sale in execution of 

mortgage decree and money decree — Difference. 

O. 34, R. 14, Civil P. C., is for the protection of 
the mortgagor. The sale in execution of a decree 
on a mortgage passes the interest of both the mort¬ 
gagee and mortgagor while the sale in execution of 
a money decree conveys only the interest of the mort¬ 
gagor, namely, the equity of redemption. The ob¬ 
ject of the rule is to prevent the mortgagee from 
bringing to sale the equity of redemption in exe¬ 
cution of a money decree which he may obtain in 
respect of a claim arising under the mortgage. AIR 
(Vol 30) 1943 Pat 282: 22 Pat 207: 10 BR 54 : 24 
PLT 296: 208 Ind Cas 457 (DB). 

-O. 34, R. 14 — Applicability — Mortgagee 

and decree-holder must be identical — Held, O. 34, 
R. 14 did not apply. 

Order 34, R. 14, Civil P. C., applies only if die 
mortgagee and the decree-holder can be identified 
as the same person or the same legal entity. Where 
a mortgage is entered into by the manager of the 
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joint Hindu family, the son does not thereby become 
the mortgagee and similarly, where the son obtains 
a decree, his father does not thereby become the 
decree-holder; nor can the family as a unit be said 
to have entered into either transaction : 

Held, on facts that the mortgagee and the decree- 
holder were not identical and O. 34, R. 14, did not 
apply. AIR (Vol 26) 1939 Mad 436: 39 MLW 411: 
(1939) MWN 302: (1939) 1 MLJ 680: 189 Ind Cas 
390. 

-O. 34, R. 14 — Word ‘mortgagee’ means holder 

of subsisting and effective mortgage. 

The word “mortgagee” in R. 14 of O. 34 of the 
Civil P. C., is intended to mean the holder of a sub¬ 
sisting and effective mortgage which could still be 
set up by the mortgagee against the purchaser or 
would be purchaser of the mortgaged property. 
AIR (Vol 26) 1939 Oudh 126: 1939 OWN (CC) 227: 
180 Ind Cas 136 (DB). 

-O. 34, R. 14, O. 21, Rr. 30, 54 — Charge creat¬ 
ed by money decree — No prior mortgage — O. 34, 
R. 14, if applies to execution of the decree — Attach¬ 
ment, if necessary for execution. 

Order 34, R. 14, only applies where a mortgagee 
obtains a decree for payment of money in satisfac¬ 
tion of a claim remaining under a mortgage. Where 
there is no mortgage and the decree itself creates 
the charge, O. 34, R. 14, does not apply to the exe¬ 
cution of that decree. In such a case, the proper 
form of execution is the one directed in this case, 
viz., that the property be sold in execution of the 
decree, and it is not necessary to make a prohibitory 
order of attachment under O. 21, R. 54,, inasmuch 
as attachment by a prohibitory order is a step in 
execution designed for the protection of a judgment- 
creditor and not for the benefit of the judgment- 
debtor. AIR (Vol 21) 1934 Bom 241: 36 Bom LR 
523: 151 Ind Cas 96 (DB). 

O. 34, R. 14 — Scope — Maintenance decree 
declaring liability to pay and creating charge on pro¬ 
perty tor payment — Whether can be brought 
within the ambit of the rule — Decree, if can be 
treated purely as a declaratory decree. 

The object of O. 34, R. 14, Civil P. C., is to pre¬ 
vent a mortgagee from bringing the mortgaged pro¬ 
perty to sale in execution of any decree other than 
the one for sale. The provision is intended to ob¬ 
viate the sales in execution proceedings of the bare 
equity of redemption and thus deprive the mort¬ 
gagor of his right of redemption which he would 
have under a decree for sale. The rule precludes 
mortgagees from bringing to sale the mortgaged pro¬ 
perty in execution of a decree for the payment of 
money in satisfaction of a claim arising under the 
mortgage. The rule can have no application where 

the charge or mortgage is created by the decree it¬ 
self. 

Where a maintenance decree first declares the liabi¬ 
lity of the judgment-debtors to pay as maintenance ' 
a certain amount and directs them to pay it and < 
as a security lor this payment creates a charge on - 

some property, it cannot be brought within the am 1 

bit of O. 34, R. 14. ' 

A decree which creates a charge on some property • 
for payment of maintenance allowance cannot be r 
h-e ited purely as a declaratory decree. AIR (Vol cm 
1934 Nag 83: 148 Ind Cas 196. ' 


i, R. 14—1. Applicability—Scope 10() 

^ -O. 34, R. 14 — Where a mortgage has been 

declared to be a nullity and the mortgagee obtains 
! a money decree in lieu of what was originally con¬ 
sidered to be a mortgage, there is no subsisting mort¬ 
gage and O. 34, R. 14 can have no application AIR 
(Vol 16) 1929 All 580: 118 Ind Cas 590: 1929 ALT 
958 (DB). 1 

-O. 34, R. 14 — The object of O. 34, -R. 14 i s 

to prevent mortgagees from suing their mortgagors 
on the mortgage debt as such and in execution sell¬ 
ing the bare equity of redemption depriving the 
mortgagor of the right of redemption that would 
be given to him by the decree for sale. AIR (Vol 12> 
1925 Sind 156: 78 Ind Cas 49 (DB). 

O. 34, R. 14 — O. 34, R. 14 is co nfin ed to 
claims arising under the mortgage and does not ap¬ 
ply to a case where the sale takes place in execu¬ 
tion of a decree for money upon a claim not arising 
under the mortgage. AIR (Vol 10) 1923 Cal 12b 
76 Ind Cas 241: 27 Cal WN 38: 37 Cal LT 265 
(db) . 

-O. 34, R. 14 — Applicability of — Mortgage 

not intended to be operative. 

Section 99 of the T. P. Act (O. 34, R. 14, C. P. C.) 
cannot be applied to the case of a mortgage which 
was never brought into operation or which accord¬ 
ing to its terms could not come into operation un¬ 
til a condition was fulfilled and that condition was. 
not fulfilled. AIR (Vol 7) 1920 Mad 319: 55 Ind 
Cas 417 (DB). 

O. 34, R. 14 — Scope of — ‘ Bring the pro¬ 
perty to sale” — Meaning of. 

The words include not only all the steps preli¬ 
minary to the sale but the sale itself. AIR (Vol 5) 
1918 Cal 705: 45 Cal 530: 41 Ind Cas 73 (DB). 

O. 34* R. 14 — Scope of — Mortgagee 
Meaning of — Application of rule. 

“Mortgagee in R. 14 of O. 34 means the holder 
of a subsisting and effective mortgage which could 
still be set up by the mortgagee against a purchaser 
or would-be purchaser of the property. AIR (Vol 4) 

1917 All 470: 39 All 36: 14 All LT 902: 36 Ind Cas 
907 (DB). 

O. 34, Rr. 14, 15, 4 and 5 — Scope of. 

Rule H is confined to cases where a mortgagee* 
has obtained a personal decree against a mortgagor 
on a mortgage debt. In this case, the mortgagee is 
not entitled to bring the mortgaged property to 
sa o in execution of the personal decree. He can 
sell the property only in a regular suit for sale un- 
;ler Hr 4 and 5. Rules 14 and 15 read with S. 100, 
.1. Act mean that where immoveable property 
lias been made security lor the payment of the 
money and the beneficiary has obtained a decree 
01 10 payment of money, so secured, he cannot 

brmg the property to sale onlv by a suit for sale. 
Il.c decree referred to in R. M must be a decree 

/vTo\ U inL to the croalinn of the security# AIR 

Pat 252; 2 Pat LJ 55: (1917) Pat HCC 
(u ’ 0 Iat IAV -02: 38 Ind Cas 791 (DB). 

1SS2>° S ? oo U ‘ 14 ~ Scopc of — T - P- Act (IV of 

1 lie new c P. Code repeated S. 99, T. P. Act 

in! 2" ’" r " s p,ace O. 34. R. 14 and thus 

i ■ 1 o change of procedure in which 

r 1 l 0 ,o P°rty hns to be realized in execution 
money c voices and therefore, the statutory rule 
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in force for the execution of the unsatisfied portion 
of the decree passed in 1897 was the rule contained 
in 0. 34, C. P. Code (1908). (1911) 35 Bom 248: 

13 Bom LR 245: 10 Ind Cas 815 (DB). 

—-O. 34, R. 14, (T. P. Act, Ss. 67, 99, 100) — Appli¬ 
cability — Attachment. 

Section 99 contemplates an attachment by a mort¬ 
gagee. The proper time to consider whether or not 
S. 99 has any application is only when an applica¬ 
tion for sale is made: and a Court should not, on 
an application for attachment, reject the applica¬ 
tion on the ground that the proper remedy is by a 
suit under S. 67. (1908) 32 Bom 205. (207) (DB). 
—O. 34, R. 14 (T. P. Act, S. 99) — Attachment 
of mortgaged property — Sale in execution — 
Separate suit. 

Section 99 of the T. P. Act, forbids the sale of the 
mortgaged property in execution of the decree at 
the instance of the mortgagee but it is no bar to an 
attachment of the property. (1906) 8 Bom LR 576 
(577) (DB). 

O. 34, R. 14 (T. P. Act, S. 99) — ‘Mortgagee* 
Does it include assignee of money bonds from 
mortgagee — Suit by assignee. 

(1905) 7 Bom LR 816 (818) (DB). 

(a- 1 ) Ineffective mortgage 

-O. 34, R. 14 — The mortgage referred to in 

O. 34, R. 14, must be a subsisting mortgage and 
not one which by reason of the flow of time or any 
other circumstances, has ceased to be enforceable 
by law. AIR (Vol 8 ) 1921 All 131: 63 Ind Cas 445: 
43 All 677: 19 All LJ 728 (DB). 

“ O. 34, R. 14 — Sale not barred. 

Where the mortgage right is extinguished by 
limitation or by compromise or is in some way in- 
effective through some legal defect, O. 34, R. 14, 
will not bar a sale in execution of a simple money 
decree. AIR (Vol 8 ) 1921 Mad 477: 62 Ind Cas 756: 

14 Mad LW 331: 1921 Mad WN 376: 41 Mad LJ 
160 (DB). 

(b) Other Acts 

* O. 34, R. 14 and U. P. Agriculturists Relief 
Act (XXVII of 1934), S. 3 — Applicability of O. 34, 
R- 14 — Charge created by decree — Nature and 
liability in respect of charge created by Court un¬ 
der S. 3 of the U. P. Agriculturists Relief Act. 

Order 34, R. 14 does not apply to a case in which 
a charge has been created by the decree itself. It 
applies to a case in which the decree has been ob¬ 
tained for the payment of money in satisfaction 
°f a claim arising under the mortgage. It cannot 
apply to a charge created by Court under S. 3 of 
the U. P. Agriculturists Relief Act on the property 
of the judgment-debtor. It attaches to the rights 
and interests of the judgment-debtor in the property 
and is binding on the person succeeding to the 
property after the death of the judgment-debtor 
whether by succession or survivorship. AIR (Vol 
40) 1953 All 253. 

“ O. 34, R. 14 — Order 34 is confined entirely 
to mortgages of immoveable property. Hence O. 2, 
^ no * a^oted by O. 34, R. 14 as regards mov¬ 
able properties. AIR (Vol 20) 1933 Bom 51: 34 
Bom LR 1615: 57 Bom 346: 142 Ind Cas 370 

^O. 34, R. 14 — An award under the Co-ope¬ 
rative Societies Act directing the sale of property 
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comprised in a mortgage does not militate against 

O. 34, R. 14, Civil P. C. AIR (Vol 20) 1933 Nag 211: 
142 Ind Cas 487. 

“ ®’ L 14 (T. P. Act, S. 99) — Hypotheca¬ 

tion of property to Government for taccavi ad¬ 
vances — Realization of debt under Public De¬ 
mands Recovery Acts VII of 1880 and I of 1895 
(BC) — How far barred — Quaere. 

Whether the recovery of tuccavi advances under 
the Public Demands Recovery Acts VII of 1880 and 
I of 1895 of the Bengal Council is barred by S. 99 
of the Transfer of Property Act in case the pro¬ 
perty is hypothecated to Government for such ad¬ 
vances. (1902) 6 Cal WN 484: 29 Cai 337 (542) 
(DB). 

(c) Retrospective effect. 

~~Z ^4, R. 14 (T. P. Act, S. 99) — Retrospective 

effect of old law. 

The provisions of S. 99, T. P. Act, cannot be ap¬ 
plied to sales periected before the Act came into 
loice in execution ot money decrees obtained by 
mortgagees on claims independent of the mortgage. 
(1903) 15 Mad LJ 445: 29 Mad 421 (423) (DB). 

(d) Where T. P. Act does not apply 

O. 34, R. 14 — Order 34, R. 14, Civil P. C., 
winch does not apply to the Punjab, is really intend¬ 
ed to create a prohibition to the mortgagee securing 

i? s . ale ol tlle mortgaged property without first 
bringing a suit for the sale thereof. There is no 

giound, to hold that but for this rule such a suit 
would have been barred under O. 2 R 2 AIR 

(Vol 22) 1935 Lah 672: 16 Lah 640: 37 Pat LR 
816: 158 Ind Cas 238 (2) (FB). 

TTT?' ?' 2 4 ~ , ln view of tllc provisions of 
V. 34 , n. 14 (2), ill the province of the Punjab at 

any rate, as the T. P. Act is not in force, a decree 

ior saie is not a necessary preliminary to the sale 

ol the equity of redemption at the instance of the 

mortgagee in all circumstances. AIR (Vol 18) 1931 

Cas 'H5 : (DB) PUn LR 345; 13 Lah 143; 132 Ind 

- -O. 34, R. 14 Transfer of Property Act not 
laving been extended to Santhal Parganas, O. 34 , 

1929 Pa/ 439 ( ™ B) application there - AIR (Vol 16) 

—° 34, R. 14 — Rule 14 of O. 34 does not ap- 

? j to th e Punjab. AIR (Vol 15) 1928 Lah 209: 103 
Ind Cas 449. 

2 . Claim unconnected with mortgage 

- -O. 34, R. 14, S. 11 — Lease by mortgagee 
back to mortgagor part of mortgage transaction and 

eie.y machinery for realizing interest — Suit for 
rent under lease - Under decree in such suit 
equity of redemption, when can he sold. 

When a lease back is part of a transaction of 
mortgage and is merely a piece of machinery for 
realizing the interest on the mortgage, a suit for 
rent under that lease would in fact be a suit to 
realize the interest on the mortgage and under a de¬ 
cree in such a suit the equity of redemption could 
not be brought to sale unless the suit was actually 
framed as a suit on the mortgage. The fact that the 
mortgage was on one day and the lease on the next 
day has very little bearing on the question whether 
the lease and the mortgage form part of the same 
transaction. Nor the fact that an advance by way 
of security for rent was paid necessarily makes the 
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lease something separable from the mortgage. 
Similarly, the fact that the lease is expressed as 
ending on the same date as the date on which the 
right of redemption begins, is a clear indication 
that both the deeds form part of one and the same 
transaction. AIR (Vol 27; 1940 Mad 59: 50 Mad 
LW 677: (1939) Mad WN 1145: (1940) 1 Mad LJ 
143: 187 Ind Cas 852. 

-O. 34, R. 14 — Mortgage debt — Suit against 


-O. 34, R. 14 — Debt contracted by the manag¬ 
ing member of a joint Hindu family for a joint 
family purpose: 1 f 

Held, that the creditor cannot ask for money- 
decree against all the members of the joint family 
as primary relief before bringing mortgaged nra. 
perty to sale. AIR (Vol 21) 1934 Cal 73 * 60 Cal 
1197: 37 Cal WN 1087: 58 Cal LJ 135: 149 iJ 
Cas 878 (DB). 


principal debtor and surety — Plaint stating “plain- -O. 34, R. 14 — Where a mortgagee purchases 

tiffs have given up only the mortgage right and filed the property in execution sale without taking care 

the suit as on a simple bond” — Construction — to see that his mortgage is mentioned in the Dro- 

Surety, if discharged — Mortgage right, if extin- clamation of sale and in the sale certificate this 

guished — Registration Act (XVI of 1908), S. 17 fact alone is not sufficient to show that he gave ud 

(») (b). his charge. AIR (Vol 19) 1932 Lah 56 (2); 32 Pun 

In a suit against a principal debtor and his surety L.R /59: 135 Ind Cas 201. 


on a debt due under a mortgage bond, the plaint 
contained a statement “the plaintiffs have given up 
only the mortgage right and filed the suit as on a 


-O. 34, R. 14 — Equity of redemption — Mort¬ 
gagee purchasing in execution of money decree by 
a stranger. 7 


simple bond.’’ On this statement it was argued that 
the surety was discharged: 

Held, that the only reasonable construction of 
this statement in the plaint was that the plaintiff 
was content to enforce the bond as a money claim 
and did not want a mortgage decree, and that not¬ 
withstanding this statement, by reason of the provi¬ 
sions of O. 34, R. 14, Civil P. C., it was still open 


A mortgagee is competent to purchase the equity 
of redemption brought to sale at the instance of a 
stranger decree-holder, although the position is 
different where he acquires the equity of redemp¬ 
tion at an execution sale at his instance in contra¬ 
vention of the rule enunciated in S. 99 of the T. P. 

Act. AIR (Vol 5) 1918 Cal 475: 27 Cal LJ 431:’ 43 
Ind Cas 212 (DB). 


to the plaintiff to sue to enforce the mortgage: 

Held, further, that if the statement could be con¬ 
strued as amounting to anything more than a state¬ 
ment of an intention not to claim the relief by way 
of sale, it would be inoperative in law because un¬ 
der S. 17(i)(b) of the Registration Act, no document 
which is unregistered can extinguish the mortgage, 
because the mortgage was admittedly lor more than 
Rs. 100. AIR (Vol 24) 1937 Mad 501: (1937) Mad 
WN 132: (1937) 1 Mad LJ 469: 45 Mad LW 602: 
169 Ind Cas 679. 

-O. 34, R. 14 — Mortgage — Suit for fore¬ 
closure or sale — Court deciding that amount in 
suit was not charged on mortgaged property — 
Simple money-decree granted — Attachment of pro¬ 
perty in execution — Legality of — O. 34, R. 14, if 
operates as bar. 

In a suit on a mortgage the plaintiff wanted the 
amount due under the mortgage by foreclosure of 
the mortgaged property or by sale of the mortgaged 
property. The Court holding that the mortgage was 
an anomalous mortgage if it was a mortgage at all, 
decided that the plaintiff was not entitled to a de¬ 
cree for foreclosure on the ground that the amount 
in suit was not charged upon the mortgaged pro- 
perty. In execution, the property in dispute being 
attached, it was contended that the decree-holder 
was not entitled to proceed this way by reason of 
O. 34, R. 14, Civil P. C. : 

Held, that the property could be attached as ac¬ 
cording to the finding of the Court, the mortgage 
security no longer subsisted and as a separate suit 
under O. 34, R. 3 4, was sure to be dismissed on the 
ground of res judicata, O. 34, R. 14 did not apply. 
It was not the intention of the Legislature that the 
plaintiff should be driven to another suit hy rea¬ 
son of O. 34, R 14, when it is certain that such a 
suit wot ild be dismissed. AIR (Vol 23) 1936 All 8 - 
1936 All WR (TIC) 1216: (1936) All LJ 407- 160 
Ind Cas 370. 


- - —••■V ■•■Vi IKl- 

T. P. Act, S. 99 — Distinction. 

Difference between the provisions of O. 34 R. 1< 
and S. 99, T. P. Act is that by the repeal of S. 9< 
a mortgagee can sell mortgaged property on a clain 
unconnected with the mortgage. AIR (Vol 5) 19H 
Mad 668 : 33 Mad LJ 601: (1917) Mad WN 782: 2i 
Mad LT 386: 6 LW 701: 42 Ind Cas 975 (DB). 

:-°- 34 > R - 14 and T. P. Act, S. 99 — Distinction 

between. 

A decree-holder getting a money decree on £ 
mortgage bond with a declaration of lien on the 
property cannot bring to sale the property bul 
must sue on the basis of the declared lien. Distinc¬ 
tion between the two provisions pointed out. AIF 

>30 (DB) 917 Cal S2: 25 Cal LJ 354: 40 Ind C * 

-- O. 34, R. 14 — Debts of mortgagor unconnect- 

cel with the mortgage. 

A mortgagee is entitled to have the equity of re¬ 
demption sold in satisfaction of any debt which he 
lmg it have against the mortgagor unconnected with 
m mortgage. Order 34, R. 14 restricted only tc 
claims arising under a mortgage. AIR (Vol 3) 1916 

18 PR 1916: 19} PWR 1915: 33 Ind Cas 

oOz (DB). 

C- 34, R. 14 — Sale of mortgaged property for 
any claim unconnected with mortgage. 

A mortgagee is competent to have his mortgaged 
Property sold in execution in satisfaction of any 
c ami which he may have against the mortgagor, if 
ie e!a, ,, l may be unconnected with the'mortgagee. 

98S (DB) 2 1915 Cal 427: 42 Cal 780: 30 Ind Cas 

— -O. 34, R. 14 (T. P. Act, S. 99) — Purchase by 
mortgagee at Court sale — Validity — Sale in con- 
tia\cnt ,() n — Irregularity merely. 

.' K x | rxv ^ int a mortgagee cannot acquire the 
equity o| redemption directly or indirectly bv pur- 
c inse at a Court sale except by a suit brought on 
e moi gage is based on a misapplication of a 
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sound principle of equity. That principle is that a 
mortgagee cannot, by obtaining a money decree for 
the mortgage debt, and taking the equity of re¬ 
demption in execution, relieve himself of his obli¬ 
gation as mortgagee or deprive the mortgagor of his 
right to redeem on account taken, and with the 
other safeguards usual in a suit on the mortgage. 

A sale taking place in contravention of the above 
principle cannot be treated as a nullity as the irre¬ 
gularity is one of procedure only. (1905) 9 Cal WN 
201: 7 Bom LR 1: 1 Cal LJ 584: 2 All LJ 71: 32 
Cal 296 (316): 32 IA 23 (PC) 

-O. 34, R. 14 (T. P. Act, S. 99) — Purchase by 

mortgagee of mortgaged property in execution of 
money decree — Liability to account. 

Where a mortgagee purchases mortgaged pro¬ 
perties in execution of a money decree of his against 
the mortgagor, the purchase is null and void, and 
the possession obtained by him is not in accordance 
with law, and so he is liable to render account of 
money realised from the mortgaged properties dur¬ 
ing tlie term of his possession. (1903) 30 Cal 463 
(466): 7 Cal WN 532 (DB). 

-O. 34, R. 14 (T. P. Act, S. 99) — Mortgagee 

purchasing equity of redemption in execution sale 
by a shanger — Redemption. 

A mortgagee who purchases the equity of redemp¬ 
tion in the mortgaged property at a sale held in 
execution of a money decree obtained by a stranger 
against the mortgagor is not liable to be redeemed, 
either by the mortgagor or by those on whom the 
money decree was binding. 23 Mad 377 Not foil. 
(1903) 27 Mad 428 (429) (DB). 

3. Claim under mortgage. 

(a) General 

(a-1) Decree for interest 

(b) Decree for rent and possession 

(c) Money decree 

(a) General 

7-O. 34, R. 14 — Order 34, R. 14, Civil P. C., 

implies that the claim arising under a mortgage 
must be a claim for which the mortgage is still en¬ 
forceable and upon which a suit for sale could be 
brought. AIR (Vol 29) 1942 Pat 50: 20 Pat 751: 8 
BR 481: 23 PLT 267: 199 Ind Cas 22 (DB). 

*-O. 34, R. 14 — Word “mortgagee” means holder 

of subsisting and effective mortgage — Suit on 
mortgage executed by father — Sons made party on 
their application — Objection by sons that property 
was joint property and mortgage was invalid — 
Mortgagee asking for simple money-decree against 
father alone — Such decree passed — Decree-holder 

attaching mortgaged property in execution of de¬ 
cree. 

The word “mortgagee” in R. 14 of O. 34 of the 
Civil P. C., is intended to mean the holder of a sub¬ 
sisting and effective mortgage which could still be 
set up by the mortgagee against the purchaser or 
would-be purchaser of the mortgaged property. 

In a suit on a mortgage executed by a lather, his 
sons were made parties upon their application. They 
challenged the validity of the mortgage on the 
ground that the mortgaged property was the joint 
ancestral property of the father and the sons and 
that there was no legal necessity for executing the 
mortgage-deed. It was stated on behalf of the plain¬ 
tiff that she wanted a simple money decree against 


2. Claim unconnected with mortgage 

the father only upon the personal covenant to pay 
and that the other defendants be discharged. A sim¬ 
ple money-decree was passed against the father. The 
decree-holder and the judgment-debtor then enter¬ 
ed into a compromise, under which the decretal 
amount was made payable by instalments, and in 
case of default of any instalment, the decree-holder 
was entitled to recover the decretal amount by get¬ 
ting a warrant issued against the judgment-debtor 
or in any other manner she might choose. The 
decree was amended accordingly. On default by 
judgment-debtor, the decree-holder put her decree 
into execution and attached the same property 
which had been mortgaged to her. The judgment- 
debtor filed an objection on the ground that under 

O. 34, R. 14, the property was not liable to attach¬ 
ment and sale in execution without instituting a 
suit tor sale in enforcement of the mortgage: 

Held, that the provisions of O. 34, R. 14, Civil 

P. C., did not apply to the case because the mort¬ 
gagee having obtained only a simple money-decree 
against the mortgagor, there was mo subsisting 
mortgage, and it was not open to the mortgagee to 
bring a separate suit lor the enlorccment of such a 
mortgage as provided for in O. 34, R. 14. He was 
clearly entitled to attach the interest of the mort¬ 
gagor and put it up for sale. AIR (Vol 26) 1939 OucTh 
126: 1939 OWN (CC) 227: 180 Ind Cas 136 (DB). 

-O. 34, Rr. 14 (1), 6 — Suit by mortgagee only 

against certain items — Decree passed and those 
items sold — Balance found still due — Money de¬ 
cree — Mortgagee, whether can proceed against ex¬ 
cluded items of property. 

The plaintiff brought suit under O. 34, R. 4, for 
the sale of property by enforcement of mortgage 
but in the plaint he asked that the suit should be 
only against four of the items of property exempt¬ 
ing certain items. A final decree for sale was passed 
and tlie four items of property were sold; but some 
balance remained. Then the decree-holder obtained 
a simple money decree under O. 34, R. 6. In exe¬ 
cution of that simple money decree, tlie decree- 
holder applied for the sale of the excluded item as 
a part of the property of the judgment-debtor: 

Held, that O. 34, R. 14(1), was no bar to his 
bringing the exempted property to sale as he could 
not bring any mortgage suit against the exempted 
share oil account of O. 2, R. 2(2). AIR (Vol 25) 
1938 All 341: (1938) All LJ 379: ILR (1938) All 
466: 1938 All WR (HC) 245: 175 Ind Cas 938 
(DB). 

-O. 34, R. 14 — Suit for sale on mortgage — 

Personal decree — Right to attach and sell mort¬ 
gaged properties — Scope of O. 34, R. 14. 

Order 34, R. 14, Civil P. C., expressly relieves a 
plaintiff from the bar of res judicata which is con¬ 
tained in O. 2, R. 2, but it does not relieve a plain¬ 
tiff from the bar of res judicata which is set up by 
S. 11. 

Order 34, R. 14 really applies to cases in which 
when one person has mortgaged property to another, 
the latter seizes on some collateral covenant in the 
mortgage. In such cases he is entitled to sue on this 
side covenant and get a decree, but in execution 
of it he cannot bring the whole of the mortgaged 
property to sale, but when he has already sued for 
sale of the property and, for some reason or another, 
has not got the order for sale which he has prayed 


107 


CIYIL P. C. (5 of 1908), 0. 34, R. 14—3. Claim under mortgage 


f°i, tills rule does not prevent him from attaching 
and selling the mortgaged property in execution of 
tiie decree which he has obtained. AIR (Vol 20) 
1933 Rang 158: 145 Ind Cas 373. 

O. 34, R. 14 — Suit for contribution — Co¬ 
in ortgagjors —- Decree for contribution — No suit 
necessary. 

Property mortgaged by co-mortgagors was freed 
rom liability to attachment by one co-mortgagor un¬ 
der the mortgage decree and he brought a suit to 
oitain contribution from the other owners of the 
mortgaged property. A decree was passed in the 
contribution suit, and in order to obtain execution 
ol that decree an application was presented by the 
co-mortgagor lor leave to execute the decree by 
se ling the properties of the other owners to the 
extent to which under the decree they were pro¬ 
portionately liable to contribution. 

Held that it was not necessary to bring a sepa¬ 
rate suit under Rr. 14 and 15, O. 34, to effect the 
sale of the said property, but the sale could be 
elected m execution of the present decree. AIR 

Cas 724 (otJ ^ 1W- ' 47 Cal LJ 107; 107 Ind 
^° S J 4 - R 14 ~ C " al ^ e can be claimed in sepa- 

a ^ersonai'd^" 18 tilC , mortga 8 ee has obtained 
I ^ CC1CC a gainst the mortgagor for money 

h.c under the mortgage, it is open to a mortgagee 

Uit ami th d arg ?r T of * * a septate 

it, and that right he can exercise by compelling 

the mortgagor to pay it before redemption AIR 

(Vol 8) 1 921 Mad 183: 61 ind Cas 612- 4l \f i 
301: 40 Mad LJ 236 (DB). 44 Mad 

Arori^ ° 4> - * * Claim under mortgage _ 

Mortgagor in possession as lessee — Decree for 

f Sa,c of equity of redemption. 

Coder a usufructuary mortgage the morteatror 

irf possession 1 "tT t0 mor4gagee and remained 

TIZ Sr 

r x d oTtT ,,av “ lg * pp,iJ » ~ 

<lcmption held Jhat the equity ol re- 

to h ive the ni » L j assi 2 ncc was not competent 
iUo ,1 mortgaged property sold inasmuch as 

he agreement whereby the mortgagor agreed lo pay 

•md t| )aSSt ( at tllC ‘ samc time as the mortgage 

The assignee' wa^not* ii: tl ^ m0rtgage transi ‘ction. 

» n : ot 111 l,us respect in a better nnci 

iVom\r ToT° r - Am <Vo ‘ 7 > um B*».„ 20*' 
c ;; ,n ™ 6:221! °-> lr j i* 5.3 i„d ca* 5w. 

Lease Kent 14 ~ Cla,ni undcr in <jrtgagc — 

tho V /f 7 d,e mortgagee being in possession gave 
h< mortgaged property in lease to the mortgagor 

L be,n « 4 'hat the rent payable under the 

would he iaken in lieu of interest and the 

i q, " ly ‘"den,p,i„„ was sold in execution of his 
dcuec fo< .n rears of rent obtained by the mortcacee 

... fe bM. o( fa,..i 

Herd, Inal the sale was not in execution of a do- - 

ciee for the satisfaction of a claim arising under the 1 

mortgage. AIK (Vol 7) 1920 Cal 363- , 17 Cal 977 
21 C,, WN 22»: 2, t ,l w ^ , 
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g --O. 34, R. 14 — Claim under mortgage _XJsu- 

f fructuary mortgage — Lease to mortgagor_ Sale 

I) of equity of redemption — Arrears of rent. 

Where a usufructuary mortgagee in possession of 
the mortgaged property granted to the mortgagor a 
t lease of the said mortgaged property and the mort¬ 
gagor having failed to pay the amounts due under 
I the lease the mortgagee instituted a suit for their 
recovery and obtained a decree and in execution of 
it sought to bring to sale the mortgagor’s equity of 
redemption. 

J Held, the sale was not barred by O. 34, R, 14 
| C. P. C. The claim on the basis of the lease was 
not a claim arising under the mortgage and the suit 
out of which the decree is sought to be executed 
was a suit by a landlord for rent against his tenant 
and not that of a mortgagee against his mortgagor. 
The suit was brought not for the recovery of inte¬ 
rest but for rent. The mortgage and the lease must 
he regarded as separate transactions. Where the 
mortgagee, granted the mortgagor a lease of the 

mortgaged property and obtained a decree against 
him for failing to pay the rent. 

Held the decree was not in respect of a sum 
due in satisfaction of a claim arising under the 
mortgage within the meaning of O. 34, R. 14 and 
the equity of redemption could be sold in execution 
AIR (Vol 7) 1920 Pat 723: (1920) Pat IICC 250- 1 
Pat LT 694: 57 Ind Cas 384 (DB). 

- O. 34, Ft. 14 — Claim under mortgage — Oc¬ 
cupancy rights — Proprietary right. 

Occupancy rights do not merge in proprietary 
rights ll they are purchased by the proprietor of a 
part of a Taluka. (1920) 2 UP LR (BR) 4: 57 Ind Cas 

0JLJ, 

7T — Claim under the mortgage — 

Mortgagor lessee — Suit for sale in execution of 
rent decree. 

A mortgagee granting lease of the property to 
the mortgagor cannot bring a suit for sale of'the 
property under a rent decree obtained on the basis 
of the lease. To escape, O. 34, R. 14, C. P. C. the 
morgagecs claim should be distinct from, i.e., un- 

n Vi !l~ thc mort Sage transaction. AIR (Vol 

r ! , Lf a: 41 AU 399: 17 All LJ 481: 50 Ind 
Cas 134 (DB). 

iw^iotTce. 15 ’ 11 ~ Cla ‘ m undcr ,he mor 'S a ge — 

A usufructuary mortgagee of a share of a Zemin- 
luu can sue lor rent under S. 78 of the Land Re- 
gistiation Act and the suit is not barred by R. 14 of 

: v iii r C ', ', Vc a (V " 1 ]) 1911 Cal 910: IS Cal 
WN 1016: 23 Ind Cas 981 (DB). 

O. 34, K. 11 Claim under mortgage — Costs 
— Suit lor possession. 

A smt was filed for the possession of the mort- 
Me.cd property and a decree was obtained with casts. 

,”"’ rl f'S' ,d property i.e., the equity of redemp- 
„ ,. '" m .. !' attached in execution of a decree for 

(19139 s ai I i I °kio c l a,m “rising under the mortgage 

(DR). ; 1 AU LJ 81I; 20 Ind Cns 898 

*' l! ' i 4 Claim under the mortgage — 
Decree costs _ Execution by attachment. 

eivn",* , ' Mlll ' lc ti , ary mortgagee who was not 

sion ,! 1,1 S1 "" ■ du> "'O'tgagor sued for posses- 
• 11 ie smt was decreed with costs. 
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h Held, that the claim for costs is not a claim un- 
& der the mortgage but by virtue of the decree for 
costs, and that an attachment of the equity of Te¬ 
l: demption in execution of the decree does not con- 
} travene the provisions of O. 34, R. 14. (1913) 16 OC 
ir 350: 20 Ind Cas 898. 

- -O. 34, R. 14 — Claim under the mortgage — 

Independent transaction. 

A mortgagee might, by a suit on an independent 
transaction bring to sale and purchase the equity of 
redemption. (1913) 7 SLR 11: 20 Ind Cas 523 
(DB). 

-O. 34, R. 14 (T. P. Act, S. 99) — Usufructuary 

mortgage — Possession not given to mortgagee — 
Suit tor possession compromised — Mortgagee 
taking simple money decree — Sale of mortgage 
property. 

Where a usufructuary mortgagee not having ob¬ 
tained possession brought a suit therefor, but con¬ 
sented to take a simple money-decree instead: 

Held, that he was entitled in execution of the 
consent decree to bring the mortgaged property to 
sale. In principle. (1910) 5 Ind Cas 419: 7 All LJ 
a -321: 32 All 377 (380) (DB). 

--O. 34, R. 14 — Claim under the mortgage — 

Sale under a mortgage and another a claim. 

A mortgagee, who cannot bring the property to 
sale under the mortgage but can bring to sale un¬ 
der another claim against the mortgagor can bring 
it to sale under the consolidated claim. 16 All 415: 
17 All 520, Diss. from. (1910) 6 Nag LR 20 : 5 Ind 
Cas 701. 

~ O. 34, R. 14 — Claim under mortgage — Usu¬ 
fructuary mortgage — Simple money decree — 

Attachment and sale of the mortgaged property not 
allowed. 

The decree-holder who obtained a usufructuary 
mortgage for 8 years in 1892 never got possession 
of the property. He subsequently sued for sale of 
the property and got only a simple money decree 
under the provisions of S. 67 of the T. P. Act. In 
execution of the decree, the decree-holder attached 
the property mortgaged to him. 

Held, that under S. 99 of the T. P. Act the de¬ 
cree holder could not sell the mortgaged property. 

1909) 6 All LJ 731: 6 Mad LT 182: 3 ind Cas 537 
(DB). 

“ D. 34, R. 14 (T. P. Act, S. 99) — Civil Proce¬ 
dure Code, S. 316 — Mortgage — Simple money 
ecree accepted by mortgagee — Sale of mortgaged 
Property in execution of such, decree. 

Even though the mortgagee disclaims all interest 
ln his mortgage and asks lor and obtains a simple 
money-decree, he is precluded by S. 99 of the Trans- 
er °f Property Act, 1882, from bringing the mort¬ 
gaged property to sale in execution of the simple 
money decree. But if such a sale does in fact take 
Place and is confirmed and a certificate is granted 
jo the auction-purchaser, the sale cannot afterwards 
, )e impeached upon the ground that it was in vio- 
ation of S. 99 of the Transfer of Property Act. 33 
Eal 283 Diss. from. (1908) 1908 All WN 49: 5 All 
EJ 121: 30 A 146 (148) (DB). 

34, R. 14 (T. P. Act, S. 99) — Mortgage 
kale of mortgage-property in execution of a de¬ 
cree for costs — Sale confirmed — Subsequent suit 

Xor redemption. 


Part of a property, the subject of a mortgage, was 
sold in execution of a decree for costs, otherwise 
than in accordance with the provisions of S. 99 of 
the Transfer of Property Act, 1882, and was pur¬ 
chased by the assignees of the mortgagee decree- 
holder, and this sale was confirmed. 

Held, that the mortgagor could not obtain re¬ 
demption of the portion of the property so sold, al¬ 
though — the integrity of the mortgage having been 
broken up — it was possible for him to obtain a 
decree for redemption of the unsold portion. (1908) 
1908 All WN 48 (48) (DB). 

-O. 34, R. 14 (T. P. Act, S. 99) — Suit for sale 

of mortgaged property for interest due on the mort¬ 
gage. 

Section 99, T. P. Act, has no application where 
the decree sought to be executed is one obtained 
in terms of the mortgage bond for sale of the mort¬ 
gaged property subject to the mortgage itself and 
obtained in respect of interest due on the mortgage 
there l>eing no attachment required or made in the 
case. (1904) 31 Cal 922 (927): 8 Cal WN 264 (DB). 

(a-1). Decree for interest. 

-O 34, R. 11 — Usufructuary mortgagee to ap¬ 
propriate rent of mortgaged property towards in¬ 
terest — Property let out to mortgagor — Claim 
lor rent by mortgagee, if claim arising under mort¬ 
gage. 

Where a usufructuary mortgagee who, under the 
terms of the mortgage, is to appropriate the rent 
of the mortgaged property in lieu of interest on 
the mortgage loan, subsequently lets cut the pro¬ 
perty to the mortgagor under a Kerayanama exe¬ 
cuted by the mortgagor, the claim for rent 
by the mortgagee against the mortgagor is 
a claim arising under the mortgage and, there¬ 
fore, the mortgagee cannot execute the decree for 
rent obtained against the mortgagor by sale of the 
equity of redemption. AIR (Vol 30) 1943 Pat 282: 
22 Pat 207: 10 BR 54: 24 PLT 296: 208 Ind Caa 
457 (DB). 

-O. 34, R. 14 — Decree for interest on mort¬ 
gage — Sale of equity of redemption — Voidable. 

A sale of equity of redemption in execution of a 
decree for money due under the mortgage (e.g. ac¬ 
cumulated interest) it is not void but voidable at 
the instance of the mortgagor or any other person 
interested in the equity of redemption. AIR (Vol 
13) 1926 Lah 490: 27 PLR 494: 8 LLJ 464: 97 Ind 
Cas 181 (DB). 

(b). Decree for rent and possession 
-O. 34, R. 14 — Usufructuary mortgage of pro¬ 
perty — Leave to mortgagor — Rent falling in 
arrears — Mortgagee getting rent decree — Pro¬ 
perty, whether can oe attached and equity of re¬ 
demption sold. 

A usufructuary mortgagee who had leased the 
property to the mortgagor obtained a decree 
against the mortgagor for arrears of rent. The 
mortgagee applied to eject the judgment-debtor 
and later sought to attach the equity of redemption 
and to have the same put up for sale: 

Held, that the arrears of rent in respect of 
which the decree was passed represented in sub¬ 
stance the usufruct of the mortgage property and 
that the decree was a decree which the mortga¬ 
gee had obtained for the payment of money in 
satisfaction of a claim arising under the mort¬ 
gage. That being so. he could not, by reason of 
the provisions of O. 34, R. 14, Civil P.” C., attach, 
the property and put the same up for sale. AIR 
(Vol 23) 1936 All 708: 1936 RD 300 (2); (1936) A 
LJ 1218: 1936 AWR (HC) 713: 165 Ind Cas 402. 
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“ O* 34, R. 14 — Of mortgaged property — Suit 
for sale necessary. 

Where a mortgage-deed and a lease, back to the 
mortgagor, form part of the mortgage transaction 
the mortgagee landlord cannot bring the mort¬ 
gaged property to sale in execution of a decree for 
arrears of rent due under the lease otherwise than 
by instituting a suit for sale in enforcement of 

the mortgage. AIR (Vol 14) 1927 Cal 884: 55 Cal 
104: 104 Ind Cas 353 (DB). 

O. 34, R. 14 — Mortgage and lease in one tran¬ 
saction — Decree for rent — Claim under the 
mortgage. 

Where there was a mortgage with possession and 
lease back on the same day, the two documents 
must be treated as one. Though in the lease deed 
it is agreed that arrears shall be paid by the sale 
of the equity of redemption, this is not sufficient 
to justify their being treated as separate docu¬ 
ments. Once the two documents are treated as 
one, although the mortgagee may obtain a decree 
for rent on the lease document alone nevertheless 
his ciaun is one arising under the mortgage and 

of O. 34, R. 14. AIR (Vol 12) 

Mif^o 1271 47 MLJ 798: 82 111(3 Cas 504: 20 M 
LW 649: 35 MLT 118: 1924 MWN 771. 

— O. 34, R. 14 — Suit for possession and rent by 
mortgagor — Is a claim arising under the mort- 

Where a mortgagee with possession allows the 
mortgagor to be in possession on the basis of a 

«? n JL?f 0te an ? subse Quently on default in payment 
™ s [| e ; s f °r possession and arrears of rent his 
claim is claim arising under the mortgage”. AIR 
(Vol 8) 1921 Bom 285: 45 Bom 174 (DB). 

r^T°* f 34 ' 14 (T ; P - Act S. 99) - Sale in execu¬ 

tion of a decree for rent —, Landlord having a 

mortgage of portion. C P. C., S. 244 (1905) 33 P 

283 (286) ; 7 CLJ 188 : 12 CWN 267 (DB, 

°. 34 R. 14 — (T. P. Act S. 99) — Sale in exe¬ 
cution of decree for rent by landlord having a 
mortgage on the holding. 5 a 

A .X ale of , * holdin g by the landlord having a 
mor tgage of the holding in execution of decree for 
rent is void. (1905) 33 C. 113 (115) (DB) 

(c). Money Decree. 

-O. 34, R. 14 — Decree on basis of hundi — Se 

cree^ m ortgage for satisfying de- 

cree — Decree-holder, if precluded from cxecuHmr 
decree by o. 34, R. 14. executing 

Wiere the decree obtained is on the basis of a 
bond fnr U ?> a mortga6:ee is seated by a security 

Si 

;r D f i u,t 111 Paying instalments — Pro- ' 
- Fresh suit, VZtnlT-Tn eveTutlon ’ 1 

at It I 

charge — Purchaser decree holder in L- f 1 13 1 
port unify of redemptinn. 1 be g,ven °P- ] 

Where a money-decree is ordered to lie mid h ? 
instalments on the judgment debtor e'ec ti t ' 

imm °va.t c p'o tt ^ 

nL “On oi the decree and a rir>r*, u •' 

payment of instalments committed theh™othe 1 

cated property can be sold in erecutinn n .1 , 

cree and a fresh suit is not necessary 6 de ' “ 
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When this money decree is being executed 
ainst the hypothecated property, it is not beinJ 
executed as a simple money decree but as a n 
cree against the property on which it is a chaivt 
Consequently, when such property is subsequent 
purchased by another decree-holder in execution 
of his money-decree, the property is transfer™ 
to him only subject to the charge and hence in 
execution proceeding by the former decree-hold^ 
against such property, the purchaser decree-holder 
should be present as he is a representative of fhl 
judgment-debtor within S. 47, Civil P. C., so that 
he may be given an opportunity to redeem the 
property by paying off the amount due to the urinr 
decree-holder. AIR (Vol 23) 1936 Pat 289- 2 ip 
508: 17 PLT 434: 15 Pat 545: 162 Ind Cas 830 (DB) 


i -— -O 34, R. 14 — Mortgagee paying revenue and 
i land tax in respect of mortgaged property is not 
bound to add such money to principal mortgage- 

; ™ 011ey — A SU1 ^ f °r such money is competent and 

O. 34, R. 3 (6), Civil P. C., is no bar for bringing 
mortgaged property to sale in execution of decree 
obtained in such suit. AIR (Vol 23) 1936 Rang 
47: 161 Ind Cas 626. * 

- O. 34, R. 14 — Mortgage by father of joint 
family property — Legal necessity not proved to 

some extent — Mortgage declared invalid _ Sim 

pie money decree — Execution-sale of property 
covered by mortgage — O. 34, R. 14. if a bar Z 
Auction.purchaser, whether takes free of charge 

— Hindu Law — Debts. b 

When the father executed a mortgage of the 
joint family property and a suit is brought on it, 
and the mortgage is found not for legal necessity 
to a certain extent and is declared invalid but a 
simple money decree is passd against the father 
m execution the decree-holder can attach and self 
the Property covered by the mortgage and O. 34, 

14, P 1711 p - ls n o bar to his so doing. If in 
execution of such a simple money decree, the 

!vni pr ?P er £>’ is sold , the auction-purchaser 

ho ta f ke lt s . UD J ect to the charge, so far as it has 
been found to be valid. The two debts are sepa- 

(V01 22) 1935 AU 507: 1935 
AWR (HC) 431: 157 Ind Cas 1010. 

O. 34, R. 14 — Application for execution of 

money-decree by attachment and sale — Part of 
property hypothecated to decree-holder as seen- 

l , " ,u ~ Objection by judgment debtor that 
suit on bond should be instituted first. 

rw™ n i app J 1 l cat l lcm for execution of simple money- 
i , attachment and sale of properties the 

iudfmpnt'rt e i b t° r 1U i ecl an °hj e ction Stating that the 

\ 0r ^ ! lad hypothecated a certain 

amouni Vi, fl h t VI! '? een attached lieu of the 
, “ A 1 ! n e d V cree - h older by a security bond 

ill the St "!; e decree-holder did not file a suit 
obt ihi -i rw 01 ! ie basis of tlle security bond and 
th v n ntt e H„ f0r ,, Mle and for enforcement of 
be wlfl in V” ° ( a hen. the said house could not 

according 1 to ^w: ° f ^ deC1 ' ee f0r the am0UDt 

DrocrPfi nn a ti U wns . open to the decree-holder to 

it woSd f c .W ancl if he desired to do so, 

him to ■' t t'^bob:ly have been necessary for 

before S- 7 Thnt question was not 

be granted the application filed should 

intro-in, ,,i 01 . u - e security bond was 

could net ho K -'. n’ v 1 10 j lld snient-debtor and it 
Sliceo M b ,n i? Kl t lat becau ^ there had been a 
dec Jr • cji ,','i 1 Cl1 ' 10 of decree-holder un- 

AIR (Vol S i ecroe bod ceased to exist. 

153 IndCat 42^ AH 1? ° : 1935 AWR (HC) 534: 

chirr^ ; >4 ' II ' V, Hccrce for money declaring' 
charge immovable property - Mode of enforce- 
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m«nt — Preliminary decree for sale, whether 
necessary. 

Where a decree is not one for sale of immovable 
property but a decree for payment of money with 
a declaration that the plaintiff has also a charge 
on certain properties for unpaid purchase-money 
the decree-holder cannot bring the properties to 
sale without getting a preliminary decree for sale. 
(1935) 159 Ind Cas 804 (1): 69 MLJ 854: (1935) M 
WN 1236: 43 MLW 144. 

——O. 34, R. 14 — Money-decree — Property hy¬ 
pothecated as security — Decree-holder, if can 
bring property comprised in security bond to sale 
without bringing suit on the basis of security bond. 

The decree-holder is entitled to sell the property 
hypothecated under a security bond in execution of 
his decree without bringing a suit on the basis 
of it. The case is not governed by O. 34, R. 14, 
Civil P C., for the simple reason that the decree 
under execution has not been obtained by the de¬ 
cree-holder in satisfaction of a claim arising un¬ 
der any mortgage. AIR (Vol 21) 1934 All 524 (1)* 

(1934) ALJ 865: 4 AWR (HC) 514: 149 Ind Cas 
1104 (DB). 

Order 34, R. 14 — Mortgagee obtaining simple 
money-decree — Right to sell mortgaged property 
— O. 34, R. 14, scope of. 

Two-thirds of a mortgage were redeemed and 
the mortgagee subsequently sued on the basis of 
the mortgage for recovery of the amount remain¬ 
ing due on the mortgage and obtained a simole 
money decree. The decree contained a provision 
that the mortgagor was entitled to recover posses¬ 
sion of the mortgaged property which was still in 
the possession of the mortgagee, and that the mort¬ 
gagee would have no title or concern with the 
mortgaged property after the passing of the de¬ 
cree. In execution of the decree the decree-hol- 
aer sought to bring the mortgaged property to sale 
and the judgment-debtors pleaded the bar of the 
provisions of O. 34, R. 14, Civil P. C. : 

Held, that O. 34, R. 14, had no application to 
the case and the mortgaged property could be sold. 

The test applicable to these cases would consist 
of an inquiry whether the mortgage security did 
or did not exist at the time the simple money-de- 
c * Was obtained. If it did exist, the provisions 
of 0.34, R. 14, Civil P. C., must be given effect to. 
if it did not, then it will be found possible in cer¬ 
tain cases to sell the mortgaged property in exe¬ 
cution of the money decree. AIR (Vol 18) 1931 AH 
350: (1931) ALJ 159: 131 Ind Cas 119 (DB). 

' O. 34, R. 14 — Sale in execution of money de¬ 
cree — On failure as mortgage — R. 14 no bar. 

Where in a suit to enforce a mortgage, it is de¬ 
cided that there is no mortgage at all and a simple 
money decree is passed in favour of the mort¬ 
gagee, the decree, not being one for the payment 
t money in satisfaction of a claim arising under 

off 1 ? 01 ^ gage ’ ln teht be satisfied in execution by 
attachment and sale, and O. 34, R. 14 is no bar. 

AIR (Vol 17) 1939 Mad 138: 31 MLW 38: 1929 MWN 
917 - 122 Ind Cas 366 (DB). 

“~7~0. 34, R. 14 — Money decree on mortgage — 
Right of sale. 

e , xecu ^ on a money decree, the judgment- 
eotor s property cannot be sold without its being 

thf ?’ tached Even the contention of mortgagee 
at tne mortgage in his favour can take effect as 
gainst the property acquired by the mortgagor 
sequent to the money decree, does not enable 
x e ^m’tgagee to bring the prooerty straightaway 
0 .. e > w hen the decree he seeks to execute is an 
rainary money decree. AIR (Vol 17) 1930 Mad 


138: 31 MLW 38: 1929 MWN 917: 122 Ind Cas 36(5 
(DB). 

Order 34, R. 14 — Where a mortgage 
is merged in a decree creating a> 
new charge on the property but the de¬ 
cree-holder gives up the charge under the decree, 
and is executing it as if it is a mere money decree 
R. 14 does not apply. (1929) 115 Ind Cas 829 (DB). 

-O. 34, R. 14 — Money decree under a different 

mortgage — Rule does not apply. 

Where there are simultaneous & different mort¬ 
gages which could reasonably be treated as consti¬ 
tuting one transaction the Court would be slow to 
allGw the plaintiffs to resort to a device which 
would enable them to do something which it is the 
object of the Rule 14 to prevent. But where the 
transactions are distinct and independent, it does 
not matter if the plaintiffs seek to enforce the 
decree against the mortgaged property so long as 
the claim in respect of which they have obtained 
a decree is not a claim under the particular mort¬ 
gage. Whether the claim arises under another 
mortgage or is a simple money claim cannot make 
any difference to the application of Rule 14. AIR 
(Vol 12) 1925 Bom 239: 49 Bom 208: 27 Bom LR 
202: 86 Ind Cas 870 (DB). 


-O. 34, R. 14 — Money decree — Suit for sale on, 

mortgage. 

In a suit for sale on a mortgage the Court held 
the mortgage not enforceable as such and passed 
only a simple money decree. The decree-holder 
attached and sought to sell the mortgaged property 
in execution. 


Held, that O. 34, R. 14 of the C. P. C. did not ao- 
ply as the mortgage having been held to be unen¬ 
forceable there was no longer any subsisting and 
effective mortgage. AIR (Vol 7) 1920 All 165 : 18 
ALJ 677 : 2 UPLR (All.) 196 : 57 Ind Cas 14 (DB). 

-O. 34, R. 14 — Money decree — Charge on im¬ 
moveable property — Execution — Separate suit. 

i A money decree which imposed a liability on the 
cieft. to pay a sum of money to the plaintiffs also 
declared that the plffs. had a first charge on cer¬ 
tain immoveable property of the cieft. The plffs 
having applied in execution proceedings for sale of 
the property charged. 


Held by Shah, J. agreeing with Heaton, J. (Pratt. 
J. Dissenting) that the plffs. had the right to bring; 
the property charged to sale in execution proceed¬ 
ings, and that it was not necessary to bring a sepa¬ 
rate suit for the sale of the property. Per Shah, J. 
O. 34. R. 14 of the C. P. Code means that the decree 
should relate to the payment of money in satisfac¬ 
tion of a claim arising under the mortgage (i.e.) 
mortgage independent of the decree. It can have 
nc application where the charge or the mortgage 
is created by the decree and where the direction as 
to the payment of money is in no sense a claim 
arising under the mortgage. AIR (Vol 6) 1919 Bom 

56 : 43 Bern 631 : 21 Bom LR 698; 51 Ind Cos 929 
(DB). 

•-O. 34, R. 14 — Attachment — Execution of 

money decree based on the mortgage. 

Under O. 34, R. 14. C. P. C. a mortgage is not 
precluded from attaching the property in execution, 
of his money decree based on the mortgage so lone; 
as the sale is postponed till the obtaining of a de¬ 
cree on the mortgage. (1917) 4 OLJ 571 • ic Ind 
Cas 201 (DB). 


-O. 34. R. M — Money decree — Sale —Redemo¬ 
tion. 


Where a sale in favour of a mortgagee in execu¬ 
tion of a simple money decree obtained for the 
mortgage debt is confirmed the sale can be set* 
aside in a redemption suit by the mortgagor or hii 
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fcons. AIR (Vol 1) 1914 All 343 : 36 All 516 : 12 

ALJ 855 : 24 Ind Cas 612 (DB). 

——O. 34, R. 14 — Money decree — Mortgage decree 
— Sale under both. 

Where a decree-holder holds a money decree as 
"well as a decree for sale of the mortgaged proper¬ 
ties against the same judgment-debtor, there is 
nothing irregular in selling the properties for the 
amounts of both decrees. (1909) 31 All 114 • 6 ALu 
43 : 1 Ind Cas 162 (DB). 


-O. 34, R. 14 (T. P. Act S. 99) — Transferee- 

decree-holder — C. P. C., Ss. 232, 233 — Equities. 

A transferee of a simple money-decree from the 
original decree-holder who holds a mortgage from 
the judgment-debtor is precluded from selling the 
mortgaged property in execution of the money- 
decree both by Ss. 232. 233, C. P. C., and the fact 
that it is not open to the transferee to institute a 
suit under S. 67 does not relieve him from the con¬ 
dition imposed by S. 99, T. P. Act. There is noth¬ 
ing in S. 99, T. P. Act. to prohibit the attachment 
of the mortgaged property. 27 A. 450 diss. from. 
(1907) 17 MLJ 503 : 31 M 33 (34) : 3 MLT 107 (DB). 

-O. 34, R. 14 (T. P. Act S. 99) — Assignee from 

mortgagee — Charge not assigned — C. P. C.. S. 
233. 

Where a usufructuary mortgagee obtains a. 
simple money decree (not in respect of the mort¬ 
gage) against his mortgagor and assigns it to a 
third party, S. 99 will not prevent the assignee 
from executing the same by attachment and sale 
ot the judgment-debtor’s equity of redemption, 
S. 233, C. P. C.. will not help the judgment-debtor 
uniess there has been an assignment of the mort¬ 
gage too. (1904) 2 ALJ 121 (123) : 27 A. 450: 1905 
AWN 42 (DB). 

-O. 34, R. 14 (T. P. Act 8. 99) — C. P. C., S. 43 

— Sale of mortgaged property in execution of 
money decree held by mortgagee set aside — Sub¬ 
sequent suit for sale or mortgage not barred. 

Where a mortgagee had brought the mortgaged 
property to sale in execution of a simple money 
decree held by him against the mortgagor ancj 
such sale was set aside with regard to the ’ provi¬ 
sions of S. 99. T. P. Act. 

Held, that the mortgagee was not debarred from 
subsequently bringing a suit for sale on his mort¬ 
gage, notwithstanding S. 43 C. P. C. (1904) 1904 
AWN 2 : 26 A 223 (224) (DB). 


4. Compromise decree 

-O. 34, R. 14 — Compromise decree in suit on 

pro-note — Instalment decree — Hypothecation of 
property — Default — Decree. 

Held, that the decree-holder can proceed against 
person and other property of judgment debtor in 
execution of consent decree but that if he desires 
to have hypothecated property sold, he must insti¬ 
tute suit under O. 34. R. 4. Civil P. C. A I R (Vol 

19) 1932 All 439 : (1932) ALJ 486 : 54 All 763 : 133 
Ind Cas 603 (DB). 


O. 31, K. 11 — Consent decree — Exceutability. 

Where a compromise decree was passed in a mort¬ 
age suit the effect that the plaintiff would be en- 
itled to realise the whole amount by taking out 
xecution and that the properties mortgaged shall 
remain charged under the mortgage. 

He'd, that O. 34, R. 14 being not applicable the 
decree could be executed against the pronertv 
A I R (Vol 11) 1924 Cal 645 (DB) : 83 Ind Cas 424 ’ 
28 C W N 550 (DB . 

O. 21, R. 14 — Mortgage decree ending in com¬ 
promise — Separate suit for sale is not necessary. 


R. ii —3. Claim under mortgage ng 

Where the suit was a mortgage suit praying for 
the sale of the mortgaged properties but by a com. 
promise between the parties instead of the ordinary 
form of mortgage-decree being passed, the compro¬ 
mise-decree provided that the judgment-debtor 
should pay the decretal amount by certain instal¬ 
ments and if he should fail in the payment of three 
consecutive instalments then execution for the 
whole amount due should issue against the other 
properties of the judgment debtor and in the event 
of the amount not being realised in that manner, 
against the mortgaged properties. 

Held, that O. 34, R. 14, did not apply and no sepa¬ 
rate suit was necessary to bring the mortgaged pro- 
perty to sale. AIR (Vol 11) 1924 Pat 20 : 74 Ind 
Cas 144 : 2 Pat. 787 : 1923 P H C C 209 (DB). 

-O. 34, R. 14 — Consent decree for maintenance. 

The language of R. 14 makes it clear that the rule 
does not apply unless the decree falls within the 
description of a decree for payment of money in 
satisfaction of a claim arising under the mortgage 
or charge. The mortgage or charge mentioned in 
this rule must obviously be a mortgage or charge 
existing prior to the date of the decree and not one 
created by the decree. It is not obligatory upon a 
person to take recourse to a suit to enforce a charge 
on immoveable property created by a consent 
decree. AIR (Vol 9) 1922 Cal 35 : 64 Ind Cas 852 
: 35 C L J 61 (DB). 

-O. 34, R. 14 — Consent decree — Default in 

payment — Application to sell a part of the mort¬ 
gaged property to recover unpaid instalment. 

A mortgage decree payable in instalments pro¬ 
vided that if any two instalments remained unpaid 
up to six months from the date of the second instal¬ 
ment the whole amount then remaining due would 
be payable at once. The first instalment was paid 
in time the second was in default and third was 
paid. The decree-holder applied to recover the 
amount of the second instalment by sale of a part 
of the mortgaged property. 

Held, that the application was premature as 
under O. 34, R. 14 where a mortgagee had obtained 
a decree for payment of money in satisfaction of 
a claim arising under the mortgage, he could not 
bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement 
of the mortgage. AIR (Vol 7 1920 Bom 56 : 22 
Bom L R 650 : 58 Ind Cas 221 (DB). 

O. 34. R. 11 — Compromise decree. 

A .iisu 1 ruetuary mortgagee, who having failed to 

o)(am possession, got a money decree can bring the 

p ^y 40 sale under the money decree. (1910) 32 
All 3 1 7 : 7 A L J 321 : 5 Ind Cas 419 (DB). 

5 . Enforcement of charge 

31, R. 14 — Charge decree — Power of exe¬ 
cuting- Court. 


-L I 1 




.. , Ui cnarge decree against several 

piopejties. the Court has the power to sell the 

rw/T Cf proper , ty 01 * a sufficient, part thereof or tc 
‘ .„_ c e , n \ a suitable case what property should be 

W1 , h * withcmt prejudicially affecting the 
L?' i of * h . e . decree-holder. The order refusing the 

trnnsferee of charge property re- 
cr I s ! m propertv transferred to him should 
. 11 ' *' r ox,iaus ting other propertv is appeal- 

I T pin 1 Y 01 31) 1044 Na * 25 : 1943 N L J 53! 
—-(W il 4 l \ g 230 : 210 Ind Cas 548. 
i.r.mprf . ’ ^ V, 1 , 4 ’ 15, O- 2, R. 2 — Charge created or 
\ ^ hargee, whether can bring suit foi 

ci r m pIacc and subsequently another sui’ 

trfZZ - Construction - Deed 

Hum- * * ! c — Subsequent suit to cnforei 
charge not barred bv O 2 R •> 
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A chargee may bring a suit to recover the money 
charged on immovable property and may subse¬ 
quently bring a suit to bring that immovable pro¬ 
perty to sale in satisfaction of his decree. A 
chargee cannot, on obtaining a money decree, exe¬ 
cute that decree against the charged property. He 
must by subsequent suit bring the charged property 
to sale. Order 34, Rr. 14 and 15, Civil P. C. are an 
exception to the general rule laid down in O. 2, R. 2. 

The plaintiff Bank appointed one A as a manager 
of one of their branches. Before taking up duties, 
A executed document which referred to the agree¬ 
ment between him and the Bank to furnish secu¬ 
rity up to Rs. 4,000 for due and proper discharge 
of his duties and stated “that in pursuance of the 
agreement and in consideration of the said post 

of manager.the said A doth hereby grant, 

convey and transfer unto the said Bank or its 
.successor in office his house named ‘Kirk View’ 


.valued at Rs. 4,000.To have and 

to hold as security for the said post of manager 

.provided always that in‘the event of the 

removal of the said A from the post of manager, 
by resignation, dismissal, death or otherwise, the 
said Bank shall reconvey the kebala of the afore¬ 
said house unto and to the use and possession of 
the said A”. A was subsequently discharged on 
account of his misconduct and the Bank brought 
a suit to recover from A the amount of loss caused 
by his misconduct and obtained a money decree. 
On the death of A, the Bank brought a suit against 
his sons to recover the balance due on the decretal 
amount claiming to realise the amount out of the 
house charged by the document. 

Held, that on proper construction, the document 
created a charge on the house to the extent of 
Rs. 4,000 and the house was held by the Bank as 
security for any sum which might become due 
lro m the manager to the Bank as the result of 
misconduct, neglect, or such like. 

Held, also that the provisions of O. 34, Rr. 14 
and 15 applied to the case and the Bank was en¬ 
titled to bring a suit for money in the first place 
and subsequently to bring a suit for enforcement 
ot the charge and O. 2, R. 2, did not apply. AIR 
(Vol 27) 1940 Pat 283 : 6 B R 304 ; 21 P L T 262 * 
186 Ind Cas 221 (DB). 


~~0. 34, Rr. 14, 15 — Where a decree creates a 
charge on specified properties for payment of 
cecietal amounts, the decree can be executed and 
he properties sold and a separate suit is not neces* 

™ ry - 0r( ^ cr 34, Rr. 14, 15, Civil P. C. do not apply 
to the case. AIR (Vol 22) 1935 Nag 129 : 157 Ind 
292, 


24, R. 14 — Applicability. 

Decree creating charge — Separate suit is not 
maintainable under S. 47 to enforce it — It must be 
enforced m execution of decree which created it — 

34, R> 14 does not appiy. AIR (Vol 21) 1934 
c-ai 327 : 60 Cal 1467 : 149 Ind Cas 224. 


34, Rr. 14, 15 — Compromise followed by 
cie cree creating charge on property — Exe- 
Charged property, whether can be so’d 
- separate suit, if essential — Transfer of Pro- 

Wh Ct (IV of 1882)> s * 67 ‘ 

o on 6re> * n a su ^ ^ 0r mon ey, a decree based upon 
tni om ^ i0rnise is passed creating a charge on cer- 
P: b l0 P er ties for the satisfaction of the decretal 
p 7? t \ ie Provisions of O. 34, Rr. 14, 15 of the Civil 
oflrvoki ° n °^ the case and the decree is 

nprH^ 6 execution by sale of the charged pro- 
a c n ^ without the necessity of having recourse to 
suit to enforce the charge under S. 67, T. P. Act. 


AIR (Vol 21) 1934 Nag 147 : 30 N L R 325 : 150 Ind 
Cas 492. 

-O. 34. R. 14 — Decree creating charge — Sale 

without fresh suit or attachment. 

Where a decree creates a charge on property in 
favour of a person, such person is entitled to exe¬ 
cute the decree without any further suit for sale 
of the property covered by the charge, nor need 
the charged property be first attached before it 
can be brought to sale. AIR (Vol 18) 1931 Mad 
603 (1) : 33 M L W 559 : 131 Ind Cas 15. 

-O. 34, R. 14 — Rule 14 (1) does not apply unless 

the decree obtained is for the payment of money 
in satisfaction of a claim arising under the mort¬ 
gage. The mortgage referred to in this rule must 
be a mortgage existing prior to the date of the 
decree and not one created by it. A money decree 
in terms of a compromise was obtained by the 
plaintiff against the defendant and the decree fur¬ 
ther declared that certain property belonging to 
defendant should be hypothecated to secure pay¬ 
ment under the decree and in default of payment 
plaintiff would be entitled to sell the property. 

Held, that plaintiff had the right to bring the 
property charged to sale in execution proceedings 
and no separate mortgage suit for the sale of the 
property was necessary. 28 All 58 and 22 Cal 859 
not App. AIR (Vol 16; 1929 Pat 439 (DB). 

-O. 34, R. 14 — Decree declaring charge — En¬ 
forceable in execution. 

It is not necessary that in every case where it is 
sought to enforce a charge created by a declaratory 
decree the person for whose benefit the charge is 
created must resort to the procedure for enforce¬ 
ment of claims under a mortgage. 22 Cal 859 Not 
Foil. 

Plaintiff obtained a decree declaring that she was 
entitled to a certain maintenance allowance from 
the defendant to be recovered fiom certain proper¬ 
ties belonging to the defendant. In execution of 
this decree the plaintiff made an application for 
the recovery of a certain sum on account of arrears 
of maintenance by sale of the properties charged. 

Held, that although the decree obtained by the 
plaintiff was declaratory in form it was capable of 
execution and the decree obtained by the plaintiff 
being a money decree the interest of the judgment- 
debtor in the properties charged with the payment 
of maintenance allowance could be sold in execu¬ 
tion of the decree. The provision of R, 14 of O. 34 
of the C. P. Code, did not apply to such a case. 
AIR (Vol 13) 1926 Pat. 31 : 4 Pat. 693 • 6 P. L T. 
802 : 88 Ind Cas 923 (DB . 

——O. 34, R. 14 — Charge — Rent decree, 

The section applies to enforcement of a charge 
lor rent payable in money to the landlord by the 
tenant. A I R (Vol 7) 1920 Mou 183 : 11 L W 
466 : (1920) M W N 294 : 39 M L J 30 : 28 M L T 
44 : 57 Ind Cas 764 (DB). 

<See contra .1 1 R (Vo.1 5) 1918 Fat 128 : 12 Mad 
114 : 48 Ind Cas 694.) 

-O. 34, R. 1-1 — Charge — Payment of Govern¬ 
ment revenue by mortgagee. 

Where the mortgagee in order to protect his 
mortgage hen deposits the arrears of Government 
revenue, the amount of deposit forms a charge on 
the mortgaged property. The remedy of the mort¬ 
gagee to recover the deposit is by a' suit under O. 

34 of the C. P. C. AIR (Vol 7) 1920 Pat, 521 : 5 
Pat. L J 248 : 1 Pat, L T 225 : 57 Ind Cas 653. 

-O. 34, R. 14 — Charge — Arrears of rent — 

Madras Estates Land Act, S. 5. 
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A statutory charge for arrears of rent is not a 
charge within S. 100 of the T. P. Act. A sale in 
execution of a decree for rent in Revenue Court 
passes the property to the purchaser free of all 
encumbrances except those specified in S. 125 Mad¬ 
ras Estates Land Act. AIR (Vol 6; 1919 Mad 733 
: 42 Mad 114 : 35 M L J 443 : (1919; M W N 25 : 25 
M L T 365 : 43 Ind Ca? 794 (DB). 

(See Contra AIR (Vol 7) 1920 Mad 183 : 39 M 
L J 30 : 57 Ind Cas 764.) 

-O. 34, Rr. 14 and 15 — Charge — Before decree. 

The provisions of O. 34. Rr. 14 and 15 do not 
apply unless the charge was created before the 
decree was obtained. AIR (Vol 5) 1918 Pat 380: 46 
Ind Cas 169 (DB). 

-O. 34, R. 14 — Charge — Moveable property — 

Flags of Pragwals — If can be charged for payment 
of annuity. 

The flag of the Pragwals at the confluence of 
the Ganges and Jumna is a valuable property and 
may be charged with the payment of an annuity 
and may be sold subject to such charge even in 
execution of a decree for arrears of the annuity. 
AIR (Vol 2) 1915 All 3 ; 37 All 72: 13 ALJ 9- 26 
Ind Cas 427 (DB). 

-O. 34, It. 14 — Charge — Rights of purchaser. 

A charge on immoveable property created by a 
will, which is not compulsorily registrable and of 
the terms of which, the auction-purchaser could 
not be cognizant cannot be enforced against the 
latter, he being a bona fide purchaser without 
notice. (28 All 655 Diss, from). AIR (Vol 1 1914 
Oudh 349 : 1 O L J 43 : 23 Ind Cas 867. 

-O. 34, R. 14 — Charge — Assignment — Con¬ 
struction of. 

Though the parties to a transaction have describ¬ 
ed it as a lien or charge it cannot deprive it of its 
real nature if in substance it is an assignment. 
(1909) 33 Bom 610 : 10 Bom L R 1146 : 4 Ind Cas 
804 (DB). 

-O. 34, R. 14—Charge—Created by decree—T P 

Act. S. 99. 

S. 99 of the T. P. Act does not apply where the 
decree both creates the mortgage and gives power 
to sell In execution. In such a case the plaintiff 
may realise the decretal amount by execution. 
(1909) 3 S. L. R. 120 : 4 Ind Cas 606 (DB). 

6 . Instalment Decree. 

-O. 34, R. 14 — Default Clause — Suit for sale 

doubtful. 

Where at time when personal remedy would be 
bailed by limitation, an instalment decree is pass¬ 
ed on an award in a mortgage suit and the decree 
contain.' a delau't clause entitling the decree- 
holder to execute the decree and bring the property 
to sale and where such an application for execution 
is dismissed as being premature it is very doubtful 
if it will be a correct reading of O. 34, R. 14 to hold 
that a suit may be brought for the recovery of the 
amount by sale of the property. AIR (Vol 9) i92*> 
Bom 237 : 67 Ind Cas 817 ; 24 Bom L R 410 : 4G 
Bom 848 (DB). 


7. Maintenance Decree 

-O. 34, R. 14 — Decree in favour of Hindu widow 

for future maintenance making it charge on pre- 
pertv in possession of member of her husband’s 
family — Property sold in execution subject to her 
right — Again default in payment — Widow can 
agam apply for sale of that property without 
bringing suit under S. C7. T. P. Act — Order 34. R. 
14 does not affect her in any way, for, if her status 


is deemed to be that of a mortgagee, it is obvious 
that the decree for the payment of money which 
she obtained is not in satisfaction of a claim under 
the mortgage, because, prior to the decree she has 
no charge on any immovable property and it is 
only by virtue of the decree that for the first time 
she acquires a charge. Under the provisions of 
O. 34, R. 14, Civil P. C., a mortgagee can have the 
mortgaged property sold in execution of the decree 
in a claim which is not connected with the mort¬ 
gage. AIR (Vol 26) 1939 All 579 : (1939) A L J 542 
: 1939 A W R (H C) 551 : 184 Ind Cas 626 (DB). 

-O. 34, R. 14 — Decree for maintenance in 

favour of a Hindu woman declaring her right to it 
and making it charge on some properties. 

Held, that the properties charged could be sold 
in execution without fresh suit for sale. AIR 
(Vol 24) 1937 Pat 654 : 18 P L T 834 : 4 B R 140 ; 
172 Ind Cas 234 (DB). 

-O. 34, R. 14 — Maintenance decree declaring 

liability to pay and creating charge on property for 
payment — Whether can be brought within the 
ambit of the rule — Decree, if can be treated pure¬ 
ly as a declaratory decree. 

Where a maintenance decree first declares the 
liability of the judgment debtors to pay as main¬ 
tenance a certain amount and directs them to pay 
It and as a security for this payment, creates a 
charge on some property it cannot be brought with¬ 
in the ambit of O. 34, R. 14. 

A decree which creates a charge on some proper¬ 
ty for payment of maintenance allowance cannot 
be treated purely as a declaratory decree. AIR 
(Vol 21) 1934 Nag 83 : 148 Ind Cas 196. 

-O. 34, R. 14 — A decree creating charge for fu¬ 
ture maintenance can be passed and executed with¬ 
out any fresh suit for sale being filed. AIR (Vol 
20) 1933 Pat 306 : 12 Pat 359 : 14 P L T 1 Sup ; 145 
Ind Cas 1 (DB). 

-O. 34, R. 14 — Maintenance decree — Charge 

— Execution. 

O. 34, R. 14 of the C. P. Code does not prevent a 
maintenance decree-holder from proceeding in exe¬ 
cution against the property charged under the 
maintenance decree, 17 M L J 270 Not Foil. AIR 
(Vol 6) 1919 Mad 894 : 23 M L T 355 • 47 Ind Cas 
C30 (DB). 

-O. 31, R. 11 — Maintenance —r Annuity for. 

An arrangement for the maintenance payable by 
a Zemindar and his heirs to the junior members 
created a charge on the assets of the Zemindar! and 
the provisions of the deed were not obnoxious to the 
rule against perpetuities or any other rule of law. 
AIR (Vol 5 1918 PC 156: 42 Mad 581: 17 ALJ 
153 : 36 M L J 164 : 23 C W N 549 : 29 C L J 551 
: 25 M L T 400 : 21 Bom L R 885 • (1919) M W N 
511 : 10 L W 322 : 49 Ind Cas 704. 

(Affirming AIR (Vol 2) 1915 Mad 664: 27 MLJ 
691 : 27 Ind Cas 283). 

8. Personal Remedy 

34, It. 14 — Mortgage — Decree on personal 
covenant — Order in execution —t Subsequent 
proceeding to enforce liability on property — Res- 
jmlicata, — Nature of subsequent proceedings. 

An order passed in execution of a decree obtain¬ 
ed by a mortgagee to enforce a personal liability 
would not, operate as res judicata in a subsequent 
proceeding to enforce a liability on the mortgaged 
property inasmuch as the subsequent proceeding is 
really a suit and not a mere execution proceeding. 
A 1 (Vol 18) 1931 All 65 : (1930) A L J 913 : 52 All 
961 : 130 Ind Cas 712 (DB). 
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-O. 34, R. 14 — Personal decree — Suit for sale 

necessary. 

The right of a mortgagee to obtain a personal de¬ 
cree against the mortgagor, where there is an ex¬ 
press personal covenant in the mortgage-bond, is 
quite distinct from his right to enforce the security 
clause by the sale of the mortgaged property. But 
the mortgagee cannot sell the mortgaged property 
without instituting a suit for sale in enforcement of 
the mortgage, O. 34, R. 14 is an exception to O. 2, 
R. 2, C. P. Code. (1921) 63 Ind Cas 303 (Pat) (DB). 

—O. 34, R. 14 — Personal remedy — As well as 
against property — Personal remedy, if can be en¬ 
forced first. 

In Sind where the Transfer of Property Act is 
not in force where a mortgage decree is, of an 
anomolous character giving remedy both against 
the security and against the person, the personal 
remedy may be enforced first and the mortgagee 
may sell his security in execution of a money de¬ 
cree. But where the Transfer of Property Act is in 
force, S. 99 is a bar to such a procedure. (1911) 
5 S. L. R. 71 : 11 Ind Cas 192. 

9. Sale in contravention — Effect. 

-O. 34, R. 14 — Sale in contravention of, whe¬ 
ther void or voidable — Setting aside. — Limitation 
for. 

It is now settled law that sale held in contraven¬ 
tion of O. 34, R. 14 is not void but only voidable 
and is good until it is set aside. The violation con¬ 
fers on the person affected only a right to have the 
sale set aside either by way of application or by 
way of suit, if a suit is permissible. But the appli¬ 
cation or suit should be filed within the time pro¬ 
vided by law, that is, one year from the sale. The 
sons and grandsons of a Hindu judgment-debtor 
are bound by such a sale if it is not set aside. The 
fact that they were not parties to the suit is of no 
consequence as the father could represent their inte¬ 
rest and it could be sold in execution of a decree 
against the father. 

Quaere.— Whether where a separate pro-note is 
executed for arrears of interest and a sale is held 
in execution of a decree on the pro-note there is 
a contravention of O. 34, R. 14. AIR (Vol 34) 1947 
Mad 72: 1946 MWN 534: (1946) 2 MLJ 121. 

-O. 34, R. 14 — Voidable sale — Remedy and 

time. 

A sale in contravention of the provisions of sec¬ 
tion 99, Transfer of Property Act, is voidable and 
not void and if the mortgagor fails to take any ob¬ 
jection to the confirmation of the sale on the 
ground that it was contrary to S. 99. Transfer of 
Property Act, and the sale is confirmed, the mort¬ 
gagor has no right to redeem the mortgage. Even 
assuming that mortgagee is a trustee for mortga¬ 
gor, in such case a suit by the plaintiff to enforce 
the trust is governed by Art. 120, Limitation Act. 
AIR (Vol 14) 1927 Mad 1135: 101 Ind Cas 89. 

-O. 34, R. 14 — A sale in contravention of sec¬ 
tion 99, T. P. Act, (now substituted by O. 34, R. 14 
C. p. Code) is merely irregular and is valid unless 
set aside before confirmation. (1926) 97 Ind Cas 
256 (All). 

-rO. 34, R. 14 — Remedy. 

A sale held in contravention of the provisions of 
the rule is not void but voidable at the instance of 
the mortgagor, and in order to avoid it it is suffi¬ 
cient for mortgagor to show that the sale contra¬ 
venes the provisions of Rule 14. But the proper 
remedy is not a suit but an application under sec¬ 
tion 47 to set aside the sale. But the Court has 


jurisdiction to treat a suit as an application subject 
to the rule of limitation laid down by Art. 166, Limi¬ 
tation Act. AIR (Vol 8) 1921 Bom 285: 45 Bom 
174 (DB). 


——O. 34, R. 14 — Sale in contravention void or 
voidable. 

A right to make an application to set aside a sale 
held in contravention of Section 99 of the Act con¬ 
tinues up till the time of the confirmation of the 
sale. After confirmation of the sale that right no 
longer exists. If the right ceases on confirmation 
of the sale, it ceases altogether and cannot be re¬ 
vived or continue to exist if the person who might 
have taken advantage of S. 99 of the Act before the 
confirmation of the sale was a minor at the time 
(1920) Pat HCC 259 (DB). 

-O. 34, R. 14 — Sale in contravention of pur¬ 
chase by mortgagee Leave to bid — Mortgagee 
purchaser if a trustee — Limitation Act, S. 10 and 
Arts. 120 and 148. 

Full Bench; Where a mortgagee in contravention 
of Section 99 of the Transfer of Property Act has 
attached the mortgaged property and brought it 
up to sale and purchased it himself the mortgagor 
or his transferee cannot successfully maintain a 
suit lor redemption of the property without first 
getting the sale set aside under S. 47, C. P. C. As¬ 
suming that upon purchase by the mortgagee him¬ 
self of the equity of redemption in contravention of 
S. 99, Transfer of Property Act, the mortgagee 
merely became a trustee for the mortgagor in res¬ 
pect of it. Held, by the majority that the mortga¬ 
gor’s right to recover the property cannot be en¬ 
forced by a suit for redemption within the time 
prescribed by Art. 148 of the Lim. Act. AIR (Vol 7) 
1920 Cal 363: 47 Cal 377: 24 CWN 229: 31 CLJ 98- 
55 Ind Cas 157 (FB). 

-O. 34, R. 14 — Sale in contravention — Void¬ 
able. 


a Lsctgte purenases at an execution sale 
in contravention of the terms of S. 99 of the T. P. 
Act, the sale is voidable and the mortgagor is en¬ 
titled to redeem. AIR (Vol 6) 1919 Cal 1008* 28 
CLJ 151; 46 Ind Cas 493 (DB). 

rO. 34, R .14 — Sale in contravention of — Mort- 
gagee’ s position — Purchase of equity of redemp- 


A mortgagee purchasing the equity of redemption 
m execution of a money decree against the mortga¬ 
gor does not become a trustee in respect of the pro¬ 
perty to the mortgagor. AIR (Vol 6) 1919 Pat 47: 50 
Ind Cas 472: (1919) Pat HCC 92 (DB). 

- r O. 34, R. 14 — Sale in contravention of — Whe¬ 
ther voidable or void. 

A sale contravention of Section 99 of the T. P. 
Act (O. 34. R. 14, C. P. C.) is only voidable and not 
void and must be set aside under R. 90 of O. 21, C. 
P. C. by a suit within a year of the confirmation 
of sale, under Art. 12, Lim. Act before redemption 
can be allowed. A suit for redemption is not a suit 
to set aside the sale, though the irregularity may 
be sufficient by itself to entitle the plaintiff to avoid 
the sale by a proper proceeding under the C P. Cod© 
or by a suit. 14 CWN 579, Diss. AIR (Vol 4) 1917 
Pat 608: 1 Pat LW 729: 2 Pat LJ 587- (1917) Pat 
HCC 373: 41 Ind Cas 533 (DB). 


-O. 34, R. 14 — Sale in contravention of — Irre¬ 
gular but not void — T. P. Act, S. 99. 

The violation of S. 99 of the T. P. Act (O. 34, R. 14, 
C. P. C.) merely renders the execution sale irregu¬ 
lar and does not make it a nullity. AIR (Vol 3) 1916 
Bom 61: 41 Bom 357: 19 Bom LR 75: 39 Ind Cas 
3 (DB). 
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——O. 34, R. 14 — Sale in contravention — Void¬ 
able, not void. 

A sale in contravention of S. 99 is not void but 
merely voidable. On confirmation of the auction, 
the title of even the mortgagee purchaser without 
leave under C. P. C. (O. 21, R. 72) becomes indefea¬ 
sible. Case-law discussed. AIR (Vol 3) 1916 Lah 
396: 18 PR 1916: 194 PWR 1915: 33 Ind Cas 802 
(DB). 

- O. 34, R. 14 —» Sale in contravention. 

Section 99 of the T. P. Act (O. 34, R. 14, C P C.) 
does not render a sale in violation of its terms ab¬ 
solutely null and void. It is only voidable. If no 
objection is taken to such a sale before confirmation 
such objection cannot be taken later. AIR (Vol 2) 
1915 All 70: 37 All 163 ; 13 ALJ 138: 27 Ind Cas 795 
(FB). 

-O. 34, R. 14 — Sale in contravention of — Suit 

for redemption. 

The sons in a Hindu family can sue to redeem 
the joint family property which has been purchased 
by the mortgagee at a Court sale in execution of a 
simple money decree obtained against the father in 
a suit on the mortgage bond given by the father. 
AIR (Vol 1) 1914 All 343: 36 All 516: 12 ALJ 855: 
24 Ind Cas 612 (DB). 


-^O. 34, It. 14 — Sale in contravention of — Pur¬ 
chase by mortgagee of equity of redemption in 
Court sale. 

Section 99 of the T. P. Act does not lay down as 
a general principle that a purchase by the mortga¬ 
gee of the mortgagor’s equity of redemption is in¬ 
variably and in all cases invalid even in the ab¬ 
sence of fraud, misrepresentation or misconduct. 
(1912) 15 Ind Cas 589 (Mad) (DB). 

-O. 24, R. 14 — Sale in contravention of — Not 

void. 

A sale in contravention of the terms of Section 99, 
T. P. Act is not void but is simply irregular and 
can be avoided on proof that the terms of the sec¬ 
tion have been contravened. (1910) 14 CWN 579: 
12 CLJ 574: 6 Ind Cas 47 (DB). 

-O. 31, R. 14 — Sale in contravention of — Sale 

voidable . 

Confirmation of sale does not necessarily bar a 
subsequent application, if the applicant can show 
that the voidability of the sale under S. 99 of the 
T. P. Act was kept from his knowledge until after 
the confirmation of the sale. (1909) 5 MLT 84* 4 
Ind Cas 1096 (DB). 

-O. 34, R. 14 (T. P. Act, S. 99) — Scmble. 

A sale in contravention of S. 99. T. P. A., is ab¬ 
solutely null and void. (1908) 1908 AWN 1 (2 • 4 
ALJ 787: 3 MLT 132. 


-O. 34, R. 14 (T. P. Act, S. 99) — C. P C., Section 

244, when a bar —Sale in contravention — Pur- 

chase by stranger, effect of — Suit to redeem — Suit 
to set aside sale 


If property is sold in contravention of S. 99 of the 
Transfer of Property Act and bought bv a stranger 
the proper course for the judgment-debtor is to 
seek to set it aside in execution and not by a sepa¬ 
rate suit. A sale in contravention of S. 99 of the 
Transfer of Property Act. is not void but only void¬ 
able; and where the mortgagee himself becomes 
the purchaser, he cannot by such sale and purchase 
free himself from his liability to be redeemed. But 
this equity does not arise ngaiir t a stranger auction- 
purchaser. (1906) 17 MLJ 163: 2 MLT 181 * 30 M 
313 (315) (DB). 


O. 34, R. 14 (T. P. Act, S. 99) —» Execution sale 
— Ellcct of confirmation of sale — Mortgagor and 


mortgagee — Redemption — Integrity of mort¬ 
gage broken up. 

A sale held in violation of the provisions of S. 99,. 
T. P. A., if confirmed cannot be impugned 
by the judgment-debtor-mortgagor, even if the pur¬ 
chaser is a representative of the mortgagee. No 
suit can, therefore, be subsequently maintained for 
icdemption of the property affected by the sale, la 
A. 325 applied. But the portion of the mortgaged 
property not affected by such sale may be subse¬ 
quently redeemed as by reason of the mortgagee 
purchasing the equity of redemption in respect of a 
part, the integrity of the mortgage is broken ud 
(1905) 2 ALJ 123 (125) (DB;. 

' b. 34, R. 14 (T. P. Act, S. 99) — Time for ob¬ 
jection — Non-compliance with provision_Sale. 

Where the mortgagor-judgment-debtor takes no 
objection to a sale held in direct contravention of 
the provisions of S. 99, T. P. A., and the sale be¬ 
comes final, neither the judgment-debtor, nor the 

judgment-creditor-mortgagee can dispute the title 

which the purchaser obtains thereunder. (1904) 1 
ALJ 360 (363; (DB). 


10. Security. 

O. 34, R. 14 — Mortgagee relinquishing mort¬ 
gage security — Obtaining simple money-decree. 

By mere declaration that the mortgaged security 
has been relinquished, the mortgagee does not be¬ 
come entitled to put the mortgaged property to sale 
in execution of his simple money decree because th& 
decree which he obtains is in satisfaction of a claim 
arising under the mortgage and his declaration that 
he gives up the mortgage security unsupported since 
it is by consideration, might not be capable of en- 
iorcement and cannot be regarded as an extinguish¬ 
ment of the mortgagee rights. AIR (Vol 23) 1936 
All 663 : (1936) ALJ 692: 1936 AWR (HC) 510: 165 
Ind Cas 124 (DB). 

:-°- 34 > R- 14 — Security bond can be enforced 

in execution by sale of the property even if the pro¬ 
perty is subsequently alienated, to the extent of the 
sum secured thereunder. AIR (Vol 23) 1936 Mad 
589: (1936) MWN 443: 165 Ind Cas 453. 

O. 34, R. 14 — Mortgagee’s suit for money-decree 
Plaintiff stating in plaint that he surrenders 
security -- Mortgagee’s rights, if extinguished. 

Where in a suit by a mortgagee for a money-de¬ 
cree he stated in the plaint that he surrendered the 
mortgage security but in execution he applied for 
leave to execute the decree against the property 
which under the mortgage was security for the loan 

of the payment of which he had obtained the money 

decree: 

Held. that, the mortgagee’s lights were not extin¬ 
guished by the mere averment in the plaint that 
he had given up the security. AIR (Vol 22) 1935 
Rang 132: 13 Rang 292: 157 Ind Cas 363 (DB). 

. , O. 34, R. 14 — A security bond executed by a 
judgment-debtor for the purpose of removing an 
attachment before judgment can be enforced in the 
course of execution. A separate suit- to enforce the 
security is not necessary. AIR (Vol 21) 1934 Cal 
64; 37 CWN 973: 60 Cal 1298: 149 Ind Cas 399 (DB). 

-O. 34, R. M — Decrcc-lioldcr not bound by 


-- w.iwi u uuuu ui suretvsmp tne surety o: 

judgment-debtor mortgages his property as secur! 
o' Il,s ^abfifiy, on default by the judgment-debt 
pn\. the decree-holder can enforce the securl 
against the property under S. 145. without follow! 
Iho procedure provided for by O 34 R 14 

!? 2G Bom 279: 50 Bom S39: 28 Bom 
603. 95 Ind Cas 696 (DB). 
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—O. 34, R. 14 — Gan be enforced without suit. 

Where the charge is created by the decree itself 
O. 34, R. 14 can have no application. Security given 
by a judgment-debtor in execution for due perfor¬ 
mance of the decree can be enforced and the pro¬ 
perty covered by the bond can be sold in execution 
by the decree-holder without being compelled to file 
a regular suit. The fact that the security bond is 
taken under O. 20, R. 11 makes no difference. AIR 
(Vol 13) 1926 Mad 194 : 49 MLJ 643: 1925 MWN 907: 
92 Ind Cas 497 (DB). 

—;—O. 34, R. 14 — Surety — Performance of decree 
— Obligee not named in the bond. 

Where a person hypothecates his properties as 
security for mesne profits that might be awarded 
by the Appellate Court and executes a bond with¬ 
out naming an obligee a suit to enforce the obliga¬ 
tion against the surety is not maintainable. The re¬ 
medy is by application in the original suit itself to 
make the surety a party and pass a decree against 
him for mesne nrofits. AIR (Vol 6) 1919 PC 55: 42 
All 158; 46 IA 228: 22 OC 212: 6 OLJ 682: 38 MLJ 
302: 18 ALJ 263: 22 Bom LR 521: 55 Ind Cas 550. 

——O. 34, R. 14 — Security — Order for. 

An order directing security to pay does not 
amount to a decree for the payment of money with¬ 
in the meaning of above rule. AIR (Vol 4) 1917 
Pat 489: 38 Ind Cas 130 (DB). 

-O. 34, R. 14 — Surety —? Execution against 

surety’s property. 

Rule 14 does not prevent sale of mortgaged pro¬ 
perty of a surety under a compromise decree where 
the suit was for money. AIR (Vol 3) 1916 All 57: 
38 All 327: 14 ALJ 385; 33 Ind Cas 982 (DB). 

-O. 34, R. 14 and S. 47 — Security — Compro¬ 
mise decree and execution. 

When security of some property was given in 
compromising a suit for money due on a hand note, 
and a decree was passed in terms of the compro¬ 
mise, it was held that under the provisions of O. 34, 
R. 14, C. P. C. property given as security could not 
be subject to sale in execution of the compromise 
decree. AIR (Vol 3) 1916 Pat 61 : (1917) Pat HCC 
371: 1 Pat LW 69: 37 Ind Cas 397 (DB). 

-O. 34, R. 14 — Security — Costs of the Privy 

Council — Execution. 

A decree-holder seeking to execute his decree for 
costs of the Privy Council against the property 
offered as security must proceed by suit as it is a 
claim arising under the mortgage. AIR (Vol 2) 1915 
Cal 533: 19 CWN 178: 27 Ind Cas 365 (DB). 

* -O. 34, R. 14 — Security bond — Performance of 

decree — Enforcement in execution. 

A security bond given by the judgment-debtor for 
the due performance of the appellate decree can be 
enforced in execution. A separate suit is unneces¬ 
sary. (1913) 17 CLJ 267; 18 Ind Cas 900 (FB). 

—-O. 34, R. 14 (T. P. Act, S. 99) — Applicability 
of, to security bonds constituting mortgages. 

When a security bond amounts to a mortgage it 
is equally subject to the provisions of S. 99, Trans¬ 
fer of Property Act. (1905) 9 CWN 372 (374, 376): 32 
Cal 494: 1 CLJ 118 (DB). 

• -O. 34, R. 15. 

See also T. P. Act, Ss. 58 and 100. 

“ O* 34. R. 15 — Decree — Amount payable every 
^. ca J Charge created —Decree-holder, if should 
first enforce charge or if can execute decree per¬ 
sonally against judgment debtor. 

Where in case of a maintenance decree the 
amount is made payable every year and a charge 
is created, the decree-holder should not be forced 


to apply to the Collector for sale of specific items 
of property every time the maintenance falls due. 
To insist on such a procedure which might take 
over a year to fructify and which affords ample 
opportunity lor obstruction on the part of the 
juagment-debtors, would amount to a denial of 
justice. The decree-holder can execute the decree 
personally against the judgment-debtors without 

first enforcing the charge. AIR (Vol 29) 1942 Nag 
58: ILR (1942) Nag 159: 1942 NLJ 74: 199 Ind 
Cas 573. 


-O. 34, Rr. 15, 4 — Suit to enforce charge _- 

No decree for sale — O. 34, R. 15 does not apply. 

If in a suit instituted to enforce a charge, a 
preliminaiy decree for sale is passed, then no 
doubt under R. 6 of O. 34, the sale of the property 
must precede any personal decree. But when 
no decree for sale was asked for by the debtor as 
he is entitled to do and there has been no decree 
for saie. and the decree passed is really a money 
decree with a declaration of a charge for the 
amount decreed, there is no room for the opera¬ 
tion of R. 15, for the decree is not of a form con¬ 
templated by the earlier rules of O. 34 AIR (Vol 
291 1942 Sind 83: ILR (1942) Kar 163: 202 Ind 
Cas 96. 

O. 34, Rr. 15, 4 — Suit to enforce charge on 
immovable property — Preliminary decree for 
sale should be passed. 

In view of R. 15 of O. 34, Civil P. c., read with 
R 4 of that Order, a preliminary decree for sale 
should be made in a suit to enforce a charge AIR 
(Vol 29) 1942 Sind 83: ILR (1942) Kar 168- 202 
Ind Cas 296. 


it. io 


Where in execution of decree in a suit to en¬ 
force charge, the charged property is sold with¬ 
out there being any preliminary decree for sale 
as in ordinary mortgage suit, this can be regarded 
only as an irregularity. AIR (Vol 27) 1940 Cal 60* 
44 CWN 240: 186 Ind Cas 833. 


-O. 34, R. 15 — Charge created on proiierty for 

payment of money — Chargee can sue for money 
in first place and subsequently bring suit to en¬ 
force charge — Subsequent suit is not barred by 


By reasons of R. 15 of O. 34 the provisions of 
R. 14 apply to a cha:ge. A chargee may therefore 
bring a suit to recover the money charged on 
movable property and may subsequently brin^ a 
suit to bring that immovable property to sale° in 
satisfaction of his decree. Neither a mortgagee nor 

a chargee can, on obtaining a money decree, exe¬ 
cute that decree against the mortgaged or charged 
property. They must, by a subsequent suit, bring 
the mortgaged or charged property to sale. Order 
34, Rr. 14 and 15 are an exception to the general 
rule laid down in O. 2. R. 2, which does not bar 
such a suit. AIR (Vol 27) 1940 Pat 283: 6 BR 304: 
21 PLT 262: 186 Ind Cas 221 (DB). 

O. 34, R. 15 — The effect of a decree on a 
charge is the same as that ol a decree on a mort¬ 
gage. AIR (Vol 24) 1937 Cal 129: ILR (1937) 1 Cal 
203: 64 CLJ 280; 170 Ind Cas 214 (DB). 


-O. 34. R. 15 — Charge-holder, if can obtain 

personal decree. 

The holder of a charge like a mortgagee suing 
for sale, is entitled to obtain remedy by a per¬ 
sonal decree. The words of O. 34, R. 15,'Civil P. 
C\. in their ordinary significance would limit the 
applicability of only those provisions in the Order 
which relate to the sale or redemption of mort¬ 
gaged property to property which is subject of 
a charge. AIR (Vol 19) 1832 Cal 775: 56 CLJ 187* 
36 CWN 709: 59 Cal 1314: 140 Ind Cas 788 (DB). 
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-O. 34, R. 15, — Mortgage decree — Sale in 

auction — Compromise by which defendant was 
given property in lieu of payment — Payment not 
made — Mortgage of property — Transaction of 
compromise, held amounted to sale and that under 
S. 55 (4) (b), T. P. Act, the seller was entitled to 
a charge upon property in hands of purchaser for 
the amount of purchase-money and for interest 
thereon and thus charge could be enforced by sale 
of property under O. 34, R. 15, Civil P. C. as in 
the case of a simple mortgage. AIR (Vol 23) 1936 
PC 204: 40 CYVN 1130: (1936) MWN 791: 38 Bom 
LR 760: 71 MLJ 347: (1936) ALJ 915: 44 MLW 
452: 59 Mad 910: 63 IA 304: 2 BR 653: 63 CLJ 
876: 1936 AWR (HC) 815: 163 Ind Cas 4. 

-O. 34, R. 15 — Applicability. 

A decree for realization of money in the first 
place by the sale of certain property is in no way 
different from a usual mortgage decree and sale of 
such property is governed by provisions as to sale 
contained in O. 34. 121 Ind Cas 369: AIR (Vol 17) 
1930 Lah 635. 

-O. 34, R. 15 — When the charge is created by 

a decree, which is in its terms final, the provisions 
of O. 34. R. 15 will not apply. 120 Ind Cas 218: 
AIR (Vol 17) 1930 Nag 17. 

-O. 34, R. 15 — Charge — Application. 

The rule applies to. enforcement of a charge pay¬ 
able in money. (1920) MWN 294: 39 MLJ 30: 11 
I,W 466: 28 MLT 44: 57 Ind Cas 764: AIR (Vol 
7) 1920 Mad 183 (2) (DB). 

-O. 34, R. 15 — Charge — Transfer of Property 

Act, S. 68 (b). 

Because (he words of S. 100 are very wide the 
provisions of S. 68 as to the liability of a mortga¬ 
gor apply to a person creating a mere charge also. 
27 MLJ 494 : 33 Ind Cas 321: AIR (Vol 2) 1915 Mad 
633 (DB». 

-O. 35, R. 1. 

See also Civil P. C., S. 88. 

-O. 35, R. 1 — Nature of suit — Jurisdiction. 

Since in an interpleader suit, the matter in dis¬ 
pute is the title to a certain property which is 
claimed by two or more persons, the proper Court 
for determining the question of title in respect of 
the property in question would be that of the 
Civil Judge, having regard to the value of the pro¬ 
perty. AIR (Vol 27) 1940 All 452: 1940 ALJ 578: 
1940 AWR (HC) 448: 191 Ind Cas 531. 

-O. 35, R. 1 — Discretion under. 

The discretion which is allowed to the Court in 
O. 35, R. 1. is a discretion which is unqualified 
and unfettered. This rule is solely intended to 
protect defendants from plaintiffs carrying on 
business out of the jurisdiction of the Court when 
they can indicate to the Court that these persons 
are of no financial standing or substance. The 
Court is not bound to exercise the discretion in 
favour of the defendant provided the requirements 
of the rule as to the nature of property are ful¬ 
filled. (1936) 164 Ind Cas 560: 40 CWN 511: 63 
Cal 897. 

——O. 35, R. 1 — Court-fee — Appeal. 

In an appeal from a decision in an interpleader 
suit in respect of money, a Court-fee of Rs. 10 is 
sufficient and appellant need not pay a Court fee 
calculated according to S. 7 (IV) (c)'of the Court 
Fees Act. AIR (Vol 8) 1921 Pat 305: 2 PLT 280: 61 
Ind Cas 820. 

-O. 35, R. 1 — Interpleader suit becoming parti¬ 
tion suit. 

When the preliminary decree is passed in an 
interpleader suit it becomes tu all intents and pur¬ 
poses a partition suit. AIR (Vol 17) 1930 Mad 
938: 1930 MWN 644 (DB). 
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-O. 35, R. 1 — Interpleader suit — Mortgage® 

not denying assignment, but contending it as void, 
as between him and assignees. 

Where a mortgagee does not deny an assignment 
by him of his rights under the bond, but contends 
that it is void, the mortgagor is not bound to bring 
an interpleader suit making the mortgagee and 
his assignee to interplead as between them. AIR 
(Vol 1) 1914 Mad 624: 1 LW 419: 15 MLT 331: 27 
MLJ 134: 23 Ind Cas 607 (DB). 

-O. 35, R. 2. 

-O. 35, R. 2 — Deposit in Court — Allowing a 

party to draw it out. 

Investment of money deposited in Court pending 
decision with a party is objectionable as the suc¬ 
cessful party is entitled to the money from the 
Court without further proceeding. (1913) 13 MLT 
326: 24 MLJ 404 : (1913) MWN 363: 19 Ind Cas 219 
-O. 35, R. 4. 

-O. 35, R. 4, Ss. 88, 151 — “First hearing” — On 

completion of pleadings, plaintiff applying to be 
removed from proceedings. 

The words “first hearing” in O. 35, R. 4, mean 
the date on which the Court goes into the plead¬ 
ings in order to understand the contentions of the 
parties. It is obviously undesirable that a person 
who claims no right in the property at sea 
which is the subject-matter of conflicting claims 
by two defendants should be retained on the re¬ 
cord and forced to join in the various interlocutory 
proceedings which may be necessary pending the 
final disposal of the rights of the parties. A plain¬ 
tiff in an interpleader suit is entitled to apply to 
the Court, so soon as the pleadings have been com¬ 
pleted, for an order that those persons who have 
adverse claims to the property in dispute should 
continue their contest without having the plain¬ 
tiff retained on the record. This will save costs, 
not only for the plaintiff, but also for the defen¬ 
dants themselves. In the interests of justice of the 
parties concerned such an order can be made under 
the inherent powers of the Court. AIR (Vol 25) 
1938 Cal 287: ILR (1938) 1 Cal 53: 41 CWN 1229: 
175 Ind Cas 284. 

-O. 35, R. 4 — Interpleader suit — Non-appear¬ 
ance of — Claimants — Procedure. 

The plffs. in possession of a sum of money, filed 
an interpleader suit against two rival claimants 
(defendants) who did not appear at the trial. Held, 
that the proper order would be to discharge the 
plffs. from all liability to the defts. in respect of 
the money and dismiss them from the suit, and to 
direct them to pay the balance into the Court to 
the credit of the proper claimant after getting 
their costs. The Court might further order that 
the defts. or either of them might apply for pay¬ 
ment or make one of the defendants a plaintiff and 
raise an issue. AIR (Vol 6) 1919 Bom 15: 21 Bom 
LR 948: 53 Ind Cas 365. 

--O. 35. R. 4 — Interpleader — Suit to redeem 

against two parties claiming mortgage money — 
Appropriate relief. 

When a mortgagor was about to pay off the 
mortgage amount to an assignee of the mortgage, 
the mortgagee disputed the assignment and also 
claimed to be paid the mortgage amount. -The 
mortgagor, therefore, filed a suit Impleading both 
Hir- mortgagee and the assignee as defendants. Tne 
plaint contained in substance a claim for redemp¬ 
tion. but ii also prayed that the defendants should 
be required to interplead concerning their claims 
to the mortgage amount, and that the mortgagor 
should be indemnified in consequence of the loss 
or the original mortgage deed. Prior to the hear¬ 
ing of the defendants agreed (hat the assignee was 
entitled to receive the mortgage amount. The suit 
was dismissed as not being maintainable as an 
interpleader suit, ‘inter alia’, because plaintiff 
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claimed an indemnity and consequently had an 
interest. On appeal. 

Held — that it was erroneous to treat the suit 
as only one of interpleader. Inasmuch as the plaint 
also contained in substance a claim for redemp¬ 
tion, that was the appropriate relief in the circum¬ 
stances. (1908) 10 Bom LR 314: 32 Bom 592 (597)’ 
(DB). 

-O. 35, R. 5. 

-O. 35, R. 5 — Suit by tenant. 

A tenant is not permitted to deny his lessor’s 
title at the commencement of the tenancy, and, 
therefore, in order that an interpleader suit may 
lie, the claim of the party other than the landlord 
must be consistent with the title of the landh r 
at the commencement of the tenancy in question. 
AIR (Vol 27) 1940 Bom 414: 42 Bom LR 881: ILR 
(1940) Bom 842: 191 Ind Cas 655 (DB). 

-O. 35, R. 5 — Suit by tenant. 

The object of O. 35, R. 5 is to prevent a tenant 
from compelling his landlord to have his title de¬ 
termined as against a stranger, but an interpleader 
suit is maintainable if the landlord, subsequent to 
the letting, does anything whereby his right to re¬ 
cover the rent is entangled. AIR (Vol 26) 1930 
Bom 249: 41 Bom LR 460: ILR (1939) Bom 383: 
182 Ind Cas 991. 

-O. 35, R. 5 — Interpleader suit — Landlord 

and tenant. 

A tenant cannot bring a suit to determine which 
of the two defts. is his landlord and entitled to the 
rent. AIR (Vol 6) 1919 Cal 913: 48 Ind Cas 733 
(DB). 

-O. 35, R. 5 — Interpleader suit — Railway Com¬ 
pany accepting goods — Whether agent of the 
consignor. 

A Railway Company by accepting goods for car¬ 
riage does not become the agent of the consignor 
within the meaning of the rule. The Company 
may file an interpleader suit against consignor and 
another party claiming adversely against consignor. 
AIR (Vol 2) 1915 Bom 28: 17 Bom LR 339: 28 Ind 
Cas 948 (DB). 

-O. 35, R. 5 — Interpleader suit — Tenant suing 

to determine the landlord — If maintainable. 

Where a tenant was sued by another posing as 
the former’s landlord for rent and a decree was 
passed against him on the ground that he was the 
plaintiff’s tenant and the tenant thereafter sued 
to have it declared that he was the tenant of an¬ 
other, held, that such a suit was in the nature of 
an interpleader suit and was not maintainable 
under S. 42 of the Specified Relief Act as the deft, 
was not a person interested in denying the plff’s. 
tenancy to another and as no injunction was asked 
for and that it was also barred by ‘res judicata’. 
(1912) 15 CLJ 653: 13 Ind Cas 40 (DB). 

-O. 35, R. 5 — Interpleader suit — Tenant — 

Rival landlord. 

The person, passing two Kabuliats, in favour of 
two persons in respect of the same land, and then 
being perplexed as to the title of each cannot main¬ 
tain an interpleader suit. (1910) 37 Cal 552: 11 
CLJ 577: 14 CWN 784: 5 Ind Cas 577 (DB). 

-O. 36, R. 1. 

■-O. 36, R. 1 — Necessary elements. 

Rule 1 obliges the parties to enter into an agree¬ 
ment in writing stating the question in the form of 
a case for the opinion of the Court, and providing 
that upon the finding of the Court with respect to 
such question (a) a sum of money shall be paid by 
one party to the other, or (b) some property mov¬ 
able or immovable shall be delivered, or (c) one or 
more of the parties shall do or refrain from doing 
5F.Y.D./D.F. 5 


some other particular act specified in the agree¬ 
ment. AIR (Vol 17) 1930 Bom 232 : 32 Bom L R 
416 (DB). 

-O. 36, R. 1 — Special case — Re-opening of. 

It is settled practice that where a special case ia 
stated by consent it can only be re-opened by mu¬ 
tual consent. AIR (Vol 5) 1918 Bom 88 : 43 Bom 
281 : 20 Bom L R 839 : 47 Ind Cas 642. 

-O. 36, R, 5. 

-O. 36, R. 5 — ‘Fit to be decided — Tests. 

Where a Court can give merely a declaration 
without any substantial relief and such substantial 
relief was reserved to entirely different tribunals 
under the statute, thereby barring a fresh suit 
founded on the declaration, the case cannot be one 
“fit to be decided” within the meaning of O. 36, R. 
5 (2) (c). AIR (Vol 17) 1930 Bom 232 : 32 Bom 
LR 416 (DB). 

-O. 37. 

-O. 37, — Leave to defend. — Valid defence. 

In a suit on a dishonoured bill of exchange after 
the defendant has accepted the Bill and by so do¬ 
ing has got possession of the goods, he cannot be 
allowed to plead that he was merely an agent act¬ 
ing for the drawer. He cannot be allowed to de¬ 
fend himself on the lines. AIR (Vol 16) 1929 Sind 
172 : 23 SLR 479 : 117 Ind Cas 160. 

——O. 37 — Madras rule 63. 

Rule 63 requiring all suits on negotiable instru¬ 
ments to be brought in a summary manner is pure¬ 
ly one of procedure and does not affect any sub¬ 
stantive rights of parties. AIR (Vol 14) 1927 Mad 
34 : 51 MLJ 716 : 99 Ind Cas 464 : 49 Mad 815 • 24 
MLW 704 (FB). 

-O. 37 — Limitation. 

-S. 5 — Limitation Act applies. 

A suit on a negotiable instrument provided for 
under O. 37, falls under the category of suits of the 
nature referred to in S. 128 (2) (f), and Act 5 of the 
Limitation Act of 1908 applies to such suits. 52 Cal 
954 : AIR 1925 Cal 781. Diss. from. AIR (Vol 14).' 
1927 Sind 90 : 21 SLR 257 : 98 Ind Cas 78. 

-O. 37 — Applicability — Shah jog hundi. 

Obiter — Other conditions being fulfilled, a suit 
on a shah jog hundi wall lie under O. 37. AIR (Vol 
14) 1927 Sind 90 : 21 SLR 257 : 98 Ind Cas 78. 

-O. 37 — Extension of time — Bombay High 

Court rules. 

The discretion is vested in the Chamber judge 
in a fit case to extend the period of ten davs allowed 
under R. 193, sub-R. (1), in cases to which O. 37 is 
applicable. AIR (Vol 13) 1926 Bom 578 : 28 Bom 
L R 1080 : 97 Ind Cas 766. 

-O. 37 — Suits under O. 37, are not governed by 

Art. 5 of the present Limitation Act. AIR (Vol 
12) 1925 Cal 781 : 88 Ind Cas 400 • 52 Cal 954 : 41 
CLJ 368: 29 CWN 589. 

-O. 37 — Insincere defence — Conditional leave. 

Where a suit on a promote under O. 37. the def¬ 
endant applies for leave to appear and defend the 
suit, and the Court doubts the sincerity of the def¬ 
ence, it should grant leave on condition that the 
defendant should pay into Court the amount claim¬ 
ed. AIR (Vol 7) 1920 Mad 969 : 60 Ind Cas 639 : 
12 MLW 712 (DB). 

-O. 37 — Scope or. 

O. 37 of the Code refers only to the mode of trial 
in suits and does not confer anv jurisdiction. (1912)] 
5 SLR 155 : 13 Ind Cas 244 (DB). 

-O. 37 — Pleas. 

In summary suits under O 37 it is impossible to 
go into partnership accounts and so the plea that 
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it is part of partnership account cannot be raised, 
(1911) 9 Ind Cas 299 (Sind). 

-O. 37, R. 1. 

- O. 37, Rr. 1, 2 and 4 — Suit on promissory 

note under the summary provisions of O. 37 — Ten 
days’ time allowed for leave to defend as per 
Form 4 in Appendix B, C. P. Code — Application 
for leave to defend made beyond the time 
given — Condonation of delay — Jurisdiction of 
Court. 

It is not necessary that every procedural or¬ 
der of a Court should be supported by a specific 
statutory provision, and when there is neither pro¬ 
vision nor prohibition it has to be guided by ordi¬ 
nary principles of common sense, justice, equity 
and good conscience. 

Where a suit was filed under O. 37, R. 1, C. P. 
Code, on a promissory note and the summons 
served on the defendant was in Form No. 4 in 
Appendix B, C. P. Code, allowing ten days to the 
defendant within which he should apply for leave 
to defend, but the defendant applied for leave to 
defend, a day after the expiry of the time allow¬ 
ed, on the question whether the Court had juris¬ 
diction to condone the delay and give leave to 
defend, 

Held, as no decree had been passed when the 
leave to defend was asked, the Court had ample 
discretion to give the defendant such leave as 
he wanted, notwithstanding the fact he had not 
appeared within ten days of the service of sum¬ 
mons. 62 LW 316: AIR (Vol 36) 1949 Mad 742: 
(1949) 1 MLJ 514. 

-O. 37, It. 1 — Small Cause powers — Judge 

exercising — Cannot act. 

A Subordinate Judge who is a presiding offi¬ 
cer of an ordinary Sub Court and not of a Court 
of Small Causes, has no authority, when exer¬ 
cising Small Cause powers, to act under O. 37, 

C. P. Code. 51 Mad 491 : 27 MLW 450: 109 Ind 
Cas 446; AIR (Vol 15) 1928 Mad 517: 55 MLJ 
114 (DB). 

-O. 37, It. 1 — Lahore sub-rule (e) — Scope of. 

The addition of Cl. (e) to O. 37, R. 1 by the 
Lahore High Court in the exercise of the powers 
conferred by S. 122, C. P. Code, is not ultra vires. 

The making of this rule does not confer on any 
Court any pecuniary or territorial jurisdiction, but 
merely empowers them to follow a certain definite 
procedure for the expeditions disposal of suits. 8 
Lah 15S : 9 LLJ 57: 99 Ind Cas 648: 28 PLR 539: 

AIR (Vol 14) 1927 Lah 174 (DB). 

-O. 37, It. 2. 

-O. 37. Itr. 2, 3 — Suit on promissory note — 

Pledge of jewellery as security — Plaintiff ask¬ 
ing leave under O. 2, It. 2 to reserve right as 
pledge — Defence of repayments — Leave to de¬ 
fend suit on furnishing security for costs. 

In their plaint the plaintiffs stated that, they 
were pledges in respect of certain articles of jewel¬ 
ler/ for payment of the money due in respect of 
the pro-notes and they asked for leave under O 2* 

R. 2. to reserve their right as such pledgees. The 
defendant also stated that since the execution of 
the promissory note various sums of money have 
been paid in satisfaction of the amount due and 
that upon a proper account being taken, it would 
be found that the amount claimed was in excess 

of the amount due and he should be allowed 
leav^ to defend: 
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award interest in the absence of express provi¬ 
sion. 

The operation of S. 80 of the Negotiable In¬ 
struments Act is not excluded by O. 37, R. 2. On 
the other hand, that rule makes S. 79 or S. 80, 
as the case may be .specifically applicable to a 
case filed under O. 37. 

The admission of the allegations in the plaint 
referred to in R. 2 of O. 37, cannot refer to the 
award of interest inasmuch as specific provision 
for interest is made in Cl. (a) of the said rule 
AIR (Vol 20) 1933 Mad 299 :37 MLW 104 : 64 
MLJ 117 : 56 Mad 398 : (1933) MWN 125 • 141 
Ind Cas 809 (DB). 

-O. 37, R. 2 — There is nothing in O. 37 to limit 

or restrict the jurisdiction of the Court to pass 
an order for instalments under O. 20, R. 11 (l). 
Court is competent to pass an order for payment 
of decretal amount in a suit based on a promissory 
note. AIR (Vol 20) 1933 Rang 245 : 11 Rang 424: 
148 Ind Cas 369. 

-O. 37, R. 2 — Bill of exchange — Counter¬ 
claim not allowed. 

In a suit brought on a bill of exchange under 
O. 37, the defendant cannot be allowed to counter¬ 
claim for the damages caused by an alleged failure 
of the plaintiff to supply goods of the right sort. 
(1929) 120 Ind Cas 528 (Sind). 

-O. 37, R. 2 — Interest — Neg. Inst. Act, S. 80 

— Statutory rate if alleged rate not believed. 

Plaintiff sued on pro-note no leave to defend 
was obtained. Rate of interest at 18 per cent, 
(agreed orally) was alleged in the plaint and a 
sum calculated accordingly including interest was 
mentioned in the writ of summons. Held, inte¬ 
rest at 6 per cent, should be allowed from the date 
of the pronote to the date of the decree and at 
the same rate from the date of the decree to that 
of realization. It is important to take care that 
summary procedure, necessary and safe when ap¬ 
plied to mercantile Instruments, is not allowed for 
the purpose of enforcing alleged verbal agree¬ 
ments of a collateral or separate character. “S. 80 
of the Negotiable Instruments Act seems to con¬ 
fuse very unhappily two entirely different things: 

(i) what the presumed promise as to interest is; 

(ii) what under O. 37 are to be taken as the facts 
and what relief can be given thereupon. It does 
not mean that upon bringing a suit under O. 37 
the plaintiff loses his substantive right to six per 
cent. It would indeed be an extraordinary inten¬ 
tion that mercantile instruments should be ex¬ 
cepted from this discretionary power in cases 
where there is no defence. 70 Ind Cas 130 • 49 
Cal 716; AIR (Vol 9) 1922 Cal 513. 

-O. 37, R. 2 — Suit on shajak Hundi — Leave 

to defend — Affidavit in support — Set off. 

An affidavit in support of an application for 
leave to defend as required by O. 37, R. 3 (1) of 
tne C. P. Code must disclose fact sufficient to 
support the application. O. 37 contains provision 
lor a summary procedure, which is antagonistic to 
an investigation of claims to a set-off, unless of the 
clearest description. 12 SLR 70: 49 Ind Cas 193: 
AIR (Vol 6) 1919 Sind 88. 

-O. 37, It. 3. 

1. Tests for granting leave to defend. 

2 . Unconditional leave. 

3. Conditional leave. 


Held, that leave to defend should be granted 
on the defendant giving security for costs onlv 
AIR (Vol 23) 1936 Cal 476 : 166 ind Cas 827 


——O. 3/, P. 2 (a) — NegotiabV Instruments •'ict 
(XXVI of 1881), Ss. 79, 80 — Power of Court to 


4. Failure to fulfil condition. 

5. Refusal of leave to defend. 

G. Appeal 

7. Revision. 

8. Other remedy for defendant. 

9. Charge on property. 
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1. Tests for granting leave to defend. 

O. 37, R. 3 — Leave to defend — Grant of 
— Rule as to. 

The power to give summary judgment under 
0. 37, C. P. Code, is intended only to apply to 
cases where there is no reasonable doubt that a 
plaintiff is entitled to judgment, and where there¬ 
fore it is inexpedient to allow a defendant to de¬ 
fend for mere purposes of delay. Indeed the rule 
is that leave to defend must be given unless it is 
clear that there is no dispute as to facts or law 
which raises a reasonable doubt that the plain¬ 
tiff is entitled to judgment. If the defendant by 
his affidavit shows that there are facts which, if 
true, constitute a defence to the claim, he should 
be given leave to defend. The defence set up 
need only show that there is a triable issue for per¬ 
mission to defend the suit. AIR (Vol 37) 1950 
EP 247 : 52 PLR 207 (DB). 

-O. 37, R. 3 — Leave to defend suits — Tests to 

be applied — Triable issue — Security. 

The question to be considered on an applica¬ 
tion under O. 37, R. 3, is whether or not a triable 
issue was disclosed by the defendants on affidavit 
•r otherwise; a triable issue meaning a plea which 
is at least plausible. Once the Court comes to 
the conclusion that there is a triable issue in the 
case, it must grant leave to defend without re¬ 
quiring the defendant either to pay the amount 
claimed into Court or to furnish security there¬ 
for; such a condition must be imposed only in 
exceptional cases where, for instance, there ap¬ 
pears to be so grave a suspicion that the Court 
comes to the conclusion that the defence is put in 
•nly in order to obtain further time. 

Held, on facts, that leave to defend should 
be granted but on condition of the defendant’s 
furnishing security as the Court had a grave sus¬ 
picion that the defence set up was not entirely 
honest. AIR (Vol 21) 1934 Sind 191 : 153 Ind Cas 
400. 

-O. 37, R. 3 — Triable issue — Plausible plea. 

The question to be considered on an appli¬ 
cation under O. 37, R. 3, C. P. Code, is whether 
•r not a triable issue was declared by the defts. 
•n affidavit or otherwise, a ‘triable issue’ mean¬ 
ing a plea which was at least plausible. Once the 
Court comes to the conclusion that there is a 
triable issue in the case, it must grant leave to 
defend without requiring defendant either to pay 
the amount claimed into Court or to furnish secu¬ 
rity therefor. Such a condition must be imposed 
only in exceptional cases where, for instance, there 
appears to be so grave a suspicion that the Court 
comes to the conclusion that the defence is put in 
only in order to obtain further time. The ques¬ 
tion whether the plaintiffs are, or are not, holders 
in due course for value is a triable issue between 
the parties. 98 Ind Cas 72 : AIR (Vol 14) 1927 

Sind 60 . 

O. 37, R. 3 — Triable issue — Plausible plea. 

The question to be considered on application 
under O. 37, R. 3 is whether or not a triable Issue 
is disclosed on affidavit or otherwise by the de¬ 
fendant. By triable issue is meant a plea which 
js at least plausible. The defendant must say 
what the defence is & as a rule bring something be¬ 
fore the Court to show that it is a bona fide de¬ 
fence and not a mere attempt to gain time by 
getting leave to defend. Where there is a triable 
issue it will not be right to say that as condition 
oi being heard at all the defendants should find 
money or security; because if they are not able 

r? S0 ifc wil1 be de P ri ving them altogether of a 
right that they have got of having their case 


1. Tests for granting leave to defend 

# 

tried. It is only in exceptional cases that the ex¬ 
ceptional provisions of O. 37 come into operation 
to the extent of depriving a man of this right. In 
cases of this sort the Court has to find if there 
is any plausible defence and where there is one, 
effect must be given to that fact and leave to de¬ 
fend should be granted and it should be made 
conditional only in cases where there appears to 
be so grave a suspicion that the Court comes to 
the conclusion that the defence is put in only in 
order to obtain further time. 78 Ind Cas 505: 
19 MLW 342: 34 MLT 310: 1924 MWN 240- AIR 
(Vol 11) 1924 Mad 612: 46 MLJ 255 (DB). 

2. Unconditional leave. 

-O. 37, R. 3 — Summary suit on negotiable in¬ 
struments — Leave to defend — Security. 

In a summary suit on a negotiable instru¬ 
ment if the defence discloses a triable issue, the 
Court ought to grant leave to defend without re¬ 
quiring the defendant either to pay the amount 
claimed or to furnish security, and the Court 
would therefore be acting with material irregula¬ 
rity if it orders the defendant to furnish secu¬ 
rity, without considering whether there is a tria¬ 
ble issue in the case. AIR (Vol 22) 1935 Mad 302 
: (1935) MWN 280 (1); 68 MLJ 407: 41 MLW 

573 : 157 Ind Cas 591. 

-O. 37, R. 3 — Leave to defend — Principles — 

Triable issue. 

In a summary suit upon a negotiable instru¬ 
ment, if the defendant sets up a defence in his 
affidavit in support of his application for leave to 
defend which, if he should succeed in proving, 
would entitle him to succeed in the suit, then the 
Master or the Court before whom the application 
comes has no discretion whatever in the matter 
and unconditional leave to defend should be grant¬ 
ed. It is not open to the Master or anybody else 
other than the trial Judge to go into the merits 
and discover whether the case set up by the de¬ 
fendant is a true one. AIR (Vol 22) 1935 Mad 
43 : 40 MLW 650 : 68 MLJ 16 ; 58 Mad 116 : 152 
Ind Cas 687 (2) (DB). 

3. Conditional leave. 

-O. 37, R. 3 — Bona tides of defendant doubted 

— Conditional leave. 

Where in a suit on a promissory note insti¬ 
tuted under O. 37, the defendant applies for leave 
to appear and defend, but the Court doubts the 
sincerity of the defence as disclosed in the affi¬ 
davits filed with the application and vague assert¬ 
ions are made, only to gain time, the proper pro¬ 
cedure is to grant leave to defend on condition of 
the defendant paying into Court the amount 
claimed. AIR (Vol 23) 1936 Lah 584 : 165 Ind 
Cas 166 (DB). 

O. 37, R. 3 — Power of Court to give leave to 
defend on furnishing security. 

In suits under O. 37, the Court has jurisdic¬ 
tion in a proper case to impose conditions when 
granting leave to defend though, as a rule of prac¬ 
tice, the rule that the condition as to payment 
in the Court or giving security is seldom imposed 
and only in cases where the defendant consents 
or there is good ground in the evidence for believ¬ 
ing that the defence set up as a sham defence 
may be a safe rule to follow . It will not be right 
to crystallise into rules of law the circumstances 
under which, in the exercise of the discretion 
vested in it by the second clause of O. 37, R 3 the 
Court can demand security. AIR (Vol 23) 1936 
Mad 246 : (1936) MWN 175 (2) • 70 MLJ 241 • 

43 MLW 298: 161 Ind Cas 182. 

-O. 37, R. 3 — Negotiable instrument — Leave 

to defend — Practice. 
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Where in a suit on a promissory note filed 
under O. 37, R. 3 the defendant by his affidavit 
shows that he has a real defence to the suit but 
the sincerity of the defence is open to doubt, the 
proper course is to give the defendant leave to de¬ 
fend on his bringing the moneys into the Court. 
AIR (Vol 7) 1920 Mad 969: 12 LW 712 (DB). 

4. Failure to fulfil condition. 

——O. 37, R. 3, S. 105 — Failure to fulfil condition 
— Validity of order granting leave, if can be can¬ 
vassed. 

When a conditional order granting leave to 
defend is passed and on faiure of the defendant to 
fulfil the condition, the Court decrees the suit, it 
is open to the appellant to canvass the validity of 
the order on which the decree is based. AIR (Vol 
22) 1935 Rang 245 : 13 Rang 239 : 157 Ind Cas 
776 (DB). 

5. Refusal of leave to defend. 

-O. 37, R. 3 — Hundis not without consideration 

on defendant’s own showing — Hundis not carry¬ 
ing: interest — Future interest. 

Where, in a suit on hundis, on the defendant’s 
own showing the hundis were not without con¬ 
sideration, he should not be given leave to defend 
the suit under O. 37, R. 3. 

In a suit on hundis when the hundis do not 
carry interest, the Court exercises its discretion in 
sound and judicial manner in not allowing future 
interest. AIR (Vol 20) 1933 Lah 440 : 145 Ind 
Cas 725. 

-O. 37, R. 3 — Question of law — Should be re¬ 
fused. 

Where in a suit on a pro-note there is no tria¬ 
ble issue dependent on facts, which is to be in¬ 
vestigated, but simply a question of law, no leave 
should be given to the defendant to put in a de¬ 
fence in the ordinary way. 46 CLJ 566 : 32 CWN 
125: 106 Ind Cas 848; AIR (Vol 15) 1928 Cal 123 
(DB). 

6. Appeal. 

-O. 37. R. 3 — An appeal lies from the final judg¬ 
ment passed in a summary suit directing the de¬ 
fendant to pay the amount of the decree claim 
in default of security not having been furnished to 
defend the suit under O. 37, R. 3 (2). 32 Bom LR 
660: AIR (Vol 17) 1930 Bom 364 (DB). 

-O. 37, R. 3 — Report of no instructions — Ap¬ 
peal is the remedy. 

Where after many hearings the defendant’s 
vakil states on the final hearing day that he has 
no instructions, but the Court disposes of the case 
on the merits, there is an appearance and O. 37 , 
R. 3 applies to the case. The remedy of the de¬ 
fendant against the Court’s order is by wav of 
appeal and not by way of an application to set 
aside the decree as if it had been made under 
O. 9, R. 13. 82 Ind Cas 1028 : AIR (Vol 12) 1925 

Mad 316 (DB). 

Revision. 

-O. 37, R. 

tionaily. 

Order giving leave to defend conditionallv is 

an interlocutory order and does not amount to 

“case decided” within the meaning of S. 115 In 

the matter of giving leave with or without con- 

duion. the Court has discretion. In giving leave 

to defend conditionallv the Court cannot be said 

to act with material irregularity in the exercise 

of jurisdiction. AIR (Vol 25) 1933 Lah 540 • 40 

PI R 69 : ILR (1938) Lah 289 : .177 Ind Cas 778 
^ DJ3). 

° — T -cave to defend — Valid defence 

— Conditional leave bad. 


4 

3 — Leave to defend given condi- 
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Where on a summary suit the Courts grant 
only conditional permission to defend despite its 
finding that there is a defence which has to be 
considered, the case is revisable. 119 Ind Cas 64* 
AIR (Vol 16) 1929 Mad 841. 

8. Other remedy for defendant. 

-O. 37, Rr. 3 and 4 — Ex parte decree in sum¬ 
mary suit — Remedy of defendant not obtaining 
leave to defend — Decree, if can be set aside. 

The only remedy of a defendant against whom 
a decree has been passed in a summary suit under 
O. 37, C. P. C., he having found it impossible to 
obtain the required leave to defend within the 
time allowed, is by an application to set aside the 
ex parte decree and on such applications, leave 
should be given to him to defend the suit. ( 1911 ) 
11 Ind Cas 433 (Sind). 

9. Charge on property. 

-O. 37, R. 3 — Charge on the property. 


An order charging the property of an insol¬ 
vent-debtor for the repayment of plaintiff’s claim 
on conditions of granting permission to defend his 
suit is a permanent charge till re-payment of 
claim. AIR (Vol 7) 1920 Cal 525 : 24 CWN 401 • 
58 Ind Cas 10 (DB). 

-O. 37, R. 4. 

-O. 37, R. 4 — Ex parte decree — Defendant 

alleging that his non-appearance was due to a 
fraudulent agreement of compromise by plaintiff 
—Interference under O. 37, R. 4, whether warrant¬ 
ed. 

The defendant alleged that he was prevented 
from attending Court on the day of hearing due 
to an offer of a compromise agreement from the 
plaintiff; and hence moved Court to set aside 
the decree either under O. 9, R. 13, or under O. 
37, R. 4. The Court did not think it fit to inter¬ 
vene as there was no such circumstance to war¬ 
rant it. The affidavit filed by the defendant was 
disbelieved and the Court thought it highly impro¬ 
bable that even if there was such agreement the 
defendant would place faith on a money-lender. 
Moreover, the defendant had another way to re¬ 
dress his grievance, if genuine, by instituting a 
regular suit to set aside the decree on ground of 
fraud or obtain damages for breach of contract, 
for misstatement of a future event. 46 Bom LR 
635 : AIR (Vol 34) 1947 Bom 87. 

O. 37, R. 4 — O. 27, R. 3 — Application for in¬ 
stalments — >. T o leave — Should apply under R. 4. 

Where in a summary suit the defendant does 
not obtain leave from the Judge under R. 3 to 
appear and to defend the suit, he cannot be allow¬ 
ed to appear in order to apply for payment of the 
clecio ;\l amount by instalments. The way open to 
the defendant in such a case is to ask the Court 
to grant him any of the reliefs mentioned therein 
under R. 4. 50 Bom 262: 28 Bom LR 138 : 94 Ind 

^ as *3* 1926 Bom 250 (DB). 

O. 37. R. 4 — Deposit of money — Question of 
ownership. 

Whore money is deposited by a defendant as 
a condition precedent to the setting aside of a de¬ 
cree under the rule, the decretal amount is a 
charge on the deposit if final judgment is passed 
agonist the defendant. The Court is not compe¬ 
tent to enquire into the ownership of the money 
deposited. The cose may be different if land was 
furnished ns security. In such a case the title of 
the owner would not be lost, 5 LW 407 • 32 MLJ 

1158 : ( DB) Ind ° aS 481 : AIR <V01 5> 1918 Mnd 
-O. 37, R. 6. 

-O. 37 R 6 — Negotiable Instrument Act (1881), 
, *' Failure of partial consideration — Suit for 
damages. 
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A suit under O. 37, cannot be maintained 
where the loss caused to the defendant by failure 
of partial consideration cannot be ascertained in 
money; or where breach of contract by plaintiff 
causes damage to defendant exceeding the amount 
of Hundi. A suit for damages is the proper re¬ 
medy. (1910) 4 SLR 147 : 8 Ind Cas 124. 

-O. 38. 

See also Civil P. C., Ss. 51, 94 and 95. 

-O. 38 — Immovable property — Interest of 

mortgagee — Attachment — Modes of — O. 21, R. 
54. 29 PLT 48: 27 Pat 114: AIR (Vol 36) 1949 
Pat 170. 

-O. 38 — ‘Suit’ — Application under S. 20, Sch. 

2 C. P. Code. 

An application under S. 20 of Sch. 2 to C. P. 
Code to* enforce an award, when numbered and 
registered as a suit, becomes a suit for purposes 
of O. 38 and Court can direct attachment before 
judgment. 101 Ind Cas 430: 29 Bom LR 342 : 
AIR (Vol 14) 1927 Bom 259 (DB). 

-O. 38 — Attachment before and after judgment 

—- Distinction. 

An attachment before judgment does not rank 
in the same position as an attachment after judg¬ 
ment. since attachment before judgment will not 
defeat the right of a co-parcener by survivorship 
which the former does. 83 Ind Cas 413 : 3 Pat 
250 : 5 PLT 135 : AIR (Vol 11) 1924 Pat 465 
(DB). 

-O. 38 — Simultaneous execution — Powers of. 

The power of the Court to issue simultane¬ 
ously execution for arrest & attachment is entire¬ 
ly discretionary under the Code. It has the same 
power in matters before judgment, limited how¬ 
ever by the provisions of O. 38. 84 Ind Cas 270: 

2 Rang 362 : 3 Bur LJ 159: AIR (Vol 11) 1924 
Rang 361 (DB). 

-O. 38, R. 1. 

See also Civil P. C., S. 51 and O. 21, Rr. 37 to 
40. 

-O. 38, R. 1 — Amount of security — Warrant 

amount. 

Where a warrant has been taken out under 
O. 38, R. 1, the amount of security that the defen¬ 
dant is required to furnish is the amount mention¬ 
ed in the warrant. 56 Cal 700 : 120 Ind Cas 815: 
AIR (Vol 16) 1929 Cal 732 (DB). 

-O. 38, R. 1 — Exercise of powers — Considera¬ 
tions. 

Before exercising the powers conferred by O. 
38 a Court should be satisfied on two points. The 
first is that the plaintiff’s cause of action is 
prima facie an unimpeachable one subject to his 
proving the allegations made in the plaint. The 
second is that the Court should have reason to 
believe on adequate materials that unless the juris¬ 
diction is exercised there is a real danger that 
the defendant will remove himself from the ambit 
of the powers of the Court. '50 Mad 27 : 1926 
MWN 328- 94 Ind Cas 512: 24 MLW 94 : AIR 
(Vol 13) 1926 Mad 584 : 50 MLJ 348. 

-O. 38, R. 1 — Small Cause Court — Cannot 

exercise powers. 

Under the Code of 1908, Provincial Small 
Cause Court has no power to attach immoveable 
property before judgment and to decide a claim 
case thereon. 80 Ind Cas 300 : 28 CWN 16: AIR 
(Vol 11) 1924 Cal 193 (DB). 

--O. 38, R. 1 — Security of appearance of defen¬ 
dant — Object of — Mode of enforcement. 

The object of the surety bond given under 
O. 38, R. 1 is to secure the rights of the judg¬ 
ment-creditor. The Government are not interest¬ 


ed in the proceedings in any way. The bond 
should be enforced on the application of the judg¬ 
ment-creditor only to the extent of the money 
payable under the decree. 8 SLR 270 : 28 Ind 
Cas 92 : AIR (Vol 1) 1914 Sind 144 (DB). 

-O. 38, R. 2. 

See also Civil P. C., S. 145. 

-O. 38, R. 2 — Arrest before judgment — Surety 

for production of judgment-debtor — Judgement- 
debtor obtaining exemption from arrest whether 
amounts to breach of bond. 

When a surety under O. 38, R. 2, Civil P. C., 
has given a bond to produce the defendant when 
called upon to produce him, the fact that the 
defendant had previously applied for being ad¬ 
judicated an insolvent and had obtained exemp¬ 
tion from arrest does not amount to a breach 
of the bond. AIR (Vol 21) 1934 Mad 24; 65 MLJ 
793 : 38 MLW 832 : (1933) MWN 1368 : 147 Ind 
Cas 333. 

--O. 38, R. 2 — Surety —■ Bond — Construction. 

Where the surety says in clear terms that 
his liability extends to paying the amount claim¬ 
ed in the suit in the event of a decree being 
passed, it cannot be said that the surety bond 
is only for the appearance of the defendant. 115 
Ind Cas 244 : 52 Mad 979; AIR (Vol 16) 1929 
Mad 138. 

-—O. 38, R. 2 — Security — Object of. 

The security is, under R. 2. O. 38, for the 
defendant’s appearance at any time when called 
upon while the suit is pending and until satis¬ 
faction of any decree that may be passed against 
him in the suit. If a decree has been passed, the 
defendant would be bound to appear when called 
upon between the date of the decree and the 
satisfaction thereof. 70 Ind Cas 129: 11 LBR 
444: 1 Bur LJ 196: AIR (Vol 10) 1923 Rang 98. 

-O. 38, R. 2 — Appearance under protection 

order. 

Where the plaintiff made his application 
against the surety who produced the defendant 
in consequence, but his appearance was under a 
protection order from the Insolvency Court. 

Held, that such an appearance is not such 
as is contemplated under O. 38. R. 2 of the Code 
and wall not discharge the surety. 70 Ind Cas 129: 
11 LBR 444: 1 Bur LJ 196: AIR (Vol 10) 1923 
Rang 98. 

-O. 38, R. 2 — Arrest before judgment — De¬ 
posit of money — Lien. 

Money paid into Court by a defendant arrest¬ 
ed before judgment sufficient to answer the plain¬ 
tiff’s claim, is ear marked for the suit and is 
subject to the lien of the plaintiff for his decree 
amount in case he succeeds. The insolvency of 
the defendant before decree does not vest the 
money in the Official Receiver. The case is 
different if security is given for the appearance 
of the defendant. 41 Mad 1053 • 35 MLJ 355 : 49 
Ind Cas 20: AIR (Vol 7) 1920 Mad 607 (DB). 

-O. 38, R. 2 — Sureties for appearance — 

Surety bond providing for performance of decree 
— Construction — When surety is discharged. 

Where a judgment-debtor was released from 
arrest on surety furnishing security for his ap¬ 
pearance on a certain day and the surety exe¬ 
cuted a bond for the due performance of the 
decree on failure of the judgment-debtor to satis¬ 
fy it, the bond was not in accordance with the 
Court’s order and the surety was discharged from 
his responsibility on the appearance in Court of 
judgment-debtor on the specified day. 7 Bur LT 
5 : 23 Ind Cas 349 : AIR (Vol 1) 1914 Low Bur 
54. 
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O. 38 , R. 3 . 

c?’ Rr * 3 ’ 51 — Arrest order applies 

even after decree — Proceedings under S. 51 are 
not necessary. 

When the arrest has been made under O. 38, 
the proceedings must continue under that order. 
^ surety is discharged after decree on com- 

°* f R ' « 3, J he Court must cal1 u P° n the 

f f f Hp d f m t0 f find fresh securit y under R. 3 and 
it he fails to comply with that or any other 

order under R. 2 or R. 3 , the Court has a dis¬ 
ci etion in committing him to prison. It is incor- 

0 C 38 k S nn W fc the decr v f e havin 8 been passed, 
til not ge , r appllcable ' but that something 
n the nature of proceeding under S. 51, Civil 

(1943) 1 ^r'T S fl7 y ' (Vo1 30) 1943 Ma d 366- 

210 tod 584 ■' 33; 1943 MWN 124 

O- 38, R. 3 — Surety _ Remedy. 

Where the judgment-debtor has been enabl- 
® d ° Ut of the jurisdiction of the Court and 

the suretv P hn C nH Se ?h by V , irtue of the ^cution °f 

tn^ surety bond, the only way for the discharge 
o the surety is an application under O. 38 R 3 

?KTZ 1S n f al1 be liable on hi ^ surety bond 

1129%^ 0 4 °Idb^ ^ LR 225 ‘ AIR 

O. 38, R. 3 — Remedy of. 

can apply 6 f or * disctfarge^ 

fv d oi? 6 a f SSi&'g: 11 L3h w 444 aVr 9 

wrong' o 3 rder R ' 3 ~ "‘ Cffal detenlion - Owing to 

A Court passed order under O. 38 R 3 nc 
folows; • .Surety is discharged. Judgment 
debtor will remain arrested unless he can nroduce 
anotnei surety.” He was also orally directed not 

left The 6 Court C °On deflance to the order he 
3 C0 U ' ° n bemg Prosecuted under S. 225- 

nasse^ eI fh o aS n i° 0rder to fincl jresh security was 

debtor could no? TIT "'f 8 , 3 ' and the judgment! 

2 O^PL R 6 14T 30 °C i\TJ°' 663°T*13 
(Vol 16 ) 1929 Lah 163 iDBl. R 94 ' AIR 

O. 38, R. 3 — Release of 

241 : AIR (Vol 15) 1926 R~, ‘ '■■• ' JJ ' r Ra ‘'g 
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O. 38, R. 4. 

—-O. 38, Rr. 4 and 5 — Attachment — Joint 

Hindu family — Money decree against co-parce- 

,ier Attachment of his share during his lifo. 

lime — Sale after his death — Interest of pur¬ 
chaser. * 

Where in execution of a money decree the 
share of a Hindu co-parcener in the family ’ Dr o 
perty was attached during his lifetime and 
brought to sale after his death his interest passes 
to the auction-purchaser and precludes the title 
arising from survivorship. 16 MLT 123 • MQ 14 ) 
MWNJ33 : 24 Ind Cas 667 : AIR (V 1) 1914 Mad 

-O. 38, R. 5. 

See also Civil P. C., Ss. 94, 95 and 145. 

1. Appeal. 

Attachment before judgment. 

Conditional attachment. 

Effect of attachment. 

Jurisdiction. 

Legality. 

See also Note 2. 

Mortgage suit. 

See also Civil P. C., O. 34, R. 6. 

Surety. 

See also Note 9. 

Security. 

Scope and applicability. 

1. Appeal. 

—-O. 38, R. 5 — Notice under R. 5 — No order 
attachment Order after hearing parties that 
no action is necessary is not appealable. 

where Court has issued notice to the opposite 
par y to show cause under O. 38, R. 5 but has not 
made any order of conditional attachment and after 
hearing the parties orders that no action is neces- 
"° a PP ea l bes against such an order. AIR 
(\ ol ol) 1944 Nag 30: 1943 Nag LJ 504: ILR (1943) 
Nag 794: 211 Ind Cas 479 (DB). 

O. 38, R. 5 — No appeal lies. 
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.. ordur made under the provisions of O 38 

1 D ' , 1 S o n0 f t f within the meaning of 

clause 13 of the Letters Patent, because it is a mere 

interlocutory order which does not affect the merits 

?nn! 1C . C lT UtG l , he parties b >' determining 

• light 01 liability which is in controversy b«- 

ween thou 1 m the suit and therefore no appeal lies 

J.id l C is t 90 ? rd i T » A,, J i\ u] i2) 1925 Ran « 267: 

-is 0 f Bur 08: 3 Pan 8 307 (DB). 

pcalabic' t ~ C ° mb,ncd ° rdcr ,ln(ler - Ap- 

A.‘ oui,,. r,n thus: “It is ordered that the defen- 

0 f 1 ,TV seeurity to the satisfactiom 

a tiil hf ii Tl ,l " s I Cour ‘ tile extent of the 
1 I cIaun a, ‘d costs in this suit and tliat 

m delaiilt thereof a writ ol attachment do issue out 

a s , ;; r " ml g «■“' "f. this Court commanding 

, S,KIlU oI Lalcutta to attach until the final 

detennnnU'on ol this suit or until lire further order 
,s boi.it the stock-in-trade of the defendant 
U y , m ?, at N ?- 55 - U > Ca,,nin g Street. 

ij ( . 1 ’ .\ at ' vl ! ere tb ? Courl confines its order to a 
'.iry tmn that the defendant should give security 

"'M n * ,d time .- tht ' rK should be no appeal from 
hat Older inasmuch as O. 38, R. 5 is omitted from 

the provisos of O. 43, ]{. J. But where the Cour 

makes an order that the defendants’ propertv should 

f U ' d , “' ,ore Judgment, there should l»e an ap¬ 
peal inasmuch as O. 38, It. 6 is specifically men- 
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out tioned in O. 43, R. 1. Consequently the above order 
flfr in so far as it directs the attachment of the property, 

Wt- is a judgment and is appealable, but in so far as it 
^ directs security to be furnished, it is not appealable. 

AIR (Vol 10) 1923 Cal 639: 79 Ind Cas 242: 50 Cal 
“ 215 (DB). 

zi -O. 38, R. 5 and O. 43, R. 1, Cl. (q) — Attach¬ 

es ment before judgment — Refused after hearing de¬ 
li; fendant — No appeal lies. 

V Where an application for attachment before judg- 
‘d ment is dismissed by the Court of first instance 
after hearing the defendants, no appeal lies against 
that order. AIR (Vol 3) 1916 Cal 287: 23 Cal LJ 392: 

33 Ind Cas 689 (DB). 

2. Attachment before judgment. 

(a) General. 

(b) Continuance, termination etc. 

(c) Divorce suit. 

(d) Wrongful. 

(e) Pauper suit. 

(b) Conditions necessary'. 

(a) General. 

-O. 38, R. 5, O. 21, R. 54, Appendix F, Form 

No. V — Attachment under O. 38, R. 5, how to be 
made — No reference in order sheet to O. 21, R. 54, 
or to publication of attachment — Presumption 
under S. 114, Evidence Act, if can be made. 

u Attachment under O. 38, R. 5, Civil P. C., is to 
it be made in accordance with the manner provided 
for attachment of properties, in execution of a decree, 

■ t and the manner for attachment of property in exe- 
,1 cution of a decree is laid down in O. 21, R. 54. 

, Proclamation by beat of drum and affixing of a 
copy of the order in Form No. V, Appendix F do 
ij not by themselves constitute valid attachment. 
Where there is no reference in the order sheet to 
0. 21, R. 54, or to publication of the order, there 
can be no presumption under S. 114, Evi. Act, that 
attachment was properly made. AIR (Vol 24) 1937 
Cal 375: 65 CLJ 329: 173 Ind Cas 711. 

-O. 38, R. 5 — Application for passing final 

decree — Subsequent publication for attachment 
before judgment — Maintainability of. 

A mortgagee obtained a preliminary decree for 
sale against the mortgagors and after the expiry of 
the usual six months’ time allowed for payment, ap¬ 
plied for passing of the final decree. Shortly after 
the mortgagee applied for attachment before judg¬ 
ment of the property of the defendants, basing the 
application on the ground that it was feared that the 
defendants who had already encumbered some of 
their properties would dispose of or encumber their 
remaining property in order to avoid the payment 
of the decretal amount that would remain unpaid 
and unsatisfied even after the sale of the mortgaged 
property: 

Held, that the application for attachment before 
judgment was maintainable under O. 38, R. 5, 
Civil P. C. AIR (Vol 20) 1933 All 191: (1933) ALJ 
37: 55 All 179: 145 Ind Cas 622 (DB). 

--O. 38, R. 5 — Attachment of deposits. 

An application praying for a temporary injunction 
restraining a person from withdrawing certain 
amount standing at his credit, and the order of 
Court issued thereon are, in spite of their wording, 
really for attachment before judgment. AIR (Vol 
16) 1929 Rang 94: 116 Ind Cas 473. 


0. 38, R. 5—1. Appeal 

-O. 38, R. 5 — The new Code means that an 

attachment before judgment can be of property 
within or without the jurisdiction of the Court. AIK 
(Vol 13) 1926 Lah 330: 27 PLR 144: 8 LLJ 125: 
93 Ind Cas 361. 

-O. 38, R. 5 — Intention to remove or dispose 

ot property and to delay or obstruct execution is 
necessary’. 

The power to attach is not to be exercised lightly 
or without clear proof of the existence of the mis¬ 
chief aimed at in the rule. To attach a defendant’s 
property before his liability has been established 
by a decree may have the effect of seriously em¬ 
barrassing him in the conduct of his defence. Ihis 
power should he exercised only when the Court is 
satisfied not only that the defendant is about to dis¬ 
pose of his property or to remove it from the juris¬ 
diction of the Court, but also his object in so doing 
is to obstruct or delay the execution of any decree 
that may be passed against him and so deprive the 
plaintiff, if successful, of the fruits of victory. AIR 
(Vol 11) 1924 Pat 312 : 73 Ind Cas 721: 5 PLT 124 
(DB). 

-O. 38, R. 5 — Attaching creditor — Position of. 

Schwabe C. J., Obiter : The judgment-debtor has 
no power of disposing of property attached before 
judgment for his own benefit and it is doubtful whe¬ 
ther such property can be said to belong to him 
within the meaning of S. 60 or whether it can be 
taken in execution so long as the Court holds it in 
its custody pending the decision of the suit belore it. 

It the prevalent view of law referred to above is 
correct the result is that a plaintiff, who gets an 
order to attach before judgment because he satisfies 
(he Court that there is a danger of the property 
being made away with and that enough ought to be 
preserved pending his suit to satisfy any decree he 
may get, may find that the property he has preserv¬ 
ed is taken away from him pending his suit by a 
decree-holder who is lucky enough to get a decree 
more quickly. Indeed it would be easy for a defen¬ 
dant, who wishes to take his property out of the 
reach of the attachment creditor, after attachment 
to get or even create, a friendly creditor for any 
amount large enough and allow him to take judg¬ 
ment and gets the property attached in execution 
while he delayed the suit of the original attaching 
creditor whose late seems to be entirely with the 
discretion of the custody Court. AIR (Vol 10) 1923 
Mad 505: 44 MLJ 413: 72 Ind Cas 820: 46 Mad 
506: 17 MLW 390: 32 MLT 198 (FB). 

--O. 38, R. 5 — Order, when proper. 

When a party seeks to obtain an order of attach¬ 
ment before judgment, he must have definite evi¬ 
dence to satisfy the Court that there is reasonable 
cause for believing that the judgment-debtor is about 
to dispose of the whole or part of his property with 
a view to defeating his creditors. It is not suffi¬ 
cient to make only general allegations. AIR (Vol 5) 
1918 Pat 387: 44'lnd Cas 240 (DB). 

(b) Continuance, termination etc. 

-O. 38, R. 5 — Attachment before judgment 

coming to end with dismissal of suit, if restored, if 
suit is restored. 

An attachment before judgment which has come 
to an end with the dismissal of the suit is not res¬ 
tored when tire suit is restored to file, in spite of 
an alienation of the property in the meanwhile. AIR 
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(Vol 26) 1939 Mad 167: 48 MLW 763: (1938) 2 
MLJ 1053: 1939 MWN 639: 180 Ind Cas 126 (2) 
(DB). 

-O. 38, R. 5 — Court holding suit not maintain¬ 
able as framed — Plaintiff acquiescing and amend¬ 
ing plaint — Order of attachment before judgment 
passed, before amendment, if vacated. . . 

Where the plaintiff acquiesced and carried out the 
direction without demur accepting the order that 
the suit as framed was not maintainable and amend¬ 
ed the plaint accordingly : 

Held, that any orders passed against the defen¬ 
dants before amendment (e.g., attachment before 
judgment) were vacated automatically. AIR (Vol 
21) 1934 Nag 169 (2): 17 NLJ 5: 150 Ind Cas 1142. 

-O. 38, R. 5 — Continuance of attachment. 

Attachment before judgment becomes attachment 
in execution when order is passed for die sale of the 
attached property and possibly even on the date 
when application is made for execution after decree. 
AIR (Vol 12) 1925 Mad 49: 79 Ind Cas 917: 34 MLT 
193 (DB). 

O. 38, Rr. 5 to 11 — Order before judgment 
— Actual attachment after — Validity — Dismissal 
of execution — Application — Effect on attachment. 

An attachment applied for before judgment but 
actually effected after decree has still the force of 
the attachment before judgment under O. 38; O. 21, 
R. 57 does not apply to attachment before judgment 
under O. 38 and the dismissal of the subsequent 
execution application will not put an end to the 
attachment. AIR (Vol 6) 1919 Mad 752: 42 Mad 
1: 24 MLT 346: 35 MLJ 387: (1918) MWN 606: 
8 LW 369: 48 Ind Cas 232 (DB). 

O. 38, Rr. 5 and 11 — Passing of decree. 

Where property is attached before judgment, the 

fact that a decree is made in the plaintiff’s favour 

docs not determine the attachment, which conti- 

mics in force. AIR (Vol 6) 1919 Pat 454: (1919) Pat 
HOC 4o5 : 53 Ind Cas 20 (DB>. 

-O. 38, R. 5 — Hindu Law — Death of judg¬ 
ment-debtor — After attachment — Decree _ 

Survivorship — Accrual. 

An attachment followed by a decree precludes the 
accrual of the title by the survivorship where the 
judgment-debtor dies after attachment of decree 
but before the order for sale. AIR (Vol l) 1914 
Mad 118: 26 MLJ 517: 24 Ind Cas 320 (DB). 

O. 33, R. 5 — Attachment before judgment — 
Dismissal ol suit — Reversal on appeal. 

. J he Court ™ght to withdraw attachment before 
judgment on the dismissal of a suit. Such an attach¬ 
ment is not however revived by reversal of the dis¬ 
missal on appeal. (1911) 13 CLJ 243: 9 Ind Cas 918 
(DB). 

(c) Divorce suit. 

O. 38, Ri. ,) and G — Attachment before judg¬ 
ment in divorce suit. 

Attachment before judgment will not be granted 
in divorce proceedings. (). 38, Rr. 5 and 6 have 
no application to divorce proceedings. (1910) 37 Cal 
613: 7 Ind Cas 792. 

(cl) Wrongful. 

" D. 38, R. 5 — Wrongful attachment before 
judgment If can be impeached in suit for 
damages — Malicious prosecution. 
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The rightness or wrongness of an order for attach¬ 
ment before judgment cannot be canvassed in a suit 
on the question of damages for malicious prosecution. 

Where the parties have had their rights deter¬ 
mined upon the basis that the order for attachment 
was right order and the order had been carried out, 
one cannot, by bringing an action for damages, get 
another Court to go behind the position as consti¬ 
tuted in the original proceedings. 

To give rise to a cause of action for damages for 
wrongful attachment before judgment, the attach¬ 
ment should be withdrawn in the plaintiff’s favour. 
AIR (Vol 19) 1932 Cal 821: 59 Cal 1073: 36 CWN 
447: 58 CLJ 243: 141 Ind Cas 253 (DB). 

-O. 38, R. 5 — Mistake in. 

Where, before the mortgage of the plaintiff, the 
property was attached before judgment by defen¬ 
dant but the procedure laid down by R. 5 was not 
followed. 

Held, the attachment order was ultra vires, and 
the plaintiff was bound to succeed on his mortgage. 
AIR (Vol 9) 1922 Nag 238: 68 Ind Cas 188. 

-O. 38, Rr. 5 and 6 — Trustee failing to produce 

accounts. 

r I he Court did not commit an error of substance 
by directing the trustee to furnish security before 
it ordered attachment as provided by Rr. 5 and 6. 
Where a trustee disobeyed an order of Court to 
furnish accounts under S. 92, C. P. C AIR (Vol 4) 
1917 All 153 : 41 Ind Cas 89 (DB). 

-O. 38, R. 5. 

An order under S. 483, C. P. C. (1882) cp an 
application made on insufficient grounds must neces¬ 
sarily cause damage to the credit and reputation of 
the party against whom the order is made and in 
such cases general damages are recoverable (1909) 
32 Mad 170: 2 Ind Cas 345 (DB). 

(e) Pauper suit. 

-O. 38, Rr. 5 and 6 and O. 33, R. 8 — Time for 

attachment. 

There is no suit before the Court until the appli¬ 
cation to sue in forma pauperis lias been granted. 
Consequently the Court has no jurisdiction to attach 
defendant’s property before judgment under O. 38, 
C. P. C. AIR (Vol 4' 1917 Cal 852: 25 CLJ 159: 21 
CWN 870: 38 Ind Cas 600 (DB). 

(1) Conditions necessary. 

— O. 38, R. 5 — Attachment before judgment — 
Exercise ol power to order — Principles — Vague 
allegations — Insufficiency. 

Attachment o( properly is a serious proceeding 
and Courts might to be careful not to lend them¬ 
selves as tools of oppression. 

An attachment before judgment could not be 
ordered on mere vague allegations that the opposite 
party has sold some property and has removed some 
property outside the jurisdiction of the Court. The 
Court should demand more particulars before pass¬ 
ing any ox parte order and giving immediate effect 
to it. AIR (Vol 37) 1950 MB 70. 

--D. 38, Rr. 5, 6 — Transaction subsequent to 

institution of suit — Transfer before suit may he 
evidence of intention after suit — Mode of proving 
defendant's intention — Intention to obstruct or 
delay satisfaction of decree. 

I here is nothing in the plain words of Rr. 5 and 
G of O. 38. which makes a transaction subsequent 
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to the institution of the suit a condition precedent 
to the application ot Hr. 5 and 6. Rule refers, 
not to the past, but to the future. Rule 5 refers 
to a defendant who, with a particular intent, is about 
to dispose of the whole or part of his property*. The 
fact that he has done so after the institution of the 
suit may be strong evidence of the future intention 
provided he has any property left. 

But transfers before the institution of a suit may, 
as evidence of conduct, be evidence of intention 
after the institution of the suit. That a defendant 
is about to dispose of his property may be esta¬ 
blished to the satisfaction of the Court not only by 
completed transactions of disposal prior to the 
application, but by such evidence as evidence of 
intention expressed by the defendant, by evidence of 
disposals not completed but only negotiated or by 
evidence of unsuccessful attempts at disposal. That 
the intention of defendant is to obstruct or delay 
the satisfaction of any decree which may be passed 
against him is in general necessarily a matter to be 
inferred from attending circumstances. 

Transfer by defendant prior to the institution of 
the suit by the plaintiff, held fell within the purview 
of Rx. 5 and 6, O. 38. AIR (Vol 28) 1941 Sind 178: 
ILR (1941) Kar 362: 197 Ind Cas 291 (DB). 

-O. 38, R. 5 — Provisions of R. 5, when come 

into play. 

Before the provisions of R. 5 of O. 38, Civil P. C., 
would come into play, the Court has to be satisfied 
that transfers were going to be made by the defen¬ 
dant after the suit had been filed and that such trans¬ 
fers were with the object of obstruction of the plain- 
• tiff if he won the suit in executing the decree, and 
the mere allegations to this effect are of no avail 
but the facts must be positively proved by satis¬ 
factory evidence. AIR (Vol 25) 1938 Pat 161: 4 
BR 363: 17 Pat 89: 19 PLT 372: 173 Ind Cas 928 
(DB). 

-O. 38, R. 5 — Application for attachment before 

judgment — Court should be fully satisfied on pro¬ 
per affidavit or other materials before it takes any 
action under O. 9, Rr. 5 and 6. AIR (Vol 23) 1936 
Lah 33: 38 PLR 772. 

-O. 38, R. 5, O. 39, R. 1 — Injunction or attach¬ 
ment, when to be granted. 

Prima facie case is essential before either injunc¬ 
tion or attachment can be granted. Moreover, the 
Court must be satisfied that interference is neces¬ 
sary to prevent injury which is irreparable, and that 
the mischief or inconvenience which is likely to 
arise in consequence of withholding the relief will 
be greater than that from granting it. AIR (Vol 21) 
1934 Cal 694: 38 CWN 771: 61 Cal 814: 155 Ind 
Cas 354 (2). 

-O. 38, R. 5 — Present intention of obstruction 

or delaying execution of decree must be proved. 

Where there is nothing in documents filed by way 
of objections by tire defendants to an application 
under O. 38, R. 5, Civil P. C., to show that the de¬ 
fendants ever had any intention of obstructing or 
delaying the execution of any dercee which might be 
passed against them or with such intent, were about 
to dispose of their property, it cannot be said that 
the Court could be satisfied ‘‘otherwise’’ within the 
meaning of R. 5 (1) of O. 38, Civil P. C., and the 
mere fact that a defendant has in the past mort¬ 
gaged or disposed of his property is not a sufficient 


_2. Attachment before judgment 

ground for levying attachment. There must be a 
present intention. AIR (Vol 21) 1934 Cal 694: 38 
CWN 771: 61 Cal 814: 155 Ind Cas 354 (2). 

-O. 38, R. 5 — Deliberate intention to defeat 

creditor s claim. 

Under O. 38, Civil P. C., in order that a creditor 
may get an order for attachment before judgment, 
it must be shown that the sale of the properties ot 
the debtor is being fraudulently and deliberately 
made with the intention of defeating any decree that 
the creditor may obtain against him. It is not 
enough if the creditor shows that the debtor was 
negotiating for mortgage or sale ot properties or 
that he was disposing of his properties voluntarily 
or allowing them to be sold in execution of decrees 
or for arrears of Govt, revenue. An order under 
O. 38 cannot be made for gross neglect. AIR (Vol 
19) 1932 Cal 790: 36 CWN 746: 140 Ind Cas 457 
(DB). 

-O. 38, R. 5 — Intention to delay execution — 

Absence of — Test. 

The fact that the defendant is running into debts 
or an attempt to secure debts already incurred by 
executing a mortgage in respect of them does not 
necessarily indicate an intention to obstruct or delay 
the execution of a decree to be passed when the 
value of the properties far exceeds the amount of 
such debts as well as the claim in the suit. AIR 
(Vol 14) 1927 Cal 354: 31 CWN 432: 101 Ind Cas 
9 (DB). 

——O. 38, R. 5 — Vague allegations are insufficient. 

An order under R. 5, O. 38, should not be passed, 
unless the Court is satisfied that the defendant, with 
intent to obstruct or delay tire execution of decree 
that may be passed against him has brought himself 
within the terms of the rule; and it is not sufficient 
that there 'are merely vague allegations' that the 
defendant is about to remove the whole or any part 
of his property from the local limits of the juris¬ 
diction of the Court. AIR (Vol 9) 1922 Bom 276: 
64 Ind Cas 580: 46 Bom 431: 23 Bom LR 1228- 
(DB). 

-O. 38, R. 5 — Insufficiency of mortgage secu¬ 
rity — Mere attempt to sell — No bad intention. 

Merely beacuse the defendant attempts to sell 
some of his immoveable property, while proceedings 
against him are pending it does not follow that he is 
disposing of the property with intent to obstruct or 
delay the execution of any decree that may be pass¬ 
ed in the suit. AIR (Vol 8) 1921 Bom 69: 45 Bom 
1256: 23 Bom LR 550: 63 Ind Cas 958 (DB). 

-O. 38, R. 5 — ‘Attempt to alienate’. 

Attempt to alienate after the commencement of 
suit need not be proved to bring a case under 
S. 483, C. P. C. (1882) the conduct of the parties 
just before the suit and the surrounding circum¬ 
stances should be considered to decide whether an 
attempt was made to dispose of the property and 
if so with what intention. (1910) 11 CLJ 19: 5 Ind 
Cas 181 (DB). 

-O. 38, R. 5 (S. 483 old Code) — Attachment 

before judgment — Matters for consideration of 
Court. 

In considering an application for attachment- 
before judgment, the Court is not restricted to the 
conduct of the defendant subsequent to the com¬ 
mencement of the action. It is open to the Court 
to look to the conduct of the parties immediately 
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before the suit and to examine also the surrounding 
circumstances and from these to draw an inference 
as to whether the defendant is about to dispose of 
his property, and, if so, with what intention. (1909) 

5 Ind Cas 181 (182): 11 CLJ 19 (DB). 

3. Conditional attachment. 

-O. 38, R. 5 — An order of attachment before 

judgment should comply with the provisions of 
O. 38, R. 5 and it should be conditional order ac¬ 
companied by a notice to the defendant. Non-com¬ 
pliance of this rule does not make an ex parte order 
of attachment a nullity but renders it liable to be 
set aside at the instance of the defendant. AIR 
<Vol 25) 1938 Lah 49: ILR (1937) Lah 756: 40 PLR 
280: 175 Ind Cas 828 (DB). 

-O. 38, R. 5 — Where in attachment before judg¬ 
ment proceedings the Court dismisses the plaintiff’s 
petition on accepting an undertaking given by de¬ 
fendant not to do a certain act (e. g., not to draw 
a cheque amount pending further orders of the 
Court; the order accepting the undertaking 
amounts, in substance, to an injunction restraining 
him from acting on breach of it. AIR (Vol 23) 1936 
Mad 651: (1936) MWN 519; 44 MLW 714: 165 Ind 
Cas 747. 



Attachment before 



ent 



by the plaintiff concurrently with issue of notice to 
the defendant to show cause why an attachment 
should not issue before judgment, cannot be cons¬ 
trued as an order of conditional attachment under 
O. 38, R. 5 (3). AIR (Vol 3) 1916 Cal 287 : 23 CLJ 
392: 33 Ind Cas 689 (DB). 


-O. 38, R. 5 — Attachment before judgment — 

Conditional — Scope. 

An order of attachment before judgment can only 
be made after defendant fails to show cause to the 
contrary or to furnish security and a conditional 
order of attachment has effect only until the defen¬ 
dant so furnishes security. AIR (Vol 1) 1914 All 
511; 23 Ind Cas 107 (DB). 


-O. 38, Rr. 5 and 6 and S. 150 — Attachment be¬ 
fore judgment — Transfer of case — Pending at¬ 
tachment — Jurisdiction of the latter Court. 

When a conditional order of attachment before 
judgment of certain property within its jurisdic¬ 
tion is passed by a Court and the suit is transferred 
to another Court before the final order is passed, the 
latter Court acquires by implication jurisdiction to 
pass further orders regarding the attachment. 
(1910) 20 MLJ 980: (1910) MWN 212 ; 6 Ind Cas 

746 (DB). 


-O. 38, R. 5 (3) — Conditional order for attach¬ 
ment before judgment made absolute — Fresh at¬ 
tachment, if necessary. 

Where a conditional order for attachment before 
judgment has already been issued, it is not neces¬ 
sary to issue or serve a iresh order of attachment 
before judgment after the conditional order has 
been made absolute. AIR (Vol 21) 1934 Cal 251: 37 
CWN 1164: 149 Ind Cas 1142 (DB). 

-O. 38, Rr. 5, 6 — Direction to defendant to give 

security — Order that on failure to give security 
action under O. 38, R. 6 would be taken — Appealia- 
bility of order. 

When the trial Court has already determined the 
liability of the defendant's property to an attach¬ 
ment before judgment unless security is given, and 
the Court directs the defendant to give security for 
the satisfaction oi any decree that may be passed 
in favour oi the plaintiff and notes that on failure 
of security being furnished, further action under 
O. 38, R. 6 would be taken, the order is no longer 
one under O. 38, R. 5 and an appeal from the order 
is competent. AIR (Vol 21) 1934 Lah 594 (2): 148 
Ind Cas 719. 


4. Effect of attachment. 

-O. 38, R. 5 (2), O. 21, R. 46 — Debt attached 

from garnishee before judgment — Amount of debt 
not specified — Fact that garnishee did not object 
to attachment is no reason why advantage obtain¬ 
ed should thereafter be unduly pressed against him. 

Where a debt was attached before judgment from 
the garnishee, the fact that the garnishee did not 
object to the attachment belore judgment is as 
much evidence of his good faith as anything else, 
but that is no reason why thereafter an advantage 
irregularly obtained should be unduly pressed 
against him. AIR (Vol 29) 1942 Sind 87: ILR (1942) 
Kar 173: 202 Ind Cas 329 (DB). 

-O. 38, R. 5 — Attachment before judgment or 

otherwise does not create any interest in favour of 
the attaching creditor. It merely amounts to the 
pioperty attached being held by the Court in its 
own custody. So long as the attachment subsists, 
the judgment-debtor cannot exercise any disposing 
power over it except with the leave of the Court. 
AIR (Vol 24) 1937 All 424: (1937) ALJ 348: 1937 

AWR (HO 284; 169 Ind Cas 836 (DB;. 

-O. 38, R. 5 — Allegation that defendant is realis- 


-O. 38, R. 5— No conditional attachment under 

O. 38, R. 5 (3; — Application for attachment before 
judgment ending in dismissal on the defendant 
showing cause against it — No appeal lies under 

O. 43, R. 1 (q). AIR (Vol 20; 1933 All 557: (1933) 
ALJ 1269: 146 Ind Cas 838 (DB). 

-O. 38, R. 5 — There is nothing in S. 95, Civil 

P. C., which excludes conditional attachments of 
the class contemplated by O. 38. R. 5 (3) from its 
operation and the Courts may award compensation 
even in the case of such attachments. AIR (Vol 
19) 1932 Cal 92: 35 CWN 546: 135 Ind Cas 736. 

O. 38, R. 5 ( 1 ) and (3) — Simultaneous orders. 
Order conditional under R. 5 (3) cannot be made 
without accompanying order under R. 5 (1) to fur¬ 
nish security or to show cause why it should not be 

furnished. AIR (Vol 7) 1920 Cal 526- 57 Ind Cas 
907 (DB). 

O. 08 , R. 5 (3) — What is not a conditional 
-order. 

An order directing the defendant not to part in 
any way with the property sought to be attached 


in ff his assets to prevent satisfaction of plaintiff's 
claim — Effect of. 

An allegation by the plaintiff in his application 

that with intent to prevent the satisfaction of his 

claim the defendants are realizing their assets, is 

an allegation which must be held to be tantamount 

to what is required by O. 38. R. 5 , Civil P. C., to be 

established by a plaintiff before he can obtain order 

for the security or a conditional attachment before 

judgment. AIR (Vol 21) 1934 Lah 594: 148 Ind 
Cas 719. 

-O. 38, R. 5 — Execution — Effect of. 

An attachment, made belore judgment under R. 5 
ol o. 38, of the C. P. Code, becomes an attachment 
made in execution of a decree for all the purposes 
of O. 21 on the making of an application for exe¬ 
cution, and R. 57 of O. 21 applies to such an attach¬ 
ment equally with all the other rules of O. 21. 16 
CWN 1097; 26 MLJ 215 : 42 Mad 1 , Dissented. AIR 
(Vol 8 ) 1921 Nag 57: 63 Ind Cas 712: 17 NLR 121. 

(1- 58, R. 5 — Attachment before judgment. 

Attachment before judgment does not give any 
interest in the attached property. A person obtain- 
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ing attachment before judgment cannot restrict the 
right of the creditor holding previous decree. AIR 
XVol 3) 1916 Cal 371 : 21 CLJ 614: 30 Ind Cas 38 (DB). 

-O. 38, R. 5 — Attachment before judgment — 

Effect of. 

Attachment before judgment confers no right on 
the party who obtains the order of attachment. AIR 
(Vol 2) 1915 All 275: 37 AU 578: 13 ALJ 732: 29 Ind 
Cas 622 (DB). 

5. Jurisdiction. 

—-*0. 38, R. 5 — Order under — Matter of discre¬ 
tion — Interference by appellate Court. 

Where the trial Court passing an order under R. 5 
of O. 38, Cri. Pro. Code, makes a mistake as 
to attachable and non-attachable property and al¬ 
though it attempts to safeguard the interest of the 
defendant, it does not take similar care of the 
plaintiff’s interest, it would be a fit case for the ap¬ 
pellate Court to interfere with the discretion of the 
trial Court in the matter. AIR (Vol 37) 1950 Ajmer 
70. 

•-O. 38, Rr. 5 and 6 — Non-compliance with provi¬ 

sions — Validity of order — Proper order on appeal. 

An order for attachment before judgment passed 
without complying with Rr. 5 and 6 of O. 38, C. P. 
Code, is both inegular and objectionable, but not 
necessarily ultra vires or void ab initio. The appel¬ 
late Court should set aside such an order, but a 
conditional attachment should be maintained and 
the case should be sent back to the Court which le¬ 
vied the attachment to go into the question after 
issuing a proper notice in accordance with the rules. 
AIR (Vol 37) 1950 Cal 368 (DB). 

-?0. 38, R. 5, O. 34, R. 6 — Court if can order 

attachment before judgment where no personal de¬ 
cree has been passed. 

In O. 38, R. 5 (1), Civil P. C., the words “any de¬ 
cree that may be passed” are wide enough to cover 
a possible decree and in a mortgage suit, the Court 
has the jurisdiction to order an attachment before 
judgment under the last clause of O. 38, R. 5, al¬ 
though a personal decree has not been passed under 
O. 34, R. 6. AIR (Vol 29) 1942 Pesh 17; 199 Ind Cas 
209. 

-O. 38, R. 5, O. 39, R. 1 — Orders under O. 38, 

R. 5 and O. 39, R. 1 — Whether discretionary — 
Interference by Appellate Court. 

Orders passed under O. 38, R. 5 and O. 39, R. 1, 
Civil P. C., are discretionary, and an Appellate 
Court ought not to interfere with the exercise of 
a Judge’s discretion unless satisfied that it was not 
judicially exercised, that is to say, that the Judge 
acted on wrong principles. The mere fact that the 
Judges of the Appellate Court might have taken a 
different view is not a sufficient ground for interfer¬ 
ence. If the Judge rightly appreciates the facts, 
and applies to those facts the true principles, that 
is a sound exercise of judicial discretion. 

Neither injunction nor attachment ought to be 
lightly granted. It would be a serious thing if per¬ 
sons in possession were restrained from making use 
of the property merely because a suit had been ins¬ 
tituted about it. It is only where it is essential that 
property should be kept in its existing condition 
pending suit that the Court should interfere. AIR 
(Vol 21) 1934 Cal 694: 38 CWN 771; 61 Cal 814: 155 
Ind Cas 354 (2). 

——O. 38, R. 5 —r Property outside British India — 
Foreign Jurisdiction Act, 1890, (53 and 54 Viet. C 
37). 

A Court in British India has no power to attach 
before judgment movable property situated at Kash- 


gor evene though there is a Consular Court 
there created by His Majesty under the Foreign 
Jurisdiction Act, 1890. AIR (Vol 18) 1931 Lah 723; 
32 PLR 645: 13 Lah 206: 134 Ind Cas 822 (DB). 

-O. 38, R. 5 — Property situate outside local 

limits. 

Court can attach before judgment property situ¬ 
ate outside the local limits of its jurisdiction. Simi¬ 
larly, it has power to entertain an application for 
the removal of the same. AIR (Vol 18) 1931 Rang 
279: 9 Rang 561: 135 Ind Cas 326. 

-O. 38, R. 5 — Exercise of powers — Sparing use 

— Notice to opposite party. 

The jurisdiction of Courts in attaching property 
before judgment is of an extraordinary nature and 
must be very sparingly exercised. In such cases 
the Court proceeds to attach the property of the 
defendant before the respective rights of the par¬ 
ties are determined and it is absolutely necessary, 
that in exercising these powers, Court should strict¬ 
ly adhere to the procedure prescribed by the Code 
and it should issue notice to the opposite party 
calling upon him to furnish security for satisfying 
any decree that may eventually be passed against 
him or to show cause why he should not furnish 
security and it is only when he had appeared and 
failed to furnish th e security or, show cause that 
the Court can under R. 6 pass an order attaching 
his property. 

The provision of R. 5 can only be invoked if the 
Court is satisfied that the respondent is about to 
dispose of the whole or any part of the property. 
AIR (Vol 15) 1928 Lah 376; 106 Ind Cas 808. 

-O. 38, R. 5 — A Court can attach before judg¬ 
ment property situate beyond its local limits. AIR 
(Vol 15) 1928 Lah 376: 106 Ind Cas 808. 

-"O. 38, R. 5 — Liquidation Court. 

Under Section 164, Companies Act, the District 
Judge is for the purpose of winding up a Company 
deemed to be the “Court” within the meaning of 
Act and has, for purposes of such winding up, all 
the jurisdiction and powers of the High Court and 
therefore he has power to order attachment before 
judgment of property situate beyond his jurisdic¬ 
tion. AIR (Vol 15) 1928 Lah 376: 106 Ind Cas 808. 

——O. 38, R. 5 — Property outside High Court’s 
jurisdiction. 

If the property of the defendant sought to be at¬ 
tached is outside the local limits of the jurisdiction 
of the High Court, the proper course for the Court 
to follow is to tansmit the order for attachment 
before judgment to the Court in whose jurisdiction 
the property is situated with a request that that 
Court should levy the attachment; but the practice 
of appointing a solicitor’s clerk a special bailiff 
for the purpose of levying attachment is entirely 
wrong. AIR (Vol 13) 1926 Bom 278: 28 Bom LR 
380: 94 Ind Cas 116 (DB). 

-O. 38, R. 5 — Small Cause Court —» Can attach 

under. 

Per Curiem: A Provincial Small Cause Court has 
jurisdiction to order an attachment of immoveable 
property before judgment. 

Sanderson, C. J.: The provisions of Cl. (7) of S. 94 
are not excluded by reason of S. 7 and the order for 
attachment there referred to must mean an order 
for attachment before judgment; it follows, there¬ 
fore, that a Prvincial Small Cause Court has juris¬ 
diction to make an order for attachment before 
judgment of any property including immovable pro¬ 
perty. There is a distinction between making an 
order for attachment and making an attachment. 
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It may be that if Provincial Small Cause Court 
were to make an order for attachment of immovable 
property before judgment, it would be necessary 
for that Court to transmit the order to a Court of 
ci dinary civil jurisdiction for the purpose of the 
order being carried out and the property attached. 

Walmsley, J.: Small Cause Court cannot attach 
property whether moveable or immoveable. 

Mukerji, J.— O. 38 has not been excluded either 
by S. 7 read with S. 94 or by O. 50 and, therefore, 
it is applicable to a Provincial Court of Small 
Causes purported to lay down that a Provincial 
Small Cause Court can attach immoveble property 
and not merely make an order of attachment there¬ 
of, was not correctly decided, nor was the case in 
if it meant to lay down that no such order can be 
passed by a Provincial Court of Small Causes. AIR 
(Vol 12) 1925 Cal 1 ; 82 Ind Cas 109: 28 CWN 1056: 
40 CLJ 199: 52 Cal 275 (FB). 

-O. 38, R. 5 — Land situated in Agency tract. 

The Subordinate Judge of Vizagapatam has no 
jurisdiction in a suit pending before him to attach 
before judgment properties which admittedly are 
in the Agency tracts over which his Court has no 
jurisdiction. AIR (Vol 12) 1925 Mad 1100 : 48 MLJ 
680; 88 Ind Cas 430 (DB). 

-O. 38, R. 5 — A Small Cause Court has power 

to attach immovable property before judgment 
under O. 38, R. 5. AIR (Vol 12) 1925 Mad 589: 48 
MLJ 406: 87 Ind Cas 399: 1925 MWN 169: 48 Mad 
488: 22 MLW 103 (DB). 

-O. 38, R. 5 — The Provincial Small Cause Court 

can attach before judgment any immoveable pro- 
pety. AIR (Vol 10, 1923 Cal 176; 70 Ind Cas 841: 
49 Cal 994 (DB). 

-O. S8, R. 5 (3) — Attachment before judgment 

— Order passed without jurisdiction — Realisation 
without jurisdiction — Withdrawal by decree-hol¬ 
der — Refusal. 

A Court has no power to order attachment of a 
debt payable to the defendant outside its jurisdic¬ 
tion by a person outside its jurisdiction; such 
order if passed is illegal and must be set aside. 
If on such order being passed, the money is 
realised by the Court and withdrawn by the decree- 
holder, plaintiff must be made to bring back the 
money with interest and on his failure, the money 
should be realised by attachment and sale of his 
property. AIR (Vol 5) 1918 Cal 911: 24 CLJ 533: 
22 CWN 160: 36 Ind Cas 457 (DB). 

-O. 38, R. 5 and O. 50, R. 1 — Attachment of im¬ 
moveable property before judgment — Small Cause 
Court. 

A Small Cause Court has power to attach im¬ 
moveable property before judgment. The C. P. 
Code. (1908 has altered the law in this respect. 
AIR (Vol 4) 1917 Nag 55: 14 NLR 1: 43 Ind Cas 123. 

-O. 38, R. 5 — Attachment before judgment — 

Property outside jurisdiction. 

A Civil Court has no power to issue a warrant of 
attachment before judgment on properly situated 
outside its jurisdiction. AIR (Vol 1> 1914 Upp Bur 
17: (1914; II, UBR 16: 25 Ind Cas 771. 

-O. 38. R. 5. O. 1, R. 4 (a) — Transfer of case — 

Pending attachment — Jurisdiction to deal with. 

Where in a suit the Court had passed a condi¬ 
tional order of attachment but before passing the 
final order, the suit was transferred to another 
court. 

Held, the latter Court has got by implication juris¬ 
diction to deal with the pending attachment. (1910 
20 MLJ 980 (981); (1910) MWN 212: G Ind Cas 746 
(DB). 


perty outside jurisdiction. 

Under the provisions of Ss. 483, 484, C. P. C., a 
Court has no power to attach before judgment pro¬ 
perty outside the limits of its jurisdiction. (1903) 

5 Bom LR 570 (573, 574). 

-O. 38, R. 5 (Ss. 135, 483, 642 old Code) — At- 

tachment before judgment — Property outside ju¬ 
risdiction. 

A case in which an order was made for attaching 
before judgment property outside jurisdiction. See 
(1903) 7 CWN 216 (218). 

6 . Legality, 

See also Note 2. 

-O. 38, Rr. 5 and 6 and S. 94 — Jurisdiction is 

independent of the manner of its exercise — Dis¬ 
tinction between the two— Effect of error in the 
manner of exercise of jurisdiction. 

Jurisdiction is entirely independent of the man¬ 
ner of its exercise; the distinction between the two 
is that error of judgment is reversible by the Ap¬ 
pellate Court within a certain fixed time and is, 
therefore, voidable, whereas the usurpation of 
power is a mere nullity. The jurisdiction of the 
Court to attach property before judgment is indi¬ 
cated by the words ‘if so prescribed’ in S. 94 and 
that condition is satisfied when rules are made to 
order attachment of any property of defendant 
Rules 5 and 6 of O. 38 bring into effect the juris¬ 
diction that is conferred by S. 94, in so far as they 
make it clear that the Court has power to order 
attachment before judgment. 

In the absence of words such as used in S. 107 
(1), Civil P. C., the other provisions made in Rr. 5 
and 6 of O. 38 must be interpreted as laying down 
the manner in which the Court’s jurisdiction is 
to be exercised and accordingly, regarded as deal¬ 
ing with matters of procedure regulating the mode 
of exercise of jurisdiction that exists. On this view, 
any error in the manner of the exercise of jurisdic¬ 
tion conferred by S. 94 would not affect the validity 
of the Court’s act if the Court’s jurisdiction is de¬ 
rived from a source independent of the provisions 
which prescribe the manner of its exercise. AIR 
(Vol 32) 1945 Nag 97: ILR (1945) Nag 121: 1945 
NLJ 62 (DB). 

-O. 38. R. 5 — Where there was attachment be¬ 
fore judgment. O. 38. R. 5(2) requires, unless the 
Court otherwise directs, that the property to be 
attached shall be specified, as also its estimated 
value. AIR (Vol 29) 1942 Sind 87: ILR (1942) Kar 
173: 202 Ind Cas 329 (DB). 

-O. 38, R 5— Decree-holder entitled to personal 

decree — Attachment order without calling upon 
defendant to furnish security. 

Where the mortgagee-decree-holder is entitled to 
obtain a personal decree, he can, upon satisfying 
the Court that lie was entitled to such personal 
decree and that the defendant was disposing of 
the whole or part of his property or removing the 
same out of the jurisdiction in'order to obstruct 
or delay the execution of the personal decree, when 
obtained, ask for an ordc- under O. 38. R. 5. Civil 
P C. But the Judge cannot make an order attach¬ 
ing the properties until he has called upon the 
defendant to furnish security to produce and place 
at the disposal of the Court the property or call 
upon the judgment-debtor to show cause why he 
should not furnish security. 

This amounts to a failure to comply with the 
requirements of O. 38. R. 5. and any order passed 
at 1 aching the properties cannot stand. AIR (Vol 
23) 1936 All 408: 1936 AWR (HO 362: 58 All 884: 
163 Ind Cas 236 (DB). 

-O. 38, R. 5, Appendix F, From No. 5, S. 107 (2) 

— Application for attachment before judgment — 
Non-compliance wittfi the provisions of O. 38, R. 5 


ClYiL P. C. (5 of 1908), 0. 38, R. fl—5. Jurisdiction 
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». 38, R. 5 (Ss. 483, 484, 648, old Code) — Pro- 
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k • _ Whether renders order wholly ultra vires and 
void ab initio — Power of Appellate Court to pass 
s order for attachment. 

Where, on an application for attachment before 
judgment, the Court ordered for notice to go to 
the defendant to show cause, if any, against the 
application, and the office, instead of issuing a 
notice on Form No. 5, Appendix F, Civil P. C., 
issued a notice on the general form of notice to 
show cause: 

Held, that the provisions of O. 38, R. 5 were 
not complied with by the lower Court and that 
althoi gti such non-compliance with the provisions 
of the rule amounted to an irregularity and the 
order passed by the Court below was both irre- 
i gular and objectionable, it was not wholly ‘ultra 
vires’ or void ‘ab initio’. 

. Held further, that the lower Court had jurisdic¬ 
tion under O. 38, R. 5 (3) to direct the conditional 
attachment of the whole or any portion of the 
defendant’s property, if satisfied that such an at- 
v tachment was necessary and that the Appellate 
Court under S. 107 (2) had the same powers and 
- could perform as nearly as may be the same duties 
as were conferred and imposed by the Code on 
: Courts of original jurisdiction. AIR (Vol 21) 1934 

$ All 456: 148 Ind Cas 509 (DB). 

5 -O. 38 R. 5 — An attachment which does not 

: comply with the provisions of O. 38, R. 5, Civil P. C., 

is illegal and ‘ultra vires’ and the attaching plain- 
t tiff cannot claim any benefit under it. AIR (Vol 

• 21) 1934 All 165: (1933) ALJ 1501: 147 Ind Cas 

509. 

F - O. 38, R. 5, S. 95 — Attachment before decree 

; — When to be granted — Attachment granted on 

t insufficient grounds — Compensation under S. 95, 
is if to be given. 

!/ Where the only ground put forward in the aP- 

I? plication for attachment before judgment was that 
i. unless the attachment is made, the plaintiff, in 
the event of success, will have difficulty in realis- 
:» ing the decretal amount and the application, though 
i- it did not mention any of the grounds which justify 
15 an application for attachment before judgment 

R under O. 38, R. 5, Civil P. C., was granted: 

|j Held, that the application was made on alto¬ 

gether insufficient grounds and was unjustified. 
This being so, the case was clearly one in which 
the defendant was entitled to reasonable compen- 
sation against the opposite party. AIR (Vol 21) 

’ 1934 Oudh 429(2): 11 OWN (CC) 1135: 10 Luck 

, r 199: 151 Ind Cas 283 (DB). 

-O. 38, R. 5 — Illegal warrant — Conviction in 

J respect of such warrant. 

o Where it appears that no legal warrant was is¬ 

sued under O. 38, R. 5, Civil P. C., a conviction 
o under S. 186, Penal Code, cannot be upheld, although 

l the facts proved may otherwise amount to an of- 

] fence under that section. AIR (Vol 20) 1933 All 

( 759: (1933) ALJ 952: 34 Cri L Jour 1211: 55 All 

t 985 : 146 Ind Cas 183 (DB). 

t - O. 38, R. 5 — Procedure. 

i Where no prohibitory order, as contemplated by 

1 O. 21, R. 54, was given to the peon to publish, but 

I* what the peon did was to go to the locality and to 

e proclaim by beat of drum that the property was 

e attached and affixed on the property, which he was 

1 directed to attach, a copy of the order, as contem- 

2 plated under O 38, R. 5, which was made over to 
him. 

e Held, that there had been no legal attachment, 

d AIR (Vol 14) 1927 Cal 885: 104 Ind Cas 340 (DB). 

^ 7. Mortgage suit. 

: See also Civil P. C. O. 34 R. 6 

-O. 38, R. 5 — Preliminary mortgage-decree 

1 passed — Plaintiff can apply for attachment be- 

' fore judgment under O. 38, R. 5, in a proper case. 

5 


It is open to a plaintiff after the preliminary 
mortgage decree to apply for attachment before 
judgment in a proper case. AIR (Vol 30) 1943 
Bom 24: 44 Bom LR 855: 205 Ind Cas 100 (DB). 

-O. 38, R. 5 — Attachment before judgment of 

immovable property — Actual attachment is to be 
effected in manner prescribed in O. 21, R. 54 for 
which proper form is Form No. 24, Appendix E. 

There cannot be valid or effective attachment 
before judgment of immovable property unless the 
requirements of O. 21, R. 54, Civil P. C., are satis¬ 
fied. Although Form No. 5, Appendix F. is the 
form in which the order under O. 38, R 5 is to be 
served ,yet the actual attachment where the pro¬ 
perty is immovable, is to be elfected in the manner 
provided in O. 21, R, 54, for which the proper form 
is prescribed in Appendix, E, Form No. 24. An at¬ 
tachment before judgment of immovable property, 
although issued in the form prescribed in Appen¬ 
dix F, Form No. 5, is not an effective attachment 
within the meaning of O. 21, R. 54. AIR (Vol 26) 
1939 Pat 81: 5 BR 820 : 182 Ind Cas 748 (DB). 

-O. 38, R. 5 — In a suit to enforce a mortgage, 

if there is a reasonable probability of the mortgage 
property not being sufficient to discharge the mort¬ 
gage debt, the Court can attach before judgment 
properties not subject to the mortgage, provided 
the requirements of O. 33, R. 5 are complied with. 
AIR (Vol 18) 1931 Bom 329: 33 Bom LR 514: 135 
Ind Cas 428. 

-O. 33, R, 5 — Where mortgage decree for sale 

of property mortgaged provides also that if the 
sale proceeds are insufficient to satisfy the decree, 
the decree-holder shall be at liberty to proceed 
against the person of his judgment-debtor, Court 
can order attachment of his other property under 
O. 38, R. 5 even before the sale takes place and 
the proceeds are found insufficient. AIR (V°l 16) 
1929 Lah 402: 118 Ind Cas 446. 

-O. 38, R. 5 — Instance of. 

Where’an application was made by a mortgagee 
praying for an attachment before judgment on the 
allegation that the mortgagors we:e trying to exe¬ 
cute certain t: ansfers of the properties in order to 
avoid payment and to delay and defraud the plain¬ 
tiffs. It was also stated that the amount clue under 
the mortgage would not be icalized by sale of the 
mortgaged properties and that the other properties 
of the mortgagors would have to be proceeded 
against in order to realize the decree. Whereupon 
the mortgagors undertook to give an undertaking 
not to transfer the property before the disposal of 
the suit, but failed to do so, and the result was 
that an order of attachment before judgment was 
passed. 

Held, that the failure of the mortgagors to give 
an undertaking not to transfer the property before 
decision of the suit is not sufficient. The Judge, 
before passing such an order, has to consider whe¬ 
ther the creditors have made cut a sufficient case 
according to law in order to enable them to have 
an order for attachment of the other properties of 
the judgment-debtors before judgment. ^IR (Vol 
15) 1928 Pat 172: 106 Ind Cas 532 (DB). 

_O. 38. R. 5 — Preliminary decree — Right to 

personal decree — Attachment of other properties. 

A mortgagee, may. after preliminary decree, at¬ 
tach under O. 38. R. 5 other properties of the mort¬ 
gagor, if the hypothecation is insufficient and the 
mortgagor intends to dispose of his other proper¬ 
ties fraudulently. AIR (Vol 6) 1919 Cal 258: 40 
Cal 245: 50 Ind Cas 924. 

-O. 38, R. 5 and O. 39, R. 1 — Mortgage of 

malikana — Decree for sale — Order of attachment 

and injunction, if competent. . 

Appellant mortgaged to respondent his right to 

receive ‘malikana’ dues from a number of villages. 
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A decree for sale was passed on the mortgage. Be¬ 
fore the sale the decree-holder obtained an order 
restraining the judgment-debtor from receiving 
the ‘malikana’ dues. 

Held, that the Court had no power either to at¬ 
tach the ‘malikana’ dues or to prevent the appellant 
from receiving them. AIR (Vol 2) 1915 All 277: 37 
All 423: 13 ALJ 566: 29 Ind Cas 601 (DB). 

8. Surety. 

See also Note 9. 

-O. 38, R. 5, S. 145 — Surety undertaking to pay 

amount under decree — Decree passed — Property, 
sought to be attached before judgment, sold in ex¬ 
ecution — Sale not fetching decretal amount in 
full — Surety, if can be proceeded against — Court’s 
demanding security for prospective decretal 
amount is only irregularity. 

The appellant instituted a suit on a promissory 
note against two persons, K and H. He thereafter 
applied for attachment before judgment of a motor 
lorry belonging to the said defendants; the Court 
issued on them a notice to show cause why the said 
motor lorry should not be attached before judg¬ 
ment or they should not furnish security to the ex¬ 
tent of Rs. 860 to cover the decree, if any, that may 
be passed against them. The said defendants 
appeared and offered to furnish security. 

They proposed the respondent and another per¬ 
son as sureties and the respondent and another 
person agreed to stand as sureties. They, the 
proposed sureties, executed in favour of the Court 
a surety bond. The bond recited the notice issued 
on the defendants, and the fact that the Court had 
allowed the defendants to furnish security. Then 
the bond stated that the executants made them¬ 
selves personally liable to the extent of Rs. 860, 
that is, for the amount that might be decreed aga¬ 
inst the defendants, and the sureties promised to 
pay the same in case the decretal amount be not 
realised from the judmgent-debtors. 

The Court, on a favourable report from the 
Sheristadar as to the solvency of the respondent 
and the other co-executant, accepted them as sure¬ 
ties and withdrew the order for attachment be¬ 
fore judgment. The suit was decreed in full aga¬ 
inst the defendants. The appellant first executed 
his decree against the principal judgment-debtors 
and attached the lorry which was sold by the Court 
in execution. It fetched Rs. 100 only at the Court 
sale. The appellant could not realize anything 
more from the principal judgment-debtors who 
had been adjudicated insolvents on their own appli¬ 
cation. The appellant then applied for proceed¬ 
ing against the respondent, one of the sureties. 
The substantial objection raised by the 
respondent was that the Court went be¬ 
yond jurisdiction in asking for secu¬ 
rity for the decretal amount under the pro¬ 
visions of O. 38, R. 5, Civil P. C., and as the bond 
executed has gone beyond the terms of the said 
rule, it could not be enforced in execution proceed¬ 
ings! 

Held, that O. 38, R. 5, no doubt contemplates 
security for the production in Court of the property 
sought to be attached before judgment or its value 
at a future time when called upon and the amount 
of the security demanded should ordinarily be 
commensurate with the value of the property 
sought to be attached, but the object of the Legisla¬ 
ture in providing for attachments before judgment 
is to secure the prospective decree-holder in matter 
of realisation of the money that may be eventually 
found by the Court to be due to him. 

Having regard to the object of the provisions for 
attachment before judgment the Court in making 
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a demand for and in taking security for the pro¬ 
spective decretal amount might have acted at most! 
in an irregular manner in the exercise of its juris¬ 
diction. In that view of the matter the remedy 
of the defendants was to point out to the Court the 
irregularity in the notice, which, by its terms, de- 
manded security from them of the decretal amount 
when they appeared to show cause in pursuance 
of the same, and if the Court still insisted on the 
said security to proceed to a higher tribunal. 

Held, also that the respondent having executed 
the surety in the form he had done, could not 
raise the objection which he has raised in the case 
in the course of execution proceedings started 
against him under the provisions of S. 145 of the 
Code. AIR (Vol 23) 1936 Cal 143: 40 CWN 657: 
162 Ind Cas 919. 

-O. 38, R. 5 (3) — Security given — Liability of 

surety, when incurred — Subsequent appeal — Ef¬ 
fect of, on liability. 

When, in order to obtain removal of attachment 
before judgment under O. 38, Civil P C., a security 
is given, as soon as the decree of the Court of first 
instance is made, the liability of the sureties is 
fully incurred. This liability having thus been 
fully incurred, is not extinguished by appeal being 
made against the decree. If the amount recover¬ 
able by the plaintiff should be diminished in ap¬ 
peal, the amount of which payment could be en¬ 
forced would be diminished to a like extent, and 
the sureties’ engagement being one of idemnity, 
would diminish in the same proportion. 

So, too, if the decree being reversed, the sum 
recoverable became zero, the sureties’ liability 
would be reduced to nothing. When the decree 
of the Court of first instance is finally restored, 
the liability incurred, when it was first passed is 
also restored. The decreeing of the suit by the 
Court of first instance has a different effect upon 
the attachment before judgment from the dismissal 
of the suit by that Court. AIR (Vol 23) 1936 Rang 
342 : 14 Rang 361 : 164 Ind Cas 455 

-O. 38, R. 5 — Discharge of — Compromise of 

suit. 

Where a person stands surety for a debtor called 
upon under O. 38. R. 5 to furnish security for pro¬ 
duction of property and the suit is compromised, 
provided the rights of the surety are prejudiced by 
tiie compromise and provided the comproise was 
not contemplated by the surety when entering into 
suretyship the passing of the decree in terms of 
the compromise has the effect of discharging the 
surety. AIR (Vol ’7) 1930 Bom 122 : 31 Bom LR 
1442 : 54 Bom 118 (DB). 

-O. 38, K. 5 — Enuring for appeals also. 

Where the agreement ol suretyship ran as follows: 
“The said defendant would obey the order of the 
Court and will produce the things mentioned in the 
inventory in Court or will pay the price thereof. If 
she failed to do so. I or my lawful heirs or execu¬ 
tors will produce Rs. 5,000,” and the trial Court 
dismissed the suit but. on appeal it. was decreed and! 

tlie plaintiff appealed to enforce the surety bond. 

% 

Held, that the surety undertook on behalf of the 
defendant that moveables would be produced by 
her which were mentioned in the inventory, whe¬ 
ther the Court requiring her to produce the’ orna¬ 
ments ultimately was that very Court or was acting 
in pursuance of the order made by a superior Court. 
That circumstance would not and should not make 
and difference to the liability of the surety. 12 
Bom 71 Diss. from. AIR (Vol 14) 1927 Bom 84 • 

51 Bom 31 : 28 Bom LR 1516 : 99 Ind Ca.s 820 
(DB). 

-O. 38. R. 5 — Surety is liable though suit is once 

dismissed for default and immediately restored. 
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AIR (Vol 12) 1925 Oudh 592 : 89 Ind Cas 17 : 12 
OLJ 521 : 2 OWN 372. 

——O. 38, R. 5 — Obstruction to property attached 
being left with surety — Discharge of bond. 

A surety for the production before the Court of 
property released from attachment before judg¬ 
ment is entitled to be put in possession of the pro¬ 
perty. If not put in possession he cannot be pro¬ 
ceeded against in the event of decree being passed. 
On giving surety, the property was released from 
attachment on the security of the property of the 
surety. If he is prevented from obtaining posses¬ 
sion by the conduct of the plff. at whose instance 
the order of attachment before judgment was made 
he is entitled to have the security bond cancelled. 
AIR (Vol 6) 1919 Low Bur 127 : 12 Bur L T 89 : 52 
Ind Cas 930. 

-O. 38, R. 5 — Reference to arbitration — Li¬ 
ability of surety. 

Where a surety bond has been given for the 
property attached before judgment, the decree in 
the suit can be executed against the surety also. 
The liability of the surety is the same whether the 
judgment has been arrived at by the Court after a 
regular trial of the Court pronounces judgment on 
an award passed by the arbitrators appointed in 
the suit. Arbitration is an ordinary incident of the 
suit. AIR (Vol 5) 1918 Sind 53 : 11 SLR 122 : 45 
Ind Cas 429 (DB). 

-O. 38 e Rr. 5 (b) and 6 (b) — Discharge of sure¬ 
ty without notice to parties. 

An order of discharge of a surety without notice 
to the parties is rescindable at the instance of any 
party. A mere notice given by a surety that he in¬ 
tends not to be a surety any longer does not enable 
him to withdraw from the guarantee at any time. 
AIR (Vol 4) 1917 Cal 699 : 37 Ind Cas 919 (DB). 

—O. 38, R. 5 — Surety’s liability — Duration. 

A surety’s liability ceases as soon as the first 
Court dismisses the suit. His liability is not reviv¬ 
ed by the Appellate Court subsequently decreeing 
the plaintiff’s claim. AIR (Vol 2) 1915 Lah 217 : 
53 PWR 1915 : 147 PLR 1915 : 29 Ind Cas 271. 

9. Security. 

-O. 38, R. 5 — Judgment-debtor, if must be 

asked to furnish security. 

Under O. 38, R. 5, the Court cannot order 
attachment before judgment without first calling 
upon the judgment-debtor to furnish security. 
AIR (Vol 29) 1942 Pesh 17: 199 Ind Cas 209. 

-O. 38, R. 5 (3) — Notice to defendant to 

show cause why plaintiff’s application for attach¬ 
ment before judgment should not be granted — 
At the same time, attachment ordered — Defen¬ 
dant objecting but furnishing security — Appel¬ 
late Court thinking attachment illegal — Secu¬ 
rity, if can be cancelled. 

The trial Judge issued a notice to the defen¬ 
dant to show cause why the application of the 
plaintiff for attachment before judgment of the 
property of the defendant be not granted and 
at the same time, ordered attachment of the same. 
There was nothing illegal in this procedure. The 
defendant objected to the attachment but offer¬ 
ed to give security pending the disposal of the 
plaintiff’s application for attachment before judg¬ 
ment : 

Held, that the security bond could not be 
cancelled and the surety could not be discharged 
merely because in the opinion of the Appellate 
Court there was no ground for applying for at¬ 
tachment before judgment. AIR (Vol 24) 1937 
Lah 780 : 40 PLR 666 : 175 Ind Cas 44. 


-O. 38. R. 5 — Payunent made by defendant 

merely in lieu of furnishing security to prevent 
attachment before judgment — Subsequent insol¬ 
vency — Payment to go to Official Receiver to the 
credit of insolvent. (1936) 1936 MWN 275. 

-O. 38, R. 5 — A security bond executed by the 

judgment-debtor in order to remove the attach¬ 
ment before judgment can be enforced in execu¬ 
tion. AIR (Vol 21) 1934 Cal 64 : 60 Cal 1298: 
37 CWN 973; 149 Ind Cas 399 (DB). 

-O. 38, R. 5 — Bond — Enuring for appeals — 

Question of construction. 

Where the security bond executed by the de¬ 
fendant to the Court, in pursuance of the latter’s 
order under R. 5, O. 38, recited that the defen¬ 
dant had thereby given as security certain pro¬ 
perty and that in case the suit was decided in 
plaintiff’s favour, the defendant would be respon¬ 
sible for the suit amount; 

Held, that the bond which really took the place 
of the attachment before judgment was meant to 
give security only for the purpose of enabling the 
first Court to execute its decree in case it passed 
a decree. And as that Court did not pass a de¬ 
cree at all but dismissed the suit’ the bond ceas¬ 
ed to have any further effect, though the appel¬ 
late Court decreed the suit. 1924 MWN 495 : 82 
Ind Cas 461 : AIR (Vol 12) 1925 Mad 114 : 47 
MLJ 523 (DB). 

-O. 38, R. 5 (1) (b) — Attachment before judg¬ 
ment — Security — Attaching creditor, whether 
acquires — Charge on money deposited. 

Order 38, R. 5 (1) (b) of the Code does not 
give a plaintiff a charge on the money paid by a 
defendant as security for producing and placing 
his property at the disposal of a Court whenever 
required. Attachment of the property in default 
of such security being given does not confer title 
on the attachment creditor. 

Rule 5 (1) (b) of O. 38 gives a control to the 
Court over the property & not a preferential right 
to the plaintiff who moves the Court over others 
who have claims against the debtor. If a credi¬ 
tor desires to obtain a special charge upon some 
specific part of the property under the writ of 
attachment he must ob f ain some orde 1 * giving him 
special right or charge on a specific part of the 
property. AIR (Vol 4) 1917 Mad 743: 39 Mad 
903 : 32 Ind Cas 190 (DB). 

-O. 38, Rr. 5 and 6 — Attachment before judg¬ 
ment — Duty of Court to afford opportunity to 
furnish security. 

A Court has no power to pass an order of at¬ 
tachment before judgment without the essential 
elements mentioned in R. 5 and without giving 
an opportunity to furnish security. (1912) 15 Ind 
Cas 604 (Cal) (DB). 

10. Scope and applicability. 

-O. 38, R. 5 — Indore Code — Order under — 

Particulars to be furnished which would justify 
an ex parte order. 

Attachment of property is a serious proceeding 
and Courts ought to be careful not to lend them¬ 
selves as tools of oppression. Where an affidavit 
in support of an application for attachment vague¬ 
ly states that the other side had sold some mov¬ 
ables and had taken away some outside the juris¬ 
diction of the Court, the Court should demand 
specific particulars before passing an ‘ex parte’ 
order for attachment and giving effect to it. AIR 
(Vol 37) 1950 M.B. 70. 

-O. 38, R. 5 — Applicability — Debt due to de¬ 
fendant — Attachment before judgment — Pro¬ 
cedure — Order of attachment headed under O. 
38, R. 5, instead of under O. 21, R. 46 but served 
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on garnishee — Sufficiency for valid attachment. 

AIR (Vol 36) 1949 Pat 337. 

O. 38, R. 5 (1) — R. 5 (1) does not justify 


160 


seizure of property in possession of or on person 
of defendant. 

There is nothing in R. 5 (1) of O. 38 which 
justifies seizure of property even in the posses¬ 
sion of the defendant, far less on his person. AIR 
(Vol 33) 1946 Sind 166; ILR (1946) Kar 57 (DB). 

O. 38, R. 5 (2) — Specification of property — 


Application asking for attachment of money or 
other moveable property on person of defendant 
be pointed out to bailiff not sufficient. 

Requirements of R. 5 (2) are not satisfied by 
a mere application that money or any other mov¬ 
able property on the person of the defendant or 
in his power or possession be pointed out; nor 
does the sub-rule justify the grant of an appli¬ 
cation which asks for the attachment of money 
or any other movable property on the person of 
the defendant or in his possession or power to 
be pointed out to the bailiff. AIR (Vol 33) 1946 
Sind 166 : ILR (1946) Kar 57 (DB). 

O. 38, R. 5 does not contemplate deposit in 


Court of property itself or its equivalent in 
money. 

Rule 5, O. 38, does not comtempla f e the de¬ 
posit in Court of the property itself or its equi¬ 
valent in money. Reference to forms Nos. 4 5 
and 6 in Appx. F. Civil P. C„ indicates that what 
R. 5 of O. 38 contemplates is an order to furnish 
security. AIR (Vol 28) 1941 Sind 178: ILR (1941) 
Kar 362 : 197 Ind Cas 291 (DB). 

O. 38, R. 5 — ‘Property', meaning of — ‘To 

^ J A mm - _ 


dispose of property*, significance of — Attach¬ 
ment before judgment of moiety of salary of 
public servant or employee until it has accrued. 

“Property” for the purposes of O. 38, R. 5, 
Civil P. C., includes property of every descrip¬ 
tion, movable or immovable. 

To dispose of property means to realize it or 
alienate it by sale, or other similar disposition 
of it — pledge, mortgage, or gift and if money, 
to secrete it perhaps. “Property” must mean pro¬ 
perty already in existence, belonging to and at 
the disposal of the defendant. The salary of a 
public servant or employee not having yet been 
earned or paid cannot be “disposed” of until it 
has at least become payable. It is, therefore, 
clearly illegal to attach before judgment the 
moiety of the salary of a public servant or of any 
employee until it has accrued. 

In any case the bulk of an officer’s or em¬ 
ployee’s salary is ordinarily meant to be “disposed” 
of by being spent on his maintenance or that 
of his family, and strong grounds would have to 
be shown for believing that he was about to dis¬ 
pose of the remainder of it with the intent speci¬ 
fied in R. 5 before the Court passes an order at¬ 
taching any portion of salary that had accrued 

AIR (Vol 24) 1937 Rang 292; 1937 Rang LR 1 08' 
170 Ind Cas 240. ' 

O. 38, Rr. 5 and 6 — An application from 


order of attachment before judgment is not res¬ 
tricted to the grounds mentioned in Rr. 5 and n 
of O. 38. Civil P. C. AIR (Vol 20) 1933 Cal 757* 

37 OWN 078: 58 CLJ 280: 60 Cal 1351- 147 Ind 
Cas 024 (DB). ' ina 

-O. 38. R. 5 — Rule 5 contemplates attachment 


of property which the defendant is about to dis 
pose of or remove from (he jurisdiction of the 
Court and not of the property already disposed 
of. It requires the applicant to specify the nro 
perty to be attached and the estimated value 
thereof and security can only be taken for pro 


ducing and placing at the disposal of the Court 
such property or the value of the same or such 
portion thereof as may be sufficient to satisfy 
the decree. The rule contemplates attachment 
of property belonging to defendant and nob of nro. 
perty belonging jointly to parties. 112 Ind Ca * 
295: AIR (Vol 15) 1928 Lah 772. M 
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38, R. 6. 

1. 

Scope. 

2. 

Appeal. 

3. 

Effect. 

4. 

Insolvency. 

5. 

Continuance 

6. 

Mortgage. 


1 

O. 

38, R. 6 — 


7 ~O. 38, R. 6 Applicability to objection by 

! r/1 n n r ^ a ■ 


third person. 

Order 38, R. 6 might apply to an objection by 
the defendant but not to an objection by a third 
person. AIR (Vol 25) 1938 Nag 321 : ILR (1940) 
Nag 509 : 176 Ind Cas 79. 

O. 38, R. 6 — Application for attachment 


made before judgment but attachment made after 
— Effect. 

Attachment actually made after judgment 
cannot be deemed in law to be made before judg¬ 
ment simply because it happens that the appli¬ 
cation for such attachment was made before the 
judgment was actually passed. The legal effect 
of attachment comes into being only when the 
attachment is actually made, and its nature is 
defined also by the time when it is made and 

" ot .'loT 11 is ord ered. AIR (Vol 24) 1937 Mad 
84: 173 Ind Cas 468 (DB). 

38, R. 6 — Exercise of powers. 

An unconditional attachment can only be or¬ 
dered under R. 6. when the defendant fails to 

c .°™ p y an order under R. 5. 107 Ind Cas 276: 
AIR (Vol 15) 1928 Lah 445 


<?' >8, 6 — Failure — Finding necessary. 

Where an order Is passed to furnish security 


, 7v Cause why serl «rity should not be fur- 

' ™! hU i a date fi *ed and no security is fur- 

ii-riiVioi/ M C f 0l Vi would have first to determine 
judicially that there had been a failure before 

chawing up a wnt 0 f attachment. 101 Ind Cas 
(DB? 1 CWN 432 : AIR (Vo1 14) 1927 Cal 354 


•O; 38, R. 6 — Past conduct. 

nastT^orfcln^ H f* ct thafc the defendant in the 

S f if S u Ills property or otherwise dispos- 
fnr 1 d D0 J be ln itself a sufficient ground 

satisfied w n ° r 6 ’ • The Court must be 

to disnose of hf* IS at ! e t me °* enquiry about 

delavinf nnd f pro ?. erty with the intention of 
ueia.Mng and obstructing anv decree that th* 

Court might pass against him 04 i nc l Cas 880* 

AIR (Vol 13) 1926 Cal 855 (DB). * 

O. 38, R. G — Order under — When to be pass¬ 
ed unless »h I : Ci H i T n V"t der R - 6 ™nnot be pass- 

defendant has failed to furnish 

‘ t ^ er S. o oi fails to show cause why 

be fl| m*shed. AIR (Vol 
1 19-0 Cal 526: o7 Ind Cas 907 (DB). 


O. 38 I? 6 (Ss. 483. 505. 195 old Code) — Ap¬ 
pointment of Receiver — Affidavits — Contents — 


Practice. 


Section 483 of the Civil Procedure Code pro¬ 
vides for the attachment of the property of *the 
judgment-debtor. It. does not apply to the loint 
properly of a partnership of which the judgment- 
debtoi is a member. In cases of this kind the pro- 
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per order to make is the appointment of a Re¬ 
ceiver under S. 503 of the Code. (1907) 9 Bom LR 
540 <541) (DB). 

Z. Appeal. 

-O. 38, Rr. 6 (2), 5, O. 43, R. 1 (q) — Appli¬ 
cation for attachment before judgment — Interim 
attachment ordered — Defendant showing cause 
— Order rejecting plaintiff’s application falls un¬ 
der O. 38, R. 6 (2). 

Order 38, R. 6 (2), Civil P. C., applies where 
on the application of the plaintiff an order lor 
interim or conditional attachment is made, and 
after hearing both sides the Court withdraws the 
attachment. Where there is an order of interim 
attachment, on the plaintiff’s application for at¬ 
tachment before judgment and the defendant has 
shown cause against it, the order of the Judge 
subsequently rejecting the plaintiff’s application 
amounts to an order withdrawing the attachment 
made at the instance of the plaintiff when the 
application was made and consequently, falls un¬ 
der O. 38, R. 6 (2), and is as such appealable un¬ 
der O. 43, R. 1 (Q). AIR (Vol 30) 1943 Bom 24 
: 44 Bom LR 855 : 205 Ind Cas 100 (DB). 


endless complications. If on a question which 
relates to the competency of an appeal on a 
ground, such as that the order appealed against 
is not one under R. 6, a reasonable doubt arises, 
the benefit of that doubt should go to the appel¬ 
lant. 101 Ind Cas 9 : 31 CWN 432 : AIR (Vol 
14) 1927 Cal 354 (D3). 

3. Effect. 

-O. 38, R. 6 — Attachment before judgment — 

Provisional order coming for being made absolute 
— Court directing defendant to furnish security, 
and on failure, property would be attached — 
Effect of. 

Where, at the time when the provisional or¬ 
der for attachment before judgment has come 
before the Court for being made absolute, the 
Court directs the defendant to give secu¬ 
rity and says “failing which the property 
will be attached’’, all that the Court means is 
that the attachment on the property will be con¬ 
tinued, that is to say, the rule will be made ab¬ 
solute unless the security is furnished within 
time allowed in which case the attachment will 
be discontinued. AIR (Voi 23) 1939 Bom 492 : 41 


-O. 38, R. 6 — The defendant, instead of fur¬ 
nishing security, brought into Court what was 
the equivalent of attachment by depositing the 
value of the goods whose attachment was sought. 
The Court passed the final order thus: “I con¬ 
firm the order of attachment. Money deposited 
in Court to remain as security. No order as to 
costs. Writtep statement in a week”: 

Held, that the final order passed by the Judge 
was an order of attachment, but that for the 
convenience of the defendants what was attached 
was not the goods themselves but their value in 
money. The order fell under R. 6 and not R. 5 of 
O. 38 and was, therefore, appealable. AIR (Vol 28) 
1941 Sind 178 : ILR (1941) Kar 362 : 197 Ind Cas 
291 (DB). 

-O. 38, R. 6—0. 38, R. 5, O. 43, R. 1 (q) — 

Attachment before judgment — Cause shown by 
defendant why he should not furnish security — 
Order accepting defendant’s plea — Whether ap¬ 
pealable. 

Where in response to a notice issued to the 
defendant under O. 38, R. 5, Civil P. C., the defen¬ 
dant appears in Court and shows cause why no 
order for furnishing security should be passed 
against him and why no order should be passed 
directing the attachment of his property, the or¬ 
der of the Court accepting the contention of the 
defendant is an order that falls within O. 38, 
R. 6 (2), and from this order an appeal lies un¬ 
der O. 38, R. 1 (q), Civil P. C. AIR (Vol 19) 1932 
All 269: (1932) ALJ 228: 140 Ind Cas 95 (DB). 

-O. 38, R. 6 — Order under, wrongly passed 

under R. 5 — Appeal lies. 

An unconditional attachment can be order¬ 
ed under R. 6, only and where attachment is un¬ 
conditional it may be taken that the order is 
under R. 6 even though the Judge passing the or¬ 
der purports to have acted under R. 5, and such 
■an order is appealable under O. 43, R. 1 (q), C. 
P. Code. 107 Ind Cas 276 : AIR (Vol 15) 1928 
Lah 445. 

-—O. 38, R. 6 — Combined order — Impropriety. 

It is not altogether uncommon for Courts 
to pass one order, in anticipation as it were, com¬ 
bining together what really should be two sepa¬ 
rate and successive orders, namely, one for secu¬ 
rity and the other for attachment. By thus com¬ 
bining two orders in one, the procedure is some¬ 
times shortened but only for the time being, for 
this shortening leads, more often than not, to 


Bom LR 943 ; 185 Ind Cas 225. 

-O. 28, R. 6 — Surety — Death of principal 

before decree — Effect. 

Where a person stands surety and renders 
himself liable for any decree that might be pass¬ 
ed against his principal, the mere fact that the 
principal has died before decree is passed does 
not absolve the surety from 1 the liability. 71 Ind 
Cas 46 : 14 PWR 1923 : AIR (Vol 11; 1924 Lah 
428. 

4. Insolvency. 

-O. 38, R. 6 — Insolvent defendant — Prior 

attachment — Cannot prevail. 

Where there has been an attachment before 
judgment but before the decree is passed the de¬ 
fendant is declared insolvent and the property 
then vests in the Official Receiver the plaintiff 
gains no right by the attachment and the claim 
of Official Receiver prevails. 117 Ind Cas 145: AIR 
(.Vol 17) 1930 Sind 127 (D3). 

5. Continuance of attachment. 

-O. 38, R. 6 — Attachment before judgment — 

Continuance subsequent to decree — Application 
lor execution within three years of decree — 
Necessity. 

For continuance of an attachment before 
judgment beyond three years from the date of the 
decree an application for execution must be filed 
within that period otherwise the attachment 
lapses. 

An attachment before judgment was effect¬ 
ed on 24th January, 1934, in a suit in which a 
decree was subsequently passed on 18th Septem¬ 
ber, 1934. An execution petition filed on 17th 
February, 1944, was held to be in time by reason 
of certain proceedings in insolvency and for scal¬ 
ing down of the debt. When the execution peti¬ 
tion was held to be in time by the lower appel¬ 
late Court, it directed the lower Court to allow 
the decree-holder an amendment of the execution 
petition by the insertion of a prayer for sale in 
pursuance of the attachment before judgment. 
On a contention that as the attachment before 
judgment had lapsed, the order allowing the 
amendment was without jurisdiction. 

Held, that as the Full Bench ruling in (1944) 
2 MLJ 192: ILR (1945) Mad 80 (FB>. had not 
come into being when the execution petition was 
filed, it was assumed that no prayer for fresh at¬ 
tachment was necessary and that in the circum¬ 
stances, the matter need not be interfered with in 
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revision. AIR. (Vol 38) 1951 Mad 668: (1950) 2 
MLJ 670. 

-O. 38, R. 6 — Continuance of attachment. 

Attachment before judgment continues in 
force until it is put an end to by the Court. 90 
Ind Cas 545 : 1925 MWN 486 : AIR (Vol 12) 
1925 Mad 1041 ; 49 MLJ 88. 


6. Mortgage. 

O. 38, R. 6 — Mortgage suit — Other pro¬ 


perties of mortgagor. 

Provided that circumstances exist which 
satisfy the Court as to the desirability of an at¬ 
tachment of properties other than the mortgaged 
ones, before judgment, in a mortgage suit, such 
attachment must be ordered when it is apparent 
that the mortgaged property does not provide a 
sufficient security for the loan and that the mort¬ 
gagee will eventually have to claim a personal 
decree. 85 Ind Cas 94 : 3 Pat 966 : 6 PLT 823: 
1925 PHCC 63: AIR (Vol 12) 1925 Pat 291 (DB). 


O. 38, R. 6 — Mortgaged property. 

Mortgaged property may be attached before 


judgment in a mortgage suit if the circumstances 
justify it. 84 Ind Cas 270: 2 Rang 362: 2 Bur LJ 
159. AIR (Vol 11) 1924 Rang 361 (DB). 

-O. 38, R. 7. 

See also, Civil P. C., O. 21, R. 54. 

-O. 38, R. 7, S. 46 — Whether apply where ap¬ 


plication for attachment before judgment of pro¬ 
perty lying outside jurisdiction of Court is made. 

Order 38, R. 7, deals only with the manner of 
the attachment and it does not provide for the 
authority which will order the attachment or for 
the authority which will receive the order of at¬ 
tachment and make the actual attachment and 
S. 46 only applies for matters which arise after 
a decree has been made and the precept issued 
thereunder operates only for two months unless 
the time is extended by the Court sending the 
precept. 

Hence O. 38. R. 7 and S. 46. Civil P. C.. have 
no application to a case where application for 
attachment before judgment of property lying 
outside the jurisdiction of the Court is made and 
that Court sends the order of attachment for exe¬ 
cution. AIR (Vol 28) 1941 All 212- 1941 OWN 
<HC) 550: 1941 AWR (HC) 135: (1941) ALJ 225: 
195 Ind Cas 891. 


O. 38, R. 7 — As S. 46 of Civil P. C., does not 


deal with the manner of attachment, it is not 
made applicable to attachment before judgment 
by O. 38. R. 7. AIR (Vol 28) 1941 All 212- (1941) 
ALJ 225: 1941 OWN fHC) 550: 1941 AWR (HC) 
135 : 195 Ind Cas 891. 


O. 38, R. 7 — When the prohibitory order 


under O. 21, R. 54 is proclaimed and affixed, the 
attachment is complete and valid. AIR (Vol 28) 
1941 All 41: (1940) ALJ 894 : 1940 AWR (HC) 598: 
ILR (1941) All 39; 192 Ind Cas 787 <DB). 

-O. 38. R. 7 — Under O. 38. R. 7. the attach¬ 


ment before judgment must be effected in the 
same manner as the attachment in execution of 
a decree. AIR fVol 26) 1939 Bom 508: 41 Bom 
LR 1104: 185 Ind Cas 655. 


O. 38. R. 7 — Where property is mentioned in 


application for attachment before judgment and 
order for attachment is made in terms of that 
application but the writ served by the Civil Court 
peon does not mention the property at all. the 
property cannot be said to be under attachment. 
AIR fVol 26» 1939 Pat 81 : 5 BR 820 : 182 Ind Cas 
748 (DB). 


O. 38. Xi. 7 — Attachment — Execution of v.ar- 


Quaere.— Whether the execution of warrant of 
attachment by a process server could be consider¬ 
ed a judicial act in respect of which presumption 
that it took place at the earliest period of the day- 
on which it took place, could be made. AIR (Vol 
25) 1938 Nag 309 : ILR (1938) Nag 573 : 177 Ind 
Cas 971. 


O. 38, R. 7 — The mode of executing attach¬ 


ment before judgment is the same as the mode 
which is provided for in the statute for attach¬ 
ment after the decree is passed. AIR (Vol 21) 
1934 Cal 251 : 37 CWN 1164 : 149 Ind Cas 1142. 
(DB). 

O. 38, R. 7 — Scope. 


Rule 7 of O. 38 clearly refers to the mode of at¬ 
tachment and not to the way in which attach¬ 
ment ceases. 80 Ind Cas 106: 22 ALJ 823: 5 LRA 
Civ 605: 46 All 894 : AIR (Vol 11) 1924 All 860 
(DB). 


•O. 38, R. 8. 

See also Civil P. C., O. 21, R. 58. 

■O. 38, R. 8, O. 21, R. 58 — Attachment before 


judgment — Objection — Investigation of, in ac¬ 
cordance with O. 21, R. 58 — Objection by defen¬ 
dant can be investigated in accordance with O. 38, 
R. 8 — Decision as regards objection — Whether 
comes under S. 47 — Separate suit to assail deci¬ 
sion. 

Where any objection is raised to attachment 
of certain property before judgment, the objec¬ 
tion is to be investigated in accordance with the 
provisions of O. 21, R. 58, Civil P. C. There is 
nothing in R. 8, O. 38, to indicate that the Legis¬ 
lature intended to confine the operation of that 
rule only to claims preferred by persons who are 
not parties to the suit. Any objection raised by 
a defendant to attachment before judgment may 
also be investigated and decided by the Court in 
accordance with the provisions of R. 8, O. 38, Civil 
P C. The decisions of the Court as regards the 
claim preferred to property attached before judg¬ 
ment is, however, not final and can be assailed by 
means of a separate suit instituted within the 
period of limitation. The decision of a claim in 
accordance with O. 38, R. 8. cannot be treated as 
a decision under S. 47. Civil P. C.. for the simple 
reason that S. 47 comes into play only when there 
is an application for execution pending before the 
Court. AIR (Vol 24) 1937 All 635 : (1937) ALJ 
705 : 1937 AWR (HC) 587 : 171 Ind Cas 409 
(DB>. 

O. 38. It. 8. O. 21, R. 58 — Attachment before 


rant of attachment, if judicial act. 


judgment — Claim, if should be preferred before 
judgment — Objection in execution — Whether 
can be entertained. 

There is nothing in O. 38, R. 8. Civil P. C., 
to show that the claim must be made before the 
decree is passed. Once the right to prefer a claim 
is recognized, it will evidently be an undue cur¬ 
tailment of that right to hold that it will not be 
entertained unless it is preferred before the de- 
ci ee is passed. The claimant may prefer to wait 
until the decree is passed, for the suit may be 
dismissed and the attachment will then cease ipso 
facto. Thus the effect of this rule is that the 
claim will have to be investigated whether it is 
preferred before or after the decree. It is not 
necessary for any person who has a claim to pro¬ 
perty attached before judgment to prefer a claim 
at that stage though he may do so if he wishes 
under the provisions of O. 38, R. 8. His failure 
to do so. however, does not necessarilv amount 
to any negligence which would justify his subse¬ 
quent claim being dismissed under the proviso to 
O. 21, R. 58 (1). The objection can be entertain¬ 
ed by the Court even if preferred in execution 
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proceedings. AIR (Vol 24) 1937 Pat 245 : 3 BR 
425 : 18 PLT 526 : 168 Ind Cas 364 (DB). 

_O. 38, R. 8 — Attachment before judgment — 

Question whether attached debt is due to judg¬ 
ment-debtor, when to be considered. 

When there is an attachment before judgment, 
the time for the consideration of the question 
whether anything is due to the judgment-debtor 
is when the order is about to be enforced. AIR 
(Vol 20) 1933 All 481 : 146 Ind Cas 457. 

-O. 38, Rr. 8, 7 — Garnishee proceedings — 

Attachment of debt — Investigation into its exist¬ 
ence — Procedure. 

When a .Court has attached a debt either 
before judgment or in execution of a decree it is 
not open to the Court to determine whether the 
debt is actually due or not. After attachment only 
two courses are open to it, either to sell the debt 
or to appoint a Receiver for its realisation. AIR 
(Vol 19) 1932 Mad 169 : 34 MLW 907: 61 MLJ 
863: (1932) MWN 280; 136 Ind Cas 337 (1). 

-O. 38, R. 8 — Questions to be decided — Pos¬ 
session — Title if necessary. 

Although possession is the only question for 
decision of Court under O. 38, R. 8 , if the parti¬ 
cular circumstances necessitate the determination 
of question of title, the Court cannot be held to 
have exceeded its jurisdiction in going into the 
question of title. 119 Ind Cas 555 : 11 PLT 59 : 
AIR (Vol 16) 1929 Pat 747. 

-O. 38, R. 8 — Question of fact and incidentally 

title. 

Though it is certainly objectionable in sum¬ 
mary proceedings such as are contemplated in Rr. 
58 to 62 of O. 21 to decide intricate questions of 
law, there is nothing to prevent the Court from 
deciding a plain question of fact even though the 
decision thereof involves to some extent an en¬ 
quiry into the title of the applicant. 98 Ind Cas 
’ 888 : AIR (Vol 14) 1927 Sind 114. 

-O. 38, R. 8 and O. 21, R. 63 — Order passed 

under O. 38, R. 8, does not govern O. 21, R. 63. 

Order 38 only provides the mode of investigation 
into claims to property sought to be attached be¬ 
fore judgment and an order passed under it can- 
» not be said to determine the ownership of the 
I property in dispute even for the purpose of the 
[ suit in connection with which it is made. The 
I rule does not incorporate all the provisions of 
O. 21, and amongst them R. 63. 41 Mad 23: 5 LW 
704: 39 Ind Cas 863: AIR (Vol 5) 1918 Mad 640 
(DB). 

-O. 38, R. 8 — Limitation Act, Arts. 11 and 13. 

A suit to recover property released from at¬ 
tachment under O. 38, R. 8 does not fall under 
Arts. 11 and 13, Limitation Act. The suit is not 
one to set aside an order of a Civil Court within 
Art. 13 and the existence of the order releasing 
the attachment before judgment is no bar to it. 
i 41 Mad 23- 5 LW 704: 39 Ind Cas 863 : AIR (Vol 
5 j 1918 Mad 640 (DB). 

-O. 38, R. 9. 

-O. 38, R. 9, O. 21, R. 55 — O. 38, R. 9, if ex¬ 
haustive — If provides for what happens when 
suit is decreed — O. 21 R. 55, deals with what 
happens when decree in suit in which attachment 
before judgment was obtained is satisfied. 

Order 38, R. 9, Civil P. C., is in fact not ex¬ 
haustive. It provides for what is to happen upon 
two events, when the defendant furnishes the 
security or when the suit is dismissed. It does 
hot provide and is not intended to provide for 
^hat happens when the suit is decreed. Order 38, 
& 11 provides for that, so far as the actual attach¬ 


ment is concerned, and O. 21. R. 55 provides for 
what O. 38, R. 9 does not provide, namely, for 
wnat is to happen when the decree in a suit in 
which attachment before judgment was obtained 
is satisfied. AIR (Vol 28) 1941 Sind 13: ILR (1940) 
Kar 454: 192 Ind Cas 576 (DB). 

-O. 38, R. 9 — Attachment before judgment, 

whether ceases on dismissal of suit by trial Court. 

An attachment before judgment ceases once 
the suit is dismissed by the trial Court. AIR (Vol 
24) 1937 All 682 ; (1937) y ALJ 761: 1937 AWR (HC) 
675: 171 Ind Cas 765. 

-O. 38, Rr. 9, 5 — Applicability and scope of 

O. 38, R. 9 — Surety bond falling under R. 5 — 
Suit dismissed by trial Court — Appellate Court 
decreeing it — Surety, whether discharged. 

Order 38, R. 9, Civil P. C., does not say that 
the surety shall be relieved from his liability when 
the suit is dismissed, but it says that the attach¬ 
ment shall be withdrawn under two circumstan¬ 
ces: (1) when the surety furnishes the security 
required or (2) when the suit is dismissed, and, 
therefore, the liability of the surety depends upon 
the terms of the bond. 

It is not reasonable to suppose that the 
surety executing a bond under O. 38, R. 5, should 
be released merely because the lower Court in 
the first instance made a mistake wliich was cor¬ 
rected by the higher Court, although he would 
be bound if the lower Court in the first instance 
had not made a mistake and there was no need 
lor the higher Court to correct it. AIR (Vol 24) 
1937 Sind 272: 31 SLR 165: 171 Ind Cas 606 
(DB). 

-O. 38, R. 9, O. 9, R. 9 — Attachment before 

judgment — Dismissal of suit for default — Whe¬ 
ther terminates attachment — Restoration of suit 
—Security bond given before dismissal, whether 
can be enforced in execution of final decree. 

In a suit on a promissory note an attach¬ 
ment before judgment of some money was obtain¬ 
ed. A person gave security and the attachment 
was raised. The suit was subsequently dismissed 
for default but was afterwards restored to the file 
and decreed in favour of the plaintiff; 

Held, that when the suit was restored all ancil¬ 
lary orders including the proceedings for attach¬ 
ment before judgment must be deemed to have 
been also restored, and the decree-holder was en¬ 
titled to enforce the provisions of the security bond 
against the surety in execution of the decree pass¬ 
ed in the suit after restoration. AIR (Vol 22) 
1935 Mad 365: 41 MLW 479: (1935) MWN 205: 68 
MLJ 444: 58 Mad 721; 157 Ind Cas 528 (FB). 

-O. 38, R. 9 — Attachment before judgment — 

Duration — Dismissal of suit for default and sub¬ 
sequent restoration — Attachment, whether sub¬ 
sists. 

An attachment before judgment ceases to exist 
when the suit is dismissed for default and does 
not revive on the suit being restored to the file. 
It matters not whether the suit is restored on 
the same date or at a later date. 

The last words of O. 38. R. 9, Civil P. C., are 
not so imperative as to render an attachment 
before judgment a perpetual attachment in the 
absence of an order removing the same. The ob¬ 
ject of the rule is to provide that when a suit is 
dismissed, the Court suo motu or on application, 
should at the same time pass an order that the 
attachment be withdrawn, but, it was never in¬ 
tended by the rule to provide or effect, that when 
a suit dies, interlocutory proceedings that are an¬ 
cillary to the main purpose of the suit should not 
die with it. AIR (Vol 18) 1931 Rang 281 : 9 Rang 
472 : 134 Ind Cas 748 (DB). 
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--O. 38, R. 9 — Continuance of attachment — 

Dismissal of suit. 

Upon the dismissal of a suit, the attachment 
before judgment necessarily ceases under O. 38, 
R. 9, even though the Court did not pass an order 
withdrawing it. AIR 1928 Mad 940: 111 Ind Cas 
887, Overruled. 53 Mad 334 ; 31 MLW 643 : AIR 
(Vol 17) 1930 Mad 514 : 58 MLJ 675 (FB). 

-O. 38, R. 9 — Security bond — Cessation of 

liability. 

Liability on a bond executed in pursuance of 
the provisions of O. 38, R. 9, ceases as soon as the 
suit is dismissed by trial Court. 116 Ind Cas 473: 
AIR (Vol 16) 1929 Rang 94. 

-O. 38, R. 9 — Abatement of suit. 

When a suit abates and comes to an end on 
the death of a party, the attachment before judg¬ 
ment dies with it. 109 Ind Cas 164 : 47 CLJ 
282 ; AIR (Vol 15) 1928 Cal 234 (DB). 

-O. 38, R. 9 — Dismissal of suit. 

When a suit is dismissed the attachment be¬ 
fore judgment necessarily comes to an end with 
the dismissal of the suit. 113 Ind Cas 63 : 1928 
MWN 710: AIR (Vol 15) 1928 Mad 976 (DB). 

-O. 38, R. 9 — Dismissal for default. 

The dismissal of the suit for default does not 
necessarily entail the withdrawal of the attach¬ 
ment before judgment without a specific order of 
the Court for the purpose. R. 9, O. 38, makes it 
obligatory on the Court to pass an order with¬ 
drawing the attachment when security is furnish¬ 
ed or when the suit is dismissed. As soon as a 
suit is dismissed the persons against whom an 
order for attachment was made has simply to ap¬ 
ply to the Court for withdrawing the order. The 
application may be oral or in writing and the 
Court, when such an application is made, is bound 
to grant it unless there are circumstances which 
justify postponing the granting of the prayer or 
refusing it, but it this is not done the dismissal 
of a suit does not amount to the withdrawal 
of the attachment before judgment and, if the 
order of dismissal is set aside on appeal or by 
restoration and a decree is passed in favour of 
the plaintiff, the attachment before judgment 
would enure for his benefit. The argument found¬ 
ed on the analogy of R. 57, O. 21. has no appli¬ 
cation, its provisions being different. 10 All 506. 
Diss. from. Ill Ind Cas 887 : 1928 MWN 46G • 28 

MLW 565: AIR (Vol 15) 1928 Mod 910 : 56 MLJ 
70 (DB). 

-O. 38, R. 9 — Surely — Dismissal — Reversal 

•— No revival. 

Liability of surety for removal of attachment 
before judgment in a suit ceases on dismissal of 
the suit. The surety is not liable if the suit is 
ciecreed m appeal. The word “suit” does not in¬ 
clude appellate proceedings in such a case- 5 Rana 
492; 105 Ind Cas 540: AIR (Vol 14) 1927 Ran e 310 
(DB ». & 

-O. 38, R. 9 — Limitation. 

It is obligatory upon the C jurt to withdraw 
an attachment before judgment upon the dis¬ 
missal of the suit and the reversal of the dismissal 
on appeal does not operate to revive the attach¬ 
ment which has been cancelled. When, therefore, 
in execution proceedings a fresh attachment is 
effected, objector has a right to prefer a fresh 
claim and the period of one year should be count¬ 
ed from the date when his fresh claim is rejected 
87 Ind Cas 756: AIR (Vol 12) 1925 Cal 1147 (DB)! 

O. 38, R. 9 — Continuance of attachment. 

Held by the majority of the F ill Bench (Sch- 
wabe C. J. and Wallace J., dissenting). An attach¬ 
ment before judgment becomes an attachment in 


1908), 0. 38, R. 9 16Q ] 

execution when an application for execution of < 
the decree is admitted. J 

(Per Wallace J. Attachment before judg- 1 

ment ceases only by a formal order withdrawing ' 

it.) But if the execution petition is dismissed for 0 

want of due diligence in presenting the necessary 1 

papers to the Court the attachment of the nro- * 

perty comes to an end. (42 Mad 1, Overruled i s 

79 Ind Cas 144 : 34 MLT 118 • 1924 MWN 392. * 

47 Mad 483 : AIR (Vol 11) 1924 Mad 494 • 46 ML i * 
415 (FB). . o ivinj { 

- O. 38, Rr. 9 and 11 — Attachment before judg- * 

ment — Dismissal of suit — Appeal — Revival of ( 
attachment. 

On the dismissal of a suit, an attachment be- 1 
fore judgment ipso facto comes to an end and does 1 
not revive when an appeal is lodged. 45 Cal 780‘ 

22 CWN 927: 44 Ind Cas 229: AIR (Vol 5) 1918 
Cal 39 (DB). * 

-O. 38, R. 10. 

1. Scope and applicability. 

2. Effect on rights of third persons. 

3. Effect on right of other decree-holders. 

4. Death of judgment-debtor. 

L Scope and applicability. 

— O. 38, R. 10—The principle laid down in O. 38 

R. 10, is not limited to attachment before judg¬ 
ment. It would apply to all attachments whether 
before judgment or in course of execution. AIR 

(Vol 30) 1943 Bom 45: 45 Bom LR 208: 206 Ind 
Cas 567. 

O. 38, R. 10 — Alienation after attachment — 

S. 64. 

Section 64 makes no distinction between attach, 
ment before or after judgment. AIR (Vol 16) 1929 
Cal 494: 33 CWN 805 (DB). 

—O. 38, R. 10 — Applicability. 

The procedure to be followed in investigation of 
claims under the provisions of O. 38, is the same 
as the procedure to be followed under O. 21, R. 58. 

So when at the date of attachment a person had no 
interest in nor was possessed of the properties at¬ 
tached, he cannot proceed under O. 38, R. 10. AIR 
(Vol 16) 1929 Cal 162: 48 CLJ 594: 115 Ind Cas 
268. 

-O. 38, R. 10 — Effect. 

An attachment confers no sort of lien or charge 
on the attached property and is not effective to 
create any sort of legal right in the attaching credi¬ 
tor to have the property earmarked for the satis- 
1 action of any decree he has obtained or may ob¬ 
tain and it is in no sense to be regarded as the in¬ 
ception of execution on behalf of the attacher. 
Much less docs it enure to create any such right 
for the benefit of other creditors seeking for decrees 
or for execution of decrees or for rateable distribu¬ 
tion under Section 73. And it then can be used for 
one purpose only, viz., to defeat and render void 
any private alienation made during its continuance. 
AIR (Vol 10) 1923 Mad 505 : 44 MLJ 413: 46 Mad 
506: 17 MLW 3u0: 32 MLT 198: 72 Ind Cas 820 
(FB). 

2. Effect on rights of third persons. 

— O. 38, R. 10 — Scope — Order for attachment 
bciore judgment — Sale-deed executed prior to 
hut registered alter — Title of purchaser — Priority 
over that of purchaser in execution. 

An attachment of property before judgment can¬ 
not prevail against a sale-deed In respect of that 
property executed before the order for attachment, 
though the deed is registered only after such order 
for attachment. A sale in execution in pursuance 
of such attachment cannot confer on the purchaser 
in execution any title which can pnwail over the 
title of the purchaser under the deed of sale exe¬ 
cuted before the attachment order, as the latter 
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gets a perfectly valid title to the property which 
cannot be displaced by the attachment. AIR 
(Vol 37) 1950 Pat 166 (DB). 

-O. 38, R. 10 — Order 38, R. 10 is to be read to¬ 
gether with S. 64, Civil P. C. An attachment order 
under O. 38, R. 10, before judgment is not effective 
as against rights subsisting at the date of the at¬ 
tachment. AIR (Vol 30) 1943 Bom 27: 44 Bom LR 
874: 204 Ind Cas 340. 

-O. 38, R. 10, S. 64 — Attachment after execu¬ 
tion of sale deed — Subsequent registration — At¬ 
tachment, if affects operation of sale-deed — S. 64, 
construction of. 

Where, after a property was sold by a duly ex¬ 
ecuted sale-deed, it was attached in a suit by a 
creditor of the vendor and subsequent to the at¬ 
tachment, the sale-deed was registered: 

Held, that the sale-deed operated from date of 
its execution and not of its registration and the 
attachment before registration did not affect it 
and that registration being only a necessary solem¬ 
nity only for enforcement of the sale, it did not 
suspend the operation of the sale. 

Held, further, that O. 38, R. 10, Civil P. C., in 
any event prevented S. 64 avoiding this transfer 
because even assuming that the transfer was not 
complete until registration, the deed of sale confer¬ 
red rights, one right being to have the deed regis¬ 
tered, and an attachment before judgment could 
not, under R. 10, affect those rights, and conse¬ 
quently, S. 64 could not be so construed as to make 
the registration, and thereby the perfecting of the 
transfer void, because so to read S. 64 would be to 
violate R. 10, because thereby one would be affect¬ 
ing the rights springing from the sale-deed by pre¬ 
venting the registration of that sale-deed. AIR 
(Vol 24) 1937 Nag 143: ILR (1939) Nag 266: 174 
Ind Cas 321. 

-O. 38, R. 10 — The attachment before judg¬ 
ment is made in the interests of the decree-holder 
in order to prevent the judgment-debtor from dis¬ 
posing of the property before the sale. It does not 
operate against any other creditor of the judgment- 
debtor. AIR (Vol 23) 1936 Cal 112: 167 Ind Cas 
455. 

—-O. 38, R. 10 — Contract of sale before attach¬ 
ment — Subsequent sale in pursuance of contract 
— Validity. 

The word “rights’ in O. 38, R. 10, Civil P. C., *s 
not restricted to rights in property. The general 
rule laid down in S. 64, must be read subject to 
the special rule laid down in O. 38, R. 10. Where 
a contract of sale between the parties is entered 
into before attachment, the right to enforce the 
contract is unaffected by the attachment and the 
subsequent sale in pursuance of the contract is 
not void under S. 64. AIR (Vol 23) 1936 Nag 163: 
ILR (1936) Nag 172 : 166 Ind Cas 950 (2). 

-—O. 38. R. 10 — Order of attachment of move¬ 
ables — Right of mortgagee — If affected. 

An attachment before judgment does not affect 
the rights of a mortgagee of immoveables. AIR 
(Vol 18; 1931 Rang 49: 8 Rang 494 (DB). 

-O. 38, R. 10 — Transactions prior to attach¬ 
ment. 

According to O. 38, R. 10 attachment before judg¬ 
ment does not affect the rights existing prior to 
the attachment of persons not parties to the suit. 
Therefore property transferred to stranger few days 
before the actual attachment before judgment in 
a suit would not be affected by the attachment. 
Such a transfer cannot be said to be contrary to 
such attachment. AIR (Vol 15) 1928 Bom 545: 
30 Bom LR 1488: 115 Ind Cas 414 (DB). 

•-O. 38, R. 10 — Agreement to sell. 

An attachment before judgment shall not affect 
the rights existing prior to the attachment of per¬ 


sons not parties to the suit. Thus, where an agree¬ 
ment for sale was entered into before the attach¬ 
ment took place, the attachment cannot affect the 
purchaser’s right to a conveyance under the agree¬ 
ment. AIR (Vol 15) 1928 Pat 199: 9 PLT 5: 106 
Ind Cas 356 (DB). 

-O. 38, R. 10 — Scope — Rights in rem. 

Order 38, R. 10 is not limited to rights in rem. AIR 
(Vol 3) 1916 Cal 927: 23 CLJ 115: 21 CWN 158: 34 
Ind Cas 953 (DB). 


3. Effect on right of other decree-holders. 

-O. 38, R. 10 — Applicability, where property at¬ 
tached before judgment is cash — Attachment be¬ 
fore judgment — Priority. 

The principle of O. 38, R. 10, Civil P. C., also ap¬ 
plies to a case where property attached before 
judgment is cash. Where, therefore, a sum of 
money is attached before judgment by a person 
in his suit and another decree-holder attaches 
the same sum in execution of his decree, the person 
who has obtained attachment before judgment can¬ 
not. claim priority after his suit is decreed. AIR 
(Vol 27) 1940 Oudh 80: 15 Luck 287: 1939 CWN 
(CC) 1107: 1S3D AWR (HC) 320: 185 Ind Cas 301. 


-O. 38, R. 10, O. 34, R. 6 — Attachment before 

judgment — Attachment in execution by another 
subsequently — Former, if prevails over latter. 

Under O. 38, R. 10, Civil P. C. attachment before 
judgment shall not bar any person holding a decree 
against the defendant from applying for the sale 
of the property under attachment in execution of 
such decree. The order, therefore, to the effect 
that attachment before judgment shall prevail over 
attachment in execution of the decree obtained by 
the petitioner is contrary to law. The effect of 
attachment before judgment is to prevent aliena¬ 
tion of the property by the judgment-debtor and 
does not confer any priority of title on the attach¬ 
ing creditor. AIR (Vol 21) 1934 Cal 426: 59 CLJ 
18: 151 Ind Cas 317 (DB). 

_O. 38, R. 10 — Attaching creditor consenting to 

sale of property — Agreement, if should be regis¬ 
tered. 

An attachment before judgment does not create 
any title but merely prevents any alienation to the 
prejudice of the attaching creditor. Consequent¬ 
ly, an agreement by the attaching creditor agreeing 
to sale of the property need not be registered. AIR 
(Vol 21) 1934 Pat 413: 13 Pat 735: 151 Ind Cas 683 


(DB). 

_O. 38, R. 10 — Where the judgment-debtor de¬ 
posits certain amount in Court to satisfy the decree 
of one decree-holder, and another creditor of the 
same judgment-debtor attaches the money oefore 
judgment and obtains a decree, latter s lemedy to 
obtain the money in satisfaction of his own c.ecree 
is to apply for execution of his own decree and ash 
for transfer of the amounts to his own suit and 
for payment to him. He has no right to apply i01 
execution in the suit of the first c.ecree-noicer and 
claim the money towards his own decree. AIR (Vol 
13) 1926 Mad 1104: 51 MLJ 436: 1926 MWN 683: 97 
TnH Cas 1020. 


_q, 3 g r. io — Attachment of debt Attached 

debt ripening into a decree — Attaching creditor 
can execute that decree and realise the amount cl 
the debt attached. 

A attached before judgment a debt due from C to 
B and got a decree against B. Then B sued C and 
obtained a decree under which C paid up the 
amount to B; 

Held that A’s right to recover the debt was 
not destroved and he could recover it by execut¬ 
ing the decree passed in B s favour. 
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Venkatasubba Rao, J.— The attachment before 
judgment attached to be B’s decree and A could 
execute it as assignee. 

The attachment placed on the debt fastens it¬ 
self on the decree without any further act on the 
part of the attaching creditor. 

Reilly, J.— A must attach B’s decree before exe¬ 
cuting it. 

Attachments in execution or before judgment 
are in their nature merely means of getting the 
property concerned into the control of the Court 
and of restraining the party against whom they 
are directed from transferring, delivering or des¬ 
troying the property. By special provisions in R. 53 
of O. 21 an attachment in execution of any of cer¬ 
tain special classes of decrees — not all decrees— 
carries with it a special privilege, namely, the right 
to execute the decree attached. This is a peculiar 
privilege, in itself quite foreign to the idea of at¬ 
tachment and given only by special provisions 
Unless those special provisions are complied with, 
that special privilege cannot be acquired AIR 

<Vol 13) 1926 Mad 371: 50 MLJ 79: 92 Ind Cas 
1021 (DB). 
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O. 38, R. 10 — Rights under attachment — 


Decree-holder not affected. 

A person obtained an attacnrnent before judg¬ 
ment of some property belonging to the person be 
was suing and got that money paid into Court The 
news of money having been paid into Court came 
to the ears of a Small Cause Court decree-holder 
and he put in his attachment for that money. 

Held, that the decree of the Small Cause Court 
decree-holder should be satisfied in full and the re¬ 
maining should go to the other person who got his 
decree subsequently. A mere attachment does not 
invest the person making the attachment with a 
preferential right. AIR (Vol 13) 1926 Rang 85* 
91 Ind Cas 93. & 


Attachment before judgment — 
No fresh attachment on passing of decree _ At¬ 

tachment by another decree-holder — Payment. 

f a f’-ht’ Plaintiff obtained attachment be¬ 
fore judgment of certain perishable property which 

the ml? Th the f Sale 1 proceeds s et to the credit of 
e suit Ihe suit ended in a decree in April 1916 

whn 01 hfouid execute the decree, defendant! 
? lad . <i h u ead y cbtained a decree against the 

in mother sui t» attached the 
< mount and took away the money in execution of 
his decree. Plaintiff having sued to recover the 
amount that would have been paid to him had the 

SiS'S JSif* ““ 6l1 >»*» com 

}P^ S ° f th f I OWer . Court in dismissing the suit, since 
the plaintiff omitted to confirm the previous at¬ 
tachment by speedily applying to execute the ciervpp 
AIR (Vol 8- 1921 Bom 219- 22 Bom 111 1407 (DB). 

O. 38, R. 10 — Attachment by another decree- 


holder. 

. Where property attached before judgment was 
m Court and decree was passed in the suit but the 
decree-holder aid not apply for execution of his 
oecree. and the holder ol another decree applied 
lor attachment ot .‘he property. 

Held, that the Cou:t was entitled to order the 
attachment and although in equity it ought 
ii.ue given notice to (lie other decree-holder 


to 
t. 


- v , mo utuvi ui;lI trif—1 ilJJ(ICf 'i' 

whose instance the property had been attached 
before judgment, there is nothing in the Code re¬ 
quiring such notice and the failure to give such 
notice does not merit revision under C. p. c. S ll r > 

Aliyvol ^21 Bom 219: 45 Bom 3 G 0 : 59 inci 
Cas 713 (DB). 


->• 38, R. 10 — Execution sale — Not affected 
Where subsequent to an attachment before judg¬ 
ment the property is sold in execution of a decree 
held by another person, the sale confers a fully 
valid title on the purchaser notwithstanding that 
only symbolical possession is given to him AIR 
(Vol 8) 1921 Pat 409: 2 PLT 240: 1921 PHCC 205* 
61 Ind Cas 922 (DB). 

4. Death of Judgment-debtor. 


'. 38, R. 10 — Co-parcener’s interest — Attach¬ 
ment and decree —» Operation of survivorship modi¬ 
fied. 

An attachment before judgment followed by a 
decree prior to the judgment-debtor’s death has the 
effect of precluding the accrual of title by survivor¬ 
ship as against the attaching creditor in the same 
way as an attachment after decree. The operation 
of survivorship is not, however, altogether stopped 
by reason of the attachment, whether before or 
after decree, for if the attaching creditor does not 
execute his decree or if the entire property is not 
needed to satisfy the decree, then the property or 
the surplus, as the case may be, will go to the other 
co-parceners. 38 Bom 105, Dissented from. 

Wallace, J.— The accrual of survivorship is not 
prevented but operates subject to the prior rights of 
the attaching decree-holder and other decree-hol¬ 
ders who are entitled to take advantage of the 
attachment to have their decree debts satisfied in 
execution proceedings against what was the share 
of the deceased judgment-debtor co-parcener. AIR 
(Vol 13) 1926 Mac! 72: 1925 MWN 832: 92 Ind Cas 
504: 49 MLJ 616 (DB). 


O. 38, R. 11. 

•O. 38, R. 11 — Order 38, Rule 9 is not intended 


to provide for what happens to the attachment be¬ 
fore judgment where the suit is decreed. Order 38, 
R. 11 provides for that so far as the actual attach¬ 
ment is concerned. AIR (Vol 28) 1941 Sind 13: 
ILR (1940) Kar 454: 192 Ind Cas 576 (DB). 

O. 38, R. 11, S. 73 — Decree-holder attaching 
monies belonging to judgment-debtor before judg¬ 
ment but not taking steps to realise decree after ob¬ 
taining decree —— Another decree-holder also attach¬ 
ing same monies in suit against same judgment- 
debtor and applying to Court after obtaining decree 
to direct person having such monies to bring amount 
into Court —r Amount paid in Court — First decree- 
holder, held not entitled to rateable distribution. 

Order 38, R. 11, Civil P. C., does not excuse an ap¬ 
plication for execution in any circumstances what¬ 
ever.- it only says that, upon an application for exe¬ 
cution. re-attachment of the property need not be 
applied for if the property has already been attach¬ 
ed under the order. 

Where a decree-holder A attaches before judg¬ 
ment certain monies of the judgment-debtor lying 
111 hands of c but takes no steps after the de- 
ciee is passed to realize the decree and a subse¬ 
quent decree-holder B who also had attached the 
same amount before judgment in his suit against 
the same judgment-debtor applies after obtaining 
h:s aecree for directing C to bring the amount into 
■ lie Court, and in pursuance of the Court’s order, 

p ( f \° es ,v °’ A * s n °t entitled to rateable distribution 
°t -ne amount as he had not applied for execution 
of his money decree before the amount was paid 

th J- Court - AT ft (Vol 26) 1939 Rang 20: ILR 
(1933) Rang 565: 179 Ind Cas 987. 

P* ,33 ; 11 — When the bankruptcy of a Judg- 

inen -debtor supervenes after seizure of his goods 
on, before their sale, the Sheriff must hand over 
the property to the Official Assignee and he is not 
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entitled to poundage. (1937) ILR (1937) 2 Cal 1: 

40 CWN 1317. 

_ 0 . 3 g ; r, ii — Attachment before judgment — 

Declaration of intention to execute attached decree 
-r Necessity of — Intention, how can be inferred. 

There must be some unmistakable declaration of 
the decree-holder’s intention to execute the de¬ 
cree, before an attachment before judgment can be¬ 
come an attachment in execution of the decree. 

No doubt in ordinary cases such an election or decla¬ 
ration of intention would be made by presenting an 
execution application. But it is not necessary that 
.in every case without exception it should be done 
in this manner and in no other. If intention to 
•execute can be inferred from other circumstances, 
it is sufficient. AIR (Vol 24) 1937 Mad 84 : 173 Ind 

Cas 468. 

_O. 38, R. 11 — There is nothing in R. 11, O. 38, 

Civil P C., to give colour to the view that for the 
purposes of O. 21, R. 57, “attached in execution” is 
a phrase that covers “attachment before judgment 
AIR (Vol 24) 1937 Pat 626: 18 PLT 585: 16 Pat 589. 

4 BR 123: 172 Ind Cas 193 (DB). 

_O. 38, R. 11 — Decree in suit — Attachment, if 

continues. 

An appeal from an order of attachment before 
judgment does not become infructuous on the Pass¬ 
ing of a decree in the suit inasmuch as under O. 38, 

R. 11, Civil P. C., the attachment continues to exist 
•even after the passing of the decree. AIR (Vol 2U) 
1933 Cal 757: 37 CWN 978: 58 CLJ 289: 60 Cal 1351; 
147 Ind Cas 924 (DB). 

_v. 38, R. 11 — Re-attachment. 

An attachment before judgment enures even after 
the decree. Where the property is under attach¬ 
ment before judgment under Order 38, Rule 11, it 
is not necessary upon an application for execution 
to apply for re-attachment. The property can be 
.sold without such an attachment. AIR (Vol lb) 
1929 Bom 455: 31 Bom LR 1101. 

_O. 38, R. 11 — Continuation of attachment 

O 21 R. 57 — Attachment before judgment —^De¬ 
cree — Execution application — Dismissal — Effect 

of. 

The attachment before judgment is converted 
after decree into an attachment in execution and 
the provisions of Order 21, Rule 57 will apply. But 
in order that the attachment before judgment 
should come to an end under O. 21, R. ov, it i 
necessary that the decree-holder should apply for 
execution by sale of the attached property and his 
-application should be dismissed for default. Where 
the decree-holder endeavoured to execute the ae- 
cree by sale of moveable property only and not of 
the immovable property attached, and though he 
asked for a share in the proceeds of the sale of the 
immovable property in execution of the decree got 
by another decree-holder, he had not himself asked 
for sale of the immovable property attached, and 
the applications were disposed of. 

Held that the facts did not satisfy the condi¬ 
tions laid down by O. 21, R. 57 as there had been 
no default on the part of the decree-holder so far as 
the execution in regard to the immovable P r operty 
was concerned, and the decree-holder’s request that 
he should share rateably in the proceeds of the sale 
of the property already under attachment cou.d not 
be regarded as amounting to an application for 
sale of the oroperty attached before judgment m 
his own suit. AIR (Vol 16) 1929 Bom 321: 119 Ind 
Cas 769: 53 Bom 543 : 31 Bom LR 652. 


__o. 38 R. 11 — Attachment before judgment — 

Decree — Execution application — Dismissal — 

Effect of. 

Order 21, Rule 57 was intended to provide a re¬ 
medy for the grievance or inconvenience which is 
apt to arise, where, after an attachment in execu¬ 
tion the application for execution cannot further 
be proceeded with by reason of the decree-holder s 
default And it is no part of the intention of this 
rule to say that an attachment before judgment, 
which existed before any application could be made 
in execution, and which prima facie would conti¬ 
nue to have effect if no application for execution 
had been made should fall to the ground merely be¬ 
cause a subsequent application for execution has 
come to nothing. AIR 1924 Mad 494 not FoU AIR 
(Vol 16) 1929 Cal 465: 119 Ind Cas 113. 56 Cal 416 

(DB). . .. . 

_O. 38, R. 11 — A re-attachment in execution is 

not of itself a waiver or abandonment of attach¬ 
ment before judgment. AIR (Vol 16) 1929 Cal 465: 
119 Ind Cas 113: 56 Cal 416 (DB). 

-O. 38, R. 11 — No merger. 

The attachment before judgment does not meige 
in the subsequent attachment and become subject 
to all the infirmities of the subsequent attachment. 
The effect of two attachments on the same property 
is that the property is under attachment but a per- 
son entitled to the benefit either of the at¬ 
tachments, remains, in the absence of abandonment 
entitled to it. No doctrine of merger is applicable 
AIR 1924 Mad 494, Diss. from. AIR (Vol 16) 1929 
Cal 465: 56 Cal 416: 119 Ind Cas 113 (DB). 

—O. 38, R. 11 — Revival. 

Where a person obtains attachment before judg¬ 
ment and a decree is passed subsequently and an¬ 
other person in execution of his decree attaches 
the same property and sells it, but the sale is not 
confirmed, the attachment before judgment again 
revives and it is not necessary to re-attach the pio- 
nerty over again in execution of the decree passed. 
AIR (Vol 14) 1927 Cal 240: 44 CLJ 553: 99 Ind Cas 

895 (DB). . 

_O. 38, R. 11 — Rateable distribution — Single 

fund — Attachment by several. 

Moneys attached before judgment by a number 
of creditors, and realised before any of them ob¬ 
tained decrees, should be held to the credit of all 
the suits and distributed between all the attaching 
creditors who subsequently obtained decrees if they 
have obtained decrees before any of the others ap¬ 
ply for payment. Priority of attachment by itself 

confers no prior right. AIR (Vol 9) 1922 Mad 236. 
15 MLW 531: 1922 MWN 262: 31 MLT 70 : 68 Ind 

Cas 714. 

•O. 38, R. 11 — Scope and effect of. 


Property attached before judgment is not always 
property attached “in execution of a decree .with¬ 
in the meaning of Article 11. O. 38. R. 11. does n t 
mean that property attached before judgment be¬ 
comes property attached in execution of a decree 
upon the mere passing of a decree for the plaintiff 
either within the meaning of Art. 11 of the Limi¬ 
tation Act or of O. 21, R. 57, as execution may never 
be applied for, but merely enables the decree-holdei 
to apply for execution by sale of the attached Pro¬ 
perty without a fresh attachment. Where, howeve , 
there is an order in execution for the sale of the 
attached property, that order proceeds upon the 
footing that the property is to be considered as at¬ 
tached in execution by virtue of R 11, and a claim 
put in after that order may properly be regarded as 


175 

a claim to property attached in execution of a de¬ 
cree within the meaning of Art. 11. Cases not gov¬ 
erned by Art. 11 must be governed by Art. 120. AIR 
(Vol 8) 1921 Mad 163: 41 MLJ 252: 70 Ind Cas 439: 
44 Mad 902: 14 MLW 645: 1921 MWN 569 (FB). 

-O. 38, R. 11 — Effect. 

The effect of Rule 11 is to give the same opera¬ 
tion to an attachment before judgment after decree 
is passed to an attachment after judgment. AIR 
(Vol 8) 1921 Pat 140: 62 Ind Cas 33: 2 PLT 719; 6 
PLJ 332 (DB). 

-O. 38, R. 11 — Effect of order of attachment. 

An attachment before judgment is not application 
for execution and an attaching creditor has there¬ 
fore no right to claim rateable distribution nor the 
attachment implies that it was made on an applica¬ 
tion for execution; it simply prevents alienation. 
(1910) 34 Mad 25 ; 8 MLT 226: (1910) MWN 688: 7 
Ind Cas 856 (DB). 

-O. 38, R. 11 — (Ss. 63, 490, 285 old Code) —, At¬ 
tachment before judgment — Effect of — Sale by 
inferior Court — Nullity — Where the property is 
placed under attachment before judgment it is not 
necessary to re-attach it after the passing of the de¬ 
cree. 

Where property had been attached before judg¬ 
ment by the Subordinate Judge the decree being 
passed afterwards, and the property was sold in 
execution of a Small Cause Court decree by the 
Munsif to whom the decree had been transferred, 
held that a re-attachment by the Subordinate Judge 
being unnecessary the Munsif had no jurisdiction 
to sell the property pending attachment by a higher 
Court and the sale was a nullity. (1909) 6 ALJ 
703: 3 Ind Cas 31: 31 All 527 (529) (DB). 

-O. 38, Rr. 11, 12 (Ss. 489, 490, 425 old Code) — 

Attachment before judgment effect of — Realiza¬ 
tion in execution — S. 490, effect of — No priority 
to the decree-holder who had attached before judg¬ 
ment. 

The object and effect of an attachment before 
judgment is simply to safeguard the property at¬ 
tached so as to enable the plaintiff to realize the 
amount of his decree if he should get one. Though 
he has a security he has no charge on the property 
which remains that of the defendant available for 
other decree-holders. Nor does a decree following 
such attachment constitute a plaintiff a secured 
ci editor; but the latter must, as any other credi¬ 
tor, apply for execution from which application he 
is not exempted by Section 490 of the C. P. C. In 
short a plaintiff decree-holder who has attached be¬ 
fore judgment has not, by reason of such attach¬ 
ment or process incidental thereto, anv right to be 
treated preferentially to other judgment-creditors. 
There must be realization in execution to give right 
of priority. (1906) 10 CWN 634: 33 Cal G39 (C43) 
-O. 38, R. 12. 

O. 38, R. 12 — ‘Agriculturists’, meaning of _ 

Persons possessing large extents of land cultivated 
by tenants, whether ‘agriculturists’. 

The word ‘agriculturist’ in O. 38. R. 12, Civil P. C.. 
mu.st be interpreted in the same sense in which it 
is used in Ss. 60 and 61, and it means a tiller of the 
coil who is unable to maintain himself otherwise. 

Where, therefore, a person possesses large extents 
of land most of which is cultivated by tenants, he 
cannot be deemed to be an agriculturist. AIR (Vol 
25) 1938 Mad 922: 43 MLW 380- (1938 2 MLJ 487' 
(1938) MWN 1139 (2); 178 Ind Cas 679. 

——O. 38, R. 12 (S. 490 old Code) — Attachment 
order — How far continues. 
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An attachment before judgment continues in 
force even if after the decree is passed, unless the 
plaintiffs intention of its abandonment is proved 
or can be gathered. Re-attachment after judgment 
being superfluous is not the proof of the abandon¬ 
ment. (1912) 16 Ind Cas 387 (Mad) (DB). 

- O. 38, R. 13. 

-O. 38, R. 13 — Retrospective effect. 

Act 1 of 1926 by which Rule 13 was added to 
O. 38, being a declaratory Act, the usual presump¬ 
tion that an Act is not retrospective does not apply 
AIR 1925 Mad 589, held no longer good law. AIR 
(Vol 15) 1928 Mad 1173: 55 MLJ 382 : 28 MLW 344* 
113 Ind Cas 416. 

-O. 39. 

See also, Civil P. C., Ss. 94, 95 and 151. 

-O. 39 — Applicability — Conditions. 

For the applicability of O. 39, C. P. Code, the 
damage suggested or alleged must be to the pro¬ 
perty which is the subject-matter of the dispute in 
the suit in which the application for injunction is 
made. AIR (Vol 37) 1950 All 444 : 1950 AWR 338. 

-O. 39 — Inherent jurisdiction to grant injunc¬ 
tion apart from provisions of. AIR (Vol 36) 1949 
Mad 104 : (1948) 2 MLJ 188. 

-O. 39 and S. 151 — Temporary injunction —< 

Power of Subordinate Courts to grant ex debito 
justitiae. 

The Subordinate Courts have no inherent juris, 
diction to grant a temporary injunction ex debito 
justitiae. When a case cannot be brought within 
the four corners of O. 39. C. P. Cede, which exoress. 
ly deals with injunctions, the inherent jurisdiction 
of the Court cannot be invoked to add to the powers 
thus conferred. AIR (Vol 35) 1948 Mad 528: (1948) 
1 MLJ 355 : 61 LW 358 : 1948 MWN 329. 

-O. 39 — An order under O. 39, Civil P. C„ 

granting or refusing a temporary injunction, which 
does not bar a party from having resort to proce¬ 
dure prescribed bv law is not a final order within 
the meaning of Cl. 30, Letters Patent (All). AIR 
(Vol 28) 1941 All 367 : (1941) ALJ 508 : 1941 AWR 
(HC) 258 : 1941 RD 769 : ILR (1941) All 666 : 197 
Ind Cas 289 (DB). 

-O. 39 — Injunction — X and Y agreeing in case 

of dispute to bring suit at A — X filing suit at B — 
Y then filing suit at A. 

Held, that an injunction in such a case does not 
come within the four corners of O. 39. The Court 
can, however, issue an injunction under the inhe¬ 
rent powers. AIR (Vol 27) 1940 All 241 : (1940)! 
ALJ 188 : ILR (1940) All 232 : 1940 AWR (HO 
178 : 189 Ind Cas 268 (DB). 

-O. 39 — Connected suits — Same question in 

issue — Appeal in one suit only — Stay: 

Held, that the Court had no power to grant an 
injunction staying execution of the mortgage decree 
under Ss. 94 or 151 or under O. 39 or 41 R. 5. Civil 
P. C. AIR (Vol 23) 1936 Mad 276: (1936) MWN 
51: 70 MLJ 257: 43 MLW 383: 59 Mad 744: 161 Ind 
Cas 721 (DB). 

- ° 30 — Wrongful injunction — Suit for dama¬ 
ges. when maintainable. 

Where an injunction is issued against a person 
and it is afterwards discharged, lie must, in order 
that he may get damages, prove that lie lias suffer¬ 
ed loss by his inability to do one or more things 
vriiu h he was lest rained to do by the injunction. 
Toe i act. that an injunction if made against a 

person damages his character and his business is 
not enough. 

The discretion of the Court both in giving dama¬ 
ges and in ordering an enquiry is wide, but it is 
controlled by the ordinary principles applicable to 
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the award of damage. AIR (Vol 49) 1932 Cal 695: 
36 CWN 320: 59 Cal 1082: 139 Ind Cas 515 (DB). 

-O. 39 — A Court is not powerless to issue an 

injunction restraining a defendant from proceeding 
with a suit in another Court, merely because that 
defendant is not within the jurisdiction. AIR (Vol 
18) 1931 Cal 279: 57 Cal 1280: 130 Ind Cas 252. 

——O. 39 — Execution of decree — Cannot be re¬ 
strained. 

A Court is not competent to grant a temporary 
injunction restraining the execution of a decree 
passed by a competent Court either under O. 39 
or S. 151 and if such injunction has been grant¬ 
ed, the remedy of the aggrieved party is not by 
appeal but by revision. AIR (Vol 14) 1927 Mad 687: 
SB MLT 358: 102 Ind Cas 700; 26 MLW 899. 

-O. 39 — Liquidation proceedings — Applica¬ 
bility. 

O. 39 is applicable to proceedings in liquida¬ 
tion, but the mere fact that liquidation proceed¬ 
ings are pending would not give a liquidation 
Court jurisdiction to act under O. 39, unless the 
subject-matter is in dispute. AIR (Vol 13) 1926 
Lah 525 : 26 PLR 803: 98 Ind Cas 310 (DB). 

-O. 39 — Scope. 

S. 94 is governed by O. 39. AIR (Vol 13) 1920 
Mad 258: 23 MLW 85; 1925 MWN 886: 92 Ind Cas 
615. 

--O. 39 — A Sub-Judge could issue a temporary 

injunction staying the execution of a decree pro¬ 
ceeding in a Munsif’s Court. The C. P. Code is not 
exhaustive and the Court has inherent jurisdic¬ 
tion to act ex debito justitiae, in order to do 
that real and substantial justice for the adminis¬ 
tration of which alone it exists. AIR (Vol 10) 
1923 Lah 144: 73 Ind Cas 909 (DB). 

-O. 39, R. 1. 

See also Civil P. C., S. 151 and O. 39, R. 2. 

1. Appeal. 

2. Applicability and scope. 

See also N. 12. 

2A Arbitration. 

3. Discretion of Court. 

4. Duty of Court. 

5. Disobedience. 

6. Duration. 

7. Execution proceedings. 

See also N. 7A. 

7A. Interpretation. 

8. Persons beyond jurisdiction. 

9. Power of High Court. 

10. Revision. 

11. Specific performance. 

12. When granted. 

See also Note 2. 

1. Appeal. 

-O. 39, R. 1 — Suit for specific performance of 

contract of sale — Plaintiff in possession — Trial 
Court granting temporary injunction restraining de¬ 
fendant from interfering with plaintiff’s possession 
— Interference in appeal. 

The plaintiff brought a suit for enlorcement of 
his contract of sale dated January 25, 1941, against 
the defendant and for an injunction restraining him 
from interfering with his possession. lie also, by 
way of a separate petition, prayed for a temporary 
injunction. The trial Court having found that the 
plaintiff was in possession in part performance of 
the agreement to sell on January 25, 1941 passed 
an order of temporary injunction in his favour : 
Held, that as the plaintiff was in possession and it 


was not certain that he will not succeed in obtain¬ 
ing permanent injunction and as the suit was likely 
to be disposed of soon, it was not necessary to inter¬ 
fere with the order passed by the lower Court. AIR 
(Vol 31) 1944 Mad 254: (1944) 1 ML I 51: 1944 
MWN 71: 57 MLW 150 (1): 220 Ind Cas 174. 

-O. 39, R. 1 — judge (Original S:de) refusing 

interim injunction — Appeal. 

An appeal lies from the refusal of a Judge of the 
High Court (Original Side) to grant an interim 
injunction. But what the Court ol Appeal has to 
consider is simply whether or not the Judge who 
dealt with the matter properly exercised the discre¬ 
tion which he undoubtediy possessed. AIR (Vol 21) 
1934 Cal 713: 60 CLJ 1: 152 Ind Cas 563 (DB). 

-O. 39, R. 1 — Appeal pending — Bona fide con¬ 
tention regarding title to land — One party getting 
order to sell in execution of decree — Sale, whe¬ 
ther should be stayed and status quo ante main¬ 
tained — Security. 

Where an appeal was pending in which there was 
a bona fide contention between the parties as to 
the title to the lands, and decree-holder, one of the 
parties, had got an order to sell the property in exe¬ 
cution ol his decree : 

Held, that the status quo ante should not be dis¬ 
turbed and the sale should be stayed till the dis¬ 
posal of appeal. 

In a case falling under O. 39, R. 1, Civil P. C., 
it is not necessary that the Courts should order the 
petitioner to furnish security to compensate the 
decree-holder for any loss that may be caused by a 
temporary injunction against him being granted. 
AIR (Vol 21) 1934 Lah 26 (2): 154 Ind Cas 421. 
- O. 39, Rr. 1, 3, O. 43, R. 1 (r) — Order grant¬ 
ing injunction — Appealability oi — Notice to show 
cause against injunction, competency of appeal. 

When an injunction lias been granted and would 
remain in force till it is cancelled, an appeal is com¬ 
petent from the order granting the injunction, the 
fact that consequent upon the order notice to show 
cause has been issued is immaterial. AIR (Vol 20) 
1933 Lah 282: 149 Ind Cas 642. 

-O. 39, R. 1 — Appeal — Interference in. 

Where a Court, in granting or refusing to grant 
an ad interim injunction, has exercised its discre¬ 
tion judicially, the mere fact that the Judge of the 
appellate Court might have come to a different con¬ 
clusion, is not sufficient ground for interference. 
AIR (Vol 17) 1930 Sind 287 (DB). 

-O. 39, R. 1 — An order staying delivery of 

property in execution under O. 39, R. 1 was passed 
after notice. The non-applicant without filing an 
appeal applied lor dissolution of the order under 
O. 39, R. 4 and the Court appointed a Receiver. The 
non-applicant appealed from that order. 

Held, that the lower Court had not really varied 
his original injunction slaying delivery though ho 
purported to do so by appointing a Receiver. The 
original order staying delivery remained in full force 
and was reiterated in the revised order. Whatever 
be the scope of O. 39, R. 4, it cannot be that a 
party can appeal against a mere reiteration of the 
original order of injunction when he has failed to 
appeal against the original order. AIR (Vol 16) 1929 
Mad 803: 120 Ind Cas 862 (DB). 

-O. 39, R. 1 — An appeal lies from an order 

granting an injunction as well as from an order re* 
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fusing an injunction. An order refusing an appli¬ 
cation for a temporary injunction until the disposal 
of the main application for injunction pending the 
■disposal of the suit is an order under O. 39, R. 1 
and is appealable under O. 43, R. 1 (r). AIR (Vol 
11) 1924 Pat 713: 83 Ind Cas 48: 1924 PCHC 169: 
6 PLT 201 (DB). 

— O. 39, R. 1 and O. 43 (1) (r) — Appeal — Injunc¬ 
tion purely discretionary — Appeal — Appellant to 
show that Court exercised jurisdiction wrongly. 

An order of injunction is purely discretionary and 
a party appealing against it should prove that the 
Court against whose judgment the appeal is prefer¬ 
red acted wrongly in the exercise of its jurisdiction. 
AIR (Vol 1) 1914 Cal 531: 19 CLT 305: 22 Ind Cas 
710 (DB). 

- O. 39, R. 1 and O. 43, R. (1) (r) — Appeal. 

Order refusing to grant a temporary injunction is 
appealable. (1913) 18 CLJ 39: 17 CWN 996: 19 

Ind Cas 553 (DB). 

— O. 39, R. 1 (S. 492 old Code)—Temporary injunc¬ 
tion — Application — Second appeal — Practice 

— Procedure. 

No second appeal lies from an application under 
S. 492. (1902) 4 Bom LR 138 (139) (DB). 

2. Applicability and scope. 

O. 39, Rr. 1 and 2 and S. 151 — Applicability 
of O. 39 — Appeal against decree granting probate 

— Application tor injunction restraining respondent 
from taking possession of properties of the estate 
pending appeal against decree granting probate — 
Maintainability. 

Pending an appeal against a decree granting pro¬ 
bate to the respondent/ the appellant applied under 
O. 39, Rr. 1 and 2 and S. 151, C. P. Code, for an 
injunction restraining the respondent from taking 
possession of the properties forming part of the 
estate and collecting the outstanding. On a ques¬ 
tion as to the maintainability of such an application, 

Held, that as the appeal was against a decree 
granting probate the provisions of O. 9, R. 1 would 
have no application. In probate proceedings it Ls 
not correct to say that any properly is in dispute. 
'O. 39, R. 2 has obviously no application. As the 
application was filed pending an appeal, it was not 
permissible to rely on any inherent powers the High 
Court may possess on its original side. Hence the 
application was not sustainable. AIR (Vol 36) 1949 
Mad 45: ILR (1948) Mad 494: 60 LAV 697: 1947 
MWN 650 (2): (1947) 2 MLJ 364. 

-O. 39, R. 1 — Suit for declaration — There is 

no property in dispute. 

Order 39, R. 1 applies only when any property 
in dispute in is danger. In a suit for declaration 
simpliciter there is no property in dispute. Only an 
incorporeal right is litigated; the light is not about 
the property but about the right to the property. 
The property is only indirectly affected. If the pro¬ 
perty is in danger, the proper course is to seek appro¬ 
priate relief and pay Court-fees on it. AIR (Vol 33) 
1946 Nag 428. 

-O. 39, R. 1 and O. 21, R. 92 — Confirmation 

of execution sale — Decree-holder or Court — If 
may be restrained. 

Where prop< rty has been purchased in execution 
of a decree, the rights of the decree-holders cease 
except as regards the purchase price. Thereafter, 


the rights reside in the auction-purchasers and no 
one can resist them unless an application is made 
under O. 21, R. 89, 90 or 91, C. P. Code. If there 
is no such application, the Court is bound to con¬ 
firm the sale. O. 21, R. 92 is mandatory and leaves 
no room for discretion. Therefore, an injunction 
against the decree-holder would be useless. Nor 
can an injunction be issued against a Court, as no 
injunction can be granted to restrain a judicial offi¬ 
cer from doing that which a statute mandatorily 
directs him to do. AIR (Vol 33) 1946 Nag 428: 1947 
NLJ 43: ILR (1946) Nag 908: 224 Ind Cas 562. 

-O. 39, R. 1 — Applicability — Stranger auc¬ 
tion-purchasers — Temporary injunction — If may 
be passed against them. 

No temporary injunction can be passed against 
a person who is not a party to the suit unless he 
claims by or under a party under a title acquired 
subsequent to the suit, or unless he is a servant or 
agent of a party, or otherwise represents him. 
Stranger auction-purchasers who purchase property 
in execution of a simple money decree, are not par¬ 
ties to the suit and cannot be regarded as claim¬ 
ing by or under the judgment-debtor. There can, 
therefore, be no temporary injunction against them. 
AIR (Vol 33) 1946 Nag 428: 1947 NLJ 43: ILR (1946) 
Nag 908; 224 Ind Cas 562. 

-4). 39, R. 1 and O. 41, R. 5 — Principle underly¬ 
ing stated. 

The underlying principle on which the Court 
should act whether under O. 39, R. 1 or under O. 41, 
R 5 is the same. It is fundamental in all these 
cases that the Court should not step in temporarily 
except to prevent a party from being permanently 
deprived of a relief which he seeks in the suit. On 
the other hand, if there is likelihood of permanent 
injury or loss, the Court should step in, provided 
the party applying has been diligent and so forth 
and do that which is fairest all-round during the 
pendency of' the suit. Unless this is done, litigation 
would become meaningless and a mockery in many 
cases. But unless something approaching irrepar¬ 
able loss is shown to be likely, the rule is that the 
Courts should not interfere and should allow the 
law to take its course. AIR (Vol 33) 1946 Nag 428. 

-O. 39, R. 1 — Injunction. 

Injunctions can be granted in suitable cases but 
no permanent injunction can be granted restrain¬ 
ing a party from moving a Court for the redress 
of his grievance. AIR (Vol 31) 1944 All 220: (1944) 
ALJ 248 ; 1944 AWR (HC) 118 (2): ILR (1944) All 
255 (DB). 

-O. 39. R. 1 — The provisions of Sub-Rule (3) of 

R. 2. O. 39. Civil P. C. must have been intended 
to apply to injunctions issued under that rule and 
does not apply to injunctions issued under R. 1, 
O. 39. AIR (Vol 28) 1941 All 140: (1941) ALJ 46: 
1941 OWN (CC) 48: 1941 AWR (HC) 51: ILR (1941) 
All 295: 194 Ind Cas 166 (DB). 

-O. 39, R. 1 — Administration suit. 

Where a preliminary decree is made in an ad¬ 
ministrative suit, a creditor who has obtained at¬ 
tachment on the judgment-debtor’s property prior 
to the decree is not entitled to proprity 
ever other creditors. All the creditors stand 
on the same footing. The orders that the Court 
will pass will be in the form of orders staying the 
further execution of his decree by the attaching 
decree-holder or orders in the nature of injunctions 
restraining him from executing it. It is not, strictly 
speaking, correct to call them injunction orders 
in the strict sense as used in the Civil P. C. and 
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. then to agree that they do not fall under O. 39, 
Rr. 1 and 2 and that the Court has no jurisdiction 
to pass such orders under any other provisions 
of the Code. (Nature of the orders further dis¬ 
cussed). AIR (Vol 26) 1939 Mad 204: (1938) MWN 
1127: 48 MLW 849: 182 Ind Cas 254. 

-O. 39, R. 1 — Temporary injunction, nature of. 

Per Baguley, J— A temporary injunction like 
an attachment order is not final but is merely an 
.action which delays something being done which 
may cheat the plaintiff of his lawful rights. AIR 
(Vol 26) 1939 Rang 321: 1939 Rang LR 403: 183 Ind 
Cas 728 (FB). 

-O. 39, R. 1 — Grant of injunction, if depends 

•on validity of suit. 

The grant of an interlocutory injunction does 
not depend on the validity of the suit in which 
the application is made. AIR (Vol 24) 1937 Cal 172: 
171 Ind Cas 652. 

-O. 39, R. 1 — An order under S. 151, for produc¬ 
tion of account books not related with suit and 
that on failure to make a complaint against the 
party cannot be justified either under O. 16, Rr. 10 
and 16, or under O. 39, R. 1, or under Section 165, 
Evi. Act or under any other provision of law. Order 
21, Rule 41, which definitely restricts the rights of 
the party to call for such accounts till after a de¬ 
cree is obtained will, on the principle that a more 
particular provision overrides a more general provi¬ 
sion, limit the application of O. 39, R. 1 (b), even if 
the latter were in its terms applicable, nor can 
the inherent powers of the Court be invoked to 
justify the issue of such an order at an earlier stage 
and thereby completely nullify the restriction laid 
down in O. 21, R. 41. Such an order would be 
clearly ultra vires. AIR (Vol 21) 1934 Mad 199 (2): 
39 MLW 179: 66 MLJ 498 : 57 Mad 635: 148 Ind Cas 
79. 

-O. 39, R. 1 — An applicant for interim injunc¬ 
tion for postponement of sale cannot be put on 
terms by making the grant of the injunction con¬ 
ditional on furnishing security on principles ana¬ 
logous to O. 21, R. 29, Civil P. C. which has no 
application to the granting of an injunction to 
which the applicant is entitled, independent of the 
considerations in O. 21, R. 29. AIR (Vol 20) 1933 
Nag 153: 146 Ind Cas 727. 

-O. 39, R. 1 — Stranger to suit. 

An injunction under O. 39, R. 1, cannot be grant¬ 
ed against a person who is not a party to the suit, 
and Rule 2 applies to defendants only. AIR (Vol 
13) 1926 Lah 284 : 96 Ind Cas 540 : 27 PLR 11. 

—O. 39, R. 1 —» Ultimate refusal in suit. 

There is nothing in law or principle which justi¬ 
fies the refusal of a temporary injunction on the 
sole ground that the relief prayed for in the suit 
may be eventually refused. AIR (Vol 12) 1925 Lah 
628: 89 Ind Cas 678 (DB). 

-O. 39, R. 1 — A Court cannot grant a tempo¬ 
rary injunction in a suit which has been dismissed 
for default but for the restoration of which an ap¬ 
plication is pending. AIR (Vol 11) 1924 Oudh 345 : 
77 Ind Cas 238 : 25 Cr LJ 350. 

-O. 39, R. 1 — It is a general principle restrict¬ 
ing the grant of temporary injunctions that equal¬ 
ly efficacious relief should not be obtainable by 
any other usual remedy. AIR (Vol 8) 1921 Nag 90: 
4 NLJ 207 (DB). 

-O. 39, R. 1 — Strangers to suit — Injunction — 

Person not party to suit — Property not in dispute 
— Effect. 


1—2. Applicability and scope 182 

An order for an injunction can be issued only 
under the conditions specified in O. 39, R. 1 and 
when the conditions do not exist the injunction has 
no legal force. An injunction issued against a per¬ 
son who is not a party or respecting property which 
is not the subject-matter of the case, is illegal. AIR 
(Vol 6) 1919 Lah 144: 46 PLR 1919: 51 Ind Cas 108. 

—O. 39, R. 1 — Strangers to suit — Injunction 
against person not a party. 

A Court has no jurisdiction under O. 39, R. 1, to 
issue an injunction upon a person who is not a 
party before it. AIR (Vol 5) 1918 Pat 214: 3 PLJ 
456: (1918) Pat HCC 302 : 5 PLW 250 : 46 Ind Cas 
224 (DB). 

- O. 39, Rr. 1 and 2 — Principles — Interlocutory 

application for mandatory injunction — Procedure. 

Upon grounds of general expediency, the proper 
course when applications for mandatory injunc¬ 
tions are made would be to expedite the proceedings 
rather than to grant an injunction and if the mat¬ 
ter is really urgent, something like the procedure 
in England might be adopted by treating the order 
on the interlocutory application as a decree in the 
suit. AIR (Vol 1) 1914 Bom 42: 16 Bom LR 288: 
38 Bom 381: 24 Ind Cas 625 (DB). 

-O. 39, Rr. 1, 2 (Ss. 492, 493, 622 old Code) — In¬ 
junction — Trespass to property —* Defendant in 
possession and plaintiff out of possession — Juris¬ 
diction — Revision. 

Section 493, C. P. C., has no application when 
the defendant is in possession and the plaintiff out 
of possession, and a Court will be acting without 
jurisdiction if it grants an injunction in favour of 
plaintiff out of possession of the property in dis¬ 
pute. Section 492, C. P. C., has no application when 
the case is not such a one as is described in the 
section, viz., waste, removal, etc., (1907) 18 MLJ 302 
(304): 4 MLT 91. 

2A. Arbitration. 

-O. 39, R. 1 — Arbitration proceedings under 

Bombay Co-operative Societies Act. 

Where the plaintiff in a suit has, apart from the 
suit, a remedy against and a right to challenge any 
award which may be made in arbitration proceed¬ 
ings, the Court should withhold assistance at an 
interlocutory stage from the plaintiff who is seek¬ 
ing to obtain a temporary injunction to restrain the 
arbitration proceedings. And where the plaintiff 
will have no opportunity of attacking any award 
that may be made (as in the case of an award under 
the Bom. Co-operative Societies Act) in a Court of 
Law, because the award will never come before a 
Court of Law except in execution proceedings, the 
plaintiff may be granted the temporary injunction 
as the law generally is that an executing Court will 
not question the validity of an award or of a decree 
which it is asked to execute. AIR (Vol 31) 1944 
Sind 107: ILR (1943) Kar 504: 212 Ind Cas 545 (DB). 
— — O. 39, R. 1 — Balance of convenience. 

In dealing with an interlocutory application for 
injunction restraining a party to refer to arbitra¬ 
tion, Court must be governed by consideration as 
to the comparative mischief or inconvenience to 
the parties which may arise from granting or with¬ 
holding the injunction and the burden lies upon the 
plaintiffs as the persons applying for the injunction, 
of showing that their inconvenience exceeds that* 
of the defendants. AIR (Vol 8) 1921 Sind 114: 70 
Ind Cas 864: 15 SLR 5. 

-O. 39, R. 1 — Arbitration proceedings — Injunc¬ 
tion. 

It is a matter of procedure and not of substance 
that the party complaining of the invalidity of an 
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award would have to apply to the Court to have the 
document taken off the file. It is in the discretion 
of the High Court to grant or refuse an injunction 
restraining a reference to the tribunal of arbitra¬ 
tion in respect of a commercial contract. An inter¬ 
locutory injunction should not be granted upon no¬ 
vel considerations interfering with arbitrators. AIR 
(Vol 7) 1920 Cal 906: 31 Cal LJ 167: 24 CWN 612: 
55 Ind Cas 778 (PB). 

-O. 39, Rr. 1 and 2 — Arbitration proceedings — 

Temporary injunction — Principles governing — 
Injunction —- Restraining arbitration. 

A temporary injunction should not be granted 
unless the applicant satisfied the Court that its in¬ 
terference is necessary to protect him from irre¬ 
parable or at least serious injury before the legal 
right can be established at the trial. If there is 
any other remedy open to the applicant by which 
he can protect himself from the consequences of 
the injury apprehended, a temporary injunction will 
not be granted. If a party to contract alleges a 
breach and refers the matter to arbitration and the 
ether party brings a suit for a declaration that 
he is not liable upon contract, then if the existence 
of the contract itself is denied, no temporary in¬ 
junction should be granted restraining the arbitra¬ 
tion poceedings but if the contract is impeached on 
grounds of equity such as fraud or misrepresenta¬ 
tion, a temporary injunction should ordinarily be 
granted. AIR (Vol 7) 1920 Lah 97: 2 UPLR (L) 30* 
54 Ind Cas 546. 

3. Discretion of Court. 

“—O. 39, R. 1 — Relief is discretionary — Plain¬ 
tiff admitting breach on his part — Injunction res¬ 
training defendant from enforcing contract if 
should be granted. 

The relief by way of injunction is always dis¬ 
cretionary and the Court will be slow to grant such 
a relief to a party who admits that he has com¬ 
mitted a breach of the contract and at the same 
time wants to prevent the opposite party from en¬ 
forcing his rights under the contract, particularly 
so when the parties have stipulated that in the 
event of an improper irregular or unnecessary ex¬ 
ercise of the power of sale under the contract 
(mortgage), the remedy of the aggrieved party was 
to be only in damages. AIR (Vol 29) 1942 Eom 46: 

43 Bom LR 890: ILR (1942) Bom 83: 198 Ind Cas 
€46. 

-O. 39, R. 1 — Defendant assuring that he would 

take no action to the prejudice of plaintiff — In¬ 
junction — Discretion. 

The granting of an injunction is a discretionary 
matter and the Court would be loath to consider 
that circumstances could make it desirable to 
grant one in a case where the defendant has given 
an assurance that he would refrain from any ac¬ 
tion to the prejudice of the defendant. AIR'(Vol 
28) 1941 Rang 49: 1941 Rang LR 101: 193 Ind Cas 
1 14 (DB). 

’ 39, R. 1 — Applicability — Stay of elocu¬ 

tion — Property alleged to be judgment-debtor's 
sought to be sold — Injunction for stay, at in¬ 
stance of person filing suit after dismissal of claim 
— Inherent powers — Discretion — Inference by 
High Court, propriety of. 

Provisions of O. 39, R. 1. Civil P. C. cannot be 
applied to a case where the decree-holder has a 
good decree against his judgment-debtor which he 
is executing against that judgment-debtor in a 
proper proceeding and somebody institutes a suit, 
alter being defeated in his claim case, that the 
property is his and not that of ilie judgment- 
debtor and then asks for a temporary injunction 
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on the ground that his property is being ‘‘wrong¬ 
fully” sold in execution of a decree. 

The Court will invoke its inherent powers to stay 
the execution of the decree if the circumstances 
are so coercive that the balance of convenience Is 
in favour of such person or that a stay is necessary 
to prevent an abuse of the process of the Court. 

The High Court will not interfere in the exer¬ 
cise of a discretion by a Court in a matter under 
O. 39, R. 1, so long as the discretion is exercised 
judicially. But when the Judge has not exercised 
his discretion rightly it will interfere. AIR (Vol 
25) 1938 Pat 228 : 19 PLT 256 : 16 Pat 738 : 4 BR 
617 : 175 Ind Cas 629 (DB). 

-O. 39, R. 1 — In every case the grant of an in¬ 
junction is a matter of discretion to be decided in 
accordance with equity and good conscience. AIR 
(Vol 24) 1937 Lah 186 : 39 PLR 317: 172 Ind Cas 
553 (DB). 

-O. 39, R. 1 — Temporary injunction — Discre¬ 
tion exercised by lower Court — Interference by 
Appellate Court. 

The Appellate Court should be very reluctant in 
interfering in the exercise of its discretion by the 
lower Court in granting a temporary injunction. 
AIR (Vol 23) 1936 Pesh 11 : 160 Ind Cas 539. 

-O. 39, R. 1 — Orders passed under O. 39, R. 1, 

are discretionary and an Appellate Court ought not 
to interfere with the exercise of Judge’s discretion 
unless satisfied that the Judge acted on wrong prin¬ 
ciples. AIR (Vol 21) 1934 Cal 694 : 38 CWN 771 : 
61 Cal 814 : 155 Ind Cas 354(2). 

4. Duty of Court. 

-O. 39, R. 1 — Scope of inquiry — What the 

Court has to consider. 

The powers of the Court in a proceeding under 
O. 39, R. 1, C. P. Code, are limited. When the 
point raised in such an application is one that 
will properly form an issue for decision in the 
trial of the suit, the Court is not concerned to 
decide what is the correct answer to be given to 
the question in the hearing of the suit, but merely 
whether there is a fair point for trial. AIR (Vol 
37) 1950 Pat 36:>: 31 PLT 93 iDlb. 

-O. 39, R. 1 — Applicability — Relief of per¬ 
manent injunction not asked for in suit — Tem¬ 
porary injunction — If may be granted. 

If A obtains a decree against B and attaches 
certain property, and C claims that the property 
is his, and A without raising any objection in 
execution straightway files a suit for a decla¬ 
ration and dees not seek the consequential relief 
of injunction the plaintiff cannot be afforded tem¬ 
porarily a relief which he does not trouble to 
seek permanently. For this purpose it does not 
matter whether the stay provisions of O. 41, R. 5, 
C. P. Code, or the remedy afforded by the provi¬ 
sions for temporary injunction in O. 39, R. 1. C. P. 
Code, are attracted or not because one of the 
underlying principles on which Courts should act 
in either case is the same; and that applies as 
well to the inherent powers under S. 151, C. P. 
Code. It is fundamental in all these cases that 
the Court should not step in temporarily except 
to prevent a party from being permanently de¬ 
prived of a relief which he seeks in the suit. AIR 
(Vol 36) 1946 Nag 423 : ILR (1946) Nag 9C8 : 1947 
NLJ 43 : 224 Ind Cas 562. 

-O. 39. R. 1 — Injunction — Mandatory inter¬ 
locutory injunction — Delay — Infructuous In¬ 
junction. 

An interlocutory mandatory injunction is an 
exceptional remedy and it is essential for aggrieved 
party to come to Court as early as possible. 

Court will not grant an infructuous injunction. 
AIR (Vol 32) 1945 Cal 44: ILR (1944) 1 Cal 181. 
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-—o. 39, R. 1 — Suit for declaration and appli¬ 
cation for injunction tfor stay of execution —■ 
Duty of Court. 

Where a suit is filed for declaration tljat a de¬ 
cree is not executable and that the Plaintiff had 
paid part of the decretal amount and, in the al¬ 
ternative, for damages and the plaintiff applies 
also for an ad interim injunction for stay of exe¬ 
cution proceedings, the Court should determine 
that preliminary issue before assuming that it has 
got jurisdiction, for if the suit proceeds as a suit 
for damages only, the execution must also proceed 
as an independent matter. AIR (Vol 23) 1936 
Pesh 184 : 165 Ind Cas 112. 


-O. 39, R. 1 — Decree for sale — Injunction by 

another Court restraining confirmation of sale. 

Where A obtained a decree against B for sale 
and C instituted a suit in another Court implead¬ 
ing A as a party claiming title to the property 
and obtained an injunction directing the Court 
which had passed the decree against B to the 
effect that the sale should not be confirmed: 

Held, that the latter Court was bound to give 
effect to the injunction and had no jurisdiction to 
disregard it. AIR (Vol 19) 1932 Lah 515 : 33 PLR 
667 : 139 Ind Cas 342. 

-O. 39, R. 1 — In the matter of an interlocutory 

order where a breach of right of plaintiff is 
threatened, the proper course for a Court is to 
maintain the status quo until the disposal of the 
suit. AIR (Vol 13) 1926 Mad 166 : 22 MLW 837 : 
91 Ind Cas 651. 

-O. 39, R. 1 — Interim mandatory injunction — 

Exceptional cases. 

A Court has the power to grant an interim man¬ 
datory injunction, but the power is to be used only 
in very exceptional circumstances, and each case 
is to be considered on its own merits for this pur¬ 
pose. AIR (Vol 13) 1926 Sind 201 : 94 Ind Cas 
840. 


5. Disobedience. 

-O. 39, Rr. 1 and 2(3) — Injunction issued un¬ 
der R. 1 disobeyed — R. 2(3) applies — S. 36 or 
O. 21, R. 32 has no application. 

Order 39, Rr. 1 and 2 must be read together. 
Hence R. 2(3) applies to disobedience generally 
if an injunction is granted by the Court. The 
words “in case of disobedience” of that clause are 
wide enough to cover breaches of injunctions is¬ 
sued under O. 39, R. 1. Neither S. 36 nor O. 21 
R. 32 applies. AIR (Vol 33) 1946 Pat 47 : 24 Pat 
606 : 227 Ind Cas 619 (DB). 

-O. 39, R. 1 — Disobedience of injunction issued 

under O. 39, R. 1 is punishable under O. 21, R. 32 
read with Ss. 36 and 58. 

Disobedience of an injunction issued under O. 39, 
R. 1 is not punishable under O. 39, R. 2(3), but can 
be dealt with under- O. 21, R. 32 read with Ss. 36 
and 58, Civil P. C. There is nothing in O. 21, R. 32 
read with S. 58, Civil P. C., which would Prevent 
the Court from passing a conditional order of de¬ 
tention. AIR (Vol 32) 1945 Nag 134 : 1945 NLJ 
150 : ILR (1945) Nag 336 (DB). 


had been passed. AIR (Vol 32) 1945 Nag 134: 1945 
NLJ 150: ILR (1945) Nag 336 (DB). 

-O. 39, Rr. 1, 2(3) — Proceedings to enforce in¬ 
junction, whether proceedings for contempt. 

It is doubtless convenient to speak of the pro¬ 
ceedings to enforce the injunction as proceedings 
for contempt, but the terminology is not strictly 
accurate. There is doubtless an element of punish¬ 
ment in the mwisions foi the enforcement of an 
injmiction, but the main object surely is to see 
that the order of the Court is carried into effect. 
AIR (Vol 28) 1941 All 140 (141) : (1941) ALJ 46 
: 1941 OWN (CC) 48 : 1941 AWR (HC) 51 : ILR 
(1941) All 295 : 194 Ind Cas 166 (DB). 

-O. 39, R. 1 — Temporary injunction under and 

stay of execution — Distinction — Sale in contra¬ 
vention of injunction, whether nullity. 

A temporary injunction under the provisions of 
R. 1, O. 39 is not a stay order issued by a Court 
competent to stay execution proceedings under any 
provision of the Code authorising such an order. 
Such an order can be passed, for example, by the 
'executing Court (O. 21, Rr. 29 and 83) or by an 
Appellate Court (O. 40, R. 5), or perhaps by a 
High Court in exercise of its inherent powers. The 
effect of non-compliance with an injunction issued 
under O. 39 is to make the offender liable to the 
punishment prescribed in sub-r. (.3) of R. 2 of that 
Order and that is the only effect and there is no 
statutory authority for the proposition that a com¬ 
pleted sale in contravention of an injunction un¬ 
der O. 39, R. 1, is a nullity. A temporary injunc¬ 
tion under O. 39, is not a mandatory direction to 
a Court, as is a stay order of the kind Provided 
for by the Procedure Code, but is an order directed 
against a particular person which can be issued 
only in the circumstances described in R. 1. AIR 
(Vol 25) 1938 Lah 220 : 40 PLR 518 : 179 Ind Cas 
123. 

- O. 39, R. 1; O. 38, R. 5 — Application for at¬ 
tachment before judgment — Dismissal of. on un¬ 
dertaking by defendant'— Effect of — Order, if 
amounts to injunction — Breach of undertaking 
— Power of Court. 

When a Court accepts an undertaking given by 
a party, its order amounts, in substance, to an in¬ 
junction restraining him from acting in breach 
thereof. 

Where in attachment before judgment proceed¬ 
ings, the Court dismisses the plaintiff’s petition on 
accepting an undertaking given by the defendant 
not to do a certain act (e.g., not to draw a cheque 
amount pending further orders of the Court), the 
order accepting the undertaking amounts, in sub¬ 
stance, to an injunction restraining him from act¬ 
ing- on breach of it and it does not come with 
any grace from the mouth of a person who has 
given such an undertaking to say that because the 
Court was good enough to accept that under¬ 
taking and did not pass an order of its own, he 
is not in the position of a person bound by an 
order of the Court. The Court has power to deal 
with such breach. AIR (Vol 23) 1936 Mad 651 : 
(1936) MWN 519 : 44 MLW 714 : 165 Ind Cas 747. 


-O. 39, R. 1 — Effect of disobedience — Notice 

of injunction to agent is notice to firm. 

A case was throughout conducted by S as an 
agent of the firm of which P was a partner. The 
power-of-attorney was also signed by P. The agent 
S was present on the date of which the Court is¬ 
sued an injunction restraining the firm from alie¬ 
nating certain property. The property was alie¬ 
nated and P contended that the firm had no 
knowledge of the restraint order passed by the 
Court: 

Held, that the notice to the agent S was suffi¬ 
cient for the firm to know that restraint order 


-O. 39, Rr. 1, 2; O. 21, R. 32 — Decree for in¬ 
junction — Mode of execution — Judgment-debtor 
by his own act making it impossible to obey decree 
— Compensation. 

Order 21, R. 32, Civil P. C., specifically provides 
for the execution of a decree for injunction. It 
is wrong to sav that the only remedy of the decree- 
holder is to bring a separate suit for damages. 

Where the injunction is for the doing of an act, 
and the judgment-debtor has failed to do the act, 
the attachment can continue for three months and 
if in the meantime, the judgment-debtor carries 
out the directions contained in the decree and in 
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that way obeys the decree, his property cannot be 
sold. But where the injunction is for restraining 
him from doing an act and the judgment-debtor 
has already done the act m disobedience of the 
injunction he has made it impossible for himself 
to obey the decree. Although the property cannot 
be sold until three months have expired after the 
attachment, yet after the expiry of this period it 
will be impossible for the judgment-debtor to show 
that he has obeyed the decree inasmuch as he has 
really irrevocably disobeyed it. Where the judg¬ 
ment-debtor has, by his own act, made it impossible 
for himself to obey the decree, he cannot escape 
from the liability to pay compensation which will 
be enforced after the attachment has subsisted for 
three months. If, however, it be impossible to 
award the decree-holder any compensation, then 
the only remedy which must be adopted would be 
to detain him in civil prison. AIR (Vol 22) 1935 
All 480 : 57 All 858 : (1935) ALJ 416 : 1935 AWR 
(HC) 406 : 154 Ind Cas 744. 

- O. 39, Rr. l t 2; O. 21, R. 32 — Injunction 

against all defendants jointly — Death of one of 
them — Reduction of compensation — Legality of. 

Where the injunction was against all the defen¬ 
dants jointly and they were all jointly and several¬ 
ly responsible for its disobedience as well as for 
the profit which they had made out of the plain¬ 
tiffs' lands by holding a fair on such lands, the 
mere fact that one of them was dead will not 
justify a reduction of che amount which the plain¬ 
tiffs are entitled to get. AIR (Vol 22) 1935 All 480 : 
(1935) ALJ 416 : 1935 AWR (HC) <06 : 57 All 
858 : 154 Ind Cas 744 (DB). 

-O. 39, R. 1(2) (Cal.) — Detention in civil prison 

— Duration of. 

Under sub-r. (2), O. 39, R. 1, the detention in 
the civil prison must be lor a term not exceeding 
six months but may extend to that term unless in 
the meantime the Court directs his release. AIR 
(Vol 21) 1934 Cal 818 : 38 CWN 793 : 59 CLJ 463 : 

61 Cal 971 : 153 Ind Cas 126 (2) (DBi. 

-O. 39, R. 1 — R. 2(3) — Provisions of R. 2(3), 

O. 39 were intended to be applied to breach of in¬ 
junction under R. 1 also but as Cl. (3) is included 
under R. 2, it would follow that the provisions of 
that clause will not apply to R. 1. It is suggested 
that the clause may be split into separate rules. 
AIR (Vol 17) 1930 All 387. 

-O. 39, R. 1 — The existence of a temporary in¬ 
junction does not render void an alienation made 
in contravention of the injunction. AIR (Vol :7) 
1930 All 387. 

-O. 39, R. 1 — Injunction against alienation — 

Bona fide purchaser without notice not affected. 

A temporary injunction restraining alienation of 
a house pending decision ol a suit lor recovery of 
money does not render a sale as void as against 
a bona fide purchaser for valuable consideration 
without notice of any fraud or collusion on the 
part of the vendor even though it might have been 
made in defiance of the restraining order. A firm 
brought a suit for recovery of money against 
another firm, K F, through K and his son F and 
an ad interim injunction was issued against the 
defendants but the order was served on K alone 
restraining them from transferring the property 
pending decision of the suit. The suit was settled 
by compromise. But in the meantime F had trans¬ 
ferred the property by mortgage with possession 
to D. The decree-holder proceeded to attach the 
house. The lower Court dismissed objections by 
D, holding the mortgage to be void under S. 64. 

Held, that the order was erroneous both as a 
statement of fact and law. The injunction had 
been served on K and not on F who actually effect¬ 
ed the mortgage which being in favour of bona 


fide mortgagee for consideration, was not void. 
AIR (Vol 17) 1930 Lah 858. 

-O. 39 R. 1 — Sale held in execution of a decree 

in spite V)f an injunction is not void merely on 
that ground. AIR (Vol 16) 1929 Oudh 235 : 6 OWN 
226 : 4 Luck 635 : 117 Ind Cas 471 (DB). 

- O. 39, R. 1 — It is clear law that an alienation 

effected in violation of a prohibitory order is not 
void though the person who alienates it may be 
liable for action in contempt of Court or damages. 
AIR (Vol 15) 1928 Lah 639 : 108 Ind Cas 395. 

-O. 39, R. 1 — An injunction is binding on the 

party to whom it is issued from the time it is 
communicated for there can be no contempt un¬ 
less the party concerned knows what he is re¬ 
quired to do or to abstain from doing and a Court 
cannot punish a man from doing what he did not 
know he was forbidden to do. AIR (Vol 13) 1926 
All 457 : 24 ALJ 519 : 96 Ind Cas 137 (DB). 

-O. 39, R. 1 — Bona fide purchaser without 

notice is protected. 

Order for an injunction differs from an order 
attaching the property. Where property has been 
attached by order of the Court, any transfer of 
the property in face of such an attachment is void 
if the attachment has been made by ‘’actual sei¬ 
zure or by written order duly intimated or made 
known.” But a temporary injunction has no such 
effect. Bona fide purchasers of property, under 
temporary injunction restraining aliena-tion, for 
valuable consideration without notice of any fraud 
or collusion on the part of the vendor are protected. 
AIR (Vol 12) 1925 Lah 644 : 6 Lah 380 : 90 Ind 
Cas 937 (DB). 

- O. 39, R. 1 — Effect — Injunction — Aliena¬ 
tion pending — If void. 

An alienation pending a temporary injunction 
is not void. AIR (Vol 1) 1914 Lah 356 : 253 PLR 
1914 : 145 PWR 1914 : 25 Ind Cas 180 (DB). 

-O. 39, R. 1 — Mandatory — Refusal of interim 

injunction — Building — Completion — Damages. 

Where the defendant, after notice of a suit for 
injunction to restrain him from erecting a build¬ 
ing, pushes on with his work and completes, the 
Court should grant a mandatory injunction if the 
plaintiff proves his right and makes out a case 
for such injunction. But if the Court thinks that 
a mandatoiy injunction is not called for, it may 
give the plaintiff damages under the general 
prayer "for such other relief, as the Court thinks 
fit”, because the suit when filed rightly prayed 
solely for injunction, as the building'had not then 
been completed and the relief of damages had to 
be given by reason of subsequent events. (1901) 3 
Bom LR 542 (544) : 26 Bom 136 (DB). 

6. Duration. 

-O. 39, R. 1 — Injunction under — Security 

bond given in pursuance of order of trial Court 
— Whether becomes ineffectual as soon as case Is 
disposed of — Surety’s liability — Extent of. 

An injunction issued under O. 39, R. 1, subsists 
only until the disposal of the suit or until further 
orders. Hence it cannot be said that a security 
bond, which is furnished merely with the object 
of vacating an order of injunction which docs not 
itself subsist beyond the disposal of the suit, would 
survive the injunction itself and be resuscitated as 
scon as the decree is made. 

Consequently, a security bond given in pursuance 
of an order of the trial 'Court under O. 39, R. 1, 
Civil P. C. becomes ineffectual as soon as the case 
is disposed of by it and does not enure to the bene¬ 
fit of the decree-holder so as to ennbl ? him to enforce 
the decree of the Appellate Court against the 
surety. AIR (Vol 22) 1935 Lah 718 : 37 PLR 489 : 
156 Ind Cas 912 (DB). 
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-O. 39, R. 1 — Injunction pendente liJte ends 

with suit. 

An injunction granted pendente lite until the 
disposal of the suit or further orders will end in 
any case on the disposal of the suit or any earlier 
date on which further orders may be passed. The 
words “until further orders” do not extend its 
duration beyond the date of decree. AIR (Vol 17) 
1930 All 387. 

-O. 39, R. 1 — Injunction pendente lite ends 

with suit. 

An injunction granted pendente lite until the 
disposal of the suit or further orders will end in 
any case on the disposal of the suit or on any 
earlier date on which further orders may be pass¬ 
ed, the reference to further orders not applying to 
anything after the disposal. AIR (Vol 11) 1924 Mad 
178 : 1923 MWN 670 : 19 MLW 613 : 76 Ind Cas 
126 (DB). 

-O. 39, R. 1 — A temporary injunction was ask¬ 
ed for in a declaratory suit but the application 
was refused. An appeal was preferred and the 
appellate Court granted a temporary injunction 
“pending the final decision of the suit”. 

Held, per Piggott, J. (Walsh, J., doubting) the 
temporary injunction came to an end with the 
passing of a decree by the trial Court in the de¬ 
claratory suit. AIR (Vol 8) 1921 All 99 : 19 ALJ 
174 : 43 All 383 : 61 Ind Cas 417 (DB). 

-O. 39, Rr. 1 and 2 — Suit for injunction — In¬ 
terlocutory injunction — When is dissolved. 

An interlocutory injunction in a suit for per¬ 
petual injunction is dissolved ipso facto by a* 
decree granting a perpetual injunction. AIR (Vol 
2) 1915 Cal 713 : 42 Cal 550 : 18 CWN 1189 : 21 
CLJ 68 : 26 Ind Cas 296 (DB). 

-O. 39, R. 1 — When granting relief ceases to be 

appropriate — Expiry of period of agreement — 
Practice. 

When injunction is asked for in virtue of the 
terms of an agreement, the relief ceases to be ap¬ 
propriate if the period of the agreement expires 
before decree. (1905) 29 Bom 107 : 7 Bom LR 107 
(112) (DB). 

-O. 39, Rr. 1, 2 (Ss. 492, 493 old Code) — Tem¬ 
porary injunction — Suit between rival lessees. 

In a suit between rival lessees of a village, each 
of whom impeached the validity of the other’s 
leases no temporary’injunction should be issued 
restraining the defendant lessee from receiving the 
rents of or interfering with the management of 
the village in dispute. The proper remedy, if at 
all, is the appointment of a receiver. Where a 
temporary injunction is granted Pending the de¬ 
termination of a suit, it is usual to put the appli¬ 
cant under terms to abide by such order as the 
Court shall think fit to make by way of damages 
resulting from the passing of such order. (1904) 
1 ALJ 527 (528) (DB). 

•-O. 39, R. 1 — Temporary injunction pending 

suit — Dismissal of suit — Discharge of temporary 
injunction. 

Where a temporary injunction is granted Pend¬ 
ing a suit, and the suit is dismissed, the discharge 
of the temporary injunction follows as a matter 
of course. (1901) 28 C 597 (607). 

7. Execution proceedings. 

See also N. 7A. 

--O. 39, R. 1 — Injunction restraining execution 

of decree for possession in suit under R. 103 of 
O. 21, C. P. Code. 

It cannot be said that in no case an injunction 
could be issued restraining execution of the de¬ 
cree in a case arising out of a suit under O. 21, 
R. 103, C. P. Code. Where the balance of conve¬ 
nience would be not to disturb the status quo of par¬ 


ties pending another suit in respect of the same 
property an injunction could be granted on terms 
as to deposit of rent, etc. AIR (Vol 37) 1950 Aj¬ 
mer 14. 

-O. 39, R. 1 — No injunction can be issued ag¬ 
ainst Court. 

No injunction can be issued against a Court for- 
staying confirmation of sale. It is difficult to see 
how injunction can be granted to restrain a judicial 
officer from doing that which a statute mandato¬ 
ry directs him to do. AIR (Vol 33) 1946 Nag 
428. 

-Order 39, R. 1 — Suit for injunction restrain¬ 
ing the mortgagee from exercising the powers of 
sale — The mortgagor must file a suit for re¬ 
demption and offer to pay the mortgage debt 
after the due date has expired if he wants to file 
a suit for injunction. AIR (Vol 29) 1942 Bom 46: 
43 Bom LR 890: ILR (1942) Bom 83: 198 Ind Cas 
646. 

-O. 39, R. 1 — Temporary injunction declined 

by Judge — His successor, if can go behind or¬ 
der and subsequently grant it. 

Where a Judge has declined to grant a tem¬ 
porary injunction, his successor can go behind 
that order when new circumstances have subse¬ 
quently arisen and make another order when the 
exigencies of the case require. AIR (Vol 27) 1940 
39: 41 PLR 823; 387 Ind Cas 304. 

O. 39, R. 1 — Proceedings for grant of letters 
of administration — Application for injunction re¬ 
straining certain persons from paying money be¬ 
longing to estate lying with them, to certain per¬ 
sons — If falls under O. 39, R. 1. 

It is clear from the provisions of O. 39, R. 1, 
Civil P. C. that before an application for injunc¬ 
tion can be granted under that rule, the appli¬ 
cant must show that the property with respect 
to which an injunction is prayed for, is property 
in dispute in a suit. In a proceeding for the 
grant of letters of administration it cannot be 
said that there is any property in dispute. No 
question regarding title to property can be deci¬ 
ded in an application for probate or letters of 
administration. An application made in such 
pioceedings for an injunction restraining certain 
persons from withdrawing certain sums alleged 
to appertain to the estate of the deceased and 
restraining various authorities with whom these 
sums are lying, from paying them out, until the 
disposal of the application for letters of admi¬ 
nistration, cannot be brought within the scope 
of O. 39, R. 1. AIR (Vol 26) 1939 Cal 642: 187 
Ind Cas 886. 

-O. 39, R. 1 — Decree-holder in execution sell¬ 
ing property and taking possession — Applica¬ 
tion in same Court for injunction, if maintainable. 

It is impossible to contend that the person who 
has got a decree and is entitled to execute it, can 
be said to be wrongfully selling in execution be¬ 
cause some other person has brought an action 
through which he hopes to succeed in getting- 
possession of the property which is being sold. 
Moreover, in India an injunction, when issued, is 
issued against an individual prosecuting his case 
in a Court. There is no method in India by which 
an injunction could be directed to a Court in con¬ 
tradistinction to the persons or parties prosecuting 
their litigation in that Court. Where, therefore, 
a decree-holder in execution has sold property 
and taken delivery of possession, an application 
to the same Court in which the execution is be¬ 
ing taken out for injunction restraining the de¬ 
cree holder from taking possession, is not main- 
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tainable. AIR (Vol 25) 1938 Pat 606: 5 BR 197: 
179 Ind Cas 112. 

-O. 39, R. 1, (as amended by Rangoon High 

Court) — Effect of amendment — Suit under O. 
21, R. 63, or appeal therefrom — Temporary in¬ 
junction to prevent sale of property under attach¬ 
ment in execution case which led to suit — Ap¬ 
plication, if can be granted under S. 151, Civil P. 

Cm 

The result of the amendment of O. 39, R. 1, 
Civil P. C. by Rangoon High Court prima facie 
is that the Court in which a suit under O. 21, R. 
63, is pending, or the Court in which an appeal 
from such a suit is pending, does not enjoy the 
power of granting a temporary injunction to pre¬ 
vent the sale of the property under attachment 
in the execution case which led to the suit and 
'then to the appeal. The claimant in a proceed¬ 
ing under O. 21, R. 58, who files a suit under O. 
21, R. 63, is not the judgment-debtor against 
whom execution is taken; and by sale of the pro¬ 
perty attached in the execution case, his right, 
title and interest in the property cannot be im¬ 
paired for it is only the right, title and interest of 
the judgment-debtor which is conveyed to the 
purchaser at the sale. If his suit or his appeal 
succeeds, then the interests which are declared 
in his favour are to be deemed not to have been 
disposed of by the sale. There is obviously no 
good ground for thinking that a sale made in 
the execution case during the pendency of a s&n 
under 0.21, R. 63. or an appeal from such a suit 
will be injurious to the right, title and interest 
if any, of the claimant in the property sold. An 
application for stay not only of the sale but also 
of other steps taken or in contemplation tn aid 
of execution does not fall within anv definite 
provision either in the body or in the rules of the 
Civil P. C. and cannot, therefore, be granted; 

Held, that such an application was not such as 
was necessary for the ends of justice or to pre¬ 
vent abuse of the process of the Court and could 
not, therefore, be granted even under S. 151 
Civil P. C. AIR (Vol 25) 1938 Rang 21: 174 Ind 
Cas 503 <DB). 

-O. 39, R. 1 — Injunction. 

An order of injunction for stay cannot be issued 
by one Court to another which is not subordinate 
to it. AIR (Vol 23) 1336 Pesh 184: 165 Ind Cas 
112 . 

-O. 39, R. 1 — Stay of suit — Balance of con¬ 
venience. 

Suit by A against B for declaration of title — 
Suit dismissed — Appeal by A — During pend¬ 
ency of appeal suit by B for possession. Held.' that 
B’s suit should be stayed pending the appeal and 
that the Court should grant an injunction. AIR 
(Vol 18) 1931 Lah 65 (2): 31 PLR 550 (1): 129 Ind 
Cas 889. 

-O. 39. R. 1 — Execution proceedings and sale 

— Delivery of possession. 

Where an objector’s declaratory suit under O. 21, 
R. 63 has been dismissed and the house property 
sold in execution of the decree since the sale cannot 
be held as complete un*il possession has been deli¬ 
vered,. on appeal by objector against the dismissal, 
an injunction can be issued under O. 39. R. 1, pre¬ 
venting the delivery of possession. AIR (Vol 17) 
1930 Lah 850. 

O. 39, R. l — Where there is a bona fide con¬ 
tention to be determined between the parties and 
balance of convenience is that the execution sale 
should be stayed, a temporary injunction to pre¬ 
vent the sale should be passed. AIR (Vol 17) 1930 
Lah 108 : 123 Ind Cas 527. 

-O. 39. R. 1 — One K obtained a money decree 
against M, the husband of G. In execution of the 
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decree a building was attached but G successfully t* 
objected to the attachment claiming the building 0 
as her property. K subsequently brought a suit ( 
for declaring that the property was attachable in * 
execution of his decree and succeeded. In appeal 3 
against this decision G applied for stay of execu- !'• 
tion. ■ • 

Held, that in view of amended O. 39, R. 1 (a) the ' A 
application should be rejected. AIR (Vol 16) 1929 , 

All 115 : 116 Ind Cas 794 : 1929 ALJ 214. I c 

-O. 39, R. 1 — Sale in favour of an auction-pur- 

chaser was confirmed, but a third person, S, sued t 
to establish his title to the property purchased and 
applied for injunction restraining the delivery of 1 1 
possession of the property to the purchaser. S was I i 
not already in possession of the property. I 

Held, that S is not, entitled to prevent auction- L 
purchaser from obtaining possession. AIR (Vol U 
16) 1929 Lah 161 : 112 Ind Cas 689. J 

-O. 39, R. 1 — A Court has an inherent power to f 

issue an injunction restraining a party from pro- r 

ceeding with the execution of the decree in another I 

suit as there is no difference between proceeding h 

with another suit or proceeding with the execution H 

of the decree in another suit. AIR (Vol 13) 1926 • 

Mad 1126 : 24 MLW 421 : 1926 MWN 708 : 97 Ind 
Cas 938. / 

-O. 39, R. 1 — Injunction restraining the execu¬ 
tion of a decree obtained by the defendant against 
the plaintiff cannot be granted under O. 39, Rr. 1 
and 2. AIR (Vol 13) 1926 Mad 258 : 23 MLW 85: 

1925 MWN 886 : 92 Ind Cas 615. 

-O. 39, R. 1 — Where a temporary injunction ia 

issued against a party restraining him from 
alienating certain property till the disposal of a 
certain suit, he doss not disobey the injunction if 
he mortgages the property, after decree is passed 
in the suit and while no proceedings in execution 
are pending. AIR (Vol 12) 1925 Lah 258 : 79 Ind 
Cas 444. 

-O. 39, R. 1 — Where a suit was instituted for 

setting aside a decree on the ground that it had 
been obtained against the plaintiff when he had 
been a minor, by means of fraud. 

Held, that a temporary injunction restraining 
the execution of the decree by the sale of the pro¬ 
perties of the judgment-debtor must not be grant¬ 
ed unless there was a reasonable prospect that the 
plaintiff would be able to prove the allegation that I 
he had been a minor AIR (Vol 12) 1925 Pat ' 
337 : 75 Ind Cas 381 : 5 PLT 121 ; 1 Pat LR 462. 

-O. 39. R. 1 — The plaintiffs, as owners of the 

property, filed a suit against the defendant claim-- 
ing that they were entitled to possession on the 
ground that the lease had expired and that the de¬ 
cree which the defendant had obtained against 
his sub-tenants for possession was not binding upon 
them and lor an injunction against the defendant 
not to take possession; and after the suit was filed 
asked for and were granted a temporary Injunction 
restraining the defendant from executing his decree 
against the sub-tenant. 

Held, the Court had no Jurisdiction to restrain 
the defendant from seeking to get the benefit of 
the decree ho had obtained and which had noth¬ 
ing whatever to do with the plaintiff’s claim. 
What the plaintiffs ought to have asked for was 
the appointment of a Receiver so that the Court 
might take charge of the property through its Re¬ 
ceiver pending the settlement of the dispute be¬ 
tween the plaintiffs and the defendant. AIR (Vol 
9) 1922 Bom 385 : 66 Ind Cas 768 : 24. Bom LR 378: 

46 Bom 939. 

-O. 39. R. 1 — Where plaintiffs brought a suit 

for setting aside two compromise decrees obtained 
against them during their minority, alleging that 
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; they were not properly represented, and an appli- 
\ cation was made for temporary injunction to re. 

• strain execution of decrees. 

Held, that the application cannot be granted. 

, AIR (Vol 9) 1922 Pat 34 : 69 Ind Cas 891 : 4 PLT 
. 10 : 1 Pat 356 (DB). 

-O. 39, R. 1 — Co-ordinate Courts cannot re¬ 
strain the action of each other. 

One subordinate Court has no right to restrain 
the action of another subordinate Court co-ordi¬ 
nate to itself by any order or rubkar and therefore 
where one subordinate Court appoints a Receiver 
in execution proceedings to take charge of certain 
properties another Court co-ordinate to the same 
cannot issue a rubkar for restraining the Receiver 
to take charge of the properties. AIR (Vol 8) 1921 
Pat 92 : 63 Ind Cas 465 : 2 PLT 716 ; 6 PLJ 268 
(DB). 

-O. 39, R. 1 — Execution sale — Injunction — 

Irregularity. 

• : A prohibitory order by way of injunction can be 

issued so long as the property in dispute is in 
clanger of being wrongfully sold in execution of a 
1 decree but once it is sold no such order can be pass¬ 
ed. The rule that a stay order issued by an Ap¬ 
pellate Court suspends the power and jurisdiction 
, of the executing Court to conduct further proceed- 
■ ings from the moment of the order of superior 
Court cannot be extended to the case of an injunc¬ 
tion passed under O. 39, R. 1, C. P. C. A sale held 
in ignorance of an order by way of an injunction 
staying the sale is an irregularity but the sale will 
not be set aside unless the judgment-debtor has 
- sustained substantial injury by reason of such ir- 
\ regularity. AIR (Vol 7) 1920 Nag 12 : 54 Ind Ca3 
j 928 (DB). 

' -— O. 39, Rr. 1 and 2 — Execution proceedings — 

Injunction. 

A plaintiff, who, after being defeated under O. 21, 
f R. 99, C. P. C. brings a suit under R. 103. of the 
: same’ order, is not entitled to get a temporary 

: injunction restraining the defendant from taking 
' possession of the property. AIR (Vol 1) 1914 Bom 
148 : 16 Bom LR 676 : 27 Ind Cas 56 (DB). 

’ -O. 39, R. 1 — Principles — Injunction — Es¬ 

sentials. 

’ In granting temporary injunction the Court 
should exercise wise discretion and see that the 
machinery of the Court is not abused for the 
fraudulent purposes. So where in a suit to set 
aside decree on the ground of fraud, the plaintiff 
applied for temporary injunction restraining the 
deft, from executing the decree, the Court should 
not grant temporary injunction on the sole ground 
of the injunction of the suit but should decide 
whether the suit is bona fide or not, especially 
when the deft, pleads that the suit is not bona fide. 
(1911) 9 Ind Cas 227 (Cal) (D3). 

-O. 39, R. 1 — Execution proceedings — Decree 

in Revenue Court. 

When a decree of the Revenue Court is trans¬ 
ferred to the Civil Court it should be treated as one 
Passed in a Civil Court and so a Court may grant a 
temporary injunction staying execution of such a 
decree. (1901) 9 CLJ 125 : 36 Cal 252 : 13 CWN 
791 : l ind Cas 933 (DB). 

7-A Interpretation. 

-O. 39, R. 1 — Interlocutory injunction — Essen¬ 
tials for grant of — Irreparable injury — Meaning 
of. 

The plaintiff, in order to obtain relief of tempo¬ 
rary injunction, must prove that the withholding of 
the injunction will cause him irreparable injury 
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before legal right claimed by him can be establish¬ 
ed. 

Irreparable injury' does not mean injury that is 
not physically capable of being remedied but it is 
such an injury which could not be adequately re¬ 
medied by damages. Inadequacy of remedy by da¬ 
mages means that the damages obtainab’e by law 
are not such compensation as will, in effect, though 
not in specie, place the parties in the position in 
which they formerly stood. AIR (Vol 33) 1946 Pat 
177: 24 Pat 656 (DB). 

-O. 39, R. 1 — Defendant can apply under O. 39, 

R. 1 (a). 

Tne words ‘by any party’ used in O. 39, R. 1 (a) 
include the plaintiff and hence an application 
under O. 39, R. 1 (a ) can be made on behalf of a 
defendant. AIR (Vol 26) 1939 Mad 495: 49 MLW 
441; (1939) 1 MLJ 519: (1939) MWN 402. 

-O. 39, Rr. 1, 2 (3) — R. 2(3), if governs R. 1 — 

Desirability of re-drafting R. 2, pointed out. 

Order 39, Rule 2 (3;, Civil P. C., governs both R. 1 
and the earlier part of R. 2. Consequently, the pe¬ 
nalty prescribed in O. S9, R, 2 (3) applies to coses of 
injunctions issued under O. 39. R. 1 also, although 
there is no specific provision in that rule to that 
effect. 

Desirability of redrafting Rule 2 perhaps by re- 
p’acing Rule 2 (3) by a new rule with such modifi¬ 
cations as may be required, pointed out. AIR (Vol 
23) 1936 Pat 23: 2 BR 187; 15 Pat 320- 17 PLT 61: 
160 Ind Cas 347 (DB). 

-O. 39, R. 1 — The words ‘in case of disobedience’ 

used in Cl. 3, R. 9 of O. 39 are wide enough to cover 
breaches of injunctions issued under O. 39. R. 1. 
AIR (Vol 22) 1935 Pat 274 : 16 PLT 309; 1 BR 476; 
155 Ind Cas 619. 

-O. 39, Rr. 1, 2, Ss. 94 (e), 151 — Suit for money 

— Plaintiff deliberately choosing Civil Court as fo¬ 
rum — Plaintiff receiving part of the money and 
attempting to recover the rest by summary proce¬ 
dure under District Local Boards Act — Injunction 
under inherent powers of Court. 

The plaintiffs de’iberately chose the Civil Court 
as the forum for the determination of their claim 
against the defendants. Having done so and hav¬ 
ing in the process of negotiations for settlement 
with defendants obtained from defendant No. 1 a 
sum of money, they gave the go-bye to the Civil 
Court and attempted to recover money alleged to 
be due to them out of the agreement which was the 
subject-matter of litigation by summary procedure 
under the District Local Boards Act. On the defen¬ 
dants’ application for interim injunction: 

Held, that a?though the application did not fall 
under O. 39. Rr. 1 and 2, equities were in favour of 
tdefendants and the Court had jurisdiction to 
make an order under S. 151, and issue injunction tc 
prevent abuse of the process of Court. AIR (Vol 21) 
1934 Sind 179: 153 Ind Cas 295. 

-O. 39, R 1 — Interpretation. 

The expression “property in dispute in a suit” in 
Rule 1 means the property which is the subject- 
matter of the suit. AIR (Vol 12 1925 Lah 628: 89 
Ind Cas 678 (DB). 

-O. 39, R. 1 — Order to prepare inventory. 

An order to defendant to prepare an inventory 
and to keep accounts is not an order under the in¬ 
herent powers conferred by S. 151 of the Code, but 
is an order under O. 39, R. 1. AIR (Vol 10) 1923 
Lah 48; 72 Ind Cas 569. 

-O. 39. R. 1 — The word “defendant” cannot be 

extended in meaning a.s equivalent to respondent. 
AIR (Vol 8) 1921 Nag 90:4 NLJ 207 (DB). 
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_O. 39, R. 1 — Security and accounts — Order 

directing furnishing of accounts. 

An order directing the furnishing of security and 
submission of accounts passed on an application for 
the issue of interim injunction is not an order 
under O. 39, R. 1, (1913) 17 CWN 318: 17 Ind Cas 
361 (DB). 

- O. 39, R. 1 — (S. 492 old Code) — Injunction 

— “Courts of Civil Jurisdiction” — Revenue Courts 

— Execution of decree of Revenue Court in Civil 
Court, stay of. 

The Revenue Courts are Courts of civil jurisdic¬ 
tion within the meaning of the Code of Civil Pro¬ 
cedure, in that their decrees when transferred in 
the regular course are to be treated in all respects 
as if they were passed by a Court of Civil judica¬ 
ture. Hence a Civil Court may, under S. 492, Civil 
Procedure Code, grant a temporary injunction, stay¬ 
ing proceedings in execution of decree passed in a 
suit under Section 93 of NWP Rent Act and which 
was transferred for execution to a Civil Court. 16 
A 496, dissented from. 

The decree does not lose its original character. It 
is only in the course of execution that the Civil 
Court should treat such a decree in all respects as 
if it had been passed by itself. (1908) 13 CWN 791: 

1 Ind Cas 933: 9 CLJ 125: 36 C 252 (254) (DB). 

-O. 39, R. 1 — Wrongfully sold in execution of a 

decree — Temporary injunction — Act XIV of 1882, 
S. 492 — Act X of 1877, S. 492 — Act VIII of 1859, 
S. 92. 

By using the words “wrongfuUy sold in execution 
of a decree” the legislature intended that an in¬ 
junction might be granted when property which the 
claimant claims to be his was in danger of being 
sold in execution of a decree against another person 
or even against himself. (1909) 7 ALJ 932 (936): 
33 All 79: 1 Ind Cas 183 (FB). 

(Overruling (1901) AWN 37: 26 A 311). 

-O. 39, R. 1 ( (old), section 492) — Execution of 

decree — Temporary injunction — “Wrongfully 
sold”. 

In execution of a simple money decree against 
one. the decree-holder, attached certain property as 
belonging to his judgment-debtor. To this attach¬ 
ment one Musammat objected, and her objection 
was sustained. The decree-holder thereupon 
brought a suit as provided by section 233 of the 
(old) Code of Civil Procedure against the Judg¬ 
ment-debtor and Musammat Chando Bibi, and in 
this suit obtained a decree from the Court of first 
instance. Musammat appealed to the High Court, 
and, pending the appeal applied for an injunction 
against Rai Krishna Chand under section 492 of 
the Code. Held that such an injunction could not 
under the circumstances be granted, inasmuch as 
it was impossible to say that the attached property 
was in danger of being 4 wrongfully” sold in execu¬ 
tion of a decree within the meaning of section 49?. 
10 All 80. Overruled (1904) 26 All 311 (312): 1904 
AWN 37. 

(Overruled in (1909) .3.8 AH 79 : 7 AM 932 (FP,1. ) 


the High Court. AIR (Vol 30) 1943 Cal 89 ; 208 
Ind Cas 178. 


-O. 39, R. 1 — Courts in India, if foreign Courts 

to each other. 

The fact that for administrative purposes the 
various Courts in British India are given separate 
territorial jurisdiction does not justify the view 
that they bear the same relationship to one an¬ 
other as an English Court does to a foreign Court. 
The order of one Indian Court may be effective 
against a person within the jurisdiction of another 
Indian Court when a similar order by an English 
Court would be of no avail against a person within 
a foreign jurisdiction. The inclusion of the Courts 
in British India within the expression “Foreign 
Court” not only disregards the definition of 
"Foreign Courts” which is laid down in the Civil 
P. C. but fails to take into consideration the provi¬ 
sions of S. 136 of the Code which lay down the pro¬ 
cedure to be adopted for enforcement of the Court’s 
order by arrest of a person outside the local limits 
of the Court’s jurisdiction. Consequently, the 
Court has power to grant an interlocutory injunc¬ 
tion against a person outside the local limits of the 
Court’s jurisdiction and a machinery exists for its 
enforcement. In a proper case therefore the 
Calcutta High Court can issue an injunction 
against person in British India (which at present 
includes Burma) although that person is not with¬ 
in the jurisdiction. AIR (V 24) 1937 Cal 172 : 
171 Ind Cas 652. 

-O. 39, R. 1 — Submission to jurisdiction. 

Although a Court will not issue any injunction 
against a person not within its jurisdiction, yet 
when that person has submitted to its jurisdiction, 
the Court will in the ends of justice restrain that 
party from doing anything which it considers is 
improper and will amount to an abuse of the pro¬ 
cess of the Court. AIR (Vol 13) 1926 Pat 171 : 6 
P. L. T. 540 : 85 Ind Cas 852 (DB). 

-O. 39, R. 1 — Very early stage. 

An application for an injunction restraining the 
deft, in a pending suit from prosecuting an action 
in a Foreign Court must be made at a verv early 
stage of the proceedings. AIR (Vol 7) 1920 Cal 
798 : 59 Ind Cas 218 : 24 C W N 735. 

——O. 39. R. 1 — Suit in foreign Court — Injunc¬ 
tion — Stay of suit in foreign Court. 

A Court can restrain a person from proceeding 
with a suit in a foreign Court if the person resides 
within its jurisdiction so as to make him liable for 
contempt if he disobeys the order. (1909) 36 Cal 
233 : 13 C W N 346 : 1 Ind Cas 927. 

9. Power of High Court 

-O. .39, R. 1 — Interim Injunction outside the 

scope of — Power of High Court to grant in its 
appellate jurisdiction. See AIR (Vol 38) 1951 Mad 
279 : (1950) 2 M L J 482. 

O. 39, R. 1 — Injunction under inherent powers. 

Court cannot grant temporary injunction under 
S. 151 if the case cannot b e brought under O. 39. 
AIR (Vol 32) 1945 Pat 483 : 24 Pat 496 (DB). 


S. Persons beyond jurisdiction 

-O. 39, R. 1 — Jurisdiction (o restrain person 

not resident within jurisdiction from proceeding in 
another Court. 

The Calcutta High Court in its original jurisdic¬ 
tion has no power to issue an injunction restrain¬ 
ing a party to proceeding before it from proceeding 
with a suit in other Court unless the party sought 
to be restrained resides within the Jurisdiction cf 


O. 29, R. 1 — Injunction — Jurisdiction — Cal¬ 
cutta High Court, Power of, to issue injunction to 
restrain person not resident within its jurisdiction 
from proceeding with suit in Court outside province 
of Bengal — Limits of exercise of such power. 

Tlie Calcutta High Court in its original jurisdic¬ 
tion has power to restrain by injunction a party 
to proceedings before it not resident within the 
limits of its jurisdiction from proceeding with a 
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suit in another Court. These injunctions are 
granted by the Calcutta High Court, not under the 
Civil P. C., but in the exercise of its equity juris¬ 
diction which it inherited from the Supreme Court. 
The Supreme Court was vested with the same 
powers in this matter as the Court of King’s 
Bench and Chancery in England. An injunction 
can be granted even with respect to proceedings 
in Courts outside the Province of Bengal and not 
subordinate to the Calcutta High Court. 

It is not possible to frame a comprehensive 
formula of the conditions under which such power 
should be exercised. The Court will have to 
decide for itself upon the peculiar circumstances 
of each case whether the exercise of such power is 
necessary for the ends of justice and it is not de¬ 
sirable to fetter the discretion of the Court by lay¬ 
ing down any rigid rule. Such power should be 
exercised sparingly and with great caution and 
only when the ends of justice urgently require its 
exercise. 

Simultaneous proceedings for letters of adminis¬ 
tration were started by A in the Calcutta High 
Court and by B in the Court at Bhagalpore. B 
was not a resident within the Calcutta High 
Court’s jurisdiction but had filed caveat in the 
proceedings by A and thereafter had applied in 
those proceedings for stay of A’s application. At 
no time had B objected to the jurisdiction of the 
Calcutta High Court. 

Held, that B having fully submitted to the juris¬ 
diction of the Calcutta High Court and also in. 
yoked its aid, it was not open to him to say that 
the Calcutta High Court had no jurisdiction to res-; 
train him from proceeding with his application at 
Bhagalpore. 

Held, further that in the circumstances of the 
case, B should be restrained from proceeding with 
his application at Bhagalpore pending the disposal 
of A’s application by the High Court. AIR (Vol 
30) 1943 Cal 93 : I L R (1942) 2 Cal 203 : 208 Ind 
Cas 122. 

-O. 39, R. 1 — Calcutta High Court has jurisdic¬ 
tion to restrain persons within its jurisdiction, by 
injunctions, from litigating in another Court on 
ground of convenience. AIR (Vol 28; 1941 Cal 434 
: I L R (1941) 1 Cal 373 : 196 Ind Cas 415. 

-O. 39, R. 1 — Power of Chartered High Court 

to grant injunction apart from provision of O. 39, 
R. 1. 

Although the application cannot be brought 
within the scope of O. 39, R. 1, a Chartered High 
Court is not powerless to grant an injunction 
otherwise than in accordance with the provisions 
of O. 39. R. 1. if a proper case is made out. A 
Chartered High Court has an inherent jurisdiction 
to grant injunctions operating in personam under 
circumstances and conditions other than those set 
out in the Civil P. C., where the ends of justice so 
require. AIR (Vol 26) 1939 Cal 642 : 187 Ind Cas 
886 . 

-O. 39, R. 1 — Dismissal of suit for default, 

effect of, on interlocutory orders — Restoration of 
suit, whether revives interlocutory proceedings — 
Dismissal of suit and restoration pending revision 
Petition from interlocutory order — Petition, whe¬ 
ther can be proceeded with. 

Where a suit is dismissed for default, all inter¬ 
locutory matters connected with the suit and pend¬ 
ing at the time of the dismissal come to an end 
and when the suit is restored to the file, the ques¬ 
tion whether any interlocutory matter is also res- 
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tored should be decided with reference to the in¬ 
tention of the officer who passed the order of res¬ 
toration. It is a question of the construction of 
the order. If he intended to restore the suit and 
all the ancillary matters connected with it, they 
are all restored. But if he did not so intend, they 
are not restored. As a matter of general rule it 
may be taken that the intention would be to res¬ 
tore the suit and all incidental matters. 

Pending a suit, an application was made for a 
temporary injunction; the Munsif granted it, but 
the District Judge on appeal refused to grant the 
injunction and against this order a revision peti¬ 
tion was filed in the High Court. The suit was 
subsequently dismissed for default and restored to 
the file. 

Held, that the revision petition was not incom¬ 
petent and could be proceeded with. AIR (Vol 
21) 1934 Mad 49 : (1933) M W N 782 ; 38 M L W 
837 ; 65 M L J 844 : 57 Mad 308 : 147 Ind Cas 1045. 

-O. 39, R. 1 —* Grant of interlocutory injunction 

— Grounds on which can be made — Bill of 
Legislature — Suit for declaration that Bil is ultra 
vires — Injunction to restrain President of Legis¬ 
lative Assembly — Whether can be granted. 

The Courts can only grant an interlocutory in¬ 
junction if they are satisfied that in ail probability 
the declaration, which is the foundation for the 
permanent injunction claimed will be made when 
the suit comes to be tried. The Court has no juris¬ 
diction to grant an injunction to restrain an act 
which inflicts no legal wrong upon the plaintiff. 

Where the plaintiff sought for the grant of an 
interlocutory injunction to restrain the President 
of the Legislative Assembly from allowing the in¬ 
troduction of a certain Bill in the Assembly, the 
High Court refused to grant the injunction prayed 
for. 

Per Broomfield, J. — It is doubtful whether the 
High Court has jurisdiction in any case to make 
an injunction against the President of the Legis¬ 
lative Assembly qua President, or indeed to con¬ 
sider whether an enactment of the Central Legis¬ 
lature is or is not ultra vires, merely on the ground 
of its being inconsistent with some other enact¬ 
ment of that legislature. AIR (Vol 19) 1932 Bom 
166 : 34 Bom L R 231 : 56 Bom 254 : 137 Ind Cas 
379 (DB). 

-O. 39, It. 1 — Powers of High Court to grant 

interim injunction, limits of. 

Ordinarily, if a plaintiff makes no prayer for a 
permanent injunction in a plaint, a temporary or 
interim injunction of a like nature should not be 
issued in his favour. But there may be cases in 
which a relief in the shape of a permanent in¬ 
junction may not be necessary for the plaintiff, the 
other reliefs which the decree may provide for be¬ 
ing sufficient and in such cases the withdrawal of 
the prayer for a permanent injunction should not 
preclude the plaintiff as regards the temporary in¬ 
junction. 

The powers of the High Court in the matter of 
issuing injunctions on parties in an appeal pend¬ 
ing before it are not circumscribed by the provi¬ 
sions of O. 39, R. 1. Civil P. C., and any order may 
be made bv it which the ends of justice and expe¬ 
diency mav require. AIR (Vol 19) 1932 Cal 353 
: 54 C L J 317 : 36 C W N 291 : 137 Ind Cas 519. 

-O. 39, R. 1 — Equitable jurisdiction of Il'gh 

Court — Civil Procedure Code, whether exhaustive 

— Appeal from order refusing to set aside ex parte 
decree — Power to issue injunction restraining 
execution pending appeal. 
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The High Court has power to grant an injunc¬ 
tion to restrain a person from executing an ex 
parte dercee pending the disposal of an appeal pre¬ 
ferred to the High Court from order refusing to 
set aside the ex parte decree. 

The High Courts, over and above the powers 
which they enjoy under the Civil P. C., possess an 
equitable jurisdiction derived from the old 
Supreme Court to issue an injunction in appro¬ 
priate cases and there is nothing in the Civil P. C. 
that deprives the High Courts of that power. A I 
R (Vol 19) 1932 Mad 180 : 35 M L W 168 : 136 Ind 
Cas 346 (2). 

•-O. 39, R. 1 — High Court has power to stay par¬ 

tition proceedings in a Revenue Court if the terms 
of S. 112, U. P. Land Revenue Act (III of 1901) are 
applicable but it cannot do so in any other circum¬ 
stances. It has, therefore, no power to stay proceed¬ 
ings before as Assistant Collector pending an ap¬ 
peal from the decision of Civil Court to which the 
Assistant Co'lector had referred the parties for de¬ 
termination of question of t-tie under S. Ill (1Mb) of 
the Land Revenue Act. AIR (Vol 18) 1931 All 57 
(2) : 14 RD 651: (1930) ALJ 1469: 53 All 180: 132 Ind 
Cas 42. 

-O. 39, R. 1 — Stay of — High Court’s power is 

not under R. 1. 

It is doubtful whether a subordinate Court in 
British India has power to restrain by injunction a 
party from prosecuting a suit in a foreign Court 
(though within the British Empire). The Charter¬ 
ed High Courts have such power, not by reason of 
O. 39, Rr. 1 and 2, C. P. C., but by reason of the 
equity jurisdiction they inherited from the old 
Supreme Courts. AIR (Vol 15) 1928 Mad 491: 27 
MLW 418: 109 Ind Cas 281 (DB). 

-O. 39, R. 1 — The High Court has power to stay 

execution or issue an injunction in revision petitions 
provided it can do so in second appea’s. AIR (Vol 
13) 1926 Mad 1126: 24 MLW 421: 1926 MWN 708- 
97 Ind Cas 938. 

-O. 39. R. 1 — High Court has an inherent power 

to grant injunction in suitable cases irrespective of 
the provisions of O. 39. AIR (Vol 12) 1925 Lah 242- 
73 Ind Cas 802. 


O. 39, R. 1 (Ss. 492, 493 old Code) — Injunction 
— High Court’s power to restrain trial of suit in 
Presidency Small Cause Court by injunction. 


The High Court has power to stay the trial of a 
suit in the Presidency Small Cause Court (the sub¬ 
ject-matter being the same in both the Courts) and 
this power is not affected by (he fact that Ss. 492 
and 493. C. P. C., do not mention the particular in¬ 
junction prayed for. (1906) 34 C 97 (99) See 
also (1.906) 34 C 101 (103). 


——O. 39, R. 1 — Batwara proceedings — Power of 
High Court to restrain parties to a pending suit 
from proceedings. 


Though the High Court has no jurisdiction ove 
the Batwara Court, it will a.ways assert its righ 
to act^ m pesonam and has compete jurisdictioi 
to restrain the parties to a pending suit from pro 
reeding with batwara proceedings until the deter 
nnnation of the suit. The High Court will not a? 
sume that the Batwara Court will take any sten 
untmr to the parties restrained from proceeding 
with the batwara proceedings or compel them t< 
act m any way inconsistent with their duty of obe 
dience to the High Court. AIR (Vol 12. 1925 Po 
710; 85 IC 551: 6 Pat LT 524 (DB). ' ‘ 
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-O. 39, Rr. 1, 2 (Ss. 492, 493 old Code) — Specific 

Relief Act, Ss. 54, 56 — Jurisdiction of High Court 
— Injunction temporary to restrain suit in Small 
Cause Court. 

An Interlocutory application for an injunction 
temporarily restraining the defendant from carry¬ 
ing on his suit, in the Small Cause Court against 
the plaintiff does not fall within S. 92, C. P. C., 
(O. C.) and the High Court has no power to grant 
such an application in the course of a suit except 
by the decree in the case; but it may remove the 
small Cause suit to its own file under Cl. 13 of the 
Letters Patent. (1903) 27 B 357 (361); 5 Bom LR 
201 . 

10. Revision. 

-O. 39, R. 1 — Proceedings for temporary injunc¬ 
tion under Order 39 constitute “case” within the 
meaning of S. 115 and are open to revision. AIR 
(Vol 20) 1933 Lah 1046: 149 Ind Cas 1064 (DB). 

-O. 39, R. 1 — Where there is a bona fide dis¬ 
pute between the parties and the injunction relates 
only to such properties belonging to the deceased 
as are not in possession of the defendant-appel¬ 
lant, there is no reason to interfere with the order 
of injunction though issued without notice to the 
parties. AIR (Vol 10) 1923 Lah 239: 71 Ind Cas 743. 

11. Specific performance. 

-O. 39, R. 1 — Specific Relief Act does not 

govern temporary injunctions but O. 39, R. 1 gov¬ 
erns them. Even a Subordinate Court can grant 
an injunction against a party in respect of pro¬ 
ceedings in a superior Court, Specific Relief Act, 
however regulates the grant of perpetual injunc¬ 
tions. AIR (Vol 12) 1925 Cal 233: 81 Ind Cas 2. 

-O. 39, R. 1 — Specific performance — Tempo- 

rar v injunction — Concealment of facts — Speci¬ 
fic performance of contract. 

A temporary injunction will be granted to a 

plaintiff, restraining defts. from selling property 
to a third person during the pendency of a suit 
for specific performance of contract for sale, where 
permission necessary to sell the property was ob¬ 
tained owing to certain facts being not brought 
to the notice of the Court granting it. AIR (Vol 
7) 1920 Cal 540: 57 Ind Cas 847 (DB). 


-O. 39. R. 1 — Specific performance — Contract 

to lease — Temporary injunction. 

Pending a suit for the specific performance of 
an agreement to grant a lease of ce’tain pro¬ 
perty to (lie plff. the Court should grant a tem¬ 
porary injunction to restrain the deft, from grant¬ 
ing a lease of the same property to any other 
person till the disposal of the suit. If there is a 
velid contract lor transfer, the Court will not 
prr'VHi- n-ip transferor afterwards to transfer the 
legal estate to a third person, although such third 
person, would be affected by *lis pendens’. (1913) 
17 CLJ 427: 16 Ind Cas 359 (DB). 

O- 39. R. 1 — Specific performance — Code 
not exhaustive — Injunction. 


C. P. Code is not exhaustive, hence Court should 
interfere by injunction in cases of specific per¬ 
formance, to maintain matters in their present 
state. (1909) 2 Ind Cas 266 (Cal) (DB). 

12. When granted. 

See also Note 2. 

(a) General principles. 

(I>) Prima facie ease. 

(c) Irreparable injury. 

(d) Infringements of right. 

(e) Alienation of property. 

(f) Balance of convenience. 

(r) Balance of advantage. 

(h) Other cases. 
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(a) General principles. 

-O. 39, R. 1 — Grounds for grant of temporary 
injunction — Duty of plaintiff applying. 

A plaintiff applying for a temporary injunction 
pending his suit must in order to entitle him to 
the grant of an injunction, show ( 1 ) that in the 
event of withholding the relief of temporary in¬ 
junction he will suffer an irreparable injury; ( 2 ) 
that the case is one in which in the event of his 
success in the suit he will not have the proper 
remedy in being awarded adequate damages; (3) 
that in taking into consideration the comparative 
mischief or inconvenience to the parties, the bal¬ 
ance of convenience is in his favour; and (4) that 
there is clear necessity for affording immediate 
protection to his alleged right or interest which 
would otherwise be seriously injured or impaired. 
AIR (Vol 33) 1946 Pat 177: 13 BR 275: 229 Ind 
Cas 40: 24 Pat 656 (DB). 

-O. 39, R. 1 — Temporary injunction, grant of. 

A temporary injunction in respect of a matter 
which does not form part of the cause of action 
of the suit but came into being after the institu¬ 
tion of the suit cannot be granted. AIR (Vol 32) 
1945 Cal 44: ILR (1944) 1 Cal 181. 

_O. 39. R. 1 —Petitioner must come with clean 

hands. 

Relief by way of an injunction can only be 
granted to persons who come to Court with clean 

hands. 

Held, after considering the relevant matters, 
that the injunction, to stay the operation of the 
order of the Judicial Commissioner, pending the 
appeal, could not be granted, as the petit oner 
did not come with clean hands. AIR (Vol 23) 
1936 Lah 567: 164 Ind Cas 16. 

-O. 39, R. 1 — Per Boys, JThe conditions 

relating to the grant of temporary injunctions are 
governed by the Civil P. C. They are not identi¬ 
cal with those applicable to perpetual injunctions. 
AIR (Vol 20) 1933 All 86 : 1932 ALJ 803: 143 Ind Cas 

98 (DB). 

-O. 39, R. 1 — Against co-sharer — Great cau¬ 
tion necessary. 

The law with regard to granting of injunction 
which obtains in a case brought against a t:es- 
passer is not the same as that in a case where one 
of the co-sharers sues another in partition. Every 
owner of the land, whatever the extent of his 
share, has the right to use the land in any way 
which he thinks proper. If that be not so, it will 
not be possible for any co-sharer to use any 
part of the land in coparcenary for any profit¬ 
able purpose and, therefore, an order passed against 
a co-sharer restraining him from building upon a 
portion of the joint property must be passed with 
great caution. AIR (Vol 15) 1928 Cal 293 (DB). 
—O. 39, R. 1 — Object to avoid suit — Improper. 

Where the real object underlying the wish of 
the applicant to obtain a temporary injunction 
is to avoid having to sue for possession and hav¬ 
ing to pay Court-l'ees accordingly injunction can¬ 
not be granted. AIR (Vol 15) 1923 Nag 222: 107 
Ind Cas 908. 

-O. 39, R. 1 — Declaration suit — No consequen¬ 
tial relief — Cannot be granted. 

Although hard and fast rule cannot be laid 
down that ad interim injunction can r.ever be 
granted in a suit for declaration, it should not be 
granted when in that suit there is no prayer for 
consequential relief or for a perpetual injunction, 
and where the plaintiff if successful in his suit for 
declaration must bring another action for enforc¬ 
ing the right which he seeks to keep undisturbed 
by such injunction. AIR (Vol 13) 1926 Lah 504: 
8 LLJ 289: 27 PLR 453: 96 Ind Cas 439 (DB). 


_O. 39, R. 1 — Whether it is competent to the 

Court to grant an interlocutory injunction in a 
suit which is a suit for a declaration only, and 
where no permanent injunction is claimed. AIR 
(Vol 13) 1926 Pat 318: 7 PLT 337: 96 Ind Cas 623 

(D _O. 39 r. l — The general principles appli¬ 
cable to cases of interim injunction is that where 
a permanent injunction cannot be given, no piay- 
er for a temporary injunction will be allowed. 
AIR (Vol 10) 1923 Pat 133: 2 Pat LR 17: 73 Ind 
Cps 294 (DB) 

—O. 39 Rr.' 1 and 2 — Principles — Temporary 
injunction — Suit for permanent injunction. 

In a suit for permanent injunction a temporary 
injunction ought to be refused where the refusal 
would defeat the object of the suit and amount to 
denial of justice to the applicant AIR (Vol 5) 

1918 Cal 495: 43 Ind Cas 24 (DB>. 

_O. 39, R. 1 — Principles — Temporary injunc¬ 
tion — Principles guiding, grant of. 

Where the defendants put forward a claim of 
right which is quite inconsistent with the lights 
which plaintiffs sue to establish as theirsr, and 
where it appears probable that the claim is sought 
to be exercised in a wholly unwarranted manner, 
out of suite and ill-feeling, the Court will giant 
temporary injunction. But under colour of tem¬ 
porary injunction a plaintiff cannot seek a relief 
which forms the cause ot -action in the suit. AIR 
(Vol 2) 1915 Cal 661: 27 Ind Cas 647 (DB). 

_O. 39, R. 1 — Principles — Injunction, tem- 

porary — When to be granted. 

Before granting an injunction though a tem¬ 
porary one, the Court must be satisfied that there 
is a serious question to be tried at the hearing, 
and that there is a probability of the plaintiff 
succeeding. (1913) 17 CWN 964: 13 Ind Cas 394 
(DB). 

(b) Prima facie case. 

_O. 39, R. I — intention to dispose of property 

— Inference. 

Where the defendant while admitting part of 
the plaintiff's claim also admits the need to dis¬ 
pose of his property to pay even the admitted 
amount, from this it is a matter of inference that 
he has an intention to dispose of the property and 
an injunction can be granted under O. 39, R. 1, 
C P. Code, on the strength of such an inference. 
AIR (Vol 37) 1950 Kut 49 (2). 

-O. 39, R. 1 — Scope o l inquiry — What the 

plaintiff has to make out — Points raised being 
points which ultimately have to be decided as 
issue m suit itself — If to be excluded from con¬ 
sideration at stage of application for injunct on. 

In an application for a temporary injunction 
pending a suit, the Court has to consider, on ‘puma 
facie' grounds uf course, the existence of the legal 
lights alleged and the respective strength end 
weakness of the cases of the parties. The mere 
fact that the points raised are points which will 
ultimately have to be decided as issues in the 
suit itself does not exclude them from the con¬ 
sideration of the Court at the stags of an appli¬ 
cation for a tempo: arv injunction. It is enough 
for the plaintiff if he can show that he has a fail- 
question to raise as to the existence of tne right 
alleged and can .-satisfy the Court that the pro¬ 
perty in dispute should be preserved in its pre¬ 
sent actual condition until such question can be 
disposed of. He is not required to make out a 
clear legal title. AIR (Vol 37) 1950 Pat 527 (DB). 
_O. 39. R. 1 — Grounds for temporary injunc¬ 
tion — Principles governing grant of injunction 

_ Trespasser — Right of prima facie title and 

balance of convenience — Proof of — Effect. 

It is well-settled that, befure gianting a tem¬ 
porary injunction, the Court must be satisfied that 
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the plaintiff has a ‘piima facie’ case; that the 
Courts interference is necessary to protect him 
from irreparable oi at least serious injury; that 
the balance of convenience is in favour of the 
person who asks for the injunction; and that there 
is no other sufficient or adequete remedv ooen to 
Inm by which to protect himself. ‘ ‘ 

Tlie law does not lean in favour of a trespasser, 
and the possession of the latter for which he can 
see* protection, is ordinarily confined to what is 
actually possessed (e.g, in the case of a lime quarry 
ana limestone actually possessed); it does not how- 
evei extend to what he may take in future by con¬ 
tinuing in trespass. ‘Prima face’, this is ail the 
protection to which he. is entitled- but he cannot 
claim an injunction to restrain his ejectment from 
possession To grant an injunction in such a 
case would be tantamount to giving a right both 

present and future to a treopasser who cannot 
legally claim such right. 

Whe:e the plaintiff applicant has however, made 
out a ‘pnma facie’ case of title to the property 
and as to the serious injury which would result 
n no injunction is granted, he being in possession 
and naving on the land kilns, buildings, bunga¬ 
low^ dwelling houses, tram lines, railway sidings, 
fixed plant and machineries, etc., h e would be en¬ 
titled to the g-ant of an injunction both on the 
ground of ‘prima lacie’ title and on the ground 
of balance of convenience, restraining the defen¬ 
dant from interfering with his possession or from 

ing * 111T1 to remove the erections pending 
the hearing of the suit, as otherwise there would 

fg^’ a , rabl ®■S Ju, ' } '- AIK < Vo) s 7> 1350 Pat 222: 

ol rM JLUU (Ud). 

"7 °V? 9, Interlocutory injunction — Grant 

Oi Essentia.s to be proved, indicated. 

In order to obtain an interlocutory injunction, 
it is not enough for the plaintiff to show that he 
pnilja lacle ’ car *- He must fun her show 

iflcit I 

(1) In the event of withholding the ielief of 
temporary injunction he will suffer an irreparable 
ii jury; 

(2> in the event of his success in the suit in 
establishing Ins alleged legal right, the encroach¬ 
ment whereof is complained against, he will not 
have the proper remedy in being awarded ade¬ 
quate damages; 

(3) in taking into consideration the compara¬ 
tive mischief or inconvenience to the parties, the 

balance of convenience is in his favour, or in 
other words, that his inconvience in the event of 
withholding the relief of temporary injunction will 
in all events exceed that of the defendant in case 
he is restrained. This condition can, under cir¬ 
cumstances, be so adjusted as not to deprive either 
party of the benefits he is entitled to m the event 
it turns out that the party in whose favour the 
o} dei is made shall be in the wrong, bv imposi¬ 
tion of terms on one party or the other as condi¬ 
tion of either granting or withholding the injunc¬ 
tion; 

(4) lastly, the plaintiff must show a clear 
necessity for affording immediate protection to his 
alleged l ight or interest which would otherwise be 
seriously injured or impaired. 

In order to make out a ‘prima facie’ case neces- 
sarv lor granting an interlocutory injunction, it 
is not necessary that the plaintiff should esta¬ 
blish his title to the property in suit. It is enough 
for him if he can show that he has a fair question 
to raise as to the existence of the right which he 
alleges and can satisfy the Court that the property 
in dispute should be preserved in its present actual 
condition until such question can be disposed of. 
The Court in interfering by a tempo-ary injunc- 
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i tion, does not in general profess to anticipate the 
determination of the right but merely gives it if 
in its opinion, there is a substantial question to 
be tried, and if, till the question is ripe for deci¬ 
sion. a case has been made out for the preserve 

tlor ! of ™£ he P r ?P® rt y in the meantime in ‘status 
quo. The plaintiff is not required to make out a 
clear legal title. 

The plaintiff brought a suit for possession of 
certain coal lands on the ground that they were 
comprised in his lease and applied for an interlo¬ 
cutory injunction restraining the defendant from 
working the disputed coal lands: 

Held, that (1) the quantity and value of the 
coal that might be extracted by the defendant 
till the decision of the suit could be determined 
and, in the event of the plaintiff’s success, award 
of compensation and damages would be full and 
complete remedy and, therefore, interference by a 
temporary injunction was not called for. 

( 2 ) the balance of convenience was also in fa- 
your of withholding the relief of interlocutory in¬ 
junction. In case injunction was granted the 
working out of the coal lands would be stopped 
By the time the litigation was over the existing 
coal market may not be there. It was more likely 
that market would fall as soon as war conditions 
disappeared. In such circumstances, the plaintiff 
even in the event of his success, would be a great 
loser because he could not call upon the defendant 
to pay him damages. On the other hand, if in¬ 
junction was withheld and the defendant worked 
out the mine and derived profits those would be 
of the plaintiff in the event of his success coming 
to him in the shape of damages or mesne profits 
AIR (Vol 33) 1926 Pat 177: 24 Pat 656 (DB). 

-Interlocutory injunction — Prima facie case 

for grant of — Meaning of — Title need not be 
established. 

In order to make out a ‘prima facie’ case neces¬ 
sary for granting an interlocutory injunction, the 
plaintiff need not establish his title. It is enough 
ii he can show that he has a fair question to raise 
as to the existence of the right which he alleged 
end can satisfy the Court that the property in dis¬ 
pute should be preserved in its present actual 
condition until such question can be disposed of. 
The Court must also, before disturbing any man’s 
legal right, stripping him off any of the rights 
with which law has clothed him, be satisfied that 
the probability is in favour of his case ultimately 
lading in the final issue of the suit. A mere exis¬ 
tence of a doubt as to the plaintiff’s right to the 
property does not itself constitute a sufficient 
ground for refusing an injunction though it is al¬ 
ways a circumstance which calls for the atten¬ 
tion of the Court. AIR (Vol 33) 1946 Pat 177: 
24 Pat 656 (DB). 

O* 39, R. 1 — Temporary injunction — con¬ 
siderations. 

In granting or refusing a temporary injunction 
under the Civil P. C., the Court would primarily 
consider two questions: (1) whether the Plaintiff 
has made out a good prima facie case; (2) on 
which side would lie the balance of convenience or 
inconvenience. 

(Plaintiff was granted temporary injunction on 
the ground of balance cf convenience and of hav¬ 
ing a prima facie case). AIR (Vol 31) 1944 Sind 
107 : ILR (1943> Kar 504 : 212 Ind Cas 545 (DB). 

-O. 39, R. 1, S. 115 — Person applying must 

show that lie has prima facie case — Material 
irregularity. 

The first principle governing applications for 
temporary injunction under O. 39, R. 1 is that the 
applicant must show that he has a prima facie 
case. Where the Court passing an order grant- 
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ing temporary injunction loses sight of this Prin¬ 
ciple and grants injunction merely because the 
plaintiff has filed a suit and has asked the Court 
to preserve the status quo, its order is vitiated by 
material irregularity. AIR (Vol 26) 1939 Mad 
750 : (1939) MWN 621. 

-O. 39, Rr. 1, 2 — Injunction to restrain de¬ 
fendant from ejecting plaintiff — Suit for declara¬ 
tion — Prima facie case of ownership not made 
out — Injunction. 

An injunction to restrain the defendant from 
ejecting the plaintiff In execution proceedings, 
pending suit for declaration of ownership, should 
not be granted when the plaintiff has not made 
out a prima facie case that he is the owner of the 
property. AIR (Vol 22) 1935 Sind 128 I 156 Ind 

Cas 698 (DB). 

-O. 39, R. 1 — Prima facie case is essential be¬ 
fore either injunction or attachment can he 
granted. AIR (Vol 21) 1934 Cal 694 (696) : 38 
CWN 77 i : 61 Cal 814 : 155 Ind Cas 3o4 (2). 

-O. 39, R. 1 — Absence of ‘prima facie’ case — 

No risk of irreparable injury — Injunction. 

A temporary injunction ‘pendente lite’ will not 
be granted unless the plaintiffs have a good 
•prima facie’ case and unless there is risk of ir¬ 
reparable injury being caused if the injunction 
is not granted. 

Where, in a suit instituted for injunction 
against the defendants on behalf of certain 
minors, it was found that the minors had no 
‘prima facie’ case and that the suit was collusive 
and it also appeared that the defendants were 
maintaining proper and accurate accounts, and 
there was no risk of irreparable injury to be 

caused: ..... , , 

Held, that the plaintiffs were not entitled to 
a temporary injunction as they could easily be 
compensated for the loss of income in case they 
succeeded in the suit. AIR (Vol 20) 1933 Lah 
621 : 146 Ind Cas 67. 

-O. 39, R. 1 ‘Prima facte’ case shown — Tem¬ 
porary injunction. 

Where, the plaintiff, pending the disposal of 
his suit for a declaration that an alleged con¬ 
tract of suretyship executed by him was of no effect, 
sought relief by way of a temporary injunction res¬ 
training the Collector from proceeding to the 
sale of certain property which he had attached 
in pursuance of the powers vested in him by the 
provisions of Akbari Act read along with the pro¬ 
visions of the Land Revenue Code and it appear¬ 
ed that the plaintiff had made out a ‘prima facie 


case: . , ., . 
Held, that a temporary injunction should be 

granted subject to his furnishing security for 
the amount claimed by the Collector. AIR (Vol 
20) 1933 Sind 311: 147 Ind Cas 478. 

--o. 39, R. 1 — ‘Prima facie' case — Irrepa¬ 
rable injury if not granted — Balance of con- 
venience. 

The effect and object of an ‘ad interim’ injunc¬ 
tion is merely to keep matters in ‘status quo 
until the final disposal of the suit, and the prin¬ 
ciples on which such injunction will issue or will 
be continued pending the final disposal of the 
suit are well settled. The person who seeks the 
aid of the Court in that behalf must, as a rule 
be able to satisfy the Court on three points: (1) 
that there is a serious question to be tried at trie 
hearing and there is a probability that he will 
be entitled to the relief sought by him, or, in 
other words, that he has a ‘prima facie’ case to 
go to trial: (2) that the Court’s interference is 
necessary to protect him from that species of in¬ 
jury which the Court calls irreparable before his 
legal right can be established on trial; and (3) 


that the comparative mischief or the inconve¬ 
nience which is likely to arise from withholding 
the injunction will be greater than that which is 
likely to arise from granting it. AIR (Vol 17) 1930 
Sind 287 (DB). 

_O. 39, R. 1 — ‘Prima facie’ good case — Irre¬ 
parable injury if not granted — Balance of con¬ 
venience. , 

A person who seeks the aid of the Court by 
way of interlocutory injunction must as a rule be 
able to satisfy the Court (1) that there is a seri¬ 
ous question to be tried at the hearing and that 
on the facts before it there is a probability that 
he will be entitled to relief, (2) that the Court’s 
interference is necessary to protect such person 
from that species of injury which the Court calls 
irreparable before his legal right can be estab- 
lished upon trial, and (3) that the comparative 
mischief or the inconvenience which is likely to 
issue from withholding the injunction will be 
greater than that which is likely to arise by grant¬ 
ing it. Thus when a mortgagee or attaching credi¬ 
tor is proceeding to sell the right, title and inte¬ 
rest of his debtor, the balance of convenience is in 
favour of the creditor, that no injunction should 
issue in such cases and all that the Court might 
do ‘ex majeure cautila’ is to require the creditor 
to give an undertaking that at the time of the 
sale whether it be through Court or otherwise, 
the intending purchasers should be informed oi the 
pendency of the suit. (AIR Vol 16) 1929 Sind 182 

(DB). ...... 

_O. 39, R. 1 — An interlocutory injunction is 

merely provisional in its nature. It does not con¬ 
clude or purport to conclude a right, but is in¬ 
tended to keep the matters in status quo pending 
further orders. All that the plaintiffs are re¬ 
quired to show is firstly that they have a strong 
‘prima facie’ case in support of the light which 
they assert; and secondly, that it is just and con¬ 
venient that, pending the determination of such 
right, the property in suit should be maintained 
in ‘status quo’. 21 SLR 368: 103 Ind Cas 167: 

AIR (.Vol 15) 1928 Sind 82 (DB). 

_O. 39, R. 1 — In granting temporary injunc¬ 
tions all that the Court has to see is whether a 
‘prima facie’ case for a temporary injmiction has 
been made out by the plaintiffs and whether the 
balance of convenience requires that it should 
grant a temporary injunction against the defen¬ 
dant till the final determination of the suit. 43 
CLJ 405 : 95 Ind Cas 667 : AIR (Vol 13) 1926 Cal 

837. . . 

_O. 39, R. 1 — Temporary injunction restrain¬ 
ing defendant from interfering with plaintiff’s pos¬ 
session, cannot be granted on the ground of aPpie- 
hcnded interference with collection of rent and 
breach of the peace. AIR (Vol 13) 1926 Cal 604: 
94 Ind Cas 871: 30 CWN 214 (DB). 


O 39, R. 1 — ‘Prima facie’ good case. 


In order to entitle the plaintiffs to an interlo¬ 
cutory injunction, though the Court is not ca led 
uoon tc decide finally upon the right of the pai- 
ties, it is necessary that the Court should be satis¬ 
fied that there is a serious question to be tried at 
the hearing and on the facts before it there is a 
probability that the plaintiff is entitled leliet. 7 
PLT 337: 96 Ind Cas 623: AIR (Vol 13) 1926 Pat 

318 (DB). 

_O. 39, R. 1 _ Reversioner’s suit — Danger to 

Where there is a substantial dispute between 
the parties and there is a reasonable ‘prima facie’ 
apprehension based upon the extravagant conduct 
of the defendant widow in reference to her ad¬ 
ministration of the estate of her husband that dur¬ 
ing the pendency of the suit further alienations 
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and damage to the estate might be achieved by 

her, an injunction may be issued at the instance 

of the reversioners to prevent such further aliena- 

™ ns 8J Ind C£S 678: AIR (Vol 12) 1925 Lah 
628 (DB). 

- Jt), R. 1 — Contract of service. 

Vvne.e a contract forbade the defendants (a 
steam-ship company) to employ as stevedores none 
but, the plaintiffs. 

Kel-a, that the plaintiffs could not be granted a 
temporary injunction to enforce the covenant. 
li ; c <-;ueshon of a temporary injunction is dealt 
wiui oy Civil P. C., whereas the question of a per¬ 
manent injunction is dealt with under the Speci¬ 
fic Relief Act. The principles applicable to the 
two pi o~eedings are very similar. They both de- 
live in i me Court ot Chancery and they postu¬ 
late that man will be punished if he does wh&t 
his cun ioa's tells him not to do. It is, therefore 
impos i ,.jo disposing of tempora:y injunction to 
exclude from one’s mind the English doctrine as 
con fined in the Specific Relief Act. Courts of 
eqiu’jy will not give an order over the execution 
oi which they cannot watch and which they can¬ 
not enforce. A contract by which one party is re- 
qui.ed to do numerous and delicate services for 
the other, the perlormance of which need a par¬ 
ticular amount of skill and fidelity is one which 
cannot be specifically enforced by threats of penal¬ 
ty. except in very special circumstances where 
no other :edress is open to the parties, the Court 
will ret grant specific relief in such cases both 
be a use to attempt to enforce its order would be 
embrassing to the parties and because it would 
be derogatory to the Court itself. 

Per Rupchand Bilaram, A. J. C. — Preventive 
relief by way of injunction whether perpetual or 
temporary is within the discretion of th e Court 
depending on the particular circumstances of each 
esse. In O der to entitle the plaintiffs to a tem¬ 
porary injunction pending the disposal of the suit, 
the plaintiffs must make out a ‘prima facie’ 
strong case in support of the right they claim, and 
further show that irreparable damage will result 
to them if the injunction is not g:anted. Though 
the Court may not issue an injunction to restrain 
the breach of an affirmative covenant in a con¬ 
tract in view of S. 55. Cl. rf), of the Act, it ia 
not precluded from enforcing by injunction a 
negative covenant which is coupled with such affir¬ 
mative covenant and which is either express or 
Implied. Whether the Court would enjoin the per¬ 
formance of a negative covenant or would infer 
the existence of such covenant by implication 
most again depend on the circumstances of each 
case. There are no equitable grounds for enforc¬ 
ing a negative covenant of an employer in a con¬ 
tract of employment pure and simple where the 
employee is only entitled to his remuneration. 
(Case law discussed.) 21 SLR 170: 89 Ind Cas 321: 
AIR (Vol 12) 1925 Sind 347 (DB). 

-O. 39, R. 1 — Imaginary injury — Not enough 

Plaintiff and the defendant were rival candidates 
at a Municipal election in which deft, was declared 
successful. Three months after the result of the 
election had been published in the Government 
Gazette, the plaintiff brought a suit for a declara¬ 
tion that the election was void and that the defen¬ 
dant was consequently not entitled to sit as a Com¬ 
missioner on the Municipal Committee. He also 
made an application for the grant of a temporary 
injunction that the defendant be restrained from 
attending the meetings of the Municipal Committee 
and from otherwise exercising the powers of a 
Municipal Commissioner pending the decision of 
the suit. 
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Held ,that plaintiff’s sustaining irreparable in¬ 
jury by the defendant’s continuing to act as a 
Municipal Commissioner pending the determina- 
tion of the suit was a mere imaginary apprehen¬ 
sion, that there was no substance in the application 
made by the plaintiff for the issue of a temporary 
injunction and that he was obviously prompted by 
a desire to cause injury to the defendant. The 
Court should, before disturbing any man’s legal 
rights or stripping him of any rights with which 
the law has clothed him, be satisfied that the pro¬ 
bability is in favour of his case ultimately failing 
in the final issue of the suit. AIR (Vol H) 1904 
Lah 633: 75 Ind Cas 428. 

-O. 39, R. 1 — An ad interim injunction is justi¬ 
fied only when a prima facie case is made out by 
the plaintiff. On which side lies the balance of 
convenience should be seen by the Court. Where 
damage could be recovered from the defendant 
who had spent a large sum of money which would 
be wasted if the injunction were granted, the in¬ 
junction was refused. AIR (Vol 11) 1924 Pat 526* 
75 Ind Cas 859: 5 PLT 196 (DB). 

——O. 39, R. 1 — When plaintiff has made out a 
prima facie case for possession and there is a real 
danger of damage or waste to the suit property 
which is in defendant’s possession, an order for 
temporary injunction restraining defendant from 
using the property is good. AIR (Vol 10) 1923 Lah 
227: 81 Ind Cas 322: 5 LLJ 262 (DB). 

O. 39, R. 1 — Principles — Injunction — 
Reasons. 

In an application for a temporary injunction 
the Court will have to be satisfied that the appli¬ 
cant has a prima facie case and that the protec¬ 
tion of his interest requires that an injunction 
shou'd issue temporarily. Quaere. Whether when 
a party goes to Court claiming an injunction 
against his opponent to restrain him from doing 
something wrongful, the opponent should have th e 
right as a matter of interlocutory relief to restrain 
him from doing the very act which h e claims to 
be entitled to do and which he asks the Court to 
be allowed to be done without obstruction. (1912) 
23 MLJ 316: 17 Ind Cas 219. 

~ 0 39 > K 1 — Temporary — Grant of — 

Grounds — Mining operations — Aquicscence — 
Delay. 

Their Lordships revoked the grant of a tempo¬ 
rary injunction pending suit restraining defendant 
mining company from carrying on their construc¬ 
tions on the fo 1 lowing grounds: (1) that there was 
no eyKiepce ol plaintiff’s title: ( 2 ) that the plain- 
11 U stood by for a period of eight months allowing 
the operations to go on without prohibition; (3) 
that the loss to the defendants by stopping their 
going on which the construction would be out of 
all proportion to the loss which the plaintiff would 
sustain namely, by the non-cultivation of their 
lands: <4) that the plaintiff would have no diffl- 
cv t\ in securing compensation it he can Drove anv 
title thereto. (1906) 10 CWN 173 (176) (DB). 

-—O. 39. R. 1 — Interlocutory motion —- Injunc¬ 
tion — Receiver. 

It is the practice on the original side of the 
Bombay High Court on an interlocutory motion 
to require before any order for injunction or re¬ 
ceiver is passed that the plaintiff makes a suffici¬ 
ent affirmative case, a strong prima facie case to 
show that he is entitled to the relief which’he 
seeks. (1905) 7 Bom LR 925 (927) 
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0. 39, R. 1 — Interlocutory application — Ad- 
Interim injunction to restrain defendant from 
using plaintiff’s alleged trade mark — Overwhel¬ 
ming prima facie case — Irreparable injury. 

Where the plaintiffs by an interlocutory appli¬ 
cation sought to restrain the defendants from 
using the words ‘camel-hair’ in respect of certain 
belting sold by them alleging that in so using the 
words there was a false representation that the 
defendants’ said goods were of the plaintiffs’ 
manufacture. 

Held, that the plainitffs’ right to an ad interim 
injunction depended on their making out a strong, 
if not an over-whelming, prima facie case that the 
words complained of signified that the belting was 
exclusive’y of the plaintiffs’ manufacture and that 
the use of the description was such as was calcula¬ 
ted to deceive purchasers into the belief that they 
were purchasing goods of the plaintiffs’ manufac¬ 
ture, and that irreparable injury might be done 
if the relief sought were not given. 

Held, further—that failing to make out a strong 
prima facie case as above, the plaintiffs’ remedy 
was to app’y for expedition of the suit. (1904) 3 
CWN 151 (152, 153). 

(c) Irreparable injury. 

—O. 39, R. 1 — Applicability — Bengal Estates 
Partition Act — Proceedings under — Injunction 
— Jurisdiction of Batwara Court to issue — 
Grounds for injunction. 

The Bengal Estates Partition Act is not com¬ 
plete code in itself, although it contains a number 
of sections with regard to procedure; it cannot be 
said that the Batwara Court has no power to 
issue a temporary injunction on the ground that 
the Act contains no provisions with regard to the 
issue of injunctions. The batwara Court, as a 
Revenue Court, is a Court of civil jurisdiction and 
can issue an injunction when there are good 
grounds for doing so, e.g., for preventing waste, 
damage or mischief to the property under parti¬ 
tion. (1947) 13 BR 32. 

-O. 39, R. 1, O. 21, R. 63 — Suit under O. 21, 

R. 63 — Substantial question in controversy bet¬ 
ween parties — Plaintiff applying for injunction 
restraining decree-holder from selling property at¬ 
tached by him during pendency of suit. 

Order 39, R. 1 authorizes the Court to grant tem¬ 
porary injunction to restrain an auction-sale when 
the property attached is in danger of being wrong¬ 
fully sold. The principle underlying the rule is 
to prevent multiplicity of judicial proceedings. 

Where, therefore, in a suit instituted under O. 21, 
R. 63, there is a substantial question in contro¬ 
versy between the parties and the plaintiff applies 
under O. 39, R. 1 for an injunction restraining the 
decree-holder from selling the properties attached 
by him during the pendency of the suit, the 
Court should grant the application. The mere 
fact that the applicant has lost a claim case under 
O. 21, R. 58 is not sufficient to indicate that the 
suit is frivolous or that it is in abuse of the pro¬ 
cess of the Court. AIR (Vol 25) 1938 Cal 371: 42 
CWN 409 (DB). 

-O. 39, R. 1, S. 151 — Powers of Subordinate 

Courts to issue injunctions and punish disobedi¬ 
ence — S. 151, if can be invoked to add to such 
powers — Only order passed under O. 39, ‘notice 
and interim stay’ — Mere act of taking possession 
In execution subsequently, if amounts to disobedi¬ 
ence. 

The words “if it is so prescribed” occurring in 
the opening paragraph of S. 94 of the Civil P. C. 


), R. 1—12. When granted 

mean “prescribed by the Rules.” Whatever may 
be said as to the power of the High Court to issue 
injunction for other purposes and to punish dis¬ 
obedience thereof in exercise of its own inherent 
power as a Court of Record, the power of Subor¬ 
dinate Courts must be found within the four 
corners of the Code and when the Code has ex¬ 
pressly dealt with the injunction in O. 39, S. 151 
cannot be invoked to add to the powers thus 
conferred. 

Order 39, R. 1, contemplates an injunction be¬ 
ing granted only to prevent any property being 
wasted, damaged or alienated by any party to the 
suit or wrongfully sold in execution of a decree. 
Where, therefore, in a suit by judgment-debtor 
under O. 21, R. 103, upon an application under 
O. 39, Rr. 1 and 2, the Court passes an order 
‘notice and interim stay’ against the decree holder 
and the notice to him does not make matters 
clearer, the mere act of the decree-holder in ta¬ 
king possession of the property subsequently does 
not amount to a disobedience of an injunction 
punishable under O. 39. AIR (Vol 25) 1938 Mad 
190: (1937) MWN 1229: 46 MLW 956: (1937) 2 MLJ 
888: 176 Ind Cas 688. 

-O. 39, R. 1 —r Temporary injunction, when can 

be granted. 

The power of a Court is very wide with respect 
to the issue of a temporary injunction and the 
injunction can be issued in any suit if it is proved 
to the satisfaction of the Court that the property 
in dispute in the suit is befog wrongfully sold in 
the execution of a decree. There is no restriction 
in R. 1 of O. 39, Civil P. C., that the suit should 
be for the issue of a perpetual injunction if a 
temporary injunction is to be granted. AIR (Vol 
25) 1938 Pesh 67: 1938 Pesh LJ 75: 177 Ind Cas 
917. 

-O. 39. R. 1 — Temporary injunction — Princi¬ 
ples on which it should be granted. 

The basic principles for issuing a temporary in¬ 
junction is that the plaintiff must show that the 
injunction is necessary to protect him from irre¬ 
parable injury and mere inconvenience is not 
enough; by the term “irreparable injury” is meant 
injury which is substantial and could never be 
adequately remedied or atoned for by damages. 
Where the inconvenience caused to the plaintiff 
would not be irreparable and could obviously be 
remedied by damages, no temporary injunction 
can be granted. 

The Municipal Committee gave the plaintiff a 
notice under S. 246 of the C. P. Municipalities 
Act. calling upon him to construct certain roads 
on the laying out of plots and informing him that 
if he did not do so, the Committee would construct 
the reads and recover the cost of doing so from 
the plaintiff. Thereupon the plaintiff filed the 
suit against the Municipal Committee claiming an 
injunction to restrain the Committee from acting 
in ’hot way; 

Held, that the plaintiff should not be granted 
the injunction asked for because any inconveni¬ 
ence that he may suffer by this could obviously be 
compensated by money payment. AIR (Vol 24) 
1937'Nag 137: *ILR 0937) Nag 313: 170 Ind Cas 
239. 

-O. 39, R. 1 — Tests. 

The obiect of an interim injunction is to pre¬ 
serve status quo. Generally it is applied for and 
granted where there is an apprehension that da¬ 
mage to property of the p’aintiff or. at any rate, 
seme definite injury to the plaintiff will or is 
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likely to be caused if a certain order is not made. 
The right criterion which is applicable to a mat¬ 
ter of this character is that the Judge should ask 
himself the question whether the plaintiff is likely 
to suffer any damage or any irreparable damage 
and if he comes to the conclusion that the plain¬ 
tiff would not suffer any serious damages, injunc¬ 
tion should be refused. AIR (Vol 21) 1934 Cal 
713: 60 CLJ 1: 152 Ind Cas 563 (DB;. 

-O. 39, R. 1 — Injunction — Drastic injunction 

without notice, if can be issued. 

A drastic injunction should not be granted with¬ 
out notice unless there is any risk of irreparable 
injury or grave inconvenience. AIR (Vol 20) 1933 
Lah 282; 149 Ind Cas 642. 

-O. 39, R. 1 — Party wall — Demolition of — 

Temporary injunction. 

Where the demolition of the party wall is likely 
to endanger the plaintiff’s building and the lives 
of its inmates, the Court ought to grant a tempo¬ 
rary injunction. AIR (Vol 20) 1933 Sind 244- 150 
Ind Cas 337. 

-O. 39, R. 1 — The cases in which temporary 

injunction may be granted are where the property 
in dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit! 
or wrongfully sold in execution of decree, or 
where the defendant threatens or intends to re¬ 
move or dispose of his property with a view to 
defraud his creditors. (1928) 110 Ind Cas 621 
(Nag; (DB). 

-O. 39, R. 1 — Where neither the equities of the 

case nor the balance of convenience is in favour of 
the plaintiff, a temporary injunction cannot be 
granted. It is necessary for the plaintiff to esta¬ 
blish that irreparable injury or grave inconveni¬ 
ence would result to him if the injunction is not 
grahTed. AIR (Vol 13) 1926 Lah. 435 : 93 Ind Cas 
848. 

-O. 39, R. 1 — Plaintiff out of possession. 

Injunction will be refused, where plaintiff is out 
of possession of the property in suit unless there 
is fraud or collusion or unless the act perpetrated 
or threatened is so injurious as to cause irreparab’e 
loss. Irreparable injury means material injury 
which is not adequately reparable by damages. 
AIR (Vol 12) 1925 Lah. 167 : 80 Ind Cas 727 

-O. 39, R. 1 — Possession anti waste — Finding. 

Order granting injunction without finding of 
possession or of danger of waste is unsustainable. 
Existence of allegation in affidavit is not enough. 
AIR (Vol 12) 1925 Mad 896 : 91 Ind Cas 307 : 21 
M L W 698 (DB;. 

-O. 39, R. 1 — An applicant asking the Court to 

issue a temporary injunction must show that the 
2 equipments of R. 1 . have been fulfilled, viz. that 
there is risk of the property being damaged or a 
risk of creditors being defrauded. AIR (Vol 12) 
1925 Oudh 698 : 88 Ind Cas 531 (DB). 

-O. 39, Rr. 1 and 2 — Principles — Temporary 

injunction — “Injury” — Meaning of inherent 
power. 

The word “injury” in O. 39. R. 2. (1) C. P. C. 
means an act which is contrary to law. To justify 
a temporary injunction plaintiff must show irrepa¬ 
rable injury or inconvenience likely to result to 
him before the disposal of the suit, if the opposite 
party were not restrained by injunction. The 
Court has inherent power to grant a temporary in¬ 
junction. A I R (Vol 7> 1920 Lah. 436 : 2 Lah' L J 
283 : 55 Ind Cas 403 (DB;. 
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-O. 39, R. 1 and O. 40, R. 1 —; Principles — Waste 

— Receiver — Temporary injunction — Proper re¬ 
lief. 

Proof of waste is a ground for appointing a recei¬ 
ver. To obtain an injunction or a receiver, the 
applicant must show that the property is in danger 
of being wasted or alienated. To secure an injunc¬ 
tion it is enough if the applicant has a fair ques¬ 
tion to raise regarding his right. The Court will 
not appoint a receiver while one party is in posses¬ 
sion and an irreparable wrong may be done to him 
by the Court taking possession of the property. 
AIR (Vol 6) 1919 Mad 157 : 10 L W 551 : 53 Ind 
Cas 760. 

-O. 39, R. 1 — Muhammadan law —* Waqf. 

Appointment of co-mutwalli by the first mut- 
walli grantor of waqf does not invite the applica¬ 
tion of the rule unless there is danger of waste of 
property. AIR (Vol 3) 1916 All 68 : 14 A L J 554 : 
35 Ind Cas 718 (DB). 

-O. 39, Rr. 1 and 2 — Principles — Interlocutory 

— Injunction —r Principles regulating grant of — 
Injury — Delay. 

The only thing to be considered by the Court in 
case of interlocutory injunctions in aid of the legal 
right is, if the case is so clear and free from objec¬ 
tion on equitable grounds that it should interfere 
without waiting for the legal right to be establish¬ 
ed. There is no general rule to guide the discretion 
of Courts. If the Court finds that there is a sub¬ 
stantial question to be investigated and that mat¬ 
ters should be preserved in status quo till final dis¬ 
posal of that question, it is sufficient ground for 
granting the injunction. Where the plaintiff fails 
to prove that the damage he might sustain if the 
injunction is refused and he should ultimately turn 
out to be right, is likely to be greater than the dam¬ 
age which the defendants would suffer if the in¬ 
junction were granted and they should finally turn 
out to be right, the balance of convenience is 
against the grant of an injunction. A plaintiff 
making a considerable delay is not to be assisted at 
the expense of the defendant. AIR (Vol 3) 1916 
Cal 732 : 21 C L J 469 : 29 Ind Cas 855 (DB). 

-O. 39, R. 1 — Execution sale — Injunction. 

Where it is fairly established that there is a dan¬ 
ger of a wrongful sa’e in execution, an injunction 
can properly be granted. AIR (Vol 1) 1914 Oudh 
206 : 25 Ind Cas 9 (DB). 

-O. 39, R. 1 —, Suit for possession — Temporary 

injunction — Possessory suit. 

In a suit for possession, an injunction restrain¬ 
ing the defendant from committing waste may be 
granted only if he is committing waste. But it 
must be precise. (1911) 38 Cal 791 : 13 C L J 394 : 
10 Ind Cas 256 (DB). 

-O. 39, R. 1 (S. 492 Old Code) — Injunction to 

party and not t > Court c ntemplates property bring 
in danger of waste. 

An injunction under S. 492, C. P. C. cannot be 
issued to a Court, but only to a party, and an in¬ 
junction to a party contemplates that some proper¬ 
ty. the subject-matter of the suit, is in danger of 
being wasted. (1905) 2 A L J 601 (601) (DB). 

(b) Infringement of rights. 

-O. 39, Rr. 1, 2, S. 151 — Enforcement of 

mortgage, if waste or damage of property — Suit 
by mortgagor at Agra — Suit by mortgagee in 
Bombay Court — Mortgagee, if can be restrained 
by injunction from proceeding with his ease at 
Bombay. 
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The enforcement of a mortgage can never be 
characterized as an attempt to waste or damage 
any property. 

The lawful exercise of a right vested in a person 
cannot be legally restrained by the Court under 
R. 2, O. 39, Civil P. C. 

A mortgage contained properties situated out¬ 
side U. P. The principal and interest due under a 
previous mortgage formed part of the considera¬ 
tion of this mortgage and the deed stated that the 
first mortgage was satisfied and discharged. The 
mortgagor paid some instalments according to the 
terms of the mortgage on account of the interest 
but subsequently, being advised that he was paying 
higher rate of interest than what he was bound 
to do as an agriculturist a suit was filed by the 
mortgagor under S. 33, U. P. Agri. Relief Act, in the 
Court at Agra against the mortgagee. While this 
suit was pending, the mortgagee brought a suit in 
Court at Bombay which had jurisdiction, for the en¬ 
forcement of the mortgage. The mortgagor ap¬ 
plied to the Court at Agra for the issue of an in¬ 
junction restraining the mortgagee from proceeds 
ing with the Bombay suit and the application was 
granted. The suit at Agra was, however, dismissed 
and the injunction came to an end. An appeal 
was preferred by the mortgagor and he asked for 
an issue of an ad interim injunction which was 
rejected. An appeal was preferred to the High 
Court from this order and an application for tem¬ 
porary injunction pending the disposal of appeal 
was made: 

Held, that O. 39, R. 2 and S. 151, Civil P. C., had 
no application. The mortgagee had a right to 
bring the suit in Bombay and his action was nei¬ 
ther illegal nor dishonest nor even improper and 
hence the injunction restraining him from pro¬ 
ceeding with the Bombay case could not be grant¬ 
ed. AIR (Vol 26) 1939 Ail 643 : ILR (1939) All 
825 : (1939) ALJ 688; 1939 AWR (H C) 561 : 187 
Ind Cas 305. 

--O. 39, R. 1 — Belated application — Injunction, 

if can be granted. 

Where an application for injunction is filed by 
the plaintiffs very late, on the eve of the date fix¬ 
ed for the election, although they had had over two 
weeks’ time before, the Court will be acting in¬ 
judiciously in issuing an injunction against the Re¬ 
turning Officer which would put a stop to the 
carrying out of the election. AIR (Vol 22) 1935 
All 106: (1935) ALJ 139: 152 Ind Cas 817 : 4 AWR 
(HC) 1392 : 1934 ALR 1057 (DB). 

-O. 39, R. 1 — Injunction restraining election. 

The Court should not, unless there are excep¬ 
tional circumstances, grant an injunction restrain¬ 
ing the holding of an election, at the instance of a 
candidate who alleges that his nomination has 
been wrongly rejected. 

Though a candidate for election to a Local 
Board like any one else has a right to pursue his 
legal remedies whatever they may be, save in ex¬ 
ceptional circumstances, it is an abuse for a candi¬ 
date, who, for some reason, is shut out to make his 
pursuit of his remedies in the Civil Courts, a wea¬ 
pon for dislocating the electoral machinery and 
stopping an election. AIR (Vol 20) 1933 Mad 103: 
140 Ind Cas 441. 

■-O. 39, R. 1 — Dispute as to an office. 

The office of imam is well-recognized office, and 
When there is a dispute about it, it is open to the 
Court to issue a temporary injunction in the inte¬ 
rests of the people as well as of the disputants and 
in order to avoid breach of the peace, but a Court 
cannot compel by such injunction the Mahomedans 
of the locality to engage a particular person to 
officiate at marriages because the presence of the 


kazi is not of absolute necessity for the validity of 
a Mahomedan marriage and therefore the people 
of the locality are not bound to call in any man 
obnoxious to them. AIR (Vol 14) 1927 Mad 1070: 
106 Ind Cas 523. 

-O. 39, R. 1 — Prima facie existence of right 

and its infringement. 

One must be satisfied in the first instance before 
granting a temporary injunction, that the plaintiff 
has a fair question to raise as to the existence of 
the right alleged. The Court must also be satisfi¬ 
ed thac the defendants have infringed or are 
threatening an infringement of those rights. A 
consideration that by the cutting of pipal tree the 
susceptibilities of a community would be wounded 
should not be allowed unduly to restrict the recog¬ 
nised rights of ownership in property. The fact 
that plaintiffs’ veneration for a sacred hill leads 
them to regard the creation of buildings thereon as 
an act of sacrilege, cannot by itself confer the 
right to restrain the owner from exercising the or¬ 
dinary acts of ownership. Every one is entitled to 
his own religious beliefs but he cannot force them 
upon another so as to restrain that other from 
dealing with his property in a manner incompati¬ 
ble with these beliefs. AIR (.Vol 10> 1923 Pat 209: 
71 Ind Cas 11: 4 PLT 48 (DB >. 

-O. 39, Rr. 1 and 7 — Right to worship — In¬ 
junction to restrain plff. from preventing defts. en¬ 
tering and worshipping in certain temples. 

Application by the defts. in a suit for injunction 
to restrain the plff. pending the suit from interfer¬ 
ing with the deft.’s right to worship in, and free 
access to the temples which were the subject-mat¬ 
ter of the suit, does not fall under O. 39, R. 1. AIR 
(Vol 3) 1916 Pat 17: 3 Pat LW 98; 1 Pat LJ 560: 38 
Ind Cas 48 (DB). 

(e) Alienation of property. 

-O 39, Rr. 1, 2, S. 151 — Enforcement of mort¬ 
gage, if waste or damage of property — Suit by 
mortgagor at Agra — Suit by mortgagee in Bom¬ 
bay Court — Mortgagee, if can be restrained by in¬ 
junction from proceeding with bis case at Bombay 

The enforcement of a mortgage can never be 
characterized as an attempt to waste or damage 
any property. AIR (Vol 26) 1939 All C43: ILR 
(1939) All 825: (1939) ALJ 683: 1939 AWR (HC) 
561: 187 Ind Cas 305. 

-O. 39, R. 1 — Essentials for an order under O. 

39, R. 1. 

Before any order can be made under the pro¬ 
visions of 6. 39, R. 1, the plaintiff must prove 
some overt act towards the alienation of the pro¬ 
perties such, for example, as negotiation or offers 
for sale and that the propertv is in danger of alie¬ 
nation. AIR (Vol 21) 1934 Cal 694: 38 CWN 771: 
61 Cal 814: 155 Ind Cas 354 (2). 

—O. 39, R. 1 — Unless plaintiff proves by definite 
evidence that the defendant threatened to remove 
or dispose of his property with a view to defraud 
his creditors a temporary injunction cannot be 
granted. AIR (Vol ID 1924 Lah 718: 85 Ind Cas 
88* 6 LLJ 298. 

-O. 39, R. 1 — Injunction — Notice of prohibi¬ 
tory order. 

A party is presumed to have knowledge of a pro¬ 
hibitory order “not to alienate his property, when 
it is made in the open Court, in the presence of 
the parties appearing before the Court”. Hence 
no notice of it is necessary and he cannot plead ex¬ 
cuse of its failure to disobey it. AIR (Vol 6) 1919 
Ah 20- 42 All 98:’ 17 All LJ 1127: 58 Ind Cas 600 
(DB). 

-O. 39, R. 1 (S. 492 — old Code) — Injunction 

temporary not to alienate property — Effect of — 
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Alienation subsequent not void — Contract Act 
S. 23. 

The effect of a temporary injunction granted 
under S. 492 (b) is not to make a subsequent alien¬ 
ation of the property in respect of which the in¬ 
junction was issued illegal and void within the 
meaning of S. 23, of the Contract Act. (1903) 25 
A. 431 (433): 1903 AWN 92 (DB). 

(f). Balance of convenience. 

——O. 39, R. 1 — Temporary injunction — Grant¬ 
ing of — Principles — Balance of convenience. 

The power of the Court to issue an injunction 
under O. 39, R. 2 is not circumscribed by any limi¬ 
tations, but the power is not arbitrary and must be 
exercised according to sound judicial principles. 
The person seeking injunction must be able to 
satisfy the Court that there is a serious question 
to be tried at the hearing and there is a probabi¬ 
lity that he wiJl be entitled to the relief sought bv 
him or in other words, he has a prima facie case 
to go to trial: that the Court’s interference is ne¬ 
cessary to protect him from that species of injury 
which the Court rails irreparable before his legal 
right can be established on trial; and that the 
comoarative mischief or the inconvenience which 
is likely to arise from withholding the iniunetion 
will be greater than that which is likely to arise 
from granting it. The balance of convenience 
must be in favour of the issue of the iniunetion. 

Where the election was to be held next dav and 
the voters were more than 300 in number and thev 
had been notified and a large number of them had 
already arrived from different parts of the pro¬ 
vince at considerable expense and inconvenience, 
if the elections were postponed bv the issue of an 
injunction the candidates and the voters would 
have been put to considerable inconvenience while 
the inconvenience to the plaintiff would have been 
relativelv little, the grant of a temporary injunc¬ 
tion restraining the defendants from proceeding 
with the election was refused. AIR (Vol 33) 1946 
Oudh 42 : 1945 AWR (CC) 237 : 1945 OWN (C C) 
350 (DB). 
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Where, in a suit for injunction and other reliefs 
on the ground that the defendant infringed upon 
the plaintiff’s trade-mark, the plaintiff prays for 
a temporary injunction, the Court has to see if 
the balance of convenience demands that a tem- I 
porary injunction should be issued or whether the I 
ends of justice would be met if the defendants are I 
put on conditions so as to safeguard the interest 
of the plaintiffs if they ultimately succeed in the ' 
suit. If it is found that the issue of a temporary 
injunction is likely to cause such loss to the defen¬ 
dant which it mav not be possible afterwards to 
remedy if plaintiff ultimately fails in the suit, 
the injunction should be refused. AIR (Vol 20) 
2933 Lah 1046 : 149 Ind Cas 1064 (DB). 

-O. 39. R. 1 — Mortgagee or attaching creditor 

proceeding to sell right, title and interest of de¬ 
btor — Injunction — Balance of convenience. 

Where a mortgagee or attaching creditor pro¬ 
ceeds to sell the right, title and interest of his 
debtor, the balance of convenience is in favour of 
the creditor and no injunction should issue res¬ 
training him from effecting such sale during the 
pendency of a suit to which he is a party and 
where his claim is being impugned, all that the 
Court might do ex m.ajore cautela is to require the 
creditor to give an undertaking that at the time 
of the sale, whether it be through the Court or 
otherwise, the intending purchaser should be in¬ 
formed of the pendency of the suit. AIR (Vol 20)‘ 
1933 Sind 118 : 144 Ind Cas 54 (1) (DBL 

-O. 3.9, R. 1 — When granted — Stay of suit by 

injunction. 

Where pending the disposal of an anneal bv the 
High Court the party had filed a suit in the lower ’ 
Court and thereupon an application was made to 
the High Court for an injunction restraining the 
paitv from proceeding with the suit till the dis¬ 
posal of the appeal. 

Held, that the injunction could be granted if 
the l)nlance of convenience was in favour of such 
a course. AIR (Vol 18) 1931 Lah 65 (2) : 31 PLR 
550. 


-O. 39, Rr. 1. 2 — Ac tion for infringement of 

trade-mark — Consideration — Plaintiff taking ac¬ 
tion \v*tb reasonable promptitude — Balance of 
convenience in favour of plaintiff — Right to in¬ 
junction. 

In an action for restraining the defendants bv 
injunction lrom selling certain products alleged 
to be o, colourable imitation of the plaintiff's nro- 
ducts. the Court should be satisfied that there is a 
substantial question to be investigated in I he nut, 
that on the fac^s before it. there is a probability 
th'-t: ih r - oh ini iff. is en tilled to relief, and then on 
which side, in the event of success, will lie the 
balance of inconvenience if the injunction does 
not issue. 

The plaintiff charged the defendants of imitat¬ 
ing his trade-mark and applied for injunction un¬ 
der O. 39. Rr. 1 and 2, Civil P. C. A comparison of 
the get up of the parcels containing the products 
of the plaintiffs and defendants, respectively, dis¬ 
played a remarkable similarity which could scarce¬ 
ly be said to bo accidental. The plaintiff took 
immediate action as soon as he became aware of 
the infringement with reasonable promptitude. 
It appeared that if an injunction, did not issue, 
the balance of inconvenience would be against the 
plaintiffs: 

Held, that the plaintiff was entitled to the in¬ 
junction proved for. AIR (Vol 21) 1934 Sind 

194 : 153 Tnd Cas 324. 

--O. 39. Rr. 1. 2 — Infringement of trade-mark 

— Balance of convenience — Conditions under 
which injunction can be granted. 


-O. 39. R. 1 — Underlying principle — Mainten¬ 
ance of status ouo at the time of suit — Not mere- 
ly balance of convenience but prima far ie title. 

It is often a predominant necessity to maintain 
the status quo at the time of the institution of the 
suit. But there is not. the same jurisdiction 
for carrying the principle back to some period 
anterior to the suit. An injunction cannot be 
passed merely on a balance of convenience before 
the Court is satisfied that on the facts before it 
there is a probability that the plaintiff is entitled 
to relief. The party who feels himself aggrieved 
must show a fairlv colourable right to the relief 
before flip Court can act; and the Court cannot 
in terms decline to address itself to nnv of the 
issues between the parties to the suit. AIR (Vol 
14) 1927 Mad 188 : 24 MLW 839 : 99 Ind Cas 383. 

-O. 39. R. 1 — Judicial discretion — Bona fide 

ease — Balance of convenience. 

The granting of a temporary injunction is a 
matter of discretion, albeit a judicial discretion. 
One of the principles the Court has to bear in mind 
is that it must first see that there is a bona fide 
contention between the parties and then, on which 
side, in the event of success, the balance of incon¬ 
venience will lie. if the injunction does not issue. 
The real point is not how the question should be 
decided at the hearing of the ease, but whether 
there is a substantial Question to be investigated 
and whether matters should not be preserved in 
status ouo until that ouestion can be finally decid¬ 
ed. If in the event of success balance of conveni¬ 
ence is in favour of the plaintiff, injunction 
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should be granted. AIR (Vol 9) 1922 Lah 356 : 66 
Ind Cas 161. 

-O. 39, R. 1 — In granting a temporary injunc¬ 
tion the Court has to balance the convenience andj 
inconvenience of both sides where the basis of tne 
appellants’ claim would oe gone if the status quo 
ante is not preserved and irreparable injury would 
accrue to him, tne Court would issue an interim 
injunction pending the appeal. (1922) 66 Ind Cas 
599 (Lah). 

-O. 39, R. 1 — Principles — Injunction — Deft. 

in possession — Bona fide — Irreparable injury — 
Status quo — Balance of convenience. 

Upon an application by a plaintiff for a tempor¬ 
ary injunction it is sufficient if he shows a prima 
facie case in support of the title asserted by him. 
Where a plaintiff out of possession claims posses¬ 
sion, the Court will not grant an injunction aga¬ 
inst a deft, in possession under a claim of right 
unless the threatened injury would be irreparable. 

By irreparable injury it is not meant that 
there must be no physical possibility of repairing 
but only that the injury would be a material one 
and one not adequately reparable by damages. An 
interlocutory injunction should not be lightly grant¬ 
ed because it would be a serious thing if the person 
in possession were restrained from making use of 
the properties merely because a suit has been insti¬ 
tuted with reference to the property. In granting 
an interim injunction the Court should see on 
which side, in the event of obtaining a successful 
result in the suit, will be the balance of conveni¬ 
ence if the injunction do not issue, bearing in mind 
the importance of 'retaining immoveable property 
in status quo. AIR (Vol 7) 1920 Cal 276 : 46 Cal 
1001 : 23 CWN 677 : 29 CLJ 584 : 54 Ind Cas 862 
(DB). 

(g) Balance of advantage. 

O. 39, R. 1 — Balance of advantage — Injunction 
pending suit. 

Where there is no balance of advantage, the 
Court should certainly not issue an injunction 
pending decision of the suit. AIR (Vol 23) 1936 

Pesh 184 : 3 65 Ind Cas 112. 

-O. 39, R. 1 — Absence of advantage. 

Unless the plaintiff satisfies the Court that no 
advantage can be gained by the defendant by pro¬ 
ceeding with the action in which he is plaintiff in 
another part of the King’s Dominions, the Court 
should not stop him from proceeding with the only 
proceedings which he, as plaintiff, can control. 
AIR (Vol 15) 1928 Mad 491 : 27 MLW 418 : 109 Ind 
Cas 281 (DB). 

(h) Other cases. 

-O. 39, R. 1 — Suit for possession — Affidavit 

in reply to application for temporary injunction — 
Whether substantive evidence in case. 

In a suit for possession the plaintiffs prayed for 
a temporary injunction under O. 39, R. 1, to res¬ 
train the defendants from continuing to build the 
mosque pending the decision of the suit. For the 
purposes of contesting this application the defen¬ 
dants had filed an affidavit and the plaintiffs had 
not filed any affidavit by way of rejoinder; 

Held, that it was doubtful whether this affidavit 
could be taken into consideration as substantive evi¬ 
dence in the case. AIR (Vol 21) 1934 AH 362: 3 
AWR (HC) 421: (1934) ALJ 147: 56 All 755: 152 Ind 
Cas 12 (DB). 

-O. 39, R. 1 — Co-proprietors — Some of them 

building kothas on part of cremation ground — 
Suit for ejectment, if proper — Relief by injunc¬ 
tion, if can be given. 


A suit by some proprietors of a village against 
other proprietors on the basis of the latter having 
built kotnas on land set apart as cremation ground, 
should be one for mandatory injunction for demo¬ 
lition of the kothas and not for ejectment. Where, 
however, the suit has been wrongly framed as one 
for ejectment, the plaint may be amended or the 
proper relief may be given to the plaintiffs though 
not specifically asked for. AIR (Vol 21) 1934 Lah 
1009: 36 PLR 253: 153 Ind Cas 968. 

——O. 39, R. 1 — Declaratory suit by plaintiff hav¬ 
ing no present right to possession —* Injunction to 
restrain auction-purchaser from obtaining posses¬ 
sion. 

Where, according to the plaintiff’s own showing, 
the plaintiff's had no present right to possession of 
a property and they would at the most be declared 
to be entitled to a certain charge on it after the 
death of a widow, while the defendants had on the 
other hand purchased the property in execution of 
a decree: 

Held, that the lower Appellate Court had no juris¬ 
diction to resort to inherent power to grant an in¬ 
junction restraining the defendants from obtaining 
possessions in such circumstances. AIR (Vol 21) 
1934 Lah 79; 36 PLR 142: 150 Ind Cas 15. 

-O. 39, R. 1 — Injunction, when granted — Suit 

by sons for patition and declaration that father’s 
debts are not binding. 

In a suit by the sons for partition and declaration 
that the debts incurred by the father were illegal 
and immoral and so not binding, the sons applied 
for a temporary injunction to stop the sale, threat¬ 
ened by some of the creditors. Apart from conside¬ 
rations of balance of convenience, the chief ground 
for granting or refusing an injunction in such a 
case is whether the plaintiff’s have or have not a 
bona fide claim, and to a certain extent, it is in¬ 
evitable that the Court should prejudge the merits 
of the '•use in deciding the question if the p’aintiffs 
have or have not a bona fide claim. AIR (Vol 17) 
1930 Nag 345: 127 Ind Cas 345 (DB). 

-O. 39, R. 1 — Marriage — Injunction temporary, 

to restrain marriage, whether can be granted. 

An application by the husband of a Muhammadan 
woman, who having exercised the option of puberty 
ceased to be his wife, against certain of her rela¬ 
tives who were parties in a cross suit by the hus¬ 
band which was dismissed and was the subject of 
an appeal, for a temporary injunction restraining 
them from giving away the woman in marriage was 
fipld tn nof maintainable. AIR (V 6) 3919 All 
11: 17 ALJ 1138: 1 UPLR ; (11 C) 185: 54 Ind Cas 
223 (DB). 

-O. 39, R. 1 — Suit for injunction — Co-sharer 

— Building on land — Injunction. 

Where the plaintiffs who were joint owners with 
defendants but who left the latter in sole occupa¬ 
tion of a bui’ding being constructed by the latter 
on the common land and brought a suit for decla¬ 
ration of title and injunction, a temporary injunc¬ 
tion could be granted restraining further building 
on the land. AIR (Vol 1) 1914 Cal 362 : 41 Cal 436: 
18 CWN 176: 19 CLJ 47: 21 Ind Cas 861 (DB). 

-O. 39, R. 1 — Watercourse, construction of — 

Collection of water in a definite channel — Former 
flow — Natural percolation. 

Held, that the plaintiff is entitled to an injunc¬ 
tion restraining the defendant from making a 
watercourse so as to make the water which flowed 
previously from the defendant’s to the plaintiff’s 
land naturally and through percolation in no de¬ 
fined manner into a particular part of flow through 
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the plaintiff’s channel through a defined course, 
even though no greater quantity of water might 
eventually be carried into the plaintiff’s channel 
than before. (1904) 28 M 15 (16) (DB). 

-O. 39 R. 2. 

See also. Civil P. C., O. 39, R. 1. 
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4. 
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9. 
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See also Note 

5. 

10. 

Scope. 



1. Appeal. 

--O. 39, R. 2, O. 41, R. 5 (1) — Under O. 41 R. 5 

(1), Civil P. C., an Appellate Court has power to 
order stay of proceedings when an appeal is filed 
from an ‘interim’ injunction. The expression “stay 
of proceedings in the Court itself but entitles the 
Appellate Court to interfere with the operation of 
injunction which had been already issued. AIR 
(Vol 24) 1937 All 528 : 1937 ALJ 377 : 1937 AWR 
(HC) 381: 1937 ALR 304: 168 Ind Cas 32 (DB). 

-O. 39, R. 2 — Order granting or refusing tem¬ 
porary injunction — Appealability of. 

An order graining or an order refusing to grant 
a temporary injunction is an order passed under 
O. 39, R. 2, Civil P. C. The Court can either grant 
the application of it can refuse it and its juris¬ 
diction to decide the matter is conferred by the 
rule. An appeal lies from an order refusing to 
grant a temporary injunction. AIR (Vol 24) 1937 
Rang 150: 169 Ind Cas 413. 

-O. 39, R. 2 — An appeal is maintainable against 

an order refusing to discharge an injunction issu¬ 
ed under O. 39, R. 2. Civil P. C. AIR (Vol 20) 1933 
Lah 203: 14 Lah 330: 34 PLR 975: 148 Ind Cas 
49. 

-O. 39, R. 2, O. 43, R. 1 (r) — Application for 

attachment before judgment — Defendant under¬ 
taking not to sell — Sale in breach of undertaking 

— Application to take proceedings for contempt 

— Appeal. 

In the course of a suit the plaintiff applied for 
attachment before judgment of certain immovable 
property of the defendant. The defendant there¬ 
upon stated that lie had no intention to sell the 
same till the disposal of the suit and the Court 
passed an order that this was equivalent to placing 
the property in the Court’s protection so that none 
else could attach or proceed against the property 
until further order of the Court. The defendant, 
however, sold the property and the plaintiff ap¬ 
plied for proceedings for contempt of Court. The 
Judge refused to take proceedings and the plain¬ 
tiff appealed: 

Held, that the undertaking given by the defen¬ 
dant read in conjunction with the order of the 
Court had the effect of an injunction and the 
order being one under O. 39, R. 2. Civil P. C., was 
appealable under O. 43, R. 1. AIR (Vol 18> 1931 
Bom 509: 33 Bom LR 1109: 134 Ind Cas 1165. 

-O. 39, R. 2 — When the Code specifically gives 

a right of appeal against order passed under O. 39, 

R. 2. a person cannot be deprived of his right of 
appeal merely because the lower Court acts under 
O. 39. R, 2 by virtue of S. 141. AIR (Vol 36) 1929 
Nag 273: 118 Ind Cas 675. 

-O. 39, R. 2 — An order refusing to attach pro¬ 
perty for disobeying an injunction is an order 
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passed under O. 39, Rule 2 (3) and Is appealable 
under O. 43, R. 1. AIR (Vol 9) 1922 Lah 347* 5 
LLJ 142: 66 Ind Cas 9. 

2. Attachment. 

-O. 39, R. 2 — Attachment of property is not 

a suitable form of remedy except where a person 
is ordered to do something and does not do it 
AIR (Vol 14) 1927 Cal 593: 31 CWN 814: 105 Ind 
Cas 348 (DB). 

3. Breach of contract. 

-O. 39, R. 2 — Contract for sale of goods _ 

Breach of negative covenant in it — Injunction. 

Assuming that a party to a contract for the sale 
of goods can only obtain a decree for specific per¬ 
formance if his case is covered by S. 58, Sale of 
Goods Act, it does not follow that breach of an 
implied negative covenant cannot be restrained 
by injunction merely because the covenant is con¬ 
tained in a contract for the sale of goods. AIR 
(Vol 27) 1940 Cal 466: ILR (1940) 2 Cal 53: 191 
Ind Cas 847. 

-O. 39, R. 2 — An injunction cannot be grant¬ 
ed to prevent the breach of a contract to employ 
certain people. Nor can injunction be granted 
where the applicant has no personal interest in 
the matter. O. 39, R. 2 Civil P. C. AIR (Vol 20) 
1933 Lah 203: 14 Lah 330: 34 PLR 975: 148 Ind 
Cas 49. 

4. Balance of convenience. 

-O. 39, R. 2 — Grant of temporary injunction 

— Grounds for — Balance of convenience — Public 
policy — Relevancy — Duty of Court — Action of 
authority within limits of powers conferred by 
statute — If can be restrained. 

Ray, C. J..:— The Civil Court, when asked to 
issue an order of injunction to restrain the defen¬ 
dant in a suit, must always consider the balance 
of convenience, which includes consideration of 
matters of public policy Whenever a Civil Court 
finds that some statutory authority is acting with¬ 
in the limits of the powers conferred upon such 
authority by law, as a matter of balance of con¬ 
venience, such Court should generally consider it 
to be in favour of the said authority and the agents! 
of such authority. Rare case may, however, arise 
where such authority and agents act ‘mala fide’ 
and abuse their powers. In such cases the arm 
of i he Civil Court is long enough to restrain them, 
although wise regulation of powers, with reference 
to public policy and the balance of convenience, 
would reduce the happening of conflict of jurisdic¬ 
tion to nullity. AIR (Vol 38) 1951 Orissa 230: 16 
Cut LT 174 (DB). 

-O. 39, R. 2 ( 1 ) — Inconvenience likely to result 

from granting injunction greater than that which 
is likely to arise from withholding it — Injunction 
should not be granted. 

In a suit for a declaration that the plaintiff had 
been duly nominated as a candidate for seeking 
election as President of (he British India Associa¬ 
tion and that his nomination paper had been un¬ 
justly rejected, the plaintiff prayed for an injunc¬ 
tion to (he office-bearers of (he association and the 
other candiates for the election not to proceed 
with the election without permitting the plaintiff 
also (o participate in the same. It was found that 
a large number of voters had arrived in the city, 
where election was to be held. at. considerable ex¬ 
pense and inconvenience, and also that the injunc¬ 
tion. if issued, would result in suspension of nil 
business and activities of the association. On the 
other hand, no loss or inconvenience would result 
to the plaintiff by the refusal of the injunction as 
the suit itself was not likely to take much time: 

Held, that the injunction could not be granted 
as the balance of inconvenience resulting from 
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the postponing of the election would be greater 
than the inconvenience resulting from the election 
being held on the fixed date. 

Held also, that the contention that if a temporary 
injunction did not issue, the suit would be infruc- 
tuous was not correct, though that in itself was 
not sufficient to warrant the issue of a temporary 
injunction. AIR (Vol 33) 1946 Oudh 42 : 1945 OWN 
(CC) 350: 1945 AWR (CC) 237 (DB). 

-O. 39, R. 2 — Temporary injunction in suit for 

declaration and injunction, can be granted if ‘prima 
facie’ case is made out and balance of convenience 
is on the side of the plaintiff. AiR (Vol 26) 1939 
Sind 256: 185 Ind Cas 57. 

-O. 39, R. 2 — Defendants, members of old Exe¬ 
cutive Committee managing its affairs — Dispute 
as to validity of election of new office-bearers — 
Injunction restraining old Committee from acting. 

Where the defendants, are members of the old 
Executive Committee of a Union who ca- ry on the 
management of the affairs of the Union pending 
valid election of new office-bearers and the plain¬ 
tiffs are new office-bearers and the validity of their 
election is in dispute, greater inconvenience and 
mischief will be caused by the issue of an injunc¬ 
tion restraining the old Committee from acting 
pending the disposal of the suit and till then the 
plaintiffs cannot be empowered by the Court to 
manage the affairs of the Union as their election 
is challenged. AIR (Vol 21). 1934 Sind 180: 28 
SLR 161: 153 Ind Cas 286. 

5. Disobedience. 

See also Note 9. 

-O. 39, R. 2 (3) — Suit for permanent injunction 

— Interim injunction also applied for and granted 
on plaintiff’s undertaking not to do certain acts —< 
Contravention of plaintiff’s undertaking — Suffi¬ 
cient ground for punishment with imprisonment — 
Breach of undertaking was breach of injunction 
provided in the section. 

The plaintiff in a suit for a permanent injunction 
for restraining the defendants from interfering 
with the plaintiff’s right to take water to his land ; 
applied by petition for an interim injunction against 
defendants, & he was granted the same on his own 
undertaking not “to dig any channel, neither by him¬ 
self nor by his servants”. On a contravention of 
such an undertaking the defendants complained to 
the Court, and the lower Court held that the plain¬ 
tiff had contravened the undertaking and therefore 
ordered his detention in prison. 

Held, that since there was a breach of an injunc¬ 
tion, it would be punishable under O. 39, R. 2 (3), 
C. P. Code. It did not matter whether the under¬ 
taking given by plaintiff was regarded as an injunc¬ 
tion issued by the Court restraining him from dig¬ 
ging a channel or whether his undertaking should 
be regarded as part of the interim injunction issued 
against the defendant. 

Held further, that as the lower Court maintain¬ 
ed its order on the Commissioner’s report of the ab¬ 
sence of a channel in existence, the digging of a 
channel alleged was not mere repairing but surely 
a contravention of the plaintiff’s undertaking. AIR 
(Vol 34) 1947 Mad 98 : 59 LW 412: 1946 MWN 505: 
230 Ind Cas 261: (1946) 2 MLJ 116. 

-O. 39, R. 2 (3) — Injunction — Aggrieved party 

must obey till it is set aside by that Court or sus¬ 
pended by another Court. 

Per Manoharlal, J.— When an injunction order 
has been issued, whether it is right or wrong, it 
must be obeyed. The only remedy of the aggrieved 
party is to come up in appeal to a superior Court 
to have the order vacated. So long as the order 


stands and its operation has not been suspended 
by another Court or by the Court which passed the 
order itself, it will not be tolerated that the liti¬ 
gants would disobey that order. AIR (Vol 33) 1946 
Pat 47: 24 Pat 606 (DB). 

-O. 39, R. 2 — Injunction order — Disobedience 

— Contempt of Court. 

Per Das, J.— Disobedience of an injunction order 
passed under Order 39, Rule 1, by a Court subordi¬ 
nate to the High Court can be punished by it as a 
contempt of Court. AIR (Vol 33) 1946 Pat 47- 24 
Pat 606 (DB). 

-O. 39, R. 2 (3) — Injunction — Disobedience — 

Punishment under R. 2 (3). 

Disobedience of order made under Rule 1 is 
punishable under R. 2 (3). 

Desirability of re-drafting R. 2 pointed out. AIR 
(Vol 33) 1946 Pat 47: 24 Pat 606 (DB). 

-O. 39, R. 2 — Plaintiff obtaining temporary in¬ 
junction against defendant pending hearing of suit 

— Injunction disobeyed — Plaintiff s application 
under Order 39, Rule 2 (3) for action against defen¬ 
dant and certain other persons — Compromise — 
Application withdrawn and dismissed — In conse¬ 
quence of subsequent happenings, plaintiff filing se¬ 
cond application under O. 39, R. 2 (3) for action in 
respect of same breach. 

The plaintiff brought a suit for an injunction 
against the defendant and obtained a temporary 
injunction pending the hearing of the case. This 
temporary injunction was disobeyed and he put in 
an application under O. 39, R. 2 (3), Civil P. C., 
asking the Court to proceed against the defendant 
and certain other persons under this provision. 
Later on, however, in pursuance of an agreement 
with the defendant compromising the c riginal suit 
he withdrew this application, upon which it was 
dismissed by the Court. In consequence of certain 
subsequent happenings, he again came to the 
Court with a fresh application for action to be taken 

under Rule 2 (3), O. 39, in respect of the same 
breach: 

Held that even if O. 39, R. 2 (3) was to be regard¬ 
ed as punitive and the second application could le¬ 
gally lie, this was not a case in which that applica¬ 
tion ought to be granted. For one thing, although 
this would be no legal bar to the granting of it, the 
original suit has been decided and decided by a 
compromise between the parties and not by a forc¬ 
ed adjudication. In the second place, the plaintiff 
himself withdrew his first application and must be 
presumed at that time to have been satisfied with 
what he had got from the compromise. In the 
third place, by permitting this withdrawal, the Court 
must be held to have condoned the contempt of its 
authority and if the object of this provision were 
merely punitive, then once the Court itself had de¬ 
cided that it was prepared to overlook the breach 
and not proceed against the offender, the only 
remedy would be by way of appeal. In bringing 
this second application, the plaintiff was merely 
trying to have an effective counter-blast against a 
notice served on the plaintiff by one of the opposite 
parties to the application thereatening suit on the 
ground that application for injunction was brought 
against him mala fide and was not actuated by a 
motive to vindicate the honcur of the Court AIR 
(Vol 28: 1941 Lah 334: 43 PLR 447: 196 Ind Cas 776. 

-O. 39. R. 2 (1) — The terms of O. 39. R. 2, do 

not contemplate punishment of one who. not being 
a party bound bv an injunction incites or aids in 
the commission of a breach to it. AIR (Vol 27) 
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1940 Nag 203: 1940 NLJ 157: 41 Cr LJ 803 : ILR (1942; 
Nag 45 : 189 Ind Cas 813. 

-O. 39, R. 2 — O. 39, Rr. 1, 2 — Cl. 3 of R. 2, whe¬ 
ther covers breach of injunctions issued under R. 1. 

Clause 3 of R. 2 of O. 39, applies to disobedience 
generally of an injunction granted by the Court 
and the words ‘in case of disobedience’ in Clause 3 
are wide enough to cover breaches of injunctions 
issued under O. 39, R. 1, for which breaches no pe¬ 
nalty is elsewhere provided. AIR (Vol 22) 1935 Pat 
274: 16 PLT 309; 1 BR 476: 155 Ind Cas 619. 

-O. 39, R. 2 — Injunction against alienation — 

Disobedience — Punishment. 

A person who alienates property in contraven¬ 
tion of an injunction issued by the Court under 
Order 39. Civil P. C. must be punished as provided 
in O. 39. R. 2 (3) of the said Code. No one should 
be permitted to disobey such orders with impunity. 
AIR (Vol 18) 1931 Lah 201: 131 Ind Cas 343. 

-O. 39, R. 2 — Detention in prison — Actual dis¬ 
obedience — Necessary. 

Where a temporary injunction was obtained 
against a person directing him not to get the girl 
who had gone to his house married and when the 
person was not responsible in promoting or bring¬ 
ing about the marriage but did not do all that he 
could do to prevent it, it cannot be said that he 
actually disobeyed the order as it was passed and 
so an order for his detention in prison is incompe¬ 
tent. AIR (Vol 16) 1929 Nag 273: 118 Ind Cas 675. 

-O. 39, R. 2 (3) — Injunction — Breach of — 

Kamavan restrained from contracting loans — Va¬ 
lidity of loans contracted thereafter. 

In a suit by the member of a Malabar tarwad 
against a Karnavan for removing him from his 
office, an injunction was issued restraining him 
from contracting loans. 

Held, that notwithstanding such injunction, a 
loan raised by the Karnavan for family purposes 
and utilised for such purposes, was binding on the 
tarwad. AIR (Vol 6) 1919 Mad 772: 35 MLJ 96: 47 
Ind Cas 778 (DB). 

-O. 39, R. 2 (3) — Contempt — Disobedience to 

order of Court. 

The provision as to punishment for disobedience 
to orders of Court is not confined to suits of the 
nature contemplated by Rule 2 Order 39 has to be 
read a'ong with S. 94, Cl. 3. R. 2 of O. 39 applies 
to case of disobedience to an order to do or abstain 
from doing a single act. Clause (3> is independent 
of and is not controlled by R. 4 of O. 39. C. P. C. 
AIR (Vol 5 1918 Mad 340: 7 LW 323; 44 Ind Cas 56. 

- O. 39. R. 2 (3) — Extent of the order under — 

If a disobedencc of an injunction granted under 
O. 39, R. 2 (3). 

If a disobedience of an injunction granted under 
O. 3.9. R. 2 (3) has occurred and an application 
for action being taken within R. 2 (3) is made and 
a dissolution of the injunction takes place subse¬ 
quently as a resu’t of the dismissal of suit the dis¬ 
missal of the suit does not excuse the party guilty 
of disobedience. The Court is not bound under R. 2 
(3) in the first instance to attach property and then 
onlv order imprisonment. The matter is one left 
to the discretion of the Court. An order for attach¬ 
ment of pronerty or imprisonment of the person 
guilty of disobedience of an injunction is not an en¬ 
forcement of the order of injunction but is a punish¬ 
ment for past disobedience. AIR (Vol 4) 1917 Mad 
448: 39 Mad .907: 3 TAV 430: 30 MLJ 523: 19 MLT 
314; (1016) 1 MWN 328; 34 Tnd Cas 588 (FB). 

O. 39, R. 2 (3) — Injunction restraining defen¬ 
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dant company from disposing of the goods — Assis¬ 
tant of the firm. 

When an Injunction was issued restraining the 
defendant company from disposing selling or deal¬ 
ing in any manner with certain goods, in the ab¬ 
sence of a mention of servants and agents in the 
order, an assistant in the firm not named in the 
order, cannot oe punished for contempt of Court 
AIR (Vol 3) 1916 Cal 340: 42 Cal 1169; 21 CLJ 578: 
30 Ind Cas 4 (FB). 

-O. 39, R. 2 (3) —? Injunction — Extent of ope¬ 
ration — Disobedience — Government’s liability. 

An injunction which is discharged subsequently 
must be obeyed during its subsistence. The Govern¬ 
ment paid the money against Court’s order of in¬ 
junction with notice of the order to one of the par¬ 
ties. held, though with regard to the payments made 
under statutory powers, the action of the executive 
is justifiab’e, the question whether any particular 
sum mentioned in the contract in suit could be paid 
as for “labour and supply” was a question of cons¬ 
truction and therefore of law. The proper course 
for the executive would have been either to apply 
to the Court to determine the question of construc¬ 
tion of the contract and to pay accordingly or to pay 
the whole amount over to the Receiver and to ob¬ 
tain an order from the Court or the Receiver to 
pay the sums properly payab’e according to the true 
construction of the terms of contract. Obiter — 
Where the true owner of a pension is prevented by 
injunction from getting his pension from Govern¬ 
ment he should be committed for contempt if he 
disobeys the Court’s injunction and gets the pen¬ 
sion from the Government. AIR (Vol 2) 1915 PC 
106: 20 CWN 457: 84 LJPC 157: 35 Ind Cas 378. 

-O. 39, R. 2 (3) — Disobedience of injunction 

— Issued by Court — Suit transferred to another 
Court — Jurisdiction of second Cjurt to punish 
disobedience. 

Under O. 39. R. 2 (3) the Court granting the in¬ 
junction can punish its disobedience; where after an 
order for injunction was passed the suit was trans¬ 
ferred to another Court, that Court cannot punish 
the disobedience of the injunction as the order for 
granting the same was not passed bv it. AIR (Vol 
1) 1914 Cal 815; 18 CWN 470: 22 Ind Cas 499 (DB). 

-O. 39. R. 2 (3) — Disobedience to injunction 

order — Detention in prison — Attachment of pro¬ 
perty, if a necessity for. 

Attachment of property is not a pre-requisite be¬ 
fore an order to detain a person in prison for dis¬ 
obedience of an order of injunction, can be passed. 
AIR (Vol l) 1914 Mad 141: (1913) MWN 1019: 14 

MLT 545: 26 MLJ 37 : (1914) MWN 90: 22 Ind Cas 
404. 

-O 39. R 2 (3) — O. 30, R. 1 (r) — Disobedience 

to order of injunction. 

An order refusing to attach property for dis¬ 
obedience to an injunction is one under O. 39, R. 2 
(3 and appeal lies from it under O. 43. R. 1. ’ AIR 
(Vol 1) 1914 Macl 141 (2> : (1913) MWN 1019 : 
14 MLT 545 : 26 MLJ 37 : (1914) MWN 90 : 22 
Ind Cas 404. 

6 . Grant on terms. 

-O. 33, R. 2 (2) — Guardians and Wards Act, 

(VIII of 1880). S. 43 (4) — Guardian of the person 
of a female ward — Power to demand security 
from. 

A District Court can demand security from the 
guardian of the person of a female infant ward 
to prevent his giving her in marriage without the 
consent of her “proper male relations.” Such an 
order does not abate by the death of the applicant. 
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AIR (Vol 1) 1914 Lah 180: 20 PLR 1914: 12 PWR 


1914; 23 Ind Cas 351. 

7. Injunction in mandatory form, 

•-O. 39, R. 2 — Not covered by R. 2. 

A Court acting under O. 39, R. 2, can only grant 
an injunction restraining the defendant from com¬ 
mitting injury. It is no answer to such injunction 
that in effect the defendant is compelled to per¬ 
form certain acts which ordinarily would be sub¬ 
ject of a mandatory injunction. And if for some 
reason the Court finds it necessary to issue a tem¬ 
porary mandatory injunction, it cannot be said 
that such an injunction is beyond its inherent po¬ 
wer, but it should not act under O. 39, R. 2. AIR 
(Vol 14) 1927 Mad 210; 99 Ind Cas 566: 24 MLW 
854. 

-O. 39, R. 2 — Mandatory — Injunction, tem¬ 
porary — Mandatory in form. 

Courts in India have power by virtue of the order 
to issue temporary injunctions in a mandatory 
form. 38 Eo:n 381, Diss. AIR (Vol 5) 1918 Mad 
588; 41 Mad 208: 6 LW 140: (1917) MWN 501: 33 
MLJ 448: 41 Ind Cas 384 (DB). 

-O. 39, R. 2 — Mandatory injunction. 

On an interlocutory application, the Court has 
power to pass a mandatory injunction before the 
suit is heard. AIR (Vol 1) 1914 Bom 195: 16 Bom 
LR 566: 28 Ind Cas 121 (DB). 

-O. 39, R. 2 and S. 115 — Moffusil Courts — 

Competency to grant — Revision. 

It is doubtful whether moffusil Courts have 
power to grant mandatory injunctions on interlo¬ 
cutory applications, still more to grant them be¬ 
fore the hearing; in such cases, the High Court 
may interfere in revision. AIR (Vol 1) 1914 Bom 
42: 38 Bom 381: 16 Bom LR 288: 24 Ind Cas 626 
(DB). 

8. “Or other injury of any kind”. 

--O. 39, R. 2 — Applicability — Execution of 

compromise decree which had not been set aside 
— If amounts to committing an injury — Inherent 
jurisdiction of Court to grant injunction apart 
from provisions of O. 39. 

It cannot be said that proceedings in execution 
of a compromise decree which had not been set 
aside would amount to committing an injury 
within the meaning of O. 39, R. 2, C. P. Code. 

The Subordinate Court and the High Court 
sitting as an appellate Court against the orders of 
the Subordinate Court have no inherent jurisdic¬ 
tion to issue an injunction apart from the provi¬ 
sions of O. 39, C. P. Code. AIR (Vol 36) 1949 Mad 
104; 1948 MWN 535: ILR (1949) Mad 316; 61 -LW 
541: (1948) 2 MLJ 188 (DB). 

-O. 39, R. 2 — Suit for infringement of trade 

mark — Issue of interim injunction — Considera¬ 
tions. 

In disposing of an application for an interim 
injunction in a suit for a perpetual injunction 
based on an alleged infringement of a trade¬ 
mark, it is only necessary to decide whether a 
prima facie case has been made out for the issue 
of an interim injunction and whether the balance 
of convenience required it. AIR (Vol S3) 1946 Sind 
70: 222 Ind Cas 26. 

-O. 39. R. 2 — Where the defendants have pub¬ 
lished a book containing plays which are a verba¬ 
tim coby of the plaintiff’s book, the list of contents 
in plaintiff’s book is exactly duplicated in the de¬ 
fendant’s book and the whole paragraph from the 
foreward of the plaintiff’s book has been accurately 

5F.Y.D./D.F. 8 


copied out in the introduction of the defendant’s 
book, prima facie case is made out for issue of a 
temporary injunction. AIR (Vol 20) 1935 Lah 282: 
156 Ind Cas 841. 

-O. 39, K. 2 and S. 151 — Temporary injunction 

refused. 

The issue of a temporary injunction staying 
further proceedings in another Court in the exer¬ 
cise of equitable jurisdiction was refused as the 
petitioner could easily raise his plea of want of 
jurisdiction in the other Court. AIR (Vol 20) 1933 
Lah 592. 

-O. 39, R. 2 — Plaintiffs were the proprietors of 

the Lahore Law Times, a monthly journal in which 
the judgments of the Financial Commissioner of 
Lahore in revenue cases decided by him were pub¬ 
lished. The defendants compiled, printed and 
published a book called “Current Punjab Case Law 
Revenue Rulings”. Plaintiffs brought a suit for 
infringement of copyright and for issue of perpe¬ 
tual injunction restraining the defendants from 
infringing the plaintiff’s copyright and directing 
them to render account of copies of the 'Revenue 
Rulings’ published by them. Plaintiffs also prayed 
for an issue of a temporary injunction against sell¬ 
ing copies of the book till the decision of the suit. 
The trial Court, dismissed the application but, 
however, passed an order directing the defendants 
to keep regular accounts of the publication and 
sale of the books and to produce them in Court, if 
and when called upon to do so; 

Held, that on the facts of the case the plaintiffs 
had failed to make out a case for issue of a tem¬ 
porary Injunction restraining the defendants from 
selling their books, pending the disposal cf the 
suit. The injury with which the plaintiffs said, 
they were threatened was not irreparable, and the 
interests of the plaintiffs were amply safeguarded 
by asking the defendants to keep separate and 
regular accounts of the sale of their books, which 
they should produce in Court if and when called 
upon to do so. AIR (Vol 20) 1933 Lah 448- 34 

PLR 249: 149 Lid Cas 934. 

-rO. 39, R. 2 — Injury, meaning of. 

The word ‘injury’ complained of in O. 39. R. 2, 
includes the wrongful giving of a minor girl in 
marriage to an unsuitable husband. AIR (Vol 20) 
1933 Nag 62: 28 NLR 332; 141 Ind Cas 170. 

-O. 39, R. 2 — Arbitration proceedings — Futile 

proceedings — No injunction. 

The Court will not restrain parties from procee¬ 
ding to arbitration under O. 39 or S. 53. Specific 
Relief Act, where the proceedings sought to be res¬ 
trained are merely futile and will do no injury to 
tne applicant. Court will grant an injunction only 
where a suit has been brought in which the instru¬ 
ment containing the submission clause is impea¬ 
ched for fraud or mistake or surprise cr for some 
other reason; and where the arbitrator has mis¬ 
conducted himself. The fact that the arbitrators 
will not deal with matters which ought to be dealt 
with together with those being dealt with by them 
is no ground for granting an injunction. AIR 
(Vol 14) 1927 Sind 182 : 101 Ind Cas 160: 21 SLR 
306. 

-O. 39, It. 2 — Trade name — Infringement — 

Temporary injunction. 

Where there is real danger of the plaintiff suffer¬ 
ing irreparable loss by the user of the defendant 
of his present name, which was similar to the 
plaintiffs, the Court would issue a temporary in¬ 
junction restraining defendant from issuing the 
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name till the case is over. (1913) 40 Cal 570: 21 
Ind Cas 258. 

9. Power of Court. 

See also Note 5. 

-O. 39, R. 2 — Discretion — Exercise of — 

Principles — Temporary injunction — Conditions 
for grant of — Contract terminable at wiU of 
party — Injunction to restrain termination — 
Right to. 

Under O. 39, R. 2, C._P. Code, the Court has 
a discretion in the Inatter of granting a tempo¬ 
rary injunction, this discretion is to be exercised 
judicially and according to well-settled principles. 
One such principle is that in a case of the kind 
referred to in the rule the Court will ordinarily 
decline to grant a temporary injunction, if the 
plaint and the affidavits filed by the parties show 
on the face of them that the case is not one for 
a perpetual injunction. S. 56. Specific Relief Act, 
specifies the cases in which a permanent injunc¬ 
tion cannoD be given. A Court ought not to pre¬ 
vent a man from doing what by contract, it is law¬ 
ful for him to do. There can be no specific per¬ 
formance of a contract which by its terms is 
revocable at the will of a party thereto, and there 
can be no injunction in such case restraining the 
termination of the contract, because the decree, if 
any. may be rendered nugatory at the will and 
pleasure of that party. AIR (Vol 37) 1950 EP 
40 (DB). 

-O. 39, R. 2 — The lawful exercise of a right 

vested in a person cannot be legally restrained by 
the Court under R. 2, O. 39. Civil P. C. AIR (Vol 
26) 1939 All 643: ILR (1939) All 825: (1939) ALJ 
688: 1939 AWR (HC) 561: 187 Ind Cas 305. 

-O. 39, R. 2 — Order 39. R. 2, is not applicable 

to a case where the breach of contract has al¬ 
ready taken place and there is no prayer in the 
suit to restrain the defendant from committing 
any other injury. 

But the Court can grant an injunction ex debito 
justitiae even in cases not covered by provisions 
in the Civil P. C. AIR (Vol 20) 1933 Lah 73* 34 
PLR 51: 140 Ind Cas 843. 

-O. 39, R. 2 — High Court can grant only an in¬ 
junction in a case coming from a mofussil Court, 
in accordance with the provisions of o. 39. It has 
no power to grant an injunction staying the exe¬ 
cution of a decree in a mofussil Court pending a 
revision petition. AIR (Vol 20 1933 Mad 500 (2>: 
(1933) MWN 18: 27 MLW 110: 36 Mad 562- 64 MLJ 
112 ; 141 Ind Cas 607. 

-O. 39, It. 2 — Contempt — Abettors of. 

Clause (3), R. (2) is not intended to give the 
Court power to visit for contempt of Court people 
against whom no order is made or terms imposed 
and therefore abettors of contempt of Court can¬ 
not be punished. AIR (Vol 14 1927 Cal 598: 105 
Ind Cas 348: 31 CWM 814 (DB). 

-O. 39. R. 2 — A temporary injunction can only 

be issued to the defendant and not to any other 
person. Suit for a declaration that L. K. is not 
eligible to stand as candidate, cannot be said to 
be a suit for restraining from committing an in¬ 
jury of any kind. But even supposing the suit 
comes within the four corners of O. 39, R. 2. the 
case is not one m which an injunction should issue. 
Where L. K. has been declared by competent au¬ 
thority to'be eligible for standing as a candidate 
at the election, and. as the election itself cannot 
and obviously should not be stopped, it would not 
be right to restrain him from taking part in it. 


To restrain him in the way suggested would be 
tantamount to granting the plaintiff the relief 
sought m his suit and might deprive the defendant 
ol a right to which he is really entitled. This 
would be a grave injustice to him for which he 
could not be adequately compensated afterwards. 
AIR (Vol 10) 1923 Lah 47: 79 Ind Cas 233. 

- O. 39, R. 2 — Application to punish — Forum. 

Where business of the Court that granted the in¬ 
junction was transferred to another Court and an 
application under O. 39, R. 2 (3) was made to the 
latter Court for punishing the breach of the injunc¬ 
tion. 

Held, that the Court had jurisdiction to entertain 
the petition under S. 150: O. 39, R. 2 (3) does not 
say that it is only the Court granting the injunction 
that should make the order under it; so that there 
is nothing in that iu!e which excludes the applica¬ 
tion of S. 150 by bringing it within the words “save 
as otherwise provided for". 26 C. W. N. 216, Dlss. 
AIR (Vol 10) 1923 Mad 92 : 43 M. L. J. 713 : 86 
Ind Cas 650 : 1922 M. W. N. 743 : 16 M. L. W. 748 • 
46 Mad 83 (DB). 

-O. 39, R. 2 — Injunction — Legal proceedings 

— High Court — Original Side. 

A Judge sitting on the original side of the High 
Court has jurisdiction to restrain the deft, in a suit 
before the High Court by an injunction from pro¬ 
ceeding with a suit instituted by him in a mufassal 
Court in such a way as to delay or embarrass the 
trial of the suit in the High Court. AIR (Vol 7)' 
1920 Bom. 296 : 21 Bom. L. R. 963 • 53 Ind Cas 518 
(DB). 

-O. 39. R. 2 — Injunction — Order of single 

Judge — Notice. 

An order prohibiting a judgment-debtor from 
transferring his property, when passed in the pre¬ 
sence of counsel for both parties takes effect from 
the date of its delivery just as much as a perman¬ 
ent injunction embodied in a judgment and the 
judgment-debtor is not absolved from liability sim¬ 
ply because it is not served upon him personally. 
A single Judge of the High Court has jurisdiction 
to pass the order of stay, subject to certain condi¬ 
tions. AIR (Vol 6) 1919 All 20 : 17 A. L. J. 1127 : 
42 All 98 : 58 Ind Cas 600 (DB). 

-O. 39. R. 2 — Injunction — Person not a party. 

A Court has no jurisdiction to issue an injunction 
against a person not a party to the suit or to sum¬ 
mon before it any person not a party to the injunc¬ 
tion. A I R (Vol 5) 1918 Pat. 582 : 44 Ind Cas 496 
(DB). 

O. 39, It. 2 (3) — Injunction — Breach — Penal¬ 
ly — Order without jurisdiction. 

Unless the Court has jurisdiction over the sub¬ 
ject matter of the controversy disobedience of its 
injunction is not punishable. An injunction in mat¬ 
ters beyond the jurisdiction of a Court is void. 

(1912) 15 C. L. J. 147 : 16 C. W. N. 447 : 14 Ind Cas 
380 (DE). 

(>. 39, R. 2 (S. 493 Old Code) — District Court 
can act only on application and not ‘suo motu*. 

(1903- 26 M. 494 (495). 

10. Scope 

-O. 39, R. 2 — Applicability — “Breach of con¬ 
tract or other injury of any kind” — Biliar Bakast 
Dispute Settlement Act, 1947 —» Reference to Board 
under — Proceedings — Nature of — Injunction to 
restrain — If can issue. 

Tiie lawful exercise of a right vested in a party 
cannot be legally restrained by a Court under 6. 
39, R. 2. C. P. Code. Where a party is prosecuting 
a reference in respect of a dispute under the Bihar 
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> Bakast Dispute Settlement Act before the Board 
i constituted under that Act, it cannot be said that 
; such party is committing a breach of contract or 

“other injury of any kind” within the meaning of 
0. 39, R. 2. 

Further, proceedings before the Board, under the 
Bihar Act Xin of 1947, are of a judicial nature and 
no injunction can therefore issue to restrain such 
proceedings, when it is not shown prima facie that 
the continued prosecution of such proceedings 
would be vexatious or involve injustice to the appli¬ 
cant under O. 39, R. 2, C. P. Code. AIR (Vol 38) 
1951 Pat. 224 (DB). 

-O. 39, Rr. 2 (3) and 1, S. 24 — O. 39, R. 2 (3), 

applicability of, to injunction issued under R. 1 — 
Injunction issued under R. 1 — Proceedings for its 
enforcement, if transferable under S. 24. 

The provisions in Sub-R. (3) of R. 2 of O. 39, 
Civil P. C., must have been intended to apply to 
injunctions issued under that rule. Sub-Rule (3) 
of R. 2 does not apply to injunctions issued under 
R. 1. Consequently, the proceedings for enforce¬ 
ment of an injunction under R. 1 are transferable 

> under the provisions of S. 24, Civil P. C., and the 
pioper Court to enforce the injunction is the Court 
which, at the time, was seized of the suit in the 
course of which the injunction was issued. AIR 
(Vol 28) 1941 All 140 : (1941) A L J 46 : 1941 A W 
R (H C) 51 : 1941 O W N (H C) 41 : I L R (1941) 
All 295 : 194 Ind Cas 166 (DB). 

-O. 39, R. 2 (3) — Whether coercive or punitive. 

! Quaere — Whether the provisions of R. 2 (3) of 
O. 39, Civil P. C., are coercive or punitive. AIR 
( (Vol 28) 1941 Lah. 334 : 43 P L R 447 : 196 Ind Cas 
776. 

3 -O. 39, R. 2 — Interlocutory injunction, when 

■ granted. 

D The plaintiff is entitled to an interlocutory in¬ 
junction, if he can make out a good case that he will 
• succeed, having regard to the p-rovisions of Chap. 
X, Specific Relief Act, in obtaining a perpetual in¬ 
junction at the trial. A I R (Vol 27) 1940 Cal 466 
3 :ILR (1940) 2 Cal 53 : 191 Ind Cas 347. 

-O. 39, R. 2 — Suit for perpetual injunction — 

Temporary and interim injunction. 

In a suit for a perpetual injunction, a temporary 
injunction is to be granted or refused on a consi- 
1 deration of the following points : (1) Has the plain¬ 
tiff made out a good prima facie case ? (2) On which 
; side lies the balance of convenience ? 

1 A deed of conveyance gave the plaintiff a right 
of way to certain road. The deed of conveyance 
made no mention of the nature and dimensions of 
that passage and, therefore, prima facie plaintiff 
was entitled to the passage as it existed on the date 
of the conveyance. On the date of the conveyance 
that passage was a passage which connected his 
property with the road and ran between two com¬ 
pound walls. That passage was 20 feet wide. The 
defendant started operations for construction of a 
building and was encroaching upon the passage to 
the extent of about 5 feet. Plaintiff brought a suit 
for declaration and a permanent injunction and 
applied for a temporary and interim injunction. 

Held, that the plaintiff had every right to say 
; that having made out a prima facie case, he was 

t entitled to a temporary injunction. AIR (Vol 26) 

, 1939 Sind 17 : 179 Ind Cas 626. 

-O. 39, R. 2 (3) Civil P. C., governs both R. 1, and 

r the earlier part of R. 2. Consequently, the penalty 
prescribed in O. 39, R. 2 (3) applies to cases of in- 
Junctions issued under O. 39, R. 1 also, though 


there is no specific provision to that effect. AIR 
(Vol 23) 1936 Pat 23 : 2 B R 187 : 15 Pat 320 ; 17 P 
LT 61: 160 Ind Cas 347 (DB). 

-O. 39, R. 2 — Temporary injunction — Discre¬ 
tion of Court — Extent of — Pecuniary interest of 
applicant must be involved. 

Relief by way of temporary injunction is in the 
discretion of the Court, but that discretion is not 
unfettered, and it must be exercised in accordance 
with the principles generally recognised. One of 
these principles is that the Court will not grant an 
interlocutory injunction, except in cases where 
there is some pecuniary or proprietary right of the 
plaintiff which requires protection. 

Although the powers of the Court under O. 39, 
R. 2, appear to be wide enough to enable it to grant 
an interlocutory injunction, yet in cases where the 
question is merely one of personal status of the 
applicant the Court will refuse to grant it, unless 
the applicant has also pecuniary interest in the 
subject-matter of the injunction. (1937) 172 Ind 
Cas“ 800 : I L R (1937) 1 Cal 3tT2 : 41 C W N 755. 

-O. 39, R. 2 — Specific Relief Act (I of 1877), S. 

53 — Suit for perpetual injunction — Perpetual in¬ 
junction not capable of being granted — Tempor¬ 
ary injunction, if can be granted — Declaration 
asked for as a basis of injunction. 

Where a perpetual injunction cannot be granted 
under S. 56. Specific Relief Act. then a temporary 
injunction cannot be passed under O. 39, R. 2, Civil 
P. C. Where the plaintiff’s case is primarily one 
for injunction and he only asks for a declaration 
as a basis for that injunction, the Court has to be 
satisfied that the declaration will in all probability, 
be granted and not merely that the suit needs con¬ 
sideration and is not bound to fail by virtue of 
some apparent defect. In the case of a suit which 
is, on the face of it, one to prove that the Local 
Govt, was wrong in passing an order which it had 
a statutory right to pass, it cannot be said that the 
Court, without hearing the evidence or going into 
the merits of the case, was satisfied that such 
a suit would in all probability, succeed; and with¬ 
out being so satisfied, it cannot legally grant the 
injunction. AIR (Vol 21) 1934 All 876 ; 1934 A L 
R 938 : 152 Ind Cas 98. 

-O. 39, R. 2 — Effect of order to deprive defen¬ 
dant of right — Injunction, if can be granted. 

Where the effect of an injunction would be to 
deprive the defendants finally and for ever, of the 
right which they claimed and to restrain the de¬ 
fendants would be tantamount to granting the 
plaintiff the relief sought in his suit and might de¬ 
prive the defendants of a right to which they are 
really entitled, the injunction should not be grant¬ 
ed as to do so will be a grave injustice to the defen¬ 
dants for which they cannot be adequately com¬ 
pensated afterwards. Further, a Court cannot be 
asked to give the relief which forms the cause of 
action in the suit under colour of a temporary in¬ 
junction. AIR (Vol 21) 1934 Sind 136 : 151 Ind 
Cas 862. 

-O. 39, R. 2 — Conditions — Delay in filing suit 

— Injunction to prevent discharge of employees — 
Applicant not having personal interest — Effect — 
Order refusing to discharge injunction — Appeala¬ 
bility of. 

The issue of a temporary injunction is governed 
by the same principles as the grant of a permanent 
injunction at the trial of a case. The mere fact 
that the suit would be infructuous if the temporary 
injunction does not issue is no reason in law why 
it should be granted. 
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No injunction can issue except against a named 
person. Equity acts in personam and an injunction 
must be addressed to the defendant personally. The 
N. W. Railway Administration, Lahore, is not an in¬ 
dividual nor is the Agent, N.-W. Railway, an indivi¬ 
dual. 

Where a suit is delayed till the last day and a tem¬ 
porary injunction is applied for on the very day 
the suit is Instituted and the facts underlying the 
application were known long before that, this in it¬ 
self is a sufficient reason for refusing to issue a tem¬ 
porary injunction. 

An injunction cannot be granted to prevent the 
breach of a contract to employ certain people. Nor 
can an injunction be granted where the applicant 
has no personal interest in the matter. 

It is not open to a Court frivolously and vexa^ 
tiously to issue such a process without proper cause 
and due consideration. 

An appeal is maintainable against an order refus¬ 
ing to discharge an injunction issued under O. 39, 
R. 2, Civil P. C. AIR (Vol 20) 1933 Lah 203: 14 Lah 
330: 34 PLR 975: 148 Ind Cas 49. 

-O. 39, R. 2 — Injunction against Criminal Pro¬ 
ceedings. 

A Civil Court has no jurisdiction to restrain a 
party by an injunction from pursuing her remedy, 
under S. 488, Cr. P. Code, in a Criminal Court. AIR 
(Vol 17) 1930 Cal 753. 

--O. 39, R. 2 — Exercise of powers — Prima facie 

case, what is. 

The rule that before the issue of a temporary in¬ 
junction the Court must satisfy itself that the 
plaintiff has a prima facie case does not mean 
that the Court should examine the merits of the 
case closely and come to a conclusion that the 
plaintiff has a case in which he is likely to suc¬ 
ceed. This would amount to pre-judging the case 
on its merits. AIR (V 13) 1926 Lah 589 : 96 Ind 
Cas 286. 

-O. 39, R. 2 — Municipal election. 

Holding of an election by the Chairman of a 
?/!unicipality under a notification of the Governor 
in Council under S. 43 of the Madras District Muni¬ 
cipalities Act not properly notified under S. 328 of 
the Act does not give a cause of action to a voter 
for an injunction against the Municipality. AIR 
(Vol 13; 1926 Mad 1147: 97 Ind Cas 172: 1926 MWN 
582. 

-O. 39, R. 2 — The drafting of Rule 2 (3) of O. 39 

is somewhat inartistic, but there is no doubt that 
it applies to disobedience generally of an injunction 
granted by the Court. It applies not only to disobe¬ 
dience of an order issued under Clauses (1) and ( 2 ) 
of that rule but has a more general application; it 
applies alike to disobedience of all the injunctions 
issued under S. 94. AIR (Vol 13) 1926 Mad 574: 50 
MU 401: 95 Ind Cas 106 (DB . 

-O. 39, R. 2 — Meeting of shareholders. 

A very strong case must be made out to induce 
the Court to stop a meeting of shareholders, special¬ 
ly on an interlocutory motion. ATR (Vol 13) 19^6 
Sind 295; 97 Ind Cas 84. 

O. R. ,3 — Election — Suit to contest — In¬ 
junction tv mien fe Site 

-'.n a suit by plaintiff to declare the election of de¬ 
fendant invalid plaintiff applied for a temporary in¬ 
junction restraining defendant from sitting’and 
votinjr as member of the Legislative Council h-1 d 
oavio? regard to the fact that the plaintiff had do 
liberatelv elected to carry his appeal to the Cover 

nor-General-in-Council and failed, and to the seri¬ 
ous delay occasioned, and to the fact that defendant 
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had already sat and voted on the Council for two 
sessions, the injunction should not be granted AIR 
(Vol 1) 1914 Cal 152: 41 Cal 384 : 20 Ind Cas 676. 

-O. 39, R. 2 — Decree of Revenue Court — Suit 

for declaration that decree bad — Temporary in- 
junction — No prayer for permanent injunction. 

Although a decree may have been passed by a Re- 
venue Court, proceedings in execution -in a Civil 
Court may be stayed by the Civil Court if a suit 
has been brought for a declaration that the decree 
was obtained by fraud or was made without Juris¬ 
diction and for a perpetual injunction to restrain 
the decree-holder from executing the decree. 16 All 
426, Diss. from. 

If the suit is brought simply for the declaration 
and there is no prayer for a perpetual injunction 
then a temporary injunction under O. 39, R. 2 of 
the C. P. Code cannot be issued. (1912) 16 CLJ 5 flv 
18 CWN 12; 15 Ind Cas 614 (DB). 

39, R. 3. 

O. 39, R. 3 —» Practice — Injunction — Ex parto 
interlocutory injunction — Nagpur High Court Rules 
and Orders (Civil) (1938), Chap. XII, R. 283. 

Interlocutory injunctions are very readily grant¬ 
ed on the side that is asking for them undertaking 
to pay to the person damnified by the granting of 
the injunction any damages that that person may 
sustain. It is necessary to take an undertaking 
from either Counsel or the party to that effect be¬ 
cause the powers of the Court to make an order as 
to damages are exceedingly limited. If the under¬ 
taking is not forthcoming, the injunction shou’d not 
be granted ex parte save in very rare circumstances. 
If it is given the injunction should readily be grant¬ 
ed. AIR (Vol 27) 1940 Nag 45: 1939 NLJ 483- ILR 
U941) Nag 578: 184 Ind Cas 570 (DB). 

-O. 39, R. 3 — When an injunction has been 

granted and would remain in force till it is cancel¬ 
led, an appeal is competent from the order granting 
the injunction. The fact that consequent upon the 
order notice to show cause has been issued is im¬ 
material. AIR (Vol 20) 1933 Lah 282: 149 Ind Cas 
C42. 

-O. 39, R. 3 — Interim injunction — Stay of, by 

Court, ex parte — Power of Appellate Court to stay 
— Revision. 

An Appellate Court can order stay of an interim 
injunction ex parte if it thinks that a fit case has 
been made out. 

Where the interim order, so far as the relief 
claimed in the suit is concerned, really decides the 
action, the Appellate Court is justified in ordering 
a stay so that as far as that issue is concerned, it 
might remain open until it has heard the appeal. 

Wheie, in an appeal against an order granting an 
interim injunction, the Appellate Court passes an 
ox parte stay order and subsequently, after the hear¬ 
ing of the appeal on merits, purports to confirm the 
stay order, the order so passed is really a totally in¬ 
dependent order based on the merits, and the High 
Court, will not. be justified in interfering with it in 
revision. AIR (Vol 19) 1932 All 223: 138 Ind Cas 
322 (DB). 

-O. 39, R. 3 — Appeal. 

An order merely ordering notice under O. 39, R. 3, 
C. P. Code, is not appealable. AIR (Vol 11 ) 1994 
Mad 857: 20 MLW 556 (DB). 

-O. 39, R. 3 — Ex parte order. 

If the object of granting the injunction is likelv 
to be defeated by delay, the Court may grant an ex 
parte injunction without notice to the opposite 
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party. AIR (Vol 7) 1920 Low Bur 149 : 64 Ind Cas 
534: 13 Bur LT 227. 

-O. 39, R. 4. 

-O. 39, R. 4, O. 43, R. 1 (r) — Order refusing to 

discharge injunction, if appealable. 

Where en older for an injunction has been pass¬ 
ed, an application may be made under Order 39, 

R. 4 to discharge that order. If that application 
succeeds, clearly appeal lies because it results in 
an order being discharged. Also if the applica¬ 
tion is dismissed, still the order is made under 
O. 39, R. 4, which attracts O. 45, R. (1) (r) which 
makes that order appealable. AIR CVol 27) 1940 
Nag 45: ILR (1941) Nag 578: 1939 NLJ 483: 184 
Ind Cas 570 (DB). 

-O. 39 R. 4 — Temporary — Blokarrari tenure 

sold in certificate proceedings — Auction-purchaser 
applying for delivery of sale certificate and for 
dakbaldehani — Bakhal-dehani issued — Suit in 
meantime by members of certificate-debtor’s family 
for permanent injunction restraining auction-pur¬ 
chaser from taking possession — Temporary in¬ 
junction issued which was received by Certificate 
Officer on same date of issue of dakhal dehani but 
subsequent to such issue. 

In a certificate proceeding, a ‘mokarraiT tenure 
carrying an annual rent of over Rs. 2,000 situate 
within the jurisdiction of J Court was brought 
to sale and was purchased by defendant on March 
15. Subsequently, there was an application under 
S. 20 of Public Recovery Act by some of the sons 
of the judgment-debtors which ended in a compro¬ 
mise whereby the sale was to be set aside on judg¬ 
ment-debtors’ paying certain amount on certain 
date. On the expiry of such date without Pay¬ 
ment on September 3, the auction-purchaser ap¬ 
plied for the delivery of the sale certificate to him 
and for ‘dalchal dehani’. Next day, the sale certi¬ 
ficate was signed and ‘dakhal dehani’ issued. On 
the same date, a letter was received, later on, from 
& Court at G saying that a temporary injunction 
had issued against defendant No. 1 in respect of 
his taking possession of the interest of the plain¬ 
tiffs in the suit. The Certificate-officer thereupon in¬ 
formed the Court that ‘dakhal dehani’ had already 
issued. The suit in which the temporary injunction 
had been issued was a suit instituted at G for the 
issue of a permanent injunction to restrain defen¬ 
dant from dispossessing plaintiffs from their legi¬ 
timate interest in the ‘mokarrari’ tenure, and it 
was brought by some members of the family of the 
certificate-debtors on the footing that the minor 
plaintiffs had been impleaded in the certificate 
proceedings as majors, so that the certificate sale 
could not affect their shares, and that other plain¬ 
tiffs, being younger sons, were not represented in 
the certificate proceedings at all, so that their 
shares were also not affected by those proceedings. 
The suit was valued at Rs. 1,100. The Court grant¬ 
ed a temporary injunction on the ground among 
others that the balance of convenience was in the 
plaintiff’s favour and that the ‘status quo’ ought 
to be maintained until the disposal of the suit: 

Held, that no injunction, temporary or perma¬ 
nent, could lie, against a ‘dakhal dehani’ that had 
already been effected; nor would the balance of 
convenience in a case like the present lie in the 
plaintiff’s favour in the face of the liability of the 
auction-purchaser or his successor to pay to the 
superior landlord a yearly rent much in excess of 
the figure at which the plaintiffs had valued their 
suit. The temporary injunction must, therefore, be 
set aside AIR (Vol 26) 1939 Pat 509: 5 BR 543: 
181 Ind Cas 270. 

-O. 39. R. 4 — Scope and applicability. 

Order 39, R. 4. is intended to cover two classes 
of cases. (1) when an urgent order ‘ex parte’ has 
been passed under R. 3, R. 4 will allow the party 


against whom it has been passed to apply to have 
it discharged or varied or set aside; and (2) wnen 
an injunction order already in force has, owing to 
fresh circumstances, become unduly harsh or un¬ 
necessary or uirworkable, it would be open to either 
party to apply under R. 4 to the Court to discharge, 
vary, or set it aside. R. 4 is not intended to set 
at nought the ordinary ‘cursus curiae that, once 
a Court has decided a matter after giving each 
side an opportunity of being heard, its order is 
final and binding on itself as much as on the parties, 
and cannot be re-opened except on the presenta- 
lion of some new matter not available w 7 hen the 
original order was passed. AIR (Vol 16) 1929 Mad 
803; 120 Ind Cas 862 (DB). 

—O. 39, R. 5. 

_O. 39. R. 5 — Corporations — Unregistered. 

The rule applies only to Corporations stiictly 
so-called to bodies authorised by law to act as 
a person in law and not to unregistered °J* unl ^" 
coroorated bodies or associations. AIR (Voi 4) 
1917 LB 36; 9 Bur LT 247: 38 Ind Cas 572. 


-O. 39, R. 6. . ,. i, 

_O. 39, R. 6 — Interim sale of movables by 

Court. legality of. , ,. f 

In order to enable a Court to order an inte: lin 

sale of movable property, it must either be the 
subject-matter of the suit, or it must have beei 
attached before judgment in a suit If either oi 
these two conditions do not exist, then tne court 
cannot exercise the power conferred by O. o9 R. 6, 
Civil P. C. AIR (Vol 19) 1932 Lah 51: 33 PLR 

235: 134 Ind Cas 118. 

_O. 39, R. 6 — Sale by Commissioner — Not 

covered by R. 6. . . . n 

Order 39. R. 6 merely gives power to a com t to 

sell a perishable article and certainly does not 
authorize it to send a Commissioner to sell any 
crop. AIR (Vol 17) 1930 Mad 224. 

-O. 39, Rr. 6, 7 and 8 - Attachment before 

judgment — Release of property on security — 

** J . « ___ j Ti /wifi n t i a 1 






right. 

Where property attached before judgment is re¬ 
leased on security which comprised some items of 
attached property, the plaintiff is preferentially en¬ 
titled to execute his decree against the property 
given as security. AIR (Vol 7) 1920 Mad 400: 11 
LW 6: (1920) MWN 264 : 56 Ind Cas 267 (DB). 


_ q 39 n 7 

_o. 39, R. 7 — Plaint filed with petition for 

leave to sue as pauper — Suit commences. 

The filing of the application for leave to sue 
as pauper in the form of a plaint which is taken 
on the file as a plaint, commences the suit, Con¬ 
sequently, a plaintiff who desires leave to sue as 
a pauper, can apply to prevent the defendant from 
making away with the property in suit, alter the 
filing of his application for leave to sue as a pau- 
ner. He need not wait till his application for leave 
has been disposed of. AIR (Vol 30) 1043 Bom 143. 
45 Bom LR 231: ILR (1943) Bom 138: 207 Ind 

Cas 59 (DB). 

_O. 39, R. 7 — Commissioner can be authorised 

to dig up ornaments buried. 

A Judge has power under O. 39, R. 7, to give 
the Commissioner authority to dig up the orna¬ 
ments alleged to be in the defendants' land. AIR 
(Vol 30) 1943 Bom 143: 45 Bom LR 231: ILR (1943) 
Bom 138: 207 Ind Cas 59 (DB'. 

_O. 39, R. 7 — Appointment of Receiver or 

granting of injunction can be ex parte. 

In case in which it is necessary to take action 
promptly in order to prevent property from being 
made awav with by the defendant, the Court, be¬ 
fore proceeding under O. 39, R. 7, can always ap* 
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point a Receiver or grant an injunction ‘ex parfre\ 
AIR (Vol 30) 1943 Bom 143: 45 Bom LR 231: ILR 
(1943) Bom 138: 207 Ind Cas 59 (DB). 

- -O. 39, R. 7 — Application for appointment of 

Commissioner made after application for leave to 
sue as pauper but before granting of leave — Com¬ 
missioner, if can be appointed. 

On presentation of the petition to sue as a pau¬ 
per, the suit is to be deemed to have been institut¬ 
ed, and, therefore, there must be parties, the 
parties being those persons cited in the copy of 
the plaint filed with the petition. Where, there¬ 
fore, an application for appointment of a Com¬ 
missioner is made after the filing of a petition for 
leave to sue ‘in forma pauperis’ but before such 
leave has been granted, the applicant is entitled 
to the appointment of such a Commissioner. AIR 
(Vol 26) 1939 Mad 80: 48 MLW 688: (1938) MWN 
1254: (1939) 1 MLJ 96: ILR (1938) Mad 1060: 179 

Ind Cas 802 . 

-O. 39, R. 7 — “Preservation” of property — 

Stay of sale of property in execution, if “preserva¬ 
tion” of property — Applicability. 

An order staying sale of property in execution 
of a decree is not an order for ‘preservation” of 
that property within the meaning of R. 7, O. 39, 
Civil P. C. Moreover, under O. 39, R. 7(a), the 
property sought to be preserved must be the sub¬ 
ject-matter of a suit but where the suit does not 
relate to any property but to a debt owing by the 
applicant to the opposite party, O. 39, R. 7, Civil 
P. C., has no application. AIR (Vol 25) 1938 Oudh 
87: 1938 OWN (CCj 136: 14 Luck 1: 1938 RD 213: 
1938 AWR (CC) 9: 173 Ind Cas 10 (DB). 

-O. 39, R. 7 — Inventory, when to be made. 

An order directing the preparation of an inven¬ 
tory of the property which is the subject-matter 
of a suit, should be made only where it is essential 
for a proper decision of the'case and not other¬ 
wise. AIR (Vol 6) 1919 Cal 429: 52 Ind Cas 33 
(DB). 

-O. 39, R. 7 — Inspection, right of — Principle 

— Inventory — Right to interlocutory order — 
High Court’s power to interfere. 

The right to grant an inspection implies a right 
to make an inventory if the Court is satisfied that 
the preparation of the inventory is essential for 
a proper decision of the case. Hence the Court 
has jurisdiction to make an order for preparation 
of an inventory under O. 39, R. 7, of the Code of 
Civil Procedure. The Court may not only allow 
inspection of the disputed property but may also 
direct the preparation of an inventory of the struc¬ 
tures, fixtures and moveables on the premises 
claimed bv plff. but should take care to impose 
as little inconvenience as possible on those on whom 
the order is made. 

The principle upon which the l ight of inspection 
of the disputed property is justified is that where- 
ever in respect of the property of one individual 
a right accrues to another which cannot be measur¬ 
ed without inspection of the subject of property 
the Court is competent to compel the proprietor 
to permit that inspection as indispensable lor ad¬ 
ministering the justice of the case. Such ins¬ 
pection is no invasion of his righrs but a legal 
consequence of the obligations affecting the pro¬ 
perty and the proprietor. The Court will take care 
to impose as little inconvenience as possible on 
those on whom the order is made, though the 
Court will not hesitate to make the order if it is 
satisfied that without inspection the justice of 
the case cannot be attained and the proceedings 
are likely to miscarry. 

The High Court can interfere with interlocu¬ 
tory orders made by the original Court in the 
exercise of its discretion, if a proper case is made 
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out. The test to be applied is, whether irreparable 
injury would be caused to one of the litigants, if 
matters were not set right. (1910) 12 CLJ 519 
(522, 523) : 15 CWN 353: 6 Ind Cas 574 (DB). 

-O. 39, R. 7 (1) (a) — Pledge — Suit for re¬ 
demption — Pledgee not in possession of things 
pledged — Order for production. 

In a suit of a pledge of jewels the deft, pleaded a 
settlement, under which plff. had abandoned his 
right to redeem and that he had dealt with them 
as his property having pledged some and broken 
up others. Held, that although the articles were 
not in the custody or possession of the deft, he 
nevertheless was in a position to redeem them and 
produce them in Court. The trial Court was, 
therefore, competent to make an order for the 
production of the jewels under O. 39, R. 7(1) (a), 
C. P. C. AIR (Vol 6 ) 1919 Cal 312: 30 CLJ 64: 52 
Ind Cas 4 (DB). 

-O. 39, R. 9. 

-O. 39, R. 9 — Mortgagee put in possession — 

Whether landlord of tenants of mortgaged lands 
— Decree obtained by such mortgagee for rent 
against tenants, if rent decree. 

The person who becomes entitled to possess 
the mortgaged property either by contract or by 
operation of law, becomes the landlord of the 
tenants of the mortgaged property. Hence a mort¬ 
gagee who is put in possession of a tenure or 
revenue paying land under O. 39, R. 9, Civil P. 
C., becomes the landlord of the tenants of such 
land for the purposes of the Ben. Ten. Act and 
a decree in a rent suit brought by him whether 
concerning the period of his possession or arrears 
of a prior period or both is a rent decree. AIR 
(Vol 30) 1943 Cal 160: 46 CWN 893 : ILR (1942) 
2 Cal 546 : 204 Ind Cas 349 (DB). 

-O. 39, R. 9 — Mortgage suit — Order under 

O. 39, R. 9, can be passed after final decree and 
even after sale but before its confirmation. 

The object of O. 39, R. 9, is to prevent the 
sale of the subject-matter of the suit for neglect 
of a party to the suit to pay revenue or rent 
during the pendency of the suit. A mortgage 
suit does not come to an end till the sale has 
been confirmed. Consequently, an order under 
O. 39. R. 9, Civil P. C.. can be passed in a mort¬ 
gage suit >n favour of the mortgagee after the final 
decree and even after the sale in execution but 
before its confirmation. AIR (Vol 30) 1943 Cal 
160: 46 OWN 893: ILR (1942) 2 Cal 546- 204 Ind 
Cas 349 (DB). 

-O. 29, R. 9 — Purchase in execution of money- 

clecrec before rent decree blit confirmation after 
rent sale — Non-joinder of *uch purchaser in rent 
suit — Purchase at rent sale. 

Where a tenure is purchased by a person in 
execution of a money decree before passing of 
a rent-decree but his purchase is confirmed after 
the sale to a third person in execution of the 
rent decree, non-joinder of the purchaser in exe¬ 
cution of money-decree in the suit for rent does 
not affect the character of the decree passed 
therein as rent decree and the sale in execution 
therefore os a rent sale. 

A purchase at such rent sale at the instance 
of mortgagee in possession prevails over the ear¬ 
lier sale in execution of the money decree. AIR 
(Vol 30) 1943 Cal 160: 46 CWN 893: ILR (1942) 
2 Cal 546 ; 204 Ind Cas 349 (DB). 

-O. 39, R. 9 (S. 501 old Code) — Omission in 

decree to order restoration — Jurisdiction of exe¬ 
cuting Court to order such restoration: See (1902) 
6 CWN 710 (712). 
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39, R. 10. 

0. 39, R. 10 — Admission — Scope of. 

An admission insufficient for an order under 

O. 12, R. 6 is also insufficient for an order un¬ 
der O. 39, R. 10 as the scope of O. 39, R. 10 is 
admittedly less wide than that of O. 12, R. 6 for 
it is confined to an admission contained in the 
pleadings. 97 Ind Cas 623: AIR (Vol 14) 1927 Sind 

25. 

_-O. 40 — Powers of Court — Application for 

appointment of Receiver l)y Court of Wards Ap¬ 
plication for withdrawal of by advocate — Duty 
of Court — Permission for withdrawal — If to be 
granted as a matter of course. 

The powers of a Civil Court under O. 40, C. 

P. Code, are not controlled by statements made 
by an advocate withdrawing an application for 
the appointment of a receiver. Where an appli¬ 
cation is made by the Court of Wards for ap¬ 
pointment of a receiver, the only question for the 
Court is whether it is just and convenient to ap¬ 
point a receiver. If the Court is satisfied 
that it is just and convenient to appoint 
a receiver, it is not bound to permit the 
withdrawal of the application for appointment on 
the mere ground that the advocate for the Court 
of Wards withdraws the application. An applica¬ 
tion to withdraw the receiver application should 
not be granted as a matter of course, but must be 
considered by the Court on its merits. ILR (1946) 
Kar 21; 227 Ind Cas 129: AIR (Vol 33) 1946 Sind 
141 (DB). 

•O. 40 — Position of receiver — Not a judicial 


lous of its responsibility for the actions of its 
own officers. 92 Ind Cas 274 : 23 ALJ 104b : 1926 
MWN 101: 23 MLW 628 : 7 PLT 275: AIR (Vol 

12) 1925 PC 257. 

_q # 40 _Execution proceedings — No reference 


officer. . . 

Receiver appointed by Court is not a judicial 
officer. He is merely a custodian of properties by 
order of the Court. In that capacity it may be 
his duty to institute a suit on behalf of the estate 
but it cannot be that any such officer can act as 
a Judge in the Court in which the suits are insti¬ 
tuted. 121 Ind Cas 414: 31 Bom LR 1081: AIR 
{Vol 16) 1929 Bom 478 (DB). 

-O. 40 — Source. 

The appointment of a Receiver by way of 
execution is an exceptional remedy derived from 
English practice. 100 Ind Cas 735 : AIR (Vol 14) 
1927 All 419 (DB). 

-O. 40 — Mortgage decree — Not applicable to. 

The provisions of O. 34 in the execution of 
mortgage-decrees allow no loophole for the appli¬ 
cation of the procedure provided by O. 40 to mort¬ 
gage-decrees. 100 Ind Cas 735 : AIR (Vol 14) 1927 
All 419 (DB). 

.O. 40 — Plaintiff receiver — Dissolution of 


Order 40, C. P. Code, does not specifically refer 
to execution proceedings. When in execution 
proceedings a receiver is appointed he is put m 
the position of the judgment-debtor and there is 
no transfer of the property from the Judgment- 
debtor to him. 81 Ind Cas 741: 46 All 924: AIR 
(Vcl 12) 1925 All 72 (DB). 

■O. 40 — Action suo motu. 


partnership — Retention of funds — Breach of 
duty. 

Plaintiff in a suit for dissolution of partner¬ 
ship was appointed receiver without security and 
remuneration; he withdrew from the partnership 
funds in his hands as such receiver, first, a sum 
of Rs. 22,000 and odd and later one of Rs. 3,500. 
Subsequently he was ordered on several occasions 
to pay over these monies, but he failed to do so. 
The Court passed orders to condone the plaintiff’s 
unauthorised retentions by treating them, with¬ 
out even any charge for interest, as being in ac¬ 
count with the defendants both regular and final. 

Held, that the action of the plaintiff in this 
matter, fully acknowledged and neither explain¬ 
ed, nor excused, amounted to a breach of duty as 
serious in character as any that can be committed 
by an officer of the Court in his position. 

Held, further that his action ought not to have 
been overlooked to any degree by any Court jea- 


A Court has a right to proceed under Order 40, 

R 1, where it appears to be just and convenien 
to' do so and the Court can make an order suo 
motu even in a suit for a declaration 67 Ind Cas 
383 : AIR (Vol 9) 1922 Lah 444 (DB). 

-O. 40, R. 1. _ 

See also Civil P. C., Ss. 51, 94 and 95. 

1. AppeaL 

1-A. Appointment. 

See Notes, 1, 5, 7, 9, 15 and 20. 

2. Contempt. 

3. Continuation of, in appeal. 

4. Discharge and removal of receiver. 

5. Discretion. 

6. Effect. 

See also N. 14. 

7. Grounds for appointment. 

See also Note 5. 

8. Interim receiver. 

9. Jurisdiction. 

See also Note 15. 

10. Mortgage. 

See Notes 6 and 7. 

11. Partition suit. 

12. Partnership. 

13. Position of. 

See also Notes 17 and 18. 

14. Possession. 

See also N. 6. 

15. Powers of Court. 

16. Procedure. 

17. Proceedings by or against. 

See also Notes 13, 16, 18 and Civil P. C., 
S. 80. 

17-A. Property outside subject-matter of suit. 
See Notes 9 and 19. 

18. Rights and liabilities of. 

See also Notes 13, 17. 

19. Scope. 

19-A. Termination of appointment. 

See Notes 3 and 4. 

20. Who may be appointed. 

1. Appeal. 

(a) General. 

(a-1) Appointment. 

(b) Interference by appellate court. 

(c) Necessary party. 

(d) Objection to appointment. 

(e) Order naming no individual. 

(f) Removal of receiver. 

(g) Refusal to appoint. 

(a) General. 

-O. 40, R. 1, Sub-r (1) (d), O. 43, R. 1 (s) — 

Order granting sanction to lease granted by Re¬ 
ceiver is not appealable. 

An order granting sanction to a lease grant¬ 
ed by the Receiver is merely a routine order and 
does not come under O. 40, R. 1, Sub-r. (1) (d) 
and as such, is not open to appeal. AIR (Vol 33). 
1946 Lah 462. 
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O. 40, R. l — No appeal was maintainable by 
reason of O. 43, R. l (s), Civil P. C., from an 
order merely refusing the third party’s applica¬ 
tion to direct the Receiver to release the property 
inasmuch as the order of refusal did not fall un- 
der O. 40, R. 1 or R. 4. AIR (Vol 28) 1941 Rang 
J36 : 1941 Rang LR 300 : 196 Ind Cas 768. 

n ^ 1 — Application by Collector under 

R* ^°r directing Receiver in mortgage suit 
to pay money due by mortgagor to Government. 

™^ er V n a suit, a Receiver is ap- 

pomted and an application is made by the Col- 

thi ^ un . der °- 40 > R - 1 Praying the Court to direct 

to pay the amount due by the mort- 
l ° Government an order by the Court direct- 

XT'rLZ- af ? resald amount falls under 
271 7 040 vr^Tvno 3 ’ a PP e »lable. AIR (Vol 

: (1940? i mj «9 AILW 749 : (1940) MWN 320 

7Z^?- R * * Non -rendition of accounts by 

iu*? hnr P *J y Receiver’s administration, 

whether appealable. 

R. 1 nor R. 4 of O. 40, has an appli¬ 
cation to accounts from a third party relating to 
V™ pen °d of a Receiver’s administration and the 

° f , accounts by third party during 
that pei lod is not appealable under any of these 

m1nd 0n ^s f G37 W (DBl IR (V01 25) 1938 Lah 328 ; 
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put the Receiver in possession of the property 
but at the same time it never states who the Re 
ceiver is, and it accordingly directs the defendant 
to do something that is manifestly impossible and 
the order sheet shows that a certain person was 
appointed as Receiver, it should be considered the 
final order which is applicable. The fact that it 
was imperfect will not make it anytheless a final 
order. 

Per Nlyogi J.— An expression of opinion by 
the Judge, whether it is named an order or a 
finding, that the case is a fit one for the appoint¬ 
ment of a Receiver can hardly be operative by it¬ 
self so as to affect one or the other party, it is 
only when that expression is followed by an ope¬ 
rative order that it would affect the interests of 
the party against whom it is passed so as to give 
him a right of appeal. That order is the order ap¬ 
pointing a Receiver contemplated by Rule 1 and 
for the true construction of this word “order”, 
one must read the expression in conjunction with 
Form 9, Appendix F. That form indisputably 
shows that the appointment of a Receiver is to 
be made by name so that he may give security 
so as to be eligible to perform his duties as Re¬ 
ceiver, and hence the only order which is appeal- 
able is the order appointing a party aggrieved a 
nght of appeal. AIR (Vol 25) 1938 Nag 540: ILR 
(1938) Nag 174 : 174 Ind Cas 148 (DB). 


i ?,* , 40 ' R * lf A PPendix F, Form 9 — Praye 
should be for appointing named person _ Apnea 

er , which is appealable is that appoint 
mg Receiver by name. 

it p! S2i f0 f the appointment of a Receiver 
it is preferable foi- the applicant to ask for th< 

appointment of a named Receiver. Whether tha 

The°Court* mo app ° in ! ed S not does not matter 

i he Coui t may appoint him, or may direct th< 
appointment of somebody else. But if the aDDli 
cation does not name any Receiver, then the wo 

w t C w rS o p° t: - ke not t0 make an order stat- 
t ! lat , a Re p elver is appointed, leaving at large 

de*]-Vrontn e: nor ,. is H proper to mak ’e an or- 
mvtir £ the appIlcatl °n and still leaving the 

e 1 tho gC as to wh0 the Receiver ought to 

matteT for ?ha r course f to take is to adjourn the 
. f c ,{° r tb- name of a Receiver to be placed 

beloie the Court so that the Cour + can appoint 

th R e C thouM n nm e h adJ ? Ur,,Cd clate ' In 0,he ‘- words! 
fhP t * b ? t wo orde «. one stating that 

. ^ fi nds it just and convenient to appoint 

a Recover and stopping at that and then a later 

There Should'h g a pai 'H cu,ar P ersor > as Receiver, 
who fs named 6 ° rder appointin e a Receiver 

pointed KfUSgVty KM! ft Z 

ipl liillfH | 

. £t .ti„, zs:; -g- 

= “2 ! S 

^r 

appointment U Receiver directs tlic defendant to 


-O. 40, R. 1 — An order in a suit for possession 

under S. 9, Specific Relief Act (1 of 1877) for 
appointment of a Receiver for collection of mesne 
profits is without jurisdiction. It is an order under 
O 40, R. 1. Civil P. C. and is appealable. AIR 

(V 24) 1937 Sind 161 : 31 SLR 28 : 170 Ind Cas 
12 (DB). 

-O. 40, R. 1 (a), O. 43, R. 1 (s) — No application 

under R. 1 (a) — Order appointing Receiver pass¬ 
ed. 

The language of O. 40. R. l, shows that it is 
not necessary for the Court to act upon an appli¬ 
cation made for the appointment of a Receiver. 
The Court can appoint a Receiver whenever it 
appears to the Court to be just and convenient. 
Even if no application under O. 40, R. 1 (a) is 
made, when the order for appointment of Receiver 
is passed under O. 40. R. 1 (a), the order is appeal- 
able under O. 43. R. 1 fs). AIR (V 23) 1936 Oudh 

337 : 1936 OWN (CC) 1134 : 12 Luck 635 : 163 
Ind Cas 204 (DB). 

O. 40, R. 1 — Order that it would be just and 
convenient to appoint a Receiver. 

A decision that it- is just and convenient to 
appoint a Receiver does not amount to an order 
appointing a Receiver and no appeal lies against 
such an order. No inconvenience will be caused' 
if the party objecting to this order has to wait 
dining the short interval that must elapse between 
such an older and the appointment of a Receiver. 
It olso possible that the final order appointing 
n Receiver may never be made. AIR (V 21) 1934 
Nag G4 : 148 Ind Cas 184. 

O. 10. R. 1 (d) — Order giving instructions to 
Receiver as regards restoration of pronerty. 

An order giving instructions to a Receiver for 
bis guidance as regards the persons to whom cer¬ 
tain properties were to be restored, does not fall 
under O. 40. R. 1 (d), and is not appealable. AIR 
(V 201 1933 Lah 216 ; 145 Ind Cas 200. 

-O. 40, R. 1 — No second appeal. 

While O. 21, R. 11, cl. (41 gives the process of 
execution by appointing a Receiver, the mode of 
appointing a Receiver is given in O. 40. R. 1. 
Order to appoint Receiver in execution proceed- 
mgs is under O. 40, R. l. No second appeal there 
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fore lies against it. (1928) MWN 390, Overruled. 
AIR (V 16) 1929 Mad 20 : 114 Ind Cas 839 (DB). 

-O. 40, R. 1 — As an application under S. 12, 

Guardians and Wards Act is a proceeding in Court 
of civil jurisdiction, it is competent to the District 
Judge to appoint a Receiver in such a proceeding 
under C. P. Code, O. 40, R. 1, and an order passed 
thereunder is appealable as provided under O. 43, 
R. 1, cl. (s). AIR (V 16) 1929 Nag 119 : 110 Ind 
Cas 642. 

-O. 40, R. 1 — Order in execution — Is appealr 

able. 

Civil Procedure Code, O. 40, R. 1, is a general 
provision relating to appointment of Receivers and 
even if an order appointing a Receiver is made 
in execution proceedings, it may fall within the 
purview of O. 40, R. 1, so as to be appealable under 
O. 43, R. 1 (s). AIR (V 14) 1927 Lah ISO : 100 
Ind Cas 2S8. 

-O. 40, R. 1 (2) and O. 43, R. 1 — Possession 

— Resistance to — Adverse order — Appeal. 

The powers of a Receiver are regulated by O. 40 
of the C. P. C. and the only ground upon which 
his possession can be resisted is under O. 40, R. 1 
(2), C. P. C. Where a person who refuses to deli¬ 
ver possession to a Receiver is ordered by the Court 
to do so, his remedy is by appeal under O. 43, 
R. 1 (s) of the C. P. C. AIR (V 5) 1918 Pat 668 : 
48 Ind Cas 779 (DB). 

-O. 40, R. 1 — Mortgage — Execution — Ob¬ 
jection by third party — Appeal — Revision. 

An order appointing a Receiver in execution of 
a mortgage decree is not binding on a person not 
a party to the suit, and claiming to be in posses¬ 
sion in his right as prior mortgagee. 

A Court has no jurisdiction to overrule an ob¬ 
jection petition put in by such a person unless it 
has reason to think that the objection is not bona 
fide or made on behalf of one of the parties. Any 
objector whose petition is dismissed and who is 
not a party to the suit has no right of appeal but 
a revision lies to the High Court, at his instance. 
AIR tV 5) 1918 Pat 364 ; (1918) Pat HCC 138 : 

4 Pat LW 414 : 45 Ind Cas 177 (DB). 

-O. 40, R. 1, cl. (1) (d) — Directions to Receiver 

— Deed providing for appointment of — Direction 
by Court to Receiver to pay money to mortgagor 
to prefer appeal from mortgage decree — Order, 
whether appealable — Appeal. 

A Receiver was appointed in a suit by the mort¬ 
gagee as provided for in the deed of mortgage. 
The Court gave an order to the Receiver to pay 
certain sums of money to enable the mortgagors 
to appeal from the decree passed against them in 
the mortgage suit. 

Held the order was appealable. The mortgage 
bond and the order passed for the appointment of 
the Receiver did not provide for any payment to 
the mortgagors for instituting appeals from de¬ 
crees on the mortgage and the Court below should 
not have allowed them the amounts. (1913) 17 
OWN 16 : 17 Ind Cas 849 (DB). 

-O. 40, R. 1 (3) — Appeal — Possession — 

Order as to, if appealable. 

An order authorising a Receiver to take posses¬ 
sion of properties in the. custody of a third person 
not a party to the suit is an order made under 
S. 503, cl. (h) and is appealable under S. 588, cl. 24. 
(1909) 6 ALJ 351 : 1 Ind Cas 354 (DB). 

•—-O. 40, Rr. 1 to 3 (Ss. 503, EC3, old Code) — 
Receiver’s accounts, orders in passing — Appeal. 

The directions which a Court gives in passing a 
Receiver’s accounts are not appealable. (1908) 12 
CWN 648 : 35 C 568 (570) (DB). 


(a-1) Appointment. 

-O. 40, R. 1 and O. 43, R. 1 (s) — Older direct¬ 
ing notice to show cause why Receiver should not 
be appointed — Order not appealable. 

Where an application for appointment of a 
Receiver is made by a party to a suit, an order 
directing notice to issue to other party to show 
cause why a Receiver should not be appointed is 
not appealable. AIR (V 33) 1946 Lah 462. 

-O. 40, R. 1, (1) (a) — Appointment of Receiver. 

Order 40, R. 1, (1) (a) covers a case of appoint¬ 
ment of a Receiver in the place of one who had 
already gone out. Hence an appeal against an 
order appointing a Receiver in place of one who 
has resigned is maintainable. AIR (V 32) 1945 
Fat 467 : 24 Pat 457 : 27 PLT 62 (DB). 

-O. 40. R. 1 — Where a Receiver is appointed 

but he refuses to act, an appeal on the point 
whether a Receiver can be appointed or not can 
be entertained. AIR (V 25) 1938 Lah 10 : 176 
Ind Cas 919. 


-O. 40, R. 1 — Order appointing a Receiver ad 

interim is appealable. AIR (V 23) 1936 Lah 102. 
-O. 40, R. 1 — Selection of Receiver. 

No doubt the appellate Court will only interfere 
with the decision of an inferior tribunal in the 
selection of a Receiver if there is some overwhelm¬ 
ing objection in point of propriety or some fatal 
objection in principle to the person named, but 
this principle is applicable only to an original ap¬ 
pointment and noc to an appointment in place of 
old one. AIR (V 16) 1929 Pat 114 : 115 Ind 
Cas 881 (DB). 


O. 40, R. 1 — Only after order is complete. 


Where a Receiver has been appointed condi¬ 
tional on his furnishing security, the appointment 
is not complete till the security is furnished and 
therefore the order is not appealable before the 
security is furnished. 14 CLJ 489 and O.O. No. 327 
of 1921, followed although their Lordships held 

in this case. AIR (V 14) 1927 
63 : 31 CWN 235 : 100 Ind Cas 


contrary opinion 
Cal 253 : 45 CLJ 
140 (DB). 

-O. 40, R. 1 — 


Where an appeal from an order 


is allowed by the C. P. Code the Court will cons¬ 
true such an order as a judgment within the mean¬ 
ing of cl. 13, and from an order appointing a 
Receiver under O. 40. R. 1, an appeal lies. AIR 
(V 14) 1927 Rang 139 : 101 Ind Cas 721 : 5 Rang 
99 (DB). 

--O. 40, R. 1 — An order refusing to appoint 

a Receiver is an order under O. 40 and hence 
under O. 43, R, 1 (s) it is appealable. AIR (V 13) 
1926 Cal 1006 : 95 Ind Cas 632 (DB). 

-O. 40, R. 1 — Receiver for minor’s property. 

A Judge before whom an application for the ap¬ 
pointment of a guardian Is pending has power to 
appoint a Receiver but that order is to be under 
the Code cf Civil Procedure, and not the Guardians 
and Wards Act. Such an order, therefore, does 
not come under S. 12 of the Guardians and Wards 
Act but under O. 40, R. 1 of the Code and is there¬ 
fore appealable under clause (s) of R. 1 of O. 43. 
AIR (V 12) 1925 Lah 489 : 90 Ind Cas 611 : 26 
PLR 5 76 : 7 Lah LJ 281. 


Q. 40. R. 1 ami O. 43, R. 1 (s) 


Appeal — 


Older made ex parte — Subsequent confirm 
erder — Receiver appointed under S. 14G, C-. 


Where an order appointing a Receiver w?s 


uitorv 
P. C. 

made 


ex parte against some defendants who thereafter 
preferred objections which were overruled and a 
second order was passed confirming the first order. 

Held that the first order merged in second and 
that the latter order was appealable. A Civil 
Court cannot appoint a receiver in respect of pro- 
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perties for which a Criminal Court has already 
appointed a Receiver under S. 146, Cr. P. C. unless 
the Magistrate withdraws the attachment. (1913) 
40 Cal 862 : 17 CWN 1070 : 20 Ind Cas 269 (D3). 

-O. 40, R. 1 — Order for appointment. 

An order not appointing a Receiver, but say¬ 
ing that a Receiver should be appointed is not 
liable to appeal. (1909) 3 Ind Cas 430 (Cal) (DB). 

But see contra AIR (V 5) 1918 Mad 114G: 40 M 18: 
40 Ind Cas 185 (FB). 

(b) Interference by appellate Court. 

--O. 40, R. 1 — The right of a receiver to settle 

claims and compromise actions with the sanction 
of the Court cannot be disputed; of course, if the 
Court sanctions any such settlement without pro¬ 
per reason, it would amount to an abuse of its juris¬ 
diction and the action of the Court can be question¬ 
ed before the appellate or revisional tribunal. 
AIR (Vol 33) 1946 Cal 304 ; 227 Ind Cas 543 (DB). 

-O. 40, R. 1 — Trial Court exercising discretion 

judicially — No interference. 

Where the trial Court, with whom the discretion 
under O. 40, R. 1 of the Civil P. C., primarily 
vests, has not exercised such discretion in an arbi¬ 
trary fashion, illegally or improperly, the Appel¬ 
late Court should not interfere with the order pass¬ 
ed by the trial Court. AIR (Vol 28) 1941 Oudh 
323 : 1941 OWN (CC) 272 : 1941 AWR (C C) 145 : 
194 Ind Cas 8 (DB). 

-O. 40, R. 1 — Interference. 

When discretion is exercised by a Judge in mat¬ 
ter of appointment of a Receiver after consider¬ 
ing the facts of the case, the discretion will not be 
interfered with in appeal, unless it is shown that 
ic was improperly exercised or that the appoint¬ 
ment contravenes any principle of law. AIR (Vol 
27) 1940 Lah 325 : 42 PLR 421 : LLR (1941) Lah 
590 : 190 Ind Cas 451 (DB). 

-O. 40, R. 1 — Although, in a simple mortgage, 

a Receiver should not ordinarily be appointed, 
where the lower Court has held in the exercise of 
its discretion that a Receiver should be appointed, 
the High Court will not interfere with the discre¬ 
tion unless strong grounds are shown that the 
lower Court was wrong in appointing the Receiver. 
AIR (Vol 20) 1933 Rang 94 : 144 Ind Cas 265 (DB). 

-O. 40, R. 1 — Equitable mortgage — Interfer¬ 
ence with discretion. 

An appellate Court can set aside an order ap¬ 
pointing a Receiver, when the lower Court has not 
taken into consideration all the circumstances of 
the case and has not exercised a judicial discre¬ 
tion. AIR (Vol 19) 1932 Lah 82 : 133 Ind Cas 433. 

•- O. 40, Ft. 1 — Appellate Court should not inter¬ 

fere with the discretion exercised by the lower 
Court in appointing a Fteceiver without sufficient 
reasons. AIR (Vol 14) 1927 Lah 65 : 27 PLR 138 • 
94 Ind Cas 39. 

-O. 40, R. 1 — The appointment of a Receiver is 

a discretionary matter but this discretion must be 
exercised on sound judicial lines, ancl if the discre¬ 
tion is not exercised on these lines, the appellate 
Court .should interfere with the order of appoint- 


, 0. 40, R. 1—1. Appeal 24 4 

pellate tribunal. AIR (Vol 13) 1926 Cal 593 : 53 
Cal 319 : 92 Ind Cas 940 (DB). 

-O. 40, R. 1 — Something to be said on either 

side . 

After the death of a Mahant of a shrine there 
was a scramble between two persons each of whom 
claimed succession to the office and each of whom 
got himself elected as successor. There was some¬ 
thing to be said for the claim of each party and if 
one of them was put into possession and appointed 
de facto Mahant during the pendency of the suit 
it would have given him a great advantage over the 
other. 

Held, that there was pre-eminently a case for the 
appointment of a Receiver and the High Court 
would not interfere with the order of the lower 
Court. AIR (Vol 11) 1924 Lah 421 : 69 Ind Cas 
361. 

-O. 40, R. 1 — Appellate Court will not lightly 

interfere. 

A Court of Appeal will not, except in an ex¬ 
treme case, disturb the appointment of selection of 
a Receiver by the Court below, unless there be some 
overwhelming objection in point of propriety or 
choice or some fatal objection in principle. AIR 
(Vol 11) 1924 Lah 421: 69 Ind Cas 361. 

-O. 40, R. 1 — Very rare. 

A Court of appeal will not, except in an extreme 
case, disturb an order as to the appointment of a 
receiver by the Court below. AIR (Vol 10) 1923 
Lah 623: 73 Ind Cas 600: 5 LLJ 533. 

-O. 40, R. 1 — Where a single Judge of High’ 

Court appoints a Receiver a Division Bench will 
refuse to interfere unless it is satisfied that the 
discretion has been improperly exercised and con¬ 
travenes any principle of law. AIR (Vol 9) 1922 

Lah 444: 67 Ind Cas 383 (DB). 

-O. 40, It. 1 and O. 41, R. 5 (3) (c) and O. 43 

R. 1 (s) — Stay of proceedings by appellate court 
ex parte — Without security — Revision, 

In an appeal against an order appointing a re¬ 
ceiver the appellate court ordered the proceedings 
in connection with the appointment to be stayed 
pending the hearing of the appeal. 

Held, the order was, in effect, not an order of 
discharge but a direction to the receiver not to 
take any steps in regard to, or exercise any domi¬ 
nion over the property till further orders in the 
appeal. The appellate court in not hearing the 
opposite party may have committed an error of 
procedure but as there was no defect in jurisdic¬ 
tion the High Court had no power to interfere un¬ 
der S. 115, C. P. C. Where a receiver is appointed 
by a writ and an appeal is preferred against the 
appointment, it is competent to the appellate 
court either to stop the issue of the writ pending 
the appeal or if the writ has been issued, to direct 
the receiver, through the court which appointed 
him, not to take any steps in compliance with the 
writ of appointment. In the latter case O. 41, R. 
5 does not apply and no security need be taken un¬ 
der sub-clause (3) (c). AIR (Vol 7) 1920 Pat 567: 
(1920) Pat HCC 40; 4 Pat LJ 642: 54 Ind Cas 222 
(DB). 


ment. AIR (Vol 13) 1926 Cal 1092 : 96 Ind Cas 30 
(DB). 

-O. 40, R. 1 — Courts of appeal are always re¬ 
luctant to interfere in a matter which is regarded 
as one purely within the discretion of the Court 
concerned. The selection and appointment of a 
particular person as a Receiver is a matter of judi¬ 
cial discretion to be determined by (he Court ac¬ 
cording to the circumstances of the case, and the 
exercise of this, like other matters of Judicial dis¬ 
cretion, will rarely be interfered with by an ap- 


-O. 40, R. 1 — Appeal. 

A Court before appointing a Receiver in nnv par¬ 
ticular case must take all circumstances of the case 
into consideration and then decide whether it 
would be just and convenient to appoint a Recei¬ 
ver. This discretion is primarily to be exercised 
by the Court in which the case is pending and to 
which the application is made. The Appellate 
Court will not as a rule when the first Court has 
acted after considering all the circumstances in¬ 
terfere with the exercise of that discretion. AIR 
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(Vol 7) 1920 Lah 125: 2 UPLR (Lah) 56: 30 PW 
R 1920: 55 Ind Cas 50. 

-O. 40, R. 1 — Grounds for appointment — 

Poverty — Order under S. 145 Cr. P. C. — Effect of 
— Powers of appellate Court. 

As a rule an appellate Court will not interfere 
with the discretion of the lower Court appointing 
a Receiver; but where the lower Court has based its 
order on a wrong view of the facts, it is the duty 
of the appellate Court to interfere and set it right. 

A Court can appoint a Receiver for property which 
has been declared to be in the possession of the de¬ 
fendant under S. 145 Cr. P. C. AIR (Vol 2) 1915 
Mad 926: 29 MLJ 209: 18 MLT 155: 29 Ind Cas 485 
(DB). 

-O. 40, R. 1 — Selection — Appellate Court — 

Interference. 

A court of appeal will not ordinarily disturb the 
selection of a Receiver by the court except on 
some fatal objection in principle. A receiver 
should be an Impartial person and wholly disin¬ 
terested in the subject-matter of the suit. (1913) 

17 CWN 581; 18 Ind Cas 398 (DB). 

-O. 40, R. 1 — An appellate court will not right¬ 
ly interfere with an order of the first court passed 
after taking all the circumstances into considera¬ 
tion. (1911) 2 MWN 75: 21 MLJ 821: 10 MLT 490: 

11 Ind Cas 870. 

-O. 40, R. 1 — Consideration on the merits of 

the case — Appellate Court. 

It is not desirable that an appellate court should! 
go into the merits of the case when the question 
under consideration is merely the appointment of 
a receiver. Their Lordships declined to interfere 
with the order of the lower courts appointing a 
receiver in the view that the loeal authorities were 
tire best to decide on the matter. (1905) 32 C. 741 
(745) (DB). 

(c) Necessary party. 

-O. 40, R. 1 (1) (d) — Scope — Order directing 

Receiver to pay fees to auditor — Appealability —. 
Parties to appeal — Receiver — If necessary party. 

An order calling upon the Receiver in a suit 
to pay certain sums of money to the auditor, for 
work done by him in connection with the prepara¬ 
tion of income-tax return to be filed before the in¬ 
come-tax authorities and auditing the Receiver’s 
accounts, is a direction which comes within the 
purview of O. 40, R. 1 (1) (d), C. P. Code, and 
is appealable under O. 43. R. 1 (s), C. P. Code. 
The Receiver is not a necessary party to such ap¬ 
peal as he is not personally interested in the con¬ 
troversy between the parties to the suit on the 
one hand and the auditor on the other. AIR (Vol 
34) 1947 Pat 5 : 25 Pat 342 : 13 BR 157 :13 Cut LT 
29 : 228 Ind Cas 212 (D3). 

-O. 40, R. 1 — Appeal — Parties. 

If a Receiver is appointed in an appeal from 
interlocutory order, the only person materially 
prejudiced thereby would be the person entitled 
to present possession. Where there is no sugges¬ 
tion that any of the defendants is entitled to pre¬ 
sent possession. 

Held, that it is not necessary to have them on 
the record in the appeal. 77 Ind Cas 783: 28 CWN 
86: AIR (Vol 11) 1924 Cal 456 (DB). 

(d) Objection to appointment. 

-O. 40, R. 1 — An order dismissing an objection 

to the appointment of a Receiver of a property, 
the objector not being a party, falls under O. 40, 
R. 1 of the C. P. Code and is appealable. 78 Ind 
Cas 1031: AIR (Vol 11) 1924 Nag 165. 

--O. 40, R. 1 — Appeal — Objection to appoint¬ 
ment. 


An order dismissing an objection to the appoint¬ 
ment of a Receiver of property of which the ob¬ 
jector is in possession falls within O. 40, R. 1 and 
is appealable. AIR (Vol 5) 1918 Pat 301: 3 Pat LJ 
573: 48 Ind Cas 133 (DB). 

- O. 40, R. 1 — Appeal — Order refusing removal 

of receiver. 

An order refusing an application for removal 
of a receiver is not appealable. AIR (Vol 3) 1916 
Cal 824: 23 CLJ 217: 20 CWN 789: 34 Ind Cas 
789 (DB). 

(e) Order naming no individual. 

-O. 40, R. 1 — Order that Receiver should be 

appointed but no person named as Receiver. 

Obiter. — An order only deciding that a Recei¬ 
ver should be appointed but not naming any per¬ 
son as Receiver so appointed is appealable. AIR 
(Vol 21) 1934 Lah 129: 35 PLR 24: 149 Ind Cas 
948 (DB). 

-O. 40, R. 1, O. 43, R. 1 (s) — No individual 

appointed by name. 

Where an order is made in a case that a Re¬ 
ceiver is to be appointed, the order is appealable 
under O. 43, R. 1 (s) even though no particular 
individual is named as a Receiver. AIR (Vol 19) 
1932 Pat 360: 13 PLT 525: 142 Ind Cas 300 (DB). 

-O. 40, R. i — No name — No appeal. 

No appeal lies from an order that there is a fit 
case for the appointment of a receiver, but nobody 
is appointed by name as receiver. 40 Mad 18 
and AIR 1922 Pat 577. Diss. from. 102 Ind Cas 
176: AIR (Vol 14) 1927 Sind 202 (DB). 

-O. 40, R. 1 — No appointment — Appeal lies. 

An order of a Court that a Receiver should be 
appointed in a case (without appointing anybody 
by name as Receiver) and adjourning the case to 
later date for so appointing one is an order under 
Order 40, R. 1 and can be appealed from under 
O. 43, R. 1. G9 Ind Cas 929: 1 Pat €25: 1922 PHCC 
250: 4 PLT 210: 1 Pat LR 161: AIR (Vol 9) 1922 
Pat 577 (DB). 

-O. 40, II. 1 — Appeal — Order for appoint¬ 
ment — O. 43, cl. (s) — (Per Abdur Itahim and 
Srinivasa Iyangar, JJ.) 

The pronouncement by a Court that a receiver 
should be appointed without naming a specific 
person is an order under O. 40, R. 1, C. P. C. and 
is appealable under O. 43, R. 1, clause («). 

Per Spencer, J. — Dissenting. An order that 
a receiver should be appointed is merely interlo¬ 
cutory and as it cannot be put in operation until 
some one is actually appointed, an appeal against 
the same is premature. Case law discussed. AIR 
(Vol 5) 3918 Mad 1146: 40 Mad 18: 5 LW 776 : 
32 MLJ 204: (1917) MWN 393: 40 Ind Cas 185 
(FB). 

(f) Removal of receiver. 

-O. R. 1 and O. 43, R. 1 (s) — Orders under 

O. 40, R. 1 Cls. (b), (c) or (d), if passed after order 
under Cl. (a) appointing Receiver can be appeal¬ 
ed against separately. 

Though the orders contemplated by sub-cls. (b), 
(c) and (cl) of Sub-R. (1) of O. 40. R. 1 are inci¬ 
dental to the main order which the Court may 
pass under Cl. (a) appointing a particular person 
a Receiver cf a property, yet it is possible to think 
of cases where the Court at first merely passes an 
order of the appointment of a Receiver and re¬ 
serves further orders of removing a person in pos¬ 
session or conferring powers upon the Receiver 
for a further occasion. If such an order is subse¬ 
quently passed it can be appealed from separately. 
AIR (Vol 33) 1946 Lah 462. 

-O. 40, R. 1 — Dismissal of Receiver — Appeal 

— O. 43, R. (1) (s). 
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Obiter. — An order dismissing the Receiver 
must be held to be an order passed under O. 40, 
R. 1. That being so. the order is appealable under 
O. 43, R. 1 (s). AIR (Vol 33) 1S45 All 371: 1945 
AWR (HC) 95: 1945 RD 271: IL»R (1945) All 506: 
(1945) ALJ 415: 1945 OWN (HC) 102 (DB). 

-O. 40, R. 1 — Order 40, R. 1, Civil P. C., must 

be regarded as giving authority to Court to remove 
Receiver and if an application is made to remove 
the Receiver then the dismissal of that applica¬ 
tion must be regarded as an order passed under 
O. 40, R. 1 and such order is appealable under O. 
43, R. 1 (s). AIR (Vol 25) 1938 Rang 387: 1938 

Rang LR 535: 173 Ind Cas 924 (DB). 

-O. 40, R. 1 (1) (a), O. 43, R. 1 (s) — Order re¬ 
moving Receiver, /whether appealable. 

Where a Court appointing a Receiver under O. 
40, removes him from his office, there is no right 
of appeal under O. 43 of the said Code. An ap¬ 
plication for revision under S. 115 is equally unten¬ 
able. AIR (Vol 13) 1931 All 72: (1931) ALJ 13: 134 
Ind Cas 454 (DB). 

-O. 40, R. 1 — Removal — Appealable. 

An order removing a Receiver is final and appe¬ 
alable even though another Receiver is not appoin¬ 
ted in his place. AIR (Vol 13) 1926 Cal 593: 

53 Col 319: 92 Ind Cas 940 (DB). 

-O. 40, R. 1, C?. 2 (S. 503, old Code) — Receiver 

— Stranger, removal of — Court’s jurisdiction — 
“Present right so to remove”. 

An order authorising a receiver appointed by 
the Court, to remove any person in possession of 
the property is appealable under 3. 588, Cl. (24) 
of the Civil Procedure Code, (Act XIV of 1882) at 
the instance of the person sought to be dispossess¬ 
ed. The mere assertion by a stranger in possession 
of a paramount title against the receiver does not 
compel the Court to withhold its hands. The title 
must be proved. 

The Court has a discretion which it will exer¬ 
cise judicially in determining whether or not it 
will direct the removal of a stranger upon a pro¬ 
ceeding under S. 503. The test which the Court 
will apply in such a case is whether the parties 
to the suit or some or one of them have or has a 
present right to remove the stranger. (1909) 9 
CLJ 563 (567) : 13 CWM 654: 3G Cal 713 (DB). 

(g) Refusal to appoint. 

-O. 40, R. J—Appeal—Order refusing to appoint. 

An appeal lies from an order refusing to ap¬ 
point a receiver during the pendency of a suit. 
AIR (Vol 3) 1910 All 333: 33 Ind Cas 735 (DB). 

——O. 40. R. 1 — Appeal — Order of refusal to 
appoint. 

An order refusing to appoint a receiver is ap¬ 
pealable. AIR (Vol 2) 1915 Bom 137: 17 Bom LR 
GS0: 30 Ind Cas 545 (DB). 

—— O. 40, Rr. I and 4 and O. 43. R. 1 — Appeal 
— Order refusing to remove receiver. 

An order refusing to remove a receiver is not 
an order under R. 1 or of R. 4. of O. 40 and is 
therefore appealable. AIR (Vol 1) 1914 Cal 78G: 
24 Ind Cas 862 (DB). 


1A. Appointment. 

See Notes 1, 5, 7, 9, 15 and 20. 

2. Contempt. 

-O. 40, R. 1 — Leave of Court appointing Re¬ 
ceiver Is necessary for attachment and sale of 
property in the hands of the Receiver. Person 
bringing about attachment and sale is guilty of 
contempt of Court and the sale is Irregular and 
not void. AIR (Vol 23) 1936 Pat 572: 3 BR 73: 
18 PLT 301: 165 Ind Cas 749 (DB). 

-O. 40, R. 1 — Leave of Court *— Proceedings 

instituted against a Receiver without permission 
of court, if contempt of Court. 

Proceedings cannot be instituted against a re¬ 
ceiver without the permission of the Court and 
if so instituted they constitute a contempt of the 
court. Where several receivers are appointed in 
respect of different portions of same property, and 
ohe of the receivers brought a suit against another 
without the permission of the Court though it 
is a contempt of Court yet it is not so grave or 
serious cm as to make it obligatory on the court 
to dismiss the suit. AIR (Vol 1) 1914 Cal 587: 
19 CLJ 191: 18 CWN 546: 23 Ind Cas 623 (DB). 

-O. 40, R. 1 — Contempt — Receiver — Obstruc¬ 
tion of receiver in discharge of his duty. 

Where a receiver is appointed to take possession 
of property, the person in possession of pro¬ 
perty, though he may have a right to continue in 
possession, cannot interfere with the receiver but 
should apply to the Court for redress; a person 
who is guilty of contempt of Court by obstructing 
a receiver in the discharge of IPs duty may be 
made to pay costs of the receiver as such as those 
of a hearing. AIR (Vol 1) 1914 Cal 550: 18 CWN 
289: 15 Cr LJ 64: 22 Ind Cas 417. 

3. Continuation of, in appeal. 

-O. 40, R. 1 — Receiver appointed, not for suit 

odI v — Whether continues after suit. 

Although, in certain cases, by termination of 
the proceedings, the legal occasion for the Recei¬ 
vership ceases, the Receiver’s duty to the Court 
still survives, and, therefore, mere termination of 
the proceedings does not operate to discharge the 
Receiver. An application to the Court is generally 
necessary in order to divest a Receiver of his 
possession. 

Where the application for appointment of Recei¬ 
ver did not show that the appointment was in¬ 
tended pending the suit only, and there was no¬ 
thing in the order of the Court to suggest that 
the appointment was for a limited period only and 
there were minors involved in the suit, in the ab¬ 
sence of specific orders on the point it. cannot be 
said that, the Receiver was appointed for a limit-* 
ed period only within the meaning of ‘Re She¬ 
phard, Atkins v. Shephard ((1889) 43 Ch. D 131). 
If the Receiver is not, discharged, he must be deem¬ 
ed to continue. It is necessary for the Court to 
pass a final order of discharge. AIR (Vol 32) 
1945 Sind 75: ILR (1944) Knr 39G : 47 Cr LJ 408: 
222 Ind Cas 288. 


-O. 49. R. 1 and O. 43, R. (1) (s) — An order 

refusing to appoint a receiver is appealable. 53 
PWR 1910: 36 PR 1910: 72 PLR 1910: G Ind Cas 
C59 (C59). 


Refusal to nopoint 


-O. 49, R. 1 — Appeal — 

receiver. 

An. order of refusal by a District Judge to ap¬ 
point a person recommended by the Subordinate 
Judge as receiver is one made under S. 505 and 
not under S. 503 and so is not appealable under 
S 588. (1903) 33 Bom 104: 10 Bom LR 1037: 1 Ind 
Cas 657 (DB;. 


-O. 40. K. 1 — Neither party in possession — 

Receiver — Prima facie title of parties established 
— Appeal. 

In an interplceder suit at the time when the 
matter was in dispute in the trial Court the pro¬ 
perty was in the hands of the trustees, that is to 
say. in the enjoyment of neither of one claimant 
nor of the other, and in such circumstances for 
the preservation of the property, pending the de¬ 
termination of the rights of the parties, a Recei¬ 
ve:- was appointed in the common interest of 
both and to prevent a scramble. 
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. The rights of the parties were determined and 
one of the parties was held entitled to a large 
number of villages and forest lands. The trial 
Court directed possession to be delivered to him. 
On appeal by the other party, the question was 
whether it was just and convenient to appoint a 
Receiver afresh or continue the Receivership for 
the period of the appal: 

Held, that (1) the appointment of the Receiver 
in the’trial Court was undoubtedly proper; 

(2) after the determination of the rights of 
the parties by the trial Court it was not just and 
convenient in appeal to appoint either a fresh 
Receiver or to continue the existing Receivership 
for the period of appeal and that possession should 
be given to the successful party subject to safe¬ 
guard for obtaining restitution from him in the 
event of such a course, becoming necessary at a 
future date. AIR (Vol 31) 1944 Oudh 225: 1844 
AWR (CO) 68: 1944 OWN (CO 52: 213 Ind Cas 
244 (DB). 

-O. 40, R. 1, S. 151 — Receiver — Suit decreed 

and Receiver ordered to hand over possession to 
plaintiff — Appeal by defendant — Application by 
him to continue Receivership till decision of ap¬ 
peal—Property, whether in medio—Contention that 
cash and ornaments be retained in Court custody 
— Prayer iin alternative that security be taken 
from persons withdrawing cash under decree — 
Subh order, held could be made. 

During the pendency of a declaratory suit claim¬ 
ing title to ‘zemindari’ and ‘ non-zemindar i’ pro¬ 
perty, the ‘zemindari’ was in possession of a Recei¬ 
ver and cash and ornaments in the custody of the 
Court. The trial Court decreed the suit and order¬ 
ed that the Receiver should be discharged and 
should hand over property to plaintiff. 
Certain persons were also held entitled to 
a certain amount. The defendants pre¬ 
ferred an appeal from the decision and applied 
that the Receivership in respect of the ‘zemindari’ 
should be continued till the decision of the appeal. 
In respect of the cash and ornaments it was con¬ 
tended that they should be retained in custody of 
the Court or if the amounts were paid to persons 
under the decree, security should be taken from 
those persons: 

Held, that as regards ‘zemindari’ property it 
could not be said to be ‘in medio’ any longer after 
the declaratory decree was passed and there could 
be no question of irreparable loss in respect of 
that property. No order, therefore, could be made 
appointing or continuing the Receiver: 

Held, further that in respect of the cash and 
ornaments, however, there was no question of real 
deprivation to anybody by making an order that 
the ornaments be retained in the Court’s own cus¬ 
tody pending the disposal of the appeal, and that 
persons wishing to withdraw the cash deposits 
might only do so on furnishing security to the 
satisfaction of the Court. AIR (Vol 26) 1939 Oudh 
94: 1939 OWN (CC) 59: 1939 AWR (CC) 21: 179 
Ind Cas 245 (DB). 

■-O. 40, R. 1 — Preliminary decree for sale on 

mortgage — Appeal. 

A preliminary decree for sale on a mortgage 
cannot be executed and it cannot be made final 
until an appeal preferred against it is decided on 
merits. But in order to keep the mortgaged pro¬ 
perty intact as far as possible, a Receiver may be 
appointed. AIR (Vol 20) 1933 Nag 294: 16 NLJ 
161: 15C Ind Cas 463. 

4. Discharge and removal of receiver. 

-O. 40, R. 1 — By Court of Wards. 

Where a Receiver has been appointed in a suit 
• against the v T ard whose property is under the 
management of Court of Wards, the Court of 


Wards is only entitled to move the Court for the 
discharge of the Receiver on the grounds which 
would entitle the ward himself if not disqualified, 
to move the Court. AIR (Vol 32) 1945 Cal 183: 
48 CWN 183: ILR (194-4) 1 Cal 623: 221 Ind Cas 
226 (DB). 


-O. 40, R. 1 — Proper Court. 

Application for the discharge of a Receiver should 
be made to the Court of original jurisdiction or 
the Appellate Court. It cannot be made to the exe¬ 
cuting Court. AIR (Vol 32) 1945 Sind 75: ILR 
(1944; Kar 396: 47 Cr LJ 408: 222 Ind Cas 288. 

——O. 49, R. 1 — Termination of proceedings, effect 
of. 

There is ample authority in support of the Pro¬ 
position that a Receiver continues in possession until 
he is finally discharged. Unless he has been ap¬ 
pointed specially for a limited time, the mere 
termination of the proceedings in course of which 
the appointment has been made does not put an 
end to the appointment. AIR (Vol 32) 1945 Sind 
75: ILR (1944) Kar 396: 47 Cr LJ 408: 22 Ind 
Cas 288. 


-O. 40, R. 1 — Receiver considering his per¬ 
sonal Interest to the exclusion of (hose of parties. 

Where the attitude of a Receiver appointed in 
a partition suit is inconsistent with the attitude 
of a Receiver, that is. where he is considering his 
own personal interests to the exclusion of the in¬ 
terests of the parties whose representative he is 
and whose benefit should be his concern, such 
Receiver should be removed. AIR (Vol 28) 1S41 
Cal 144: ILR (1940; 2 Cal 102: 194 Ind Cas 13. 


-O. 40, R. 1 — Official Receiver appointed Re¬ 
ceiver of mortgaged property pending mortgage 
suit — Mortgage decree — Property sold by auction 
— Receiver directed to hand over possession of 
property to purchaser — Order of Court directing 
Receiver to give possession, held did not discharge 
Receiver. 

Pending a mortgage suit, the Official Receiver 
was appointed Receiver of the mortgaged property. 
There was a mortgage decree and the property 
was brought to sale and sold by auction. The 
auction-purchaser obtained an order giving him 
leave to pay the balance of the purchase money 
and for confirmation of the sale of the property 
to him. 

By that order, the Official Receiver was direct¬ 
ed to make over possession of the property which 
had been purchased at the sale to the purchaser 
upon production by him of the appropriate certi¬ 
ficate of the sale. Subsequent to this the Recei¬ 
ver instituted a suit for rent against the tenant 
of the mortgaged property and obtained a decree. 
The sale certificates were subsequently produced 
and possession of the property made over to the 
auction-purchaser. The Receiver then sought to 
execute the rent decree: 

Held, that the order of the Court directing the 
Receiver to make over possession of the property 
to the auction-purchaser did not discharge the 
Receive*" and he could execute the rent-decree. 
AIR (Vol 25) 1938 Cal 304: ILR (1937) 2 Cal 529 : 
175 Ind Cas 209 (DB). 


-O. 40. R. 1 — Mortgage suit — Two sets of 

defendants joined — Appointment of Receiver — 
Striking off of one set of defendants as not neces¬ 
sary parties — Possession of that set at tire time 
of appointment of Receiver. 

Where in a mortgage suit to which two sets of 
defendants are added, the mortgagee gets a Recei¬ 
ver appointed to take charge of certain land cover¬ 
ed bv the mortgage but one set of defendants is 
struck off the record as not being necessary parties 
to the suit and they apply that the Receiver 
should be discharged and the land under the pos- 
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fession of the Receiver should be released in their 
favour, they are entitled to get the order prayed 
for if it is found that they were in possession of 
the land at the time of the appointment of the 
•Receiver and if none of the other parties had a 
right to remove them from their possession. AIR 
(Vol 25) 1938 Rang 387: 1938 Rang LR 586: 178 
Ind Cas 924 (DB). 

-O. 40, R. 1 — A Burmese husband mortgaging 

property of himself and his wife — Mortgage not 
entered with her knowledge or consent — Suit by 
mortgagee — Receiver appointed — Removal of. 

Held, that the Receiver should not be discharg¬ 
ed because, if the wife gets possession of land it 
is practically certain that the rents and profits 
of the land will never find their way towards the 
satisfaction of any decree against the husband’s 
estate for she is not an officer of the Court, where¬ 
as the Receiver is. AIR (Vol 23) 1936 Rang 246: 
163 Ind Cas 166 (DB). 

-O. 40, R. 1 — Continue up to discharge. 

Though a suit, in which a receiver is appointed, 
is dismissed by appellate Court, the receiver’s 
powers do not terminate until he is discharged by 
the Court which appointed him. AIR (Vol 17) 
1930 Mad 67: 57 MLJ 668: 52 Mad 967: 30 MLW 
713: 1929 MWN 739: 120 Ind Cas 563 (DB). 

-O. 40, R. 1 — Interlocutory appointment — 

Time fixed — Silence of final judgment — Not a 
discharge. 

When a receiver has been appointed on an in¬ 
terlocutory application without any limit of time 
it is not necessary to provide for the continuance 
of the receiver in the final judgment. The silence 
of the judgment dees not operate as a discharge 
of the receiver or determination of his powers. 
Where a receiver was appointed to execute a mort¬ 
gage decree under S. 51, cl. (d), C. P. Code, and 
the order for the appointment of a receiver did 
not appear in the final decree making the order 
relating to sale of immovable prooerty for the 
satisfaction of the mortgage debt absolute. 

Held, it was not necessary to make the order for 
the appointment of the receiver absolute in the 
final decree and even if there was a failure to 
refer to the order of appointment of the receiver 
in the final decree, the right of the receiver to 
execute the decree is not thereby extinguished. AIR 
(Vo! 16) 1929 Bom 279: 31 Bom LR 320: 118 Ind 
Cas 694 (DB). 

-O. 40, R. 1 — Incapacity. 

A receiver who has once been appointed should 
be discharged only for proved incapacity. AIR 
(Vol 16) 1929 Pat 114: 115 Ind Cas 881 (DBj. 

-O. 40, R. 1 — Impartiality. 

Absolute impartiality as between the parties to 
the litigation is an indispensable qualification of 
a Receiver and upon an application for his re¬ 
moval the Court may properly consider his past 
relations to the parties as well as his present sym¬ 
pathies. If by reason of interest shown by him 
the efficiency "of the Receiver as an officer of the 
Court is impaired, the Court will be justified in 
removing him. AIR (Vol 13) 1926 Cal 593 : 53 Cal 
219: 92 Ind Cas 940 (DB). 

-O. 40, R. 1 — Only by the order of Court — 

Preliminary decree — Effect of. 

A Receiver is an officer of the Court, and as long 
as the order appointing the receiver remains un¬ 
reversed and as long as the suit remains lis pen¬ 
dens, his functions continue until he is discharged 

by order of the Court. , 

Hence the mere passing of a preliminary de¬ 
cree in a partition suit, declaring the shares of 
the parties in the estate, and directing partition 
of the property other than the agricultural land 
does not put an end to the appointment of the 
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receiver, and, despite the provisions of O. 20, R. 18, 
it is legal for the Court to pass an order for ad 
interim injunction restraining interference with 
the receiver’s possession of agricultural land. AIR 
(Vol 12) 1925 Lah 445 : 6 Lah 442 : 7 LLJ 239 • 
26 PLR 564 : 89 Ind Cas 932 (DB). 


-O. 40, R. 1 — A Court which appoints a Re¬ 
ceiver has authority to pass the orders necessary 
for winding up his charge even though the suit 
is no longer pending. AIR (Vol 11) 1924 Lah 583 ; 
75 Ind Cas 858. 


-O. 40, R. 1 — As unnecessary. 

If in the course of the proceedings the conti¬ 
nuance of a Receiver becomes unnecessary, he will 
be discharged although he had been appointed by 
consent of parties. AIR (Vol 8) 1921 Mad 234 : 
13 MLW 367 : 1921 MWN 173 : 61 Ind Cas 562. 
(DB). 

-O. 40, R. 1 — Discharge of receiver — Dis¬ 
missal of suit — Duties and rights of a receiver 
thereafter. 

The pow r er conferred on the Court by O. 40, R. 
1(a) to appoint a Receiver of “any property whe¬ 
ther before or after the decrep’’ refers only to 
the appointment of receiver in respect of the pro¬ 
perty in regard to which the litigation is pending 
i. e., as long as the suit remains lis pendens. 

The function of the Receiver will continue un¬ 
til he is discharged by the Court. Although the 
dismissal of a suit may in some cases mean the 
discharge of the Receiver still the Court has juris¬ 
diction over the Receiver who is an officer of the 
Court and the Court may require him to furnish 
accounts, to allow parties to examine accounts, 
and to deal with all the matters connected with 
the management of the Receiver. AIR (Vol 7) 
1920 Pat 501 : 5 Pat LJ 513 : 1 Pat LT 643 : (1920)1 
Pat HCC 231 : 58 Ind Cas 405 (DB). 

-O. 40, R. 1(d) — Discharge of receiver — Ter¬ 
mination of proceedings. 

Neither the termination of the suit in a decree 
nor the pendency of the appeal against that de¬ 
cree will put an end to the authority of the Re¬ 
ceiver appointed to collect rents. AIR (Vol 4>‘ 
1917 Mad 806 ( 2 ) : 33 Ind Cas 69. 

-O. 40, R. 1 — Discharge of receiver — Resig¬ 
nation of one of two receivers — Order appoint¬ 
ing receivers not at an end. 

Where two persons are appointed Receivers by 
the Court one for one party and the other for the 
opposite party, by the retirement of one of them 
the order appointing the receivers does not come 
to an end. AIR (Vol 3) 1916 Cal 824 : 23 CLJ 
217 : 20 CWN 789 : 34 Ind Cas 789 (DB). 

-O. 40. R. 1 — Removal of Receiver — Power 

to appoint if includes power to remove — Gene¬ 
ral Clauses Act (X of 1897), S. 16 — Burden of 
proof. 

A power to appoint a Receiver does not of it¬ 
self include a power to remove him as S. 16 of 
the General Clauses Act has no application to 
•appointments of Receivers by Court. The burden 
of proving circumstances justifying the removal of 
a. Receiver is upon the person applying for such 
removal. The appointment of the next friend of 
a minor as a Receiver to manage his property is 
not illegal. AIR (Vol 3) 1916 Mad 924 : (1916) 

1 MWN 10 : 31 Ind Cas 908 (DB). 

_O. 40. R. 1 — Execution sought against pro¬ 
perty in the hands of receiver — Effect of direc* 
tion to the decree-holders to proceed against the 
property. 

Certain joint family property, which was the 
subject of a suit for partition, w'as placed in the 
hands of a receiver. While the receiver w r as in 
charge a decree against certain members of the 
family was made over to him by the Court in order 
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that he might, if possible raise the amount of 
the decree. The receiver, however, reported that 
he was unable to do so without selling the pro¬ 
perty of the judgment-debtors, whereupon the 
Court ordered that the decree-holders should pro¬ 
ceed against the property. 

Held, that this order had the effect of discharg¬ 
ing the receiver and that there was no bar to. the 
execution of the decree. (1905) 1905 AWN 110 (111) 
(DB). 

5. Discretion. 

-O. 40, R. 1 — Appointment of Receiver — Im¬ 
practicable and undesirable. 

One A who was the husband of plaintiff No. 1 
and the brother of the defendant, carried on a 
bakery business in the nature of “Adam Sumiar & 
Co." A died leaving as his heirs plaintiff No. 1 
the widow, and an infant son plaintiff No. 2. A 
few days before the death of A, his brother the de¬ 
fendant entered upon the business premises, took 
possession, removed the board which described the 
business as “Adam Soomar & Co., Bakers and 
Confectioners” and put his own board “Ismail D. 
Adam Soomar, Bakers and Confectioners”. 

The plaintiffs, therefore, filed the suit for a 
mandatory injunction directing the defendant to 
desist from interfering with the business and to 
remove himself from the business premises of 
Adam Sumar & Co., and for an account. Along 
with the suit the plaintiffs filed an application for 
the appointment of a Receiver under O. 40, R. 1, 
Civil P. C. : 

Held, that though ordinarily in a matter of this 
kind, it would be proper to appoint a Receiver, it 
was impracticable and highly undesirable in the 
circumstances of the present case to interfere with 
the status quo. AIR (Vol 28) 1941 Sind 112: 195 
Ind Cas 503. 

-O. 40, R. 1 — Proof of embezzlement, if neces¬ 
sary. 

It is not necessary for the appointment of a Re¬ 
ceiver that proof should be forthcoming of any 
embezzlement or mismanagement. The appoint¬ 
ment of a Receiver is a matter of discretion. AIR 
(Vol 23) 1936 Oudh 337: 1936 OWN (CC) 1134: 12 
Luck 635: 163 Ind Cas 204 (DB). 

- ,0. 40, R. 1 — Propriety of appointment of, in 

suitable case. 

The propriety of appointing a Receiver in a 
suitable case cannot be challenged. AIR (Vol 21); 
1934 Rang 321: 12 Rang 437: 155 Ind Cas 776 (DB). 

-O. 40, R. 1 — Though under the Civil P. C., 

the Court has discretion to appoint a Receiver 
without security, it should obviously be done only 
in the most exceptional circumstances. AIR (Vol 
19) 1932 PC 191: 59 IA 311: 36 CWN 882: 9 OWN 
(CC) 571: 56 CLJ 48: 34 Bom LR 1188: (1932) ALJ 
747: (1932) MWN 830: 63 MLJ 658: 7 Luck 381: 13T 
Ind Cas 900. 

-O. 40, R. 1 — The law allows the Court wide 

discretion in the appointment of Receivers and it 
is settled law that the appellate Court will not in¬ 
terfere lightly with such appointment. AIR (Vol 
14) 1927 Rang 135: 100 Ind Cas 1020: 6 Bur LJ 13 
(DB). 

-O. 40, R. 1 — In an application for the appoint¬ 
ment of a Receiver, one has got to see the nature 
of the charges made and if one finds that they are 
somewhat vague in character, it is a ground for 
declining to interfere on an interlocutory applica¬ 
tion for the appointment of a Receiver. AIR (Vol 
13) 1926 Cal 1092: 96 Ind Cas 30 (DB). 

O. 40, R. 1 — The jurisdiction to appoint a Re¬ 
ceiver must not be lightly, but must be most cauti¬ 
ously exercised. The relief is not one ex debito jus- 
wtiae, but one* which is purely within the judicial 


discretion of the Court. The power to appoint a 
Receiver is not to be generally exercised as a mat¬ 
ter of course, and it is not a reason for allowing an 
application that it can do harm to appoint a Re¬ 
ceiver. 

Before appointing a Receiver in any particular 
case the Court must take the whole circumstances 
of the case into consideration and then decide 
whether it would be just and convenient to ap¬ 
point Receiver. AIR (Vol 12) 1925 Lah 349: 88 
Ind Cas 562 : 6 Lah 74: 26 PLR 228 (DB). 

-O. 40, R. 1 — Supersession of bona fide posses¬ 
sor not proper ordinarily — No arbitrary and non- 
regulated discretion. 

The appointment as well as the removal of a Re¬ 
ceiver is a matter which rests in the sound discre¬ 
tion of the Court. A Receiver should not be ap¬ 
pointed in supersession of a bona fide possessor of 
the property in controversy unless there is some 
substantial ground for interference. It is not a 
reason for allowing an application for the appoint¬ 
ment of a Receiver that it can do no harm to ap¬ 
point one. 

The words “just and convenient” in O. 40. Pv. 1 
of the Code mean that the Court should appoint a 
Receiver for the protection of property or the pre¬ 
vention of injury according to legal principles and 
not that the Court can make sucn appointment be¬ 
cause it thinks convenient to do so. They confer 
no arbitrary and non-regulated discretion on the 
Court. 

But where the property is as it were in medio in 
the enjoyment of no one the Court can hardly do 
wrong in taking possession. It is the common in¬ 
terest of all the parties that the Court should pre¬ 
vent a scramble. Such is the case when a Recei¬ 
ver of the property of a deceased person is appoint¬ 
ed pending a litigation in the ecclesiastical Court 
as to the right of probate or administration. 

No one is in the actual lawful enjoyment of pro¬ 
perty so circumstanced and no wrong can be done 
to any one by taking and preserving it for the bene¬ 
fit of the successful litigant. But where the ob¬ 
ject of the plaintiff is to assert a right to property 
of which the defendant is in the enjoyment, the 
case is necessarily involved in further questions. 

The Court by taking possession at the instance 
of the plaintiff may be doing a wrong to the defen¬ 
dant, in some cases an irreparable wrong. In such 
cases the Court should proceed with the greatest 
caution before dispossessing the defendant. AIR 
(Vol 11) 1924 Cal 456: 77 Ind Cas 783: 28 CWN 86 
(DB). 

-O. 40, R. 1 — Remuneration. 

A Receiver is generally remunerated by the me¬ 
thod of percentage or commission but there is no 
absolute rule that he should be so remunerated. 
The Court has a discretion, if it thinks fit. to allow 
him remuneration at a fixed rate.. The Receiver’s 
remuneration must come out of the estate of the 
insolvent and the legal representatives of the in¬ 
solvent cannot be made personally liable for the 
same. AIR (Vol 10) 1923 Cal 516: 76 Ind Cas 583 
(DB). 

-O. 40. R. 1, S. 51 — Judgment-debtor — Right 

to apply. 

It would be stretching too far the discretion of 
the Court under O. 40, R. 1 in the matter of the 
appointment of receiver if the decree-holder is de¬ 
prived of his right to sell the mortgaged property 
under the decree. S. 51 of the Code does not give 
any right to the judgment-debtor to apply for the 
appointment of a Receiver but prescribes the mode 
in which the decree-holder may seek an execution 
of his decree, one of the modes being by the ap- 
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pointment of a receiver. AIR (Vol 9) 1922 Pat 369: 
67 Ind Cas 606; 1922 PHCC S6: 4 PLT 58 (DB). 
-O. 40, It. 1 — Cost of application. 

The appointment of a Receiver being discre¬ 
tionary it does not follow, that costs should follow, 
the granting or rejecting an application for the ap¬ 
pointment of a receiver. (1921) 61 Ind Cas 112 : 
2 UPLR (A.) 389 (DB). 

——O. 40, R. 1 — Discretion of Court “Just and 

convenient”. 

The words “just and convenient” in O. 40, R. 1 
(1) do not mean that the Court can appoint'a Re¬ 
ceiver because it thinks it convenient to do so. The 
appointment should be made for the protection of 
property or the prevention of injury according to 
iocal principles. 

The words do not confer an 
arbitrary and non-regulated discretion 

on the Court. When the allegation 
against the deft, trustee is that since his accept¬ 
ance of office he has not paid allowances to the 
beneficiaries without any other allegation of waste 
or mismanagement there is no ground for appoint¬ 
ing a Receiver in his place. AIR (Vol 3) 1916 Cal 
882: 23 CLJ 567: 34 Ind Cas 693 (DB). 

-O. 40. R. 1 — Discretion of Court — Receiver 

— Appointment. 

The appointment of a Receiver is a matter en¬ 
tirely within the discretion of the Court and in 
exercising this discretion the Court ought to be 
guided by considerations of the particular case. 
(1911) 13 CLJ 495: 9 Ind Cas 935 (DB). 

-O. 40, R. 1 — Prima facie case — Discretion 

of court — Dispossession of third person — Injunc¬ 
tion. 

An appointment of a Receiver and the vesting 
of property in him is a matter of judicial discre¬ 
tion which can and must be exercised according to 
the merits and circumstances of each case and the 
sole consideration being to guard against possible 
waste or alienation of the property. But a bona 
fide Possessor of property should not be supersed¬ 
ed bv a Receiver except on equitable grounds. 
0911) 2 MWN 75; 21 MLJ 821: 10 MLT 490: 11 
Ind Cas 870 (DB). 

-O. 40. R. 1 — Waste — English Law. 

The discretion as regards appointing Receivers 
granted to Indian Courts by C. P. C. (1908), is the 
sa:ne as that of the English Courts. Principles of 
care requiring enquiry in cases of alienation and 
waste continue to govern the Indian Courts. (1910) 
14 CWN 248: 14 CLJ 215: 5 Ind Cas 96 (DB). 

6. Effect. 

See also N. 14. 

(a) General. 

(b) Third party. 

(e) Mortgage. 


(a) General. 

-O. 40, R. 1 — Appointment of receiver in res¬ 
pect of judgment-debtor’s property — Mortgage by 
judgment-debtor — Validity. 

The mere appointment of a receiver in respect of 
a judgment-debtor's property does not. invalidate a 
mortgage bv the judgment-debtor. AIR (Vol 33) 
1951 Simla 277 : 52 PLR 304. 

-O. 40, R. 1 — Receiver — Possession of — Re¬ 
ceiver does not holrl only for party at whose ind. 
nnec he is appointed — Lessor suing lessee for 
possession — Receiver appointed at plaintiff’s in¬ 
stance taking possession —- Defendant’s ouster does 
not have effect of nass'ng possession to plaintiff. 

It is well-set fled that a Receiver does not hold 
for the benefit only of the party a’ whose instance 
he is appointed. The Receiver is an officer of the 
Court, md though he holds for the ultimate bene¬ 
fit of flie parlies to the suit the property, when it 
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comes into his possession, becomes “in custodia 
legis.” 

Where, therefore, in a suit for possession by &i 
lessor against his lessee a Receiver is appointed at 
the instance ox the plaintiff, the ousting of the de¬ 
fendant from possession does not have effect of 
passing possession to the plaintiff, inasmuch as 
the Receiver can in no sense be regarded as the 
plaintiff’s agent. AIR (Vol 33) 1946 Cal 357 50 

CWN 229 : 80 CLJ 259. 

-O. 40, R. 1 — The property does not vest in the 

Receiver appointed under O. 40, R. 1. The Property 
is only in tne custody of Court and Receiver is 
simply managing the estate as an officer of that 
Court. AIR (Vol 29) 1942 Cal 394 : 46 CWN 355 • 
207 Ind Cas 461 (DB). 

-O. 40, R. 1 — Transaction by party in respect 

of property in possession of Receiver, whether 
void. 

The appointment of a Receiver operates as an 
injunction upon the parties not to interfere with 
the rights conferred on him by the Court. If any 
party deals with any of the properties in the posses¬ 
sion of the Receiver, the transaction will not be 
binding on the Receiver nor can his possession be 
interfered with. But from this it does not follow 
that the transaction is void as being opposed to 
public policy. AIR (Vol 27) 1940 Pat 516 : 19 Pat 
433 : 7 BR 283 : 192 Ind Cas 17 (DB). 

-O. 40, R. 1 — Administration suit — Receiver, 

appointment of, whether divests estate of owner¬ 
ship. 

The Receiver appointed in an administration 
suit has no better status than that of a Receiver 
appointed by Court under O. 40. He is not on the 
same footing as a Receiver appointed in the in¬ 
solvency proceeding in whom the estate of the in¬ 
solvent vests and the insolvent is divested of it. 
When a Court appoints a Receiver, the property 
comes in the custody of the Court. The possession 
of the Receiver is the possession of Court. The 
property passes into legal custody (custodia legis). 
and such custody is for the benefit of the true 
owner. 

The Receiver thus holds the property for the be¬ 
nefit of the true owners. By the appointment of 
a Receiver the Court takes upon itself the manage¬ 
ment of the property during the continuance of the 
litigation, but the proprietary right or interest in 
the property is not transferred from the rightful 
owner either to the Court or to the Receiver ap¬ 
pointed. AIR (Vol 23) 1936 Pat 572 : 3 BR 73 : 18 
PLT 301 : 165 Ind Cas 749 (DB). 

-O. 40. R. 1 — Where the receiver’s possession is 

wrongful ab initio the Court will not in ordering 
restitution take into consideration the fact that the 
appointment of the Receiver had been to applicant’s 
advantage and that the applicant would have had. 
In any event, to incur the expenses, incurred by 
the Receiver. AIR (Vol ID 1924 Rang 181 : 79 
Ind Cas 724 : 1 Rang 770 (DB). 

-O. 40, R. 1 — Vesting of property. 

Where a person, who is t-o be appointed Receiver, 
is asked to produce security, he cannot be deemed 
to be appointed till he produces security. The ap¬ 
pointment of a Receiver does not of itself vest the 
property in him.. AIR (Vol 10) 1923 Nag 6 : 63 
Ind Cas 432. 

-O. 40, R. 1 — Effect of appointment — Right 

to sue. 

After a receiver of a tenure has been appointed 
the landlord cannot sue a tenant for the rent He 
should anply to the Court which appointed the re¬ 
ceiver from an order that the receiver may pay the 
rent or that the landlord he allowed to proceed 
according to law for his money. (1910) 14 CWN 
653 : G Ind Cas 214 (DB). 
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(b) Third party. 

-O. 40, R. 1 — Appointment of Receiver — Re¬ 
moval of person in possession of property. 

A person who is a party, but not a person who is 
not party to proceedings for the appointment of a 
Receiver, can be removed from the possession or 
custody of any property for which such Receiver 
is appointed. AIR (Vol 32) 1945 Cal 298 : ILR 
(1944) 2 Cal 194 (DB). 

-O. 40, R. 1 — Appointment of Official Receiver, 

if places him in possession of property — Whether 
affects right of third party to execute decree by 
attachment and sale of that property. 

It is true that when an Official Receiver is ap¬ 
pointed, the actual appointment operates as an 
injunction restraining the parties to the suit from 
interfering with property, but it does not affect 
outsiders. 

But the mere appointment of the Official Receiver 
does not place him in possession of the property 
in respect of which he is appointed Receiver and 
does not affect the right of a creditor to proceed to 
execute a decree by attachment of the property 
intended to be received until and unless the Offici¬ 
al Receiver obtains possession of the property. 

Hence unless the Receiver is in possession of the 
property, notice to him of the proposed sale of that 
property in execution of a decree of a stranger de¬ 
cree-holder is not necessary. AIR (Vol 30) 1943 
Pat 297 : 22 Pat 256 : 10 BR 46 : 24 PLT 411 : 208 
Ind Cas 275 (DB). 

-O 40. R. 1 — Money lent by creditor to Court 

Receiver for payment of peishcush in respect of 
estate in possession of Receiver — No charge creat¬ 
ed on such estate — Creditor, if entitled to be paid 
out of assets of such estate irrespective of Receiv¬ 
er’s right of indemnity. 

Where money is lent by a creditor to a Court Re¬ 
ceiver for payment of peishcush in respect of the 
estate in the management of the Receiver and the 
money is so utilized but no charge has been created 
on the estate for such a loan, the creditor is entitled 
to a decree personally against the Receiver and 
against the assets of the estate only to the extent 
to which the Receiver has a right of indemnity as 
Receiver against that estate. 

He cannot claim to be paid out of the assets of 
such estate irrespective of the Receiver’s right of 
indemnity, nor can he, from the mere fact that the 
estate belongs to a Hindu, invoke the principle of 
Hindu law under which a debt incurred by a mana¬ 
ger for the benefit of the estate is binding on the 
estate. AIR (Vol 28) 1941 Mad 593: 53 MLW 536: 
(1941) 1 MLJ 586 : 1941 MWN 395 : ILR (1941) 1 
Mad 675 : 201 Ind Cas 724 (DB). 

-O. 40, R. 1 — Order 40 makes it clear that the 

Court may by order appoint a Receiver of any pro¬ 
perty, subject to the condition that the Court is 
not authorized to remove from the possession or 
custody of property any person whom any party to 
the suit has not a present right so to remove. The 
appointment of a Receiver of occupancy or ex- 
proprietary tenancies is certainly tantamount to 
the removal of these tenancies from the possession 
and custody of the tenant. 

The appointment will have the effect of prevent¬ 
ing the tenant from cultivating his lands or manur¬ 
ing it. It will be contrary to the spirit of the Ten. 
Act to hold that although the tenancy lands cannot 
be attached or sold nor can even a lease be granted 
for a longer period than is prescribed, the dispos¬ 
session of the tenant can be brought about in an 
indirect way by appointing a Receiver of such 
tenancies and thereby dispossessing the tenants 
ior an indefinite period until all the debts due from 
**hn have been paid up. 

5 F.Y.D./D.F. 9 
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This may be tantamount to an ejectment of the 
tenant which is not allowed except in accordance 
with tne Act and is certainly introducing a strang¬ 
er into the village which the land-holder may not 
like. When a simple loan is advanced on personal 
credit, it is not in the contemplation of the parties 
that the debt would be recovered out of tenancy 
lands in the possession of the tenant. 

There is no equity in favour of the creditor which 
would compel a Court to order the dispossession of 
the tenant from his agricultural lands, which have 
been expressly made inalienable by statute. AIR 
(Vol 24) 1937 All 389 : (1937) ALJ 267 : 1937 RD 
210 : ILR (1937) All 542 : 1937 AWR (H C) 197 : 
169 Ind Cas 181 (DB). 

-O. 40, R. 1 — Sale of property in execution of 

simple money-decree — Purchaser, whether acqui¬ 
res right to income against purchaser under mort¬ 
gage decree. 

A obtained a money-decree against B and at¬ 
tached certain properties belonging to B. C, who 
had a mortgage over some of these properties, sued 
to enforce his mortgage and got a Receiver appoint¬ 
ed in respect of tho mortgaged properties. 

A obtained leave to execute his decree against the 
Receiver and purchased the properties in execution 
of his decree. D subsequently purchased the pro¬ 
perties in execution of C’s mortgage decree. A 
applied while the Receiver’s appointment was still 
in force for payment to him of the income of the 
properties realised by the Receiver from the date of 
his purchase: 

Held, that the effect of the order appointing the 
Receiver was to deprive B of his right to deal with 
the income and A did not, therefore, acquire any 
right to the income by his purchase. 

Per Venkatasubba Rao, J.— The notion is utterly 
wrong, that in England those mortgagees only as 
are entitled to immediate possession, obtain an 
appointment of Receiver. AIR (Vol 20) 1933 Mad 
293 : 64 MLJ 682 : 37 MLW 788: (1933) MWN 842 : 
56 Mad 546 : 141 Ind Cas 372 (DB). 

-O. 40, R. 1 — Strangers cannot question his 

possession. 

When an order has been made by Court and re¬ 
ceiver takes possession, it is not open to third parties 
to question the legality of the possession of the 
receiver as long as the order appointing receiver is 
in force. AIR (Vol 16) 1929 Mad 184 : 56 MLJ 95: 
118 Ind Cas 70 : 52 Mad 938: 29 MLW 664. 

-O. 40, R. 1 — On persons with paramount 

title. 

If persons with paramount rights who are not 
parties to the action, are actually in possession of 
those rights, the appointment of a receiver does not 
prejudice them in the enjoyment of those rights. 
If they are not actually in possession, then, after 
a receiver has been appointed, they must come to 
the Court for leave to exercise those rights in which 
case their application cannot be refused. AIR 
(Vol 14) 1927 Pat 397 : 104 Ind Cas 295 • 8 PLT 
717. 

(c) Mortgage. 

-O 40, R. 1 — The Receiver appointed in a 

mortgage suit holds the property for the person who 
can eventually make out title thereto. His appoint¬ 
ment prima facie is for the benefit of the mort¬ 
gagee. AIR (Vol 27) 1940 Cal 429 : ILR (1940) 1 
Cal 197 : 191 Ind Cas 559. 

O. 40. R. 1 — Per Ba U J. — By appointing a 
receiver the Court neither substitutes a new con¬ 
tract for the one entered into by the oarties nor 
enlarges the security. The Court simply keeps the 
security intact so that parties may be able to carry 
out the terms of their contract. Therefore a re¬ 
ceiver can be appointed in a simple mortgage suit? 
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even though the rents and profits are not part of 
the mortgage security. AIR (Vol 26) 1939 Rang 
321 (FB). 

-O. 40, R. 1 — Mortgagor becoming insolvent — 

Official Receiver impleaded — Application for ap¬ 
pointment of Receiver granted in presence of Offi¬ 
cial Receiver and mortgagee appointed Receiver — 
Court directing Official Receiver to furnish mort¬ 
gagee Receiver with particulars regarding leases 
granted by him. 

In a suit on a mortgage, an application for the 
appointment of a Receiver was (made by the mort¬ 
gagee. The mortgagor became an insolvent and 
the Official Receiver was made a defendant. In 
the presence of the Official Receiver and after an 
objection by him, the mortgagee was appointed a 
Receiver. On the application by the mortgagee- 
Receiver. the Court directed the Official Receiver 
to furnish him with particulars regarding the leases 
granted by him (the Official Receiver): 

Held, that it made no difference that the person 
against whom the order was made happened to be 
the Official Receiver ; he was a party to the suit and- 
was bound by the order made in his presence. 
The Official Receiver, as much as any other party 
to the suit, was bound bv the orders of the Court. 
AIR (Vol 25) 1938 Mad 594 : (1938) 1 MLJ 543 : 
(1938) MWN 1160 : 181 Ind Cas 623 (DB). 

-O. 40, It. 1 — Dispossession of person in posses¬ 
sion. 

As soon as a Receiver is appointed, and property 
is taken possession of by him, the property passes 
out of the possession and custody of the other 
person. Even where the person in possession is him¬ 
self appointed the Receiver, the character of his 
possession changes and his liability is of a different 
nature, as he becomes an officer of the Court and 
holds possession of the property on its behalf. But 
his dispossession would be onlv constructive and 
not actual. AIR (Vol 23) 1936 All 495 : (1936) ALJ 
605 : 1936 AWR (H C) 565 : 1936 ALR 595 : 58 All 
949: 163 Ind Cas 481 (FB) 

-O. 40. R. 1 — Appointment of Receiver at ins¬ 
tance of mortgagee — Suit decreed — Mortgagee, 
if entitled to rents and profits in hands of Recei¬ 
ver, where he is deprived of interest between date 
of suit and date of sale. 

The Court is entitled to appoint a Receiver un¬ 
der O. 40. R_ 1, whenever it is deemed just and 
convenient to do so: for example, in a mortgage 
suit when interest is in arrear. the Court will nor¬ 
mally appoint, a Receiver at the instance of the 
mortgagee as of course, whether or not the pro¬ 
perty appears to be of sufficient value to cover 
the mortgage debt and interest, and whether or 
not the right of the mortgagee to obtain a personal 
decree against the mortgagor subsists or has been 
lost. 

For more than a century it has never been doubt¬ 
ed in England that when a Receiver is appointed, 
the mortgagee, if successful in the suit, will be 
given the accruing rents and profits in the hands 
of the Receiver and this equitable doctrine which 
is applied in England forms part of the law in 
India as being in accordance with equity, justice 
and 'good conscience. 

It is consonant alike with reason and equity, if 
a mortgagee is diligent & applies that a Receiver 
should be appointed, and in the event he succeeds 
in the suit, that the rents and profits in the hands 
of the Receiver should be allocated to the mort¬ 
gagee who, during the period between the time 
when he filed the suit to enforce his security and 
the date of the sale, has been deprived of the in¬ 
terest and profits which otherwise might have ac¬ 


crued to him if he had been in possession of th© 
proceeds of the sale during that period. AIR (Vol 
23) 1936 Rang 290: 14 Rang 922: 163 Ind Cas 850 
(DB). 

-O. 40, R. 1 — Appointment of — Effect — 

Crops, raised after appointment of Receiver but 
after sale of equity of redemption, whether being 
to mortgagee or purchaser. 

When a Receiver is appointed in a mortgage ac¬ 
tion he is appointed for the benefit of the mort¬ 
gagee and all proceeds from the property which 
* are realised after he takes possession go to the 
credit of the mortgage-debt and are not the pro¬ 
perty of the mortgagor although he may have rais¬ 
ed them. The position of a simple money decree- 
holder who has purchased the equity of redemp¬ 
tion is in no way different from that of the mort¬ 
gagor. 

A simple money decree-holder purchased his 
debtor’s properly (which was subject to a simple 
mortgage) on April 15, 1929, but delivery of posses¬ 
sion was taken only on January 5, 1930. On De¬ 
cember 16, 1929, a Receiver was appointed in the 
mortgagee’s suit and the crops were harvested on 
January 8. 1930: 

Held, that the mortgagee was entitled to the 
crops in preference to the purchaser of the equity 
of redemption. AIR (Vol 32) 1935 Mad 410: (1935) 
MWN 315: 41 MLW 495: 156 Ind Cas 67 (DB). 

-O. 40, R t 1 — Sums realized by him from mort¬ 
gaged property, whether form part of mortgaged 
property. 

The nature of the office of the Receiver is simply 
this: that he is an impartial person appointed by 
the Court to collect and receive, pending the pro¬ 
ceedings the rents, issues and profits of land or 
personal estate or other things in question which 
it does not seem reasonable to the Court that 
either party should collect or receive. The object 
sought by the appointment of a Receiver is the 
safeguarding of property for the benefit of those 
entitled to it. 

His possession is on behalf and for the benefit 
of all the parties to the suit in which he is appoint¬ 
ed, and is the possession of all the said parties ac¬ 
cording to their titles. The property in his hands 
is In custodia legis for the person who can make 
a title to it. The title of the real owner is in no 
way affected either in theory or on principle by 
his appointment. He collects and receives the 
rents, issues and profits not upon his own title but 
upon the title some persons parties to the action. 

The appointment of a. Receiver by the Court 
under O. 40, R. 1 in no way diminishes or enlarges 
the title to the property which comes into his 
possession so far as the person otherwise entitled 
to it is concerned. It follows, therefore, that the 
sums of money in the hands of the Receiver are 
not sums payable to the mortgagor, but form 
part of the mortgaged property upon which the 
debt due to the mortgagee was secured. AIR (Vol 
2D 1934 Rang 321: 12 Rang 437: 155 Ind Cas 776 
(DB). 

-O 40. R. 1 — Mortgaged property — Order ap¬ 
pointing Receiver — Clause as to insurance in 
mortgage deed — Oral agreement as to commission 
for insurance. 

An order appointing a Receiver to a mortgaged 
property means that the property was in the cus¬ 
tody of the Court but the parties were still govern¬ 
ed by their contract. 

In the casp of an annlieation by such Receiver 
for a direction as to whether they were bound to 
insure the (mortgaged property as provided in the 
mortgage-deed, the Court will not enter into any 
question as to whether the mortgagor had an oral 
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agreement for an agency commission with the in¬ 
surance company. AIR (Vol 19) 1932 Cal 366: 54 
CLJ 566: 137 Ind Cas 623 (DB). 

-O. 40, R. 1 — Mortgage — Prior and subsequent 

— “Just and convenient”. 

A receiver may be appointed at 

the instance of the first mortgagee 
when there is reason to apprehend that 
the property was insufficient to pay the incum¬ 
brances thereon. Whether the mortgagee is or is 
not entitled to possession, he may ask for a recei¬ 
ver if the demands of justice require that the mort¬ 
gagor should be deprived of possession. 

A receiver can be appointed at the instance of 
a simple mortgagee. A receiver appointed in the 
presence of the mortgagor and the second mort¬ 
gagee at the instance of the first mortgagee holds 
the property for his (first mortgagee’s) benefit 
alone and must hand him over the entire income 
for The satisfaction of his dues. 

The order for the appointment of the receiver, 
binds the mortgagor and the second mortgagee 
though the second mortgagee obtains a decree on 
his mortgage in the absence of the first mortgagee 
and purchases the equity of redemption in execu¬ 
tion of that decree. His position in relation to the 
receiver at the instance of the first mortgagee is 
not affected AIR (Voi 7) 1920 Cal 545: 31 CLJ 
385: 47 Cal 418: 56 Ind Cas 839 (DB). 

.-O. 40, R. 1 — Mortgage — Execution. 

An order appointing a Receiver in execution of 
a mortgage decree is not binding on a person not 
a party to the suit and claiming to be in possession 
in his right as prior mortgagee. AIR (Vol 5) 1918 
Pat 364: 1918 Pat HCC 138: 4 Pat LW 414: 45 Ind 
Cas 177. 

7. Grounds for appointment. 

(a> General. 

(a-1) Applicant having no specific claim. 

(b) Ensuring regular payment. 

(c) Injury to rights and interests. 

(d) Insufficiency of security. 

(e) “Just and convenient”. 

(f) Maintenance of accounts. 

(g) Mismanagement of property. 

(h) Mortgage. 

(i) Prima facie case. 

(j) Realisation of mesne profits. 

(a) General. 

-O. 40, R. 1 (1) and (2) and S. 51 — In view 

of the provisions of S. 51 and O. 40, R. 1, Civil 
P. C., prima facie in a case where the Court con¬ 
siders that it is just and convenient to execute a 
decree by the appointment of a Receiver, it has 
power to adopt that course unless there is any¬ 
thing in Sub-R. (2) of O. 40, R. 1 or elsewhere 
which prohibits it. 

In deciding whether it is “just and convenient” 
to appoint a Receiver within the meaning of O. 
40 R. 1 (1), the Court ought to consider whether 
by appointing the Receiver it would be doing 
indirectly what the statute prohibited it from 
doing directly. AIR (Vol 29) 1942 Pat 240 : 23 
PLT 91: 3 BR 710 : 200 Ind Cas 649. 

-O. 40, R. 1 — Trustees removed and Receiver 

appointed pending inquiry — Appointment, whe¬ 
ther ultra vires of Civil Procedure Code when no 
suit is pending before Court. 

Where a scheme drawn up for a public reli¬ 
gious trust, gives the District Judge a general 
control over the trustees and over their manage¬ 
ment of the trust, and if in the exercise of his 
powers under it he finds it necessary to remove 
the trustees, he must be credited with the power 
*> take emergency measures for temporary 
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management pending reconstitution of the board 
of trustees. 

In such a case an appointment of a Receiver 
is not ultra vires of the Code even though no suit 
or proceeding in the nature of suit is pending be¬ 
fore the Court when the appointment order is 
made. Such an order, though purported to be one 
under O. 40, R. 1, is really one passed by him as 
the persona designata and the High Court cannot 
interfere with it in appeal. AIR (Vol 24) 1937 
Bom 124 : 38 Bom LR 1137: 166 Ind Cas 577 
(DB). 

-O. 40, R. 1 — Section 51 in the matter of ap¬ 
pointment of Receiver is governed by O. 40, R. 1. 
AIR (Vol 23) 1936 Lah 239 : 162 Ind Cas 861. 

-O. 40, R. 1 — Trust — Founder taking posses¬ 
sion of trust property in contravention of terms ol 
deed — Co-trustees affected. 

Where the appellant illegally took possession 
of the trust property in direct contravention of 
the terms of the trust deed which he himself exe¬ 
cuted and filed a suit for removal of the trustees 
out had anticipated the result of the suit by oust¬ 
ing the trustees before filing the suit and the 
co-trustees being deprived of possession of the 
trust property were unable to discharge their duties 
as trustees: 

Held, that the co-trustees could not reasona¬ 
bly divest themselves of their responsibility even 
if it were legally open to them to do so, and 
hence it was just and convenient that a Receiver 
should be appointed in the case. Such action will 
be for the benefit of the beneficiaries and will not 
cause any loss to anv of the parties concerned. 
AIR (Vol 23) 1936 Oudh 337: 1936 OWN (CC) 1134; 
1936 OLR 339 : 12 Luck 635 : 163 Ind Cas 204 
(DB). 

-O. 40, R. 1 — Where a Hindu widow alienated 

certain property and the reversioner sued during 
her lifetime for a declaration that the alienation 
was void and therein applied for the appointment 
of a receiver. 

Held, that a receiver should not be appointed 
under those circumstances. AIR (Vol 17) 1930 
Bom 545: 32 Bom LR 1013 (DB). 

-O. 40, R. 1 — The appointment of a receiver 

has often been described as a process of equitable 
execution. Though it is not always necessary that 
legal execution should be exhausted before the 
appointment of a receiver can be obtained, in India 
where there is no distinction between law and 
equity the rule holds good that, under ordinary 
circumstances, equitable execution ought not to 
be allowed to be resorted to when there is no im¬ 
pediment to execution being levied in the ordi¬ 
nary way as provided by the Code. 

The person seeking equitable execution should 
make out a proper case for it. He must show that 
he was met by difficulties arising from the nature 
of the property which prevented his obtaining re¬ 
lief by the usual statutory modes of execution and 
that it is necessary and advantageous to appoint 
a receiver. (English cases referred to.) 

Bv the terms of a consent decree the respon¬ 
dent obtained a first charge on the Chalbulpore 
colliery at Asansol belonging to the appellants for 
the payment of the decretal amount. They were 
also entitled to have the colliery sold in execution 
of the decree. 

On default by the appellants, the respondents 
applied to the High Court at Calcutta for the ap¬ 
pointment of a receiver. The colliery was flooded 
with water and it required to be carefully looked 
after to ensure its being sold advantageously. The 
best chance of finding buyers for such a concern 
was Calcutta. 
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Held, a proper case was made out for the ap¬ 
pointment of a receiver by the High Court of Cal¬ 
cutta although the colliery was situate outside 
the limits of its jurisdiction. 51 OLJ 209: 34 OWN 
238: 57 Cal 964: AIR (Vol 17) 1930 Cal 502 (DB). 

_ 40, R. 1 — Creditors’ wishes. 

While appointing a receiver, the wishes of the 
creditors are entitled to great weight, as they have 
virtually the right of nomination. 115 Ind Cas 881 
: AIR (Vol 16) 1929 Pat 114 (DB). 

-O. 40, R. 1 — Trustee — Proceedings against 

— No receiver. 

Court cannot appoint a receiver in a proceed¬ 
ing for the removal of a trustee and the appoint¬ 
ment of a new trustee under the Trusts Act, S. 74. 
103 Ind Cas 816 : AIR (Vol 14) 1927 Sind 237 

(DB). 

O. 40, R. 1 — The question as to the public 


nature of the matter has got to be taken into ac¬ 
count in determining whether a Receiver should 
be apoointed. 96 Ind Cas 30: AIR (Vol 13) 1926 
Cal 1092 (DB). 

-O. 40, R. 1 — Property in medio. 

An order appointing a receiver will not ordi¬ 
narily be made at the instance of a plaintiff hav¬ 
ing merely a shadowy claim where it has the 
effect of depriving a defendant of ae facto posses¬ 
sion, since that might cause irreparable wrong. 
The main object of appointing a Receiver is to pro¬ 
tect the properties pending litigation and to pre¬ 
serve them for the benefit of the party lawfully 
entitled thereto. In an application for the ap¬ 
pointment of a Receiver it is sufficient if a prima 
facie title to the property over which the Receiver 
is sought to be appointed is made out by the ap¬ 
plicant. 

Where property is shown to be in medio i. e., 
in the enjoyment of no one, the Court can hardly 
do wrong in taking possession. It is the common 
interest of all parties that the Court should pre¬ 
vent a scramble, and where no one seems to be in 
actual lawful enjoyment of the property no harm 
can be done to any one by taking it and preserv¬ 
ing it for the benefit of the litigant who may prove 
successful. 

Per Greaves J. : Some actual interest in the 
property to be protected is necessary to support 
an appointment of a receiver in an interlocutory 
application but where it is doubtful whether the 
property which i3 wakf property is without a cus¬ 
todian or not, the Court will be justified in mak¬ 
ing the appointment simply for the protection 
of the property. 89 Ind Cas 183: 29 CWN 836: 
AIR (Vol 12) 1925 Cal 070 (DB). 

——O. 4©, R. 1 — For valuation not proper. 


Receiver cannot be appointed for the purpose 
of ascertaining real income of property so that 
correct data may be available to an appellate 
Court in which an appeal from a decree for main¬ 
tenance is oending for fixing the rate of main¬ 
tenance. 89 Ind Cas 943: 22 MLW 316: AIR (Vol 
12) 1925 Maxi 1245 (DB). 

-O. 4f, R. 1 — Something to he said on cither 

side. 


Held, that there was pre-eminently a case for 
the appointment of a Receiver. 69 Ind Cas 361: 
AIR (Vol 11) 1924 Lah 421. 

-O. 40, R. 1 — Suit under S. 92 of C. P. C. — 

Receiver can be appointed. 

In a suit under S. 92 the Court has power to 
appoint a Receiver and take the management of 
the temple out of the hands of the trustees ap¬ 
pointed by the Temple Committee pending the dis¬ 
posal of the suit even though there is no prayer 
for his removal and though he cannot be removed 
except on a proper enquiry. 63 Ind Cas 565: IQ 
MLW 927 : 1923 MWN 75 : AIR (Vol 10) 1923 
Mad 224: 41 MLJ 545 (DB). 

-O. 40, R. 1 — Applicant should have special 

equity in his favour. 

There is no jurisdiction in the Court to ap¬ 
point a Receiver at the instance of a simple con¬ 
tract creditor, unless the creditor establishes a 
special equity in the favour of such appointment. 
A prior mortgagee is entitled to have the Receiver 
obtained by a puisne mortgagee or a simple con¬ 
tract creditor discharged and a nominee of his 
own substituted. Whenever a Court appoints a 
Receiver it ought to take care to protect the rights 
of persons other than the applicant. 

The appointment of a Receiver is an equitable 
relief and if the applicant does not establish a 
special equity in his favour it is impossible to say 
that it is “just and convenient” that a Receiver 
should be appointed. The first essential condition 
for the appointment of Receiver is that the appli¬ 
cant must satisfy the Court that he has an inte¬ 
rest in the property to be affected by the order. 
The fact that fraud is practised on the Court is 
sufficient ground for the discharge of the Recei¬ 
ver. 61 Ind Cas 849 : 3 Pat LT 24; 6 PLJ 366: 
AIR (Vol 9) 1922 Pat 318 (DB). 

-O. 40, R. 1 — It would be very improper under 

O. 40. R. 1 to take property out of the hands of 
ladies of culture and well capable of managing 
property and examining accounts where they were 
in possession of it for something like two years 
and to hand over the property to a receiver upon 
nothing more than mere rumours. (1911) 11 Ind 
Cas 703 (DB) (All). 

-O. 40. U. 1 — Trust — Receiver — Appoint¬ 
ment — Conditions. 

Where a mortgagor transfers properties to 
trustees who take the estate subject to the mort¬ 
gage and who agree to liquidate the debt by 
periodical payments but are unable to do so and 
one of them dies while the other absents himself 
from the country for a long time without taking 
effective interest in the management, of the estate 
a Receiver mav be appointed. (1911) 13 CLJ 495: 
9 Ind Cas 985 (DB). 

-O. 40, R. 1 — Grounds for appointment — 

Declaratory suit. 

An appointment of a Receiver can be made 
only on proof of strong grounds of necessity and 
an appointment without any justifying necessity, 
such as one made in a declaratory suit that cer¬ 
tain widows were entitled only to maintenance, is 
illegal and improper. 62 PWR 1911: 11 Ind Cas 
403. 


AfTer the death of a Mahant of a shrine there 
was a scramble between two persons each of whom 
claimed succession to the offiee and each of whom 
got himself elected as successor. There was 
something to be said for the claim of each partv 
and if one of them was put into possession and 
appointed de facto Mahant during the pendency 
of the suit it would have given him a great ad¬ 
vantage over the other. 


-O. 40, R. 1 — Grounds for appointment — 

Duty of appellants who impugn the discretion of 
the Court below. 

Where the property in dispute fetched large 
profits and the expenses necessary for the pur¬ 
poses of the trust were small, it is convenient to 
appoint a receiver of the property pending deci¬ 
sion. The appellants who impugn the discretion 
exercised by the Court below after considering all 
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the facts and evidence, must prove that the dis¬ 
cretion was exercised improperly. (1910) 7 Ind Cas 
344 (All) (DB). 

_O. 40, R. 1 — Receiver, appointment of — 

Judicial discretion of Court — “Just and conve¬ 
nient,” what is — Defendant in possession not to 
be disturbed except on strong grounds — Waste — 
Delay in instituting suit, effect of, on receivership 

application by plaintiff. 

The words “just and convenient,” in O. 40, 

R. 1, are derived from the English Judicature Act 
which greatly enlarged the powers which the Court 
of Chancery formerly exercised, and the Courts in 
India have the fullest jurisdiction to appoint as 
well as to remove a receiver in the exercise of a 
sound judicial discretion. A receiver should not 
be appointed in supersession of a bona fide posses¬ 
sor of the property in controversy unless there is 
some substantial ground for interference. 

Held, on the facts, that the charge of waste 
against the defendant in possession had not been 
established and that plaintiff’s delay in institu¬ 
ting the suit was such as to disentitle him to 
relief by apnointment of a receiver. (1910) 5 Ind 
Cas 27 : 14*CWN 252 (253, 254, 255) (DB). 

-O. 40, R. 1 — In a suit by members of a com¬ 
munity against the other members for the appoint¬ 
ment of a Receiver for the management of the 
joint property of the community until a proper 
trustee is appointed by the community it is not 
convenient to pass a decree for the appointment of 
a Receiver. (1909) 19 MLJ 669 : 4 Ind Cas 1069 
(DB). 

(a-1) Applicant having no specific claim. 

--O. 40, R. 1 — Receiver — Appointment — 

General creditor — Right of to obtain order ap¬ 
pointing receiver. 

It is very clear that as a general rule a re¬ 
ceiver is not appointed at the instance of a mere 
general creditor over property to which he has 
no specific claim merely in order that if he esta¬ 
blishes a claim as a creditor there may be assets 
wherewith to satisfy it. 49 Bom LR 425: AIR (Vol 
34) 1947 Bom 434. 

-O. 40, R. 1 — Creditor having right against 

specific fund or estate is entitled to get Receiver 
appointed on ground that he has special charge 
on debtor’s property. AIR (Vol 23) 1936 Lah 102. 

-O. 40, R. 1 — Where properties of deceased are 

in the possession of his widow and she is the exe¬ 
cutrix under the will left by the deceased, a mere 
claim to such property made by an alleged daugh¬ 
ter of the deceased is no ground for appointment 
of Receiver. AIR (Vol 21) 1934 Rang 153 (DB). 

(b) Ensuring regular payment. 

■-O. 40, R. 1 — “Just and convenient” — Mort¬ 

gage suit — Appointment of receiver — Power of 
Court. 

The Court has ample power to appoint a re¬ 
ceiver at the instance of a simple mortgagee in 
proceedings in execution of a final decree for sale. 
Where no interest has been paid for many years 
and the security has consequently become inade¬ 
quate it is just and convenient to appoint a re¬ 
ceiver. 27 Pat 534: AIR (Vol 36) 1949 Pat 24 
(DB). 

-O. 40, R. 1 (2) (All) — Effect of amendment 

of R. l (2) on the power of appointment of a re¬ 
ceiver — Grounds for appointment — Non-pay¬ 
ment of interest to a simple mortgage. 

The effect of the amendment of R. 1 (2) of 
O. 40. C. P. Code, is that in a case in which no 
question arises as to the dispossession of a person 
hot a party to a suit, the Court has an unfettered 
discretion under R. 1 to appoint a receiver when- 
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ever it appears to it to be just and convenient to 

do so. .... 

Prima facie the fact that interest is in arrear 

in the case of a simple mortgage will not alone be 
enough to render the appointment of a receiver 
of the mortgaged properties or of the rents and 
profits thereof, either just or convenient. ILR 
(1947) All 456 • 1947 ALJ 10 : 1947 AWR (HC) 20: 
1947 ALW 64: AIR (Vol 34) 1947 All 157 (DB). 
-O. 40, R. 1 — Suit on simple mortgage — In¬ 
terest as well as taxes and rates in arrears — Or¬ 
der for sale of property after preliminary decree. 

Where in a suit on simple mortgage, an ap¬ 
plication for appointment of a Receiver is made 
and at the time of making such application not 
only is the interest in arrear but also taxes and 
rates are in arrear and the Court has ordered the 
property to be sold after passing of the preliminary 
decree; it is in such a case just and convenient to 
apooint a Receiver and where the Court has made 
such an appointment, it has rightly exercised its 
discretion. AIR (Vol 26) 1939 Bom 54 : 40 Bom 
LR 1266 : ILR (1939) Bom 32: 179 Ind Cas 321 

(DB). 

_O. 40, R. 1 (1) (2) — Interest in arrears and 

security likely to become insufficient. 

Per Full Bench — The Court has jurisdiction 
to appoint a Receiver of any property where it 
appears just and convenient to do so. The ap¬ 
pointment of a Receiver by the Court m case of 
a simple mortgage must depend upon the indivi¬ 
dual facts of each particular case. The Court 
must see what is the object of the application; if 
it is plainly that the Receiver should act in breach 
of sub-r. (2), it is neither just nor convenient to 
appoint him, since he cannot perform such a task, 
nor can the Court authorize him to do so. 

His appointment would in such a case be 
nugatory. ‘ But if it be shown that there is a rea¬ 
son for his appointment upon the ground of 
justice and convenience which will enable him to 
preserve the security of the mortgagee without in¬ 
fringing the sub-rule, tile power of the Court to 
appoint him which is unfettered, may be exercised 
upon these grounds. In other words, it can never 
be just and convenient to appoint a Receiver for 
the sole purpose of taking possession of rents and 
profits unless they have been expressly made part 
of the security for the debt by the instrument 
creating the mortgage even if, having done so, the 
Court could put the Receiver into possession. 

The fact that interest on the mortgage debt 
is in arrear, or substantially in arrear, can only 
be a factor in deciding whether a Receiver should 
be appointed; the fact the security is likely for 
any reason to become insufficient may be another 
factor; but the governing words of the rule are 
whether it is just and convenient and in decid¬ 
ing this matter due weight must be given to all 
relevant considerations including those mention¬ 
ed in sub-r. (2) of O. 40, R. 1. 

(Difference between nature of English mort¬ 
gage in England and simple mortgage in India ex¬ 
plained.) 

Per Ba U, J.— By appointing a Receiver, 
the Court neither substitutes a new contract for 
the one entered into by the parties nor enlarges 
the security. The Court simply keeps the security 
intact so that the parties may be able to carry 
out the terms of their contract. In order to keep 
the security intact, the Receiver must be given cer ¬ 
tain powers, such as the collecting of rents and 
profits and payment of such charges as are due 
thereon to Government or local bodies. Therefore, 
a Receiver can be appointed in a simple mortgage 
suit even though the rents and profits are not part 
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of the mortgage security. AIR (Vol 26) 1939 Rang 
321: 1939 Rang LR 403: 12 Rang 101: 183 Ind Cas 
728 <FB). 

(Overrules AIR (Vol 15) 1928 Rang 176: 110 Ind 
Cas 620). 

-O. 40, R.l — Hindu son given house for resid¬ 
ence on arrangement with father — Attachment 
of house in execution of decree against son: 

Held, a Receiver should be appointed to rea¬ 
lize rent. AIR (Vol 24) 1937 Lah 433 : ILR (1937) 
Lah 486 : 39 PLR 839 : 175 Ind Cas 447 (DB). 

O. 40, R. 1 — Appointment of Receiver in exe¬ 
cution to realise income of inam fields granted for 
maintenance and remuneration for services rend- 

ered — Right of judgment-debtor to apply for al¬ 
lowance to maintain family. 

A Receiver can be appointed in execution pro¬ 
ceedings to realise the income of inalienable inam 
fields granted partly for maintenance and partly 
for remuneration for services rendered. It will 
be open to the judgment-debtor to apply for an 
allowance to maintain the family. AIR (Vol 23) 

1936 Nag 288: ILR (1937) Nag 534: 167 Ind Cas 
878. 

O. 40, R. 1 — Maintenance made charge on 
property — Arrears. 

If the holder a decree for maintenance can 
proceed only against a house which has been made 
a charge for payment of maintenance and main¬ 
tenance falls in arrears, it is highly desirable to 
appoint a Receiver for the purpose of paying off 
the arrears as well as for ensuring punctual pay¬ 
ment of the maintenance in future without forc¬ 
ing the decree-holder to take out execution everv 
month. AIR (Vol 20) 1933 Lah 826 : 146 Ind Cas 

1 v Ztr • 

O. 40, R. 1 — Protection of rights and pre¬ 
vention of injury according to legal principle. 

The words “just and convenient” do not mean 
that the Court is to appoint a receiver simply be¬ 
cause the Court thinks it convenient, but they 
mean that the Court should make the appoint¬ 
ment for the protection of rights or prevention of 
injury according to legal principles. A simple con¬ 
tract creditor who has no specified charge or no 
right to be paid out of a specified sum cannot in 
general ask for the appointment of a receiver. 

Where, therefore, in a suit for recovery of 
arrears of rent and cesses based on an ijara patta 
witn a prayer for ejectment under S. 66 (2), Ben. 
Ten. Act, the plaintiff applies for the appointment 
of a receiver but is unable to make out a sufficient 
case for such appointment, the appointment should 
not be made. AIR (Vol 17) 1930 Cal 610 (DB). 

-O. 40, R.l — Simple mortgage — Non-payment 
in, ere >t fall in value — Good grounds. 

While Courts would not ordinarily deprive 
the mortgagor of his possession in cases where 
the mortgage is a simple one, there mav be cir¬ 
cumstances created either by the conduct of the 
mortgagor or connected with the state of the pro¬ 
perty which may render it necessary in the inte¬ 
rests of justice and for the protection of the mort¬ 
gagee that a Receiver should be appointed. 

It is impossible to lay down a hard and fast 
rule laying down under which circumstances the 
Court will appoint a Receiver. But ordinarily 
there should be some loss or detriment not fore¬ 
seen by the mortgagee at the time when he chose 
to take a simple mortgage and allow possession 
to remain with the mortgagor, which loss could 
not be compensated except by the appointment of 
a Receiver. 

Where a simple mortgagor makes default in 
paying the interest and the mortgaged property 
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falls In value, the case is fit for the appointment 
of a Receiver. AIR 1926 Mad 155 and 43 Ind Cas 
533, Not foil. (Case law discussed.) 115 Ind Cas 
244: 52 Mad 979: 29 MLW 553 : AIR (Vol 16) 1929 
Mad 138: 56 MLJ 115. 

-O. 40, R. 1 — Mortgage-decree — Appointment 

for collection of rent Is good. 

Where a mortgage-decree-holder asks for the 
appointment of a Receiver to collect the rents of 
the mortgaged premises the Court should appoint 
a Receiver, and the appointment of a Receiver is 
binding not only on the parties to the suit, but 
also on any purchaser of the interest of the mort¬ 
gagor in the mortgaged premises who stands in 
the shoes of those mortgagors. 110 Ind Cas 620- 
6 Rang 261: AIR (Vol 15) 1928 Rang 176 (DB). 

-—O. 10, R. 1 — Arrears of interest and insuffi¬ 
ciency of security — Good grounds. 

Court may appoint a Receiver at the instance 
of a mortgagee where the action is either for 
foreclosure or sale if there is reason to suspect 
that the security is insufficient or if the inte¬ 
rest is in arrear; and the right of the mortgagee 
to ask for a Receiver is not affected by the fact 
that a decree for sale has been passed because 
the suit cannot be said to terminate till the pro¬ 
perty is sold or the mortgage money paid. 95 Ind 
Cas 632: AIR (Vol 13) 1926 Cal 1006 (DB). 

■-O. 40, R. 1 — Grounds for appointment — In¬ 

solvency of administrator. 

The insolvency of an administrator is a good 
reason for appointing a receiver in spite of the 
fact that the administrator has been administer¬ 
ing the estate for a number of years and has 
kept proper accounts. That waste or mis-manage- 
ment is not alleged, and that all the persons for 
whom the estate has been administered have not 
joined in the application are not sufficient rea¬ 
sons for refusing to appoint one. AIR (Vol 5) 

1918 Low Bur 29: 11 Bur LT 127: 48 Ind Cas 

152. 

O. 40, R. 1 — Kxeeution — “Just or conve¬ 
nient.” 

When appointment of a receiver is the only 
way to recover the decretal amount and when the 
interest of both parties can be safe-guarded, the 
appointment- is neither unjust nor inconvenient. 
A Receiver can be appointed to receive rents and 
profits of non attachable property. AIR (Vol 2) 
1915 Nag 93; 11 NLR 113; 31 Ind Cas 285. 

-O. 40, R. 1 — Monthly allowance. 

Right of a person to receive allowance char¬ 
ged on property is attachable but a receiver can¬ 
not, be appointed to receive money month by 
month. (1912) 16 CLJ 354: 17 CWN* 662* 17 Ind 
Cas 284 (DB). 

-O. 40, It. 1 — Mortgage — Receiver — Appoint¬ 
ment of — Guiding principles. 

Though the appointment of a receiver pen¬ 
dente 1 ito is within the discretion of the court 
such discretion must be exercised carefully hav¬ 
ing regard to (he circumstances of each case. The 
appointment of a receiver at the instance of a 
mortgage will be made as a matter of course if 
interest payable under the security is in arrears. 
The right to propose a receiver belongs to the 
party interested in the nomination. (1912) 16 
CWN 997: 17 Ind Cas 202 (DB). 

-O. 40. R. 1 — Receiver — Ghatwali property. 

In execution of a decree against a Ghatwai 
though the Ghatwali property could not be at¬ 
tached a Receiver of the rents and profits could 
be appointed so as to apply them in satisfaction 
of the decree. (1912) 39 Cnl 1010- 16 CWN 802* 
14 Lid Cas 227 (DB). 
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-—O. 40, R. 1 — Mortgage — Suit — Interest 
not paid. 

The appointment of a Receiver will be made 
generally on the application of a mortgagee, whe¬ 
ther legal or equitable, if the interest payable 
under the security is in arrears. At the instance 
of a second or puisne mortgagee, a Receiver is 
appointed if it is apprehended that the property 
is in peril or is insufficient to pay the incumbran¬ 
ces thereon, or if interest is in arrear. (1910) 5 
LBR 135: 3 Bur LT 20: 4 Ind Cas 1031 (DB). 

(c) Injury to rights and interests. 

-O. 40, R. 1 — Receiver pending suit — Re¬ 
medy by the appointment of — Nature — When 
available. 

The appointment of a receiver pending a suit 
is a form of specific relief and it is generally 
given upon the principle of quia timet, that is 
to say, the Court assist a party who seeks its 
aid because he fears some future possible injury 
to his rights or interests. ILR (1948) All 432: AIR 
(Vol 36) 1949 All 112: 1943 ALJ 518 (DB). 

-O. 40, R. 1 — None of claimants in possession 

of property since death of owner — Possibility 
of waste and mis-management. 

In a case where there are rival claimants to 
the property in dispute and the property has 
never been in the possession of any of the par¬ 
ties to the suit since the death of the deceased 
owner and the situation is fraught with the possi¬ 
bility of waste and mismanagement, it would 
eminently be a case for the appointment of a 
Receiver. AIR (Vol 28) 1941 Oudh 328; 1941 

OWN (CC) 272: 1941 AWR (CC) 145: 1941 OLR 
400: 194 Ind Cas 9 (DB). 

- O. 40, R. 1 — Appellant-applicant successful 

in lower Court in small portion of property only 
— Bigger portion going to opposite party and 
enough to compensate applicant in case of waste. 

Where in an appeal, the appellant who was 
found by the lower Court to be entitled to 2-15th 
of the property, prays for an appointment of a 
Receiver of the property pending the decision of 
the appeal, on the ground that the respondent may 
commit waste, and it is found that there would 
be plenty of property left with the respondent 
from which the appellant could obtain compensa¬ 
tion for any loss due to acts of waste committed 
as regards his 2/15th share, there is no reason 
to grant the prayer for the appointment of a Re¬ 
ceiver. AIR (Vol 26) 1939 Oudh 229: 1939 AWR 
(CC) 88: 1939 OWN (CC) 615: 14 Luck 666: 1939 
OLR 464: 183 Ind Cas 16 (DB). 

-O. 40, R. 1 — Mere apprehension that defen¬ 
dant would wrongfully dispose of property does 
not justify order for Receivership without fur¬ 
ther inquiry as to the basis of these apprehen¬ 
sions and the appointment of a Receiver merely 
by reason of such apprehension cannot be ren¬ 
dered just and convenient. AIR (Vol 23) 1936 
Lah 102. 

--O. 40, R. 1 — Mortgage-decree in respect of 

certain property — Receiver for protection of the 
property. 

A Receiver can be appointed under O. 40, R. 1, 
for the protection of property in respect of which 
a mortgage-decree has been passed. AIR (Vol 22) 
1935 Oudh 497: 1935 OWN 1118: 1936 RD 209: 11 
Luck 562: 158 Ind Cas 586 (DB). 

-O. 40, R. 1 — Reasonable grounds for appoint¬ 
ment. 

Where the decree-holders have ample secu¬ 
rity for the value of the lands over which they 
bave a lien exceeding the decretal amount and 
there is no reason why they should not execute 
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the decree in the ordinary manner, appointment 
of Receiver is not proper. 

The mere fact that defendant approached 
the applicant to accept a smaller amount than the 
sum decreed or that they applied to the Manager, 
Sind Encumbered Estates for his aid, will not 
constitute a valid ground for appointing a Re¬ 
ceiver, especially when there is no danger of waste 
or destruction of the property. AIR (Vol 20) 1933 
Sind 231: 150 Ind Cas 473. 

-O. 40, R. 1 — Co-sharers — Withholding of 

profits. 

In all cases where a property is in the hands 
of one co-sharer and the share of the profits is 
withheld from the other, there is sufficient reason 
for appointing a receiver. 117 Ind Cas 375: AIR 
(Vol 16) 1929“ Lah 497. 

-O. 40, R. 1 — Certainty of mismanagement. 

Though thirty years have elapsed since the 
widow mismanaged the property and that the 
other acts of waste were committed when she was 
out of possession and in receipt of pittance, but 
when it is certain that, if she is allowed to manage 
the property, it will be ruined. 

Held, that there is ground to deprive the 
widow of management. 105 Ind Cas 353: AIR 
(Vol 15) 1928 Nag 93 (DB). 

-O. 40, R. 1 — Waste — Reversioner. 

A mere intention to transfer by a life-tenant 
does not constitute waste but may constitute 
danger to the reversionary interests and to pro¬ 
tect them the Court may appoint a Receiver. AIR 
(Vol 7) 1920 Bom 145: 44 Bom 727; 22 Bom LR 
826: 57 Ind Cas 553 (DB). 

-O. 40, R. 1 — Mortgage — Suit — Receiver 

— Considerations that should determine the neces¬ 
sity of appointing. 

Where a receiver is asked to be appointed in 
a mortgagee suit the primary question for con¬ 
sideration is what steps should oe taken to pro¬ 
tect the mortgagee; the fact that the application 
for appointment is supported by reversioners of 
the mortgagor (a Hindu widow) is not a matter 
that need be considered. AIR (Vol 3) 1916 Cal 
515: 23 CLJ 440: 34 Ind Cas 405 (DB). 

-O. 40, R. 1 (2) — Waste — Receiver. 

Where it is clearly proved that an estate is 
so grossly mismanaged that the whole estate will 
be jeopardised it is a clear case for the appoint¬ 
ment of Receiver. AIR (Vol 2) 1915 Cal 35- 18 
CWN 537: 25 Ind Cas 406 (DB). 

-O. 40, R. 1 — Grounds for appointment — 

Selection. 

Where some provision for the management 
cf an estate is urgently called for and there is 
none in effective possession of the estate and able 
to collect rents there is no necessity for making 
out a strong case for the appointment of a Re¬ 
ceiver. 

A Court of appeal will not ordinarily disturb 
the selection of a Receiver by the court except 
on some fatal objection in principle. (1913) 17 
CWN 581: 18 Ind Cas 398 (DB'. 

-O. 10, R. 1 — Grounds for appointment — 

No risk of loss. 

A receiver should not be appointed where no 
risk of loss is shown by the application. (1911) 
4 Bur LT 241: 12 Ind Cas 198. 

-O. 40, R. 1 — Waste — Life tenant Reversioner. 

One C died leaving his widow, the first defen¬ 
dant: she took out Letters of Administration and 
continued to be in possession of the property. 
The plaintiff as the next reversioner sued to re¬ 
move the first defendant from the management 
of the estate and to appoint a Receiver on ac- 
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count of gross mismanagement and malversation 
by her. 

The evidence showed that (1) in granting 
Letters of Administration, the widow was asked to 
furnish sureties for a sum of three lakhs (2) She 
entered into a contract with her maternal uncle S, 
who stood surety for Rs. 88,000 and with A who 
stood surety for Rs. 2,25,000 (3) The sureties were 
to be allowed to manage the estate and the de¬ 
fendant should entirely abide by their advice. (4) 
She executed power of attorney in their favour, 

(5) The first defendant never concerned herself 
with the management of the estate and never 
enquired whether the expenditure was out of 
the capital or out of the income of the estate. 

(6) The defendants and her agent all disclaimed 
having anything to do with the management, she 
throwing the responsibility on the agents, who 
tried to shift the same on to the other. (7) The 
widow contracted debts not valid and binding on 
the reversioner. 

Held, that in the interest of the reversioner a 
Receiver should be appointed and that as the 
widow was not proved to have acted with any in¬ 
tention to defraud, she would be paid the surplus 
income for her life. (1910) MWN 347: 8 MLT 
189; 7 Ind Cas 534. 

(d) Insufficiency of security. 

-O. 10, R. 1 — Nature of remedy. 

The appointment of a Receiver to take charge 
of the judgment-debtors’ property is ah exceptional 
remedy and when there is ample properly of the 
judgment-debtor available for satisfaction of the 
decree, there is no good reason to appoint a Re¬ 
ceiver. Besides, when the execution proceedings 
are to be transferred to the Collector, a Receiver 
cannot be appointed. AIR (Vol 27) 1940 Lah 345- 
191 Ind Cas 704. 

-O. 40, R. X — Appointment of Receiver at in¬ 
stance of mortgagee — Sufficiency of security, whe¬ 
ther ground for refusal. 

The Court will appoint a Receiver in a mort¬ 
gage suit, as in a suit oi any other nature, when 
it is just and convenient to do so. Normally, 
when the interest is in arrear. a Receiver will be 
appointed as of course at the instance of the 
mortgagee. The fact that the property is more 
than sufficient to cover the mortgage debt is not 
a ground upon which the Court ought to refuse to 
appoint a Receiver in such a suit. AIR (Vol 23) 

1936 Rang 296 : 14 Rang 308: 163 Ind Cas 350 
(SB). 


O. 40, R. 1 — Interest in arrears. 

The bare fact of interest being in arrears bv 
itseir is not always a sufficient warrant for the 
appointment of a Receiver. In all cases the Court 
musf hold that it is just and convenient that a 
Receiver should be appointed. 

The most important criterion with regard to 
whether a Receiver should or should not be ap¬ 
pointed in a mortgage suit is whether the mort¬ 
gagee having originally been well secured, finds that 
the security is likely to be Insufficient, either by 
reason of considerable accumulation of interest 
or by reason of depreciation of the value of the 
property itself. AIR (Vol 22) 1935 Rang 525* *14 
Rang 16 : 160 Ind Cas 490 (DB>. 

7- :o ft- 1 — Simple mortgage — Interest fall¬ 

ing in arrears —■ Property insufficient to cover 
decretal amount. 

The Court may object to appoint a Receiver 
in a suit which is based on a simple mortgage. 
A Receiver may, however, be appointed in case 
I he mortgaged property is found to be insufficient 
to cover the decretal amount or where interest is 


in arrears. AIR (Vol 21) 1934 Lah 38 (1) • 34 
PLR 950 (1): 149 Ind Cas 95 (2). 

-O. 40, R. 1 — Mortgagee, not entitled to charge 

on income — Absence of personal covenant — 
Waste or mismanagement not found. 

Where in a simple mortgage the mortgagee 
was neither entitled to a charge on the income 
nor had he reserved his right to a personal de¬ 
cree and the allegation that the mortgagor was 
wasting or damaging the property or not taking 
due care of it was found to be baseless, and the 
only thing to be considered was that while the 
interest was mounting up, the corpus of the pro¬ 
perty was becoming more and more insufficient to 
pay off the whole debt and the mortgagor was 
enjoying the rents and profits without paying any¬ 
thing: 

Held, that under the circumstances appoint¬ 
ment of a Receiver was not necessary: 

Held, also, that to appoint a Receiver on the 
plaintiff’s application in such a case was either 
to enlarge the security or proceed against the 
other property of the mortgagor, neither of which 
the Court has any right to do. AIR (Vol 20) 1933 
Mad 447: (1933) MWN 29: 143 Ind Cas 650. 

-O. 40, R. 1 — Impoverished state. 

Where the income of a mutt (religious en¬ 
dowment) was not sufficient both to meet the ex¬ 
penses and to pay off debts contracted by its head, 
a receiver was directed to be appointed. 50 Mad 
497: 101 Ind Cas 545: 29 Bom LR 955: 54 IA 228- 
45 CLJ 613: 1927 MWN 507: 25 ALJ 697: 31 CWN 
1021: 39 MLT 45; 26 MLW 829: AIR (Vol 14) 
1927 PC 131; 53 MLJ 196. 

-O. 40, R. 1 — Insufficiency of value — Good 

ground. 

That the sum for which the mortgaged lands 
will be sold will be insufficient to pay the encum¬ 
brances or charges thereon is a sufficient ground 
for appointment of Receiver. 102 Ind Cas 353 : 
AIR (Vol 14) 1927 Sind 230. 

-O. 40, R. 1 — Insufficiency of security is 

enough. 

There is nothing in R. 1 which excludes mort¬ 
gage suits from its operation and a Receiver can 
therefore be appointed in a mortgage suit. 

Order 40. R. l gives the widest power to a 
Court to appoint a Receiver of any property when¬ 
ever it appears to the Court to be just and con¬ 
venient. The existence in the plaintiff of aright 
to receive rents and profits is not an essential 
pre-requisite for the exercise of this power. 

A Receiver can be appointed in a mortgage 
suit where the security is insufficient for the rea¬ 
lization of the decree by its sale alone. 85 Ind 
Cas 737: AIR (Vol 12) 1925 Lah 590. 

(). 40. R. 1 — Poverty no ground. 

That the person in actual possession of the 
property in suit as manager is himself a poor man, 
fiom whom personally a decree for mesne profits, 
in the event of a decree being passed, might prove 
difficult of realisation, is not an adequate reason 
lor appointing a receiver. GO Ind Cas 901; 43 All 
311: 19 ALJ 50; AIR (Vol 8) 1921 All 91 (DB). 

O. 40, R. 1 — Mortgage — Receiver — Appoint¬ 
ment. 

Though ordinarily a receiver is not appoint¬ 
ed when mortgagee is in possession yet when 
he is in possession through one of the mortgagor’s 
who became insolvent then the Court can appoint 
a receiver. AIR (Vol 3) 1916 Mad 1128 (2): (1915) 
MWN 864: 32 Ind Cas 691 (DB). 

-R. 1 — Execution — Receiver — Mort¬ 
gage decree. 

Mere convenience on the part of the decree- 
holder would not justify the appointment of a 
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receiver. Where the mortgagee had other mort¬ 
gaged properties to proceed against and the secu¬ 
rity is adequate a Receiver to realise the rents 
and profits of one of the mortgaged propetries 
which is not easily saleable could not be appoint¬ 
ed. (1913) 16 OC 238: 21 Ind Cas 283 (DB). 

(e) “Just and convenient”. 

——O. 40, R. 1 — “Just and convenient” — Wakf 
properties — Suit for possession in the right of 
mutwalli against alienees — Position of alienees 
no better than that of tenants at sufferance after 
decision of Privy Council — Appointment of Re¬ 
ceiver — Propriety. 

Where in a suit brought by the plaintiff in 
the right of mutwalli for possession of wakf pro¬ 
perties alienated by the earlier mutwallis, the 
Court is of opinion on the materials before it 
that the plaintiff has a prima facie case for being 
regarded as the rightful mutwalli and the posi¬ 
tion of the alienees after a decision of the Privy 
Council is that of mere trespassers or at best ten¬ 
ants at sufferance, the appointment of a Receiver 
under O. 40. R. 1, C. P. Code, would be eminently 
just. It is plain that as against the right of suit 
vesting in the plaintiff, the best claim which the 
alienees defendants could put forward is that, 
even as trespassers, they are entitled to retain pos¬ 
session against any person except the person 
rightfully entitled. 

It is hardly necessary to say that on a balance 
the claim of the plaintiff is certainly the higher 
of the two claims. From another point of view 
the replacement of one who is a trespasser or at 
best a tenant at sufferance by a duly authorised 
Receiver, in relation to valuable properties which 
require care and skill in their administration, is 
distinctly advantageous to all concerned. Pak LR 
1949 Lah '514: AIR (Vol 30 1949 Lah 243. 

-O. 40, R, 1, S. 51 (d) — Suit on simple mort¬ 
gage — Receiver, if and when can be appointed 
— Consideration. 

In a suit on a simple mortgage for sale, the 
Court has jurisdiction to appoint a Receiver to 
take possession of the mortgaged property and to 
realize the rents, issues and profits of the pro¬ 
perty. But this does not necessarily lead to the 
conclusion that a Receiver may be claimed by the 
mortgagee in a suit on a simple mortgage as a 
matter of right and as a matter of course. 

Ordinarily, a Court of Justice should be dis¬ 
inclined to take the mortgaged property out of 
the possession of the mortgagor who is entitled 
to continue in possession of the same until owner¬ 
ship has passed out of his hands by a sale held in 
execution of the final decree in the action. A Re¬ 
ceiver in such a suit, or in execution proceedings 
resulting from a decree in such a suit, can only be 
appointed in exceptional circumstances when a 
special case is made out for putting the property 
in charge of an officer of the Court. 

It is not practicable to lay down any hard 
and fast rule governing the circumstances in 
which a Receiver in such a suit can be appoint¬ 
ed but by way of illustration it may be said that 
Where the Court is satisfied that the value of the 
security has diminished by act of the mortgagor 
or otherwise, or where the mortgage security is 
apparently insufficient to liquidate the entire dues 
of the mortgagee on the foot of the bond in suit, 
the Court would be inclined to appoint a Receiver 
so as to place the rents, issues and profits of the 
properties in the hands of i the Court to be dealt 
With in accordance with the justice and equity of 
that particular case. 


1—7. Grounds for appointment 

In discussing the question whether a Receiver 
should or should not be appointed, the first and 
foremost consideration before the Court is whether 
it is “just and convenient” that the properties 
should be taken charge of by an officer of the 
Court. 

If, by appointing a Receiver, the Court will 
be doing some injustice to any of the parties to 
the litigation, the Court will not appoint a Re¬ 
ceiver. The order of appointment is not meant 
to penalise any party to the litigation. The real 
intention of the Court in making such an appoint¬ 
ment is to preserve the properties and the usu¬ 
fruct thereof for the benefit of such of the par¬ 
ties to the litigation as may ultimately be held 
entitled to the same. AIR (Vol 32) 1945 Pat 404: 
24 Pat 282: 12 BR 304: 223 Ind Cas 56 (DB). 

-O. 40, R. 1 (2) — Receiver, if can be appoint¬ 
ed in execution of decree against trustee. 

Where a certain property is dedicated as waqf 
property and under the terms of the deed of waqf 
it is not liable to attachment and sale and has to 
be managed by a trustee who is enjoined to per¬ 
form certain religious duties, it would not be just 
and convenient to appoint a Receiver of such pro¬ 
perty in execution of decree against the trustee 
as the oroperty does not belong to the tiustee and 
the order of appointment would be contrary to 
the provisions of O. 40. R. 1 (2) and would amount 
to dispossession of the trustee. AIR (Vol 29) 
1942 Oudh 205: 1941 OWN (CC> 1274; 1941 AWR 
(CO 370: 197 Ind Cas 467 (DB). 

-O. 40, R. 1 (2) — O. 40, R. 1 (2) protects 

third persons and not parties to suit. 

Sub-rule (2) of R. 1 of O. 40, is intended only 
for the protection of persons who are not parties 
to the litigation and not persons who are parties 
to the suit. Section 47. Chota Nagpur Tenancy 
Act, only prohibits the sale of a holding in execu¬ 
tion of a decree. 

It does not prevent the execution of a decree 
against the agriculturists in any other way open 
to the decree-holder. Hence the Court can ap¬ 
point a Receiver of a holding of an agriculturist 
in execution of a decree against him if the Court 
finds it just and convenient to do so even though 
a sale of the holding is prohibited by S. 47. Chota 
Nagpur Tenancv Act. AIR (Vol 29) 1942 Pat 240: 
23 PLT 91: 8 BR 710: 200 Ind Cas 649. 

-O. 40, R. 1 — Appointment just and conve¬ 
nient in circumstances. 

In execution of their decree by attachment 
and sale of judgment-debtor’s property the de¬ 
cree-holder asked for the appointment of a Re¬ 
ceiver only till the properties could be sold in exe¬ 
cution. The decree-holder wanted to get the pro¬ 
perties sold as soon as possible but the judgment- 
debtor put obstacles In his way by raising all sorts 
of objections and thus delaying the proceedings. 
As the judgment-debtor in the meantime appro¬ 
priated the rents a„nd profits paying little or noth¬ 
ing to the decree-holder, the decree-holder hoped 
to get some portion of the rents and profits at any 
rate by the appointment of a Receiver: 

Held, that in view of the circumstances ot 

the case the appointment of a Receiver was just 
and convenient. AIR (Vol 27) 1940 Lah 325: 42 
PLR 421: ILR (1941/ Lah 590: 190 Ind Cas 451 

(DB). 

-O. 40. R. 1 — I. is settled law that in the case 

of a simple mortgage without possession, the in¬ 
tention of parties is that the mortgagor shall ordi¬ 
narily remain in possession of the mortgaged pro¬ 
perty till it is brought to sale in execution pro¬ 
ceedings. In respect of such property, a receiver 
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will only be appointed if there exist special cir¬ 
cumstances in the case. (1938) 40 PLR 541. 

-O. 40, R. 1 — Receiver, appointment of — 

When can be made. 

A Receiver will not be appointed in execution 
of a decree as a matter of course. The appoint¬ 
ment of a Receiver in all cases is subject to the 
provisions of O. 40, R. 1 of the Civil P. C. and 
no Receiver can be appointed in any case unless 
it appears to the Court that it is just and con¬ 
venient that Receiver should be appointed. Where 
no ground is alleged in the application for execu¬ 
tion for such appointment. Receiver will not be 
appointed. It is for the applicant to show that 
it is just and convenient that a Receiver should 
be appointed and not for the opposite party to 
show cause why no Receiver should be appointed. 
AIR (Vol 24) 1937 Oudh 232 ; 1937 OWN (CC) 
243: 1G7 Ind Cas 302 (DB) 

-O. 40, K. 1 — Receiver — Removal from posses¬ 
sion of property of person whom any party to suit 
has no present right to remove. 

Although there is no objection to the mere ap¬ 
pointment of a Receiver of any property, the 
Court cannot remove from the possession or cus¬ 
tody of the property any person, whether a party 
to the suit or not, whom any party to the suit 
lias no present right so to remove. 

Per Rachhpal Singh J.— Under the provisions 
of the Civil P. C.. it is competent to appoint a 
Receiver of a mortgaged property pending the 
decision of an appeal against a mortgage-decree 
provided the party applying for the appointment 
of a Receiver can establish that he has a present 
right to remove the opposite party from posses¬ 
sion and custody of the mortgaged property. 

Where a party to a suit, who is sought to be 
dispossessed, is a simple mortgagor in possession, 
then the Court has no power to appoint a Re¬ 
ceiver and to order his dispossession under the 
provisions of O. 40. R. 1. A simple mortgagor has 
a right to remain in possession and to appropriate 
the profits of the mortgaged property till the sale 
has actually taken place and that right cannot 
be defeated by the appointment of a Receiver. 

If a mortgagee who has obtained a decree finds 
that his mortgagor is causing injury which would 
diminish the value of the mortgaged property 
then his only remedy is to proceed under the pro¬ 
visions of O. 39. On the other hand, in a suit for 
foreclosure, the Court will have power to appoint 
a Receiver and to remove the mortgagor from 
possession. AIR ('Vol 23) 1936 All 495 • (1936) 
AI.J 605 : 08 All 949: 1936 AWR (HC) 565- 193G 
ALR 595: 163 Ind Cas 431 (FB >. 

-O. 40. R. 1 — The Court can aopoint a Re¬ 
ceiver whenever it appears to the Court to be 
just and convenient. AIR (Vol 23) 1936 Oudh 
337: 1936 OWN (CO 1134 : 12 Luck 635: 163 Ind 
Cas 204 (DB). 

-O. 40. R. 1 — Mortgagee giving up personal 

relief against mortgagor. 

The appointment of a Receiver is not a mat¬ 
ter of right on the part of the mortgagee. Special 
circumstances have always to be proved before 
the Court could come to the conclusion that it 
is ‘just and convenient’ in a particular case to 
have a Receiver appointed over the mortgage pro¬ 
perties. If on the other hand, it is proved to 
the Court’s satisfaction that it is just and con¬ 
venient to appoint a Receiver, there is nothing 
that- prevents the Court from making such an 
order. Personal relief against the mortgagor be¬ 
ing available is no necessary condition of such ap¬ 
pointment. AIR (Vol 20) 1933 Mad 570: 38 MLW 
96; 65 MLJ 222: 56 Mad 915 : 145 Ind Cas 449 

<FBl 
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-O. 40, R. 1 — The proviso to O. 40, R. 1, refers 

to a case where the person in possession is a 
third party and the parties to the suit have no 
present right to disturb him. Where the dispute 
is between parties to the \ suit, if it is just and 
convenient for the purpose of enforcing or carry¬ 
ing out the directions in the decree, a Receiver 
can be appointed even where the party in posses¬ 
sion is not liable to be removed. AIR (Vol 19) 
1932 Mad 193: 61 MLJ 904: 35 MLW 22: 136 Ind 
Cas 771 (DB). 

-O. 40, R. 1 — Supersession of executor or 

trustee. 

Though a strong case must be made out to in¬ 
duce the Court to appoint a receiver so as to dis¬ 
possess a trustee or executor who is willing to act 
yet. where the executor was to act in consul¬ 
tation with other heirs & the fulfilment of that con¬ 
dition had become impossible that was held to be 
a sufficient circumstance to justify the appoint¬ 
ment of a receiver. 109 Ind Cas 759: 55 Cal 249* 
AIR (Vol 15) 1928 Cal 256 (DB). 

-O. 40, R. 1 — Court has power to appoint a 

Receiver in all mortgage suits when it finds just 
and convenient to do so. 

The law does not contemplate that a mort¬ 
gagor is entitled to retain possession of the mort¬ 
gaged property till sale. All that it provides is 
that a certain fixed time should be allowed by 
the Court to the mortgagor to arrange for pay¬ 
ment of the decretal amount before his property 
is sold and thereby irretrievably last to him. 43 IC 
533. Diss from. 102 Ind Cas 353: AIR (Vol 14) 1927, 

Sind 230. 

-O. 40, R. 1 — There must be some substantial 

ground for interfering with existing rights of pos¬ 
session for the appointment of a Receiver in a 
suit. The fact that no harm would be done by 
such appointment is not a sufficient ground espe¬ 
cially where there is no danger of waste. 79 Ind 
Cas 561: 1924 MWN 202: AIR (Vol 11) 1924 Mad 
482: 46 MLJ 133 (DB). 

-O. 40. R. 1 — Where the subject of dispute 

between the parties to a litigation was a large 
impartible zemindar! with valuable forests and 
mines and minerals and the zemindari had been 
long under the management of the Court of Wards. 

Held, that the case was a fit one for the appoint¬ 
ment of a Receiver pending the appeal and for 
stay of execution of the decree by the successful 
claimant. (1923) 75 Ind Cas 417 ‘: 37 Cal LJ 417 
(DB). 

-O. 10, R. 1 — Execution decree. 

The fact that a judgment-debtor will be reduced 
to poverty if his properties are allowed to be sold 
is no ground for, the appointment of a Receiver 
of his properties advertised for sale as in all cases! 
in which a judgment-debtor’s property is advertised 
for sale, he is liable to become poor. An appoint¬ 
ment of a Receiver in such a case is not just and 
convenient within O. 40. R. 1 C. P. C. AIR (V 3) 
1916 Cal 540 : 28 Ind Cas 505 (DB). 

-O. 40, R. 1 — Possession — Effect on. 

A Receiver should not be appointed, when (here 
is a bona fide possessor of the oroperty, except 
upon substantial grounds for interference. (1910) 
14 CWN 252 : 5 Ind Cas 27 (DB). 

--O. 40, R. 1 — Grounds for appointment — 

‘Just and convenient’. 

The words ’just, and convenient’ in O. 40, R. 1 
are very wide and were adopted from the English 
Judicature Act. The principle on which the Eng¬ 
lish Courts act are: (1> The discretion must be 
guided by law and exercised with care. A Receiver 
is appointed on the principle of presei*ving pro¬ 
perty pending the litigation about it. (2) Where 
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a defendant seeks a relief unconnected with the 
subject matter of the plaint, he must, if he desires 
a Receiver, institute a separate suit for that pur¬ 
pose. (3) A Receiver will not normally be ap¬ 
pointed at the instance of a person alleging a 
mere legal title against another party who is in 
possession and who claims to hold under a like 
legal title. (1910) 3 Bur LT 95 : 3 Ind Cas 1191 
(DB). 

-O. 40. R. 1 — Execution — Receiver — If can 

be appointed to receive pension of judgment- 
debtor. 

A Receiver cannot be appointed in execution of 
a decree to receive the pension due to the judg¬ 
ment-debtor. (1909) 12 OC 323 : 4 Ind Cas 145 
(DB). 

-O. 40, R. 1 — Grounds for appointment — Just 

and convenient. 

The power given to Courts for the appointment 
of a Receiver must be exercised with a sound dis¬ 
cretion on a view of the whole circumstances of 
the case not merely circumstances which might 
make the appointment expedient for the protec¬ 
tion of the property. Mere charges of waste and 
malversation against defendant would not be suffi¬ 
cient to entitle the plaintiff to have a Receiver 
appointed for the plaint property. 107 PR 1908 : 
12 PLR 1909 : 4 Ind Cas 694. 

(f) Maintenance of accounts. 

-O. 40, R. 1 — Receiver — Suit for rendition of 

accounts — Appointment during pendency of. 

There is no authority for the proposition that a 
receiver cannot be appointed in a suit for rendition 
of accounts. AIR (Vol 36) 1949 A 112* 1948 ALJ 518: 
ILR (1948) A 432 (DB). 

-=0. 40, R. 1 — Executor failing to file inventory 

— Good ground. 

Where an executor of a Mahomedan failed to file 
the inventory of the property and the accounts with¬ 
in the time prescribed by law and has not accounted 
for four years’ income from the Estate. 

Held, that it is a good reason for appointing a Re¬ 
ceiver. AIR (Vol 14) 1927 Rang 135: 100 Ind Cas 
1020; 6 Bur LJ 13 (DB). 

-O. 40, R. 1 — Mohammadan widow’s possession 

for dower debt — Not a bar. 

There is nothing in the law as laid down in O. 40, 
R. 1, C. P. Code which prohibits a Court from ap¬ 
pointing a Receiver in a case where a Mohamma¬ 
dan widow or her heir is in possession of the estate 
of her deceased husband for the satisfaction of her 
dower-debt. The mere fact that a Receiver has not 
been previously appointed is not in itself a suffici¬ 
ent ground for refusing to appoint one. Improper 
accounts which indicate unsatisfactory management 
are good grounds for the appointment of a Re¬ 
ceiver. AIR (Vol 10) 1923 Nag 21: 68 Ind Cas 502 
(DB). 

■-O. 40, R. 1 — Grounds for appointment. 

The late production of accounts and documents 
by the manager is not sufficient evidence of dis¬ 
honesty to warrant the appointment of a receiver. 
(1912) MWN 904; 17 Ind Cas 261 (DB). 

(g) Mismanagement of property. 

——O. 40, R. 1 — Suit by disinterested persons for 
removal of shebait and for possession of debutter 
property alienated by him — Shebait removed — 
Appointment of Receiver pending appointment of 
Pew shebait. 

R endowed certain properties to his family deity 
and appointed his daughter as the first shebait and 
provided in the endowment deed that any five gen¬ 


tlemen of the locality would be able to take up the 
management of the sheba-puja and of the endow¬ 
ment in case of any misappropriation by the she¬ 
bait. 

The shebait having alienated the debutter pro¬ 
perties, alleging them to be her own secular proper¬ 
ties, five gentleman of the locality brought a suit for 
a declaration that the properties alienated by the 
shebait were debutter, for possession of the: proper¬ 
ties and for removal of the shebait. The Court dis¬ 
missed the shebait and appointed a Receiver of the 
suit properties pending the appointment of a new 
shebait: 

Held, that the appointment of a Receiver of the 
disputed properties pending the appointment of an¬ 
other shebait could not be said to be wrong in the 
circumstances of the case. AIR (Vol 31) 1944 Cal 
157; 213 Ind Cas 234 (DB). 

——O. 40, R. 1 — Appointment of, against executor. 

The Court does not as a rule appoint a Receiver 
as against executors whenever they have obtained 
probate, unless there is gross misconduct or misma¬ 
nagement and waste on their part. If they are 
rightly in possession and there is no dispute as to 
their title they will not be replaced by the Court 
Receiver except on very strong grounds. AIR (Vol 
20) 1933 Bom 342: 35 Bom LR 700: 146 Ind Cas 621. 

-O. 40, R. 1 — The fact that if the Mohunt is left 

to his position he will be in a position to misappro¬ 
priate the income of the personal properties if it 
subsequently turns out that they should be treated 
as debuttar properties, is not a ground for the ap¬ 
pointment of a Receiver unless a clear and unequi¬ 
vocal case is made out against him. AIR (Vol 13). 
1926 Cal 1092: 96 Ind Cas 30 (DB). 

—r—O. 40, R. 1 — Misconduct of predecessor — No 
ground. 

A suit was filed under S. 92, C. P. Code for removal 
of a pandarasannadhi on the ground of personal 
misconduct and for framing a scheme. He died 
leaving a successor taking his place and the Courts 
dismissed the suit as having abated with his death. 
In an appoa 1 against the order dismissing the suit 
as having abated an application was put in for the 
appointment of a Receiver. 

Held the trustee against whom misconduct was 
alleged having died, no Receiver could be appoint¬ 
ed. (1925) 91 Ind Cas 106 (Mad) (DB). 

-O. 40, R. 1 — Grounds for appointment — 

Poverty. 

Poverty of the defendant trustee is no ground for 
the appointment of a Receiver unless there be in 
addition some danger to the estate. Where no spe¬ 
cific acts of mismanagement or malversation are 
proved against a defendant in possession, the Courts 
should be very slow to displace him by appointing a 
Receiver; so also where prima facie the title to 
the property in dispute is in him who is in possession 
of the oroperty. AIR (Vol 2) 1915 Mad 926: 29 MLJ 
209: 18 MLT 155: 29 Ind Cas 485 (DB,. 

-O. 40. R. 1 and O. 43, R. 1 (s). 

A receiver may be appointed when the court 
thinks it to be just and convenient, i. e., some spe¬ 
cific act of misappropriation or malversation, mis¬ 
management is shown and not under a future ap¬ 
prehension of any of these. 53 PWR 1910: 36 PR 
1910; 72 PLR 1910; 6 Ind Cas 659. 

(h) Mortgage. 

-O. 40, R. 1 —? Execution — Decree-holder pre¬ 
vented from proceeding with sale by judgment-deb¬ 
tor. 

Where the decree-holder in execution proceedings 
following a final decree for sale upon a simple mort- 
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gage has not been able to proceed with the sale be¬ 
cause the judgmentxlebtors have in one way and 
another prevented the property from being sold on 
different grounds, the Court can, upon an applica¬ 
tion of the decree-holder, appoint a Receiver, O. 40, 
R. 1 (2) being no bar to such an appointment. AIR 
(Vol 29; 1942 Nag 1: 1941 NU 568: ILR (1942) Nag 
118; 198 Ind Cas 807 (DB). 

-O. 40, R. 1 — Execution — Mortgage suit — 

Final decree passed —» Clause empowering mort¬ 
gagee to appoint Receiver —• Receiver, if can be ap¬ 
pointed — Appointment of Receiver in case of 
English mortgage — Considerations for his appoint¬ 
ment — Substantial portion of mortgage security 
outside territorial jurisdiction of Court. 

The Court can in the case of English mortgages 
appoint a Receiver of the mortgaged property in 
cases where sub-Rule (2) of O. 40, R. 1, would ope¬ 
rate to prevent such an appointment. 

A Receiver cannot be appointed subsequent to the 
passing of the final decree in a mortgage suit on 
the basis of a clause empowering the mortgagee to 
apply for the appointment of a Receiver or em¬ 
powering him to appoint a Receiver without the in¬ 
tervention of the Gourt. In any event, the clause 
does not give the plaintiff an unqualified right to 
have a Receiver appointed in the circumstances 
mentioned in the clause, which has the effect of 
taking away from the mortgagors the right to ob¬ 
ject to such an appointment. The Court has to 
consider the matter, and even though the defen¬ 
dants cannot be heard to oppose the application, 
it is for tlie Court to deal with the situation on its 
merits. 

The Coui't will not appoint a Receiver in execu¬ 
tion unless the circumstances are such as to make 
the sale of the properties a matter of serious diffi¬ 
culty. Once a Receiver in execution is appointed 
the mortgagee will, as a rule, have little induce¬ 
ment to bring the properties to sale and will tend 
to let matters drag on indefinitely. 

If the properties are producing a good income, it 
is probable that the mortgagee will have a more 
profitable investment than lie will be able to obtain 
from the sale proceeds if the properties are brought 
to sale. This does not. however mean that if there 
aro substantial difficulties in the way of the sale, 
the Court will not help the mortgagee by appoint¬ 
ing a Receiver. The Court, in considering this 
question, should also take into consideration the 
diligence of the mortgagee. The person who ap¬ 
plies for the relief should be able to point to some 
actual difficulty in carrying out the sale, and not 

merely to a delay which he foresees on general 
grounds. 

It would be an extremely undesirable thing if it 
came to be supposed that when a substantial por¬ 
tion of the mortgage securities are outside the local 
limits of the jurisdiction of the Original Side 
the mortgagee can almost as of right obtain the ap¬ 
pointment of a Receiver in execution which is a 
form of relief which the Courts are slow to encour¬ 
age* AIR (Vol 25 > 1938 Cal 93: 42 CWN 26G- 175 
Ind Cas 908. 

--O. 40. R. 1 — Simple mortgage —Mortgagee not 

entitled to charge on income — Absence of personal 
covenant — Waste or mismanagement on the pari 
of mortgagor not found: 

Held, that under the circumstances appointment 
oC a Receiver was not necessary. AIR (Vol 20 1933 
Mad 447: (1933) MWN 29: 143 Ind Cas 650. 


1—7. Grounds for appointment 280 

-O. 40, R. 1 — An equitable mortgagee is entitl¬ 
ed to the appointment of a Receiver. AIR (Vol 19 ) 
1932 Lah 82: 133 Ind Cas 433. 

-O. 40, R. 1 — A Receiver cannot be appointed 

in a suit to enforce a simple mortgage of a property 
in the possession of a usufructuary mortgagee. AIR 
(Vol 19) 1932 Pat 360: 13 PLT 525: 142 Ind Cas 
300 (DB). 

-O. 40, R. 1 — Void mortgage — Mortgagee can¬ 
not ask for receiver. 

When the properties contained in the mortgages 
are part of an undertaking for the supply of elec¬ 
tric energy to which the prohibition in S. 9 (2),Ele¬ 
ctricity Act, applies, the mortgage must be held to 
be void ab initio and it cannot give such mortgagee 
who has got only a simple money decree, right to 
the appointment of a Receiver. AIR (Vol 17) 1930 
Rang 271 (DB). 

-O. 40, R. 1 — It is legally permissible to ap¬ 
point a Receiver of the mortgaged property on 
the institution of a suit for its sale under O. 34. 
43 I C 533, not Foil.; AIR (Vol 16; 1929 Lah 780. 

-O. 40, R. 1 — A Receiver cannot be appointed 

in a suit for specific performance of a contract of 
simple mortgage. AIR (Vol 13) 1926 Mad 155: 22 
MLW 579: 1925 MWN 802: 92 Ind Cas 599 (DB). 

-O. 40, R. 1 — Where a mortgage was created 

by the karta of a joint family on the family pro¬ 
perties for securing overdrafts on the banking ac¬ 
count of limited company of which the karta was 
a member, and where the adult members of the 
family were aware of the mortgage and the money 
advanced was used for the family business. 

Held, that in a suit on the mortgage, a Receiver 
could be appointed. AIR (Vol 12) 1925 Cal 664 : 
41 CLJ 203: 87 Ind Cas 375 (DB). 

-O. 40, R. 1 — Mortgage — Floating charge — 

Appointment of Receiver without going into evi¬ 
dence. 

In a suit to enforce a floating charge of the 
good-will and stock in trade of a business, to se¬ 
cure money that would be due by the mortgagor 
to the mortgagee, under a mortgage containing a 
proviso that the mortgagor should not permit the 
stock in trade to fall below a certain value, the 
court can appoint a receiver without taking any 
evidence after offering to allow the mortgagor to 
remain in possession on giving security. AIR 
(Vol 6) 1919 Cal 860: 46 Ind Cas 389 (DB). 

-O. 10, R. 1 — Mortgage — Suit — Receiver — 

Appointment of. 

In the case of simple mortgage the mortgagor 
is entitled to remain in possession of the mort¬ 
gaged property until such time as the property 
is brought to sale in clue course of law. In a suit 
on simple mortgage the Court has no power to 
appoint a Receiver during the pendency of an ap¬ 
peal from the preliminary decree. AIR (Vol 5) 
1918 All 240 : 43 Ind Cas 533 (DB). 

-O. 40. R. 1 — Mortgage — Decree — Absence 

nf personal decree — Right of mortgagee-decree- 
holder to have a Receiver appointed. 

Per Oldfield. ,T. :—a mortgagee decree-holder 
prevented from executing the decree is entitled to 
have a receiver appointed if the security is not 
sufficient to discharge the debt and the interest 
has not been paid. 

Per Sadasiva Iyer, J. :—A decree-holder on a 
mortgage who has not shown a right to a perso¬ 
nal decree against the mortgagor cannot have a 
Receiver appointed even if he is obstructed in exe- 
outing the decree. AIR (Vol 2) 1915 Mad 133: 1 
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LW 785: (1914) MWN 771: 16 MLT 407: 29 MLJ 
457: 26 Ind Cas 986 (DB). 

-O. 40, R. 1 — Execution — Sale — Confirma¬ 
tion. 

A Receiver can be appointed after sale but be¬ 
fore confirmation, for the due preservation of the 
property sold. (1910) 7 MLT 86: 5 Ind Cas 758 
(DB). 

-O. 40, Rr. 1 to 3 (S. 503) Old Code — Receiver 

in mortgage suit, appointment of. 

A receiver can be appointed under S. 503, C. P. 
C., in a suit to enforce a mortgage. (1902) 7 CWN 
452 (452) (DB). 

(i) Prima facie case. 

-O. 40 R. 1 — Defendant in peaceful possession 

for fifteen years. 

The power conferred by O. 40, R. 1, should be 
exercised with great care and caution and only 
in cases in which the applicant for the appoint¬ 
ment of a Receiver has proved a prima facie title 
of the property. Where the defendant had been in 
peaceful possession of the property in dispute for 
about fifteen years without any objection on be¬ 
half of anyone, it would not be just and conveni¬ 
ent to deprive him of that possession and appoint 
a Receiver to manage the property, at the instance 
of the plaintiff who bases his claim on a custom 
which is denied by the defendant. AIR (Vol 26) 
1939 Oudh 61: 1938 OWN (CC) 1153: 1938 AWR 
(CC) 127; 178 Ind Cas 725 (DB). 

-O. 40, R. 1 — Person put in possession of pro¬ 
perties In dispute by Revenue Court, after contest, 
he having prima facie title. 

Where a person has been put in possession of 
the properties in dispute by the Revenue Courts 
after contest on the ground of his having a prima 
facie title to them, it would not be just and con¬ 
venient for the High Court to deprive him of that 
possession and to appoint a Receiver in his place 
to manage the property. AIR (Vol 24) 1937 Oudh 
280: 1937 OWN (CC) 197; 1937 OLR 83: 166 Ind 
Cas 983 (DB). 

-O. 40. R. 1 — Equitable mortgage — Possession 

•f title deeds by way of security — Presumption — 
Interest in arrears. 

The possession of deeds under circumstances 
consistent with a deposit by way of security raises 
a prima facie case for the appointment of a Re¬ 
ceiver on an interlocutory application and in ad¬ 
dition to proving that there is a prima facie 
mortgage, it is incumbent upon the applicant to 
prove that interest is in fact in arrear. AIR (Vol 
24) 1937 Rang 399: 173 Ind Cas 452 (1) (DB). 

-O. 40, R. 1 — The plaintiff, in order to suc¬ 
ceed in getting a Receiver appointed, must show 
that prima facie the defendant has no title and 
that he (the plaintiff) has the title. The question 
"Whether a Receiver should be appointed cannot 
be decided on the rulings but according to the 
circumstances of each case: 

Held, after considering the facts, that the ac¬ 
tion of the plaintiff in filing an application under 
O. 40. R. 1, was not bona fide and it would not be 
just to appoint a Receiver of the property in dis¬ 
pute. (1936) 161 Ind Cas 838: 1936 OWN (CC) 466. 

-O. 40. R. 1 — The essential point foi the Court 

to consider, in order to appoint a Recsher pend¬ 
ing suit, is whether the plaintiff has shown prima 
facie that he has a strong case and a good title 
to the property. AIR (Vol 15) 1928 Mad 813: 106 
Ind Cas 167 (DB). 

-O. 40. R. 1 — A Receiver of the property will 

hot be appointed under O. 40, R. 1 unless the 


plaintiff satisfies the Court that he has a prima 
facie case, and that an older for a Receiver is ne¬ 
cessary for the protection of the property pending 
litigation. In appointing a Receiver of property 
which is in the possession of the opposite party 
the Court will act with caution and exercise a 
discretion to be governed by all the circumstances 
of the case. AIR (Vol 13) 1926 Sind 83: 89 Ind 
Cas 413. 

-O. 40, R. 1 — A plaintiff asking for the ap¬ 
pointment of a Receiver must prove that prima 
facie he has an excellent chance of succeeding and 
that the property in the possession of the opposite 
party is in danger of being wasted. AIR (Vol 13) 
1926 Sind 37: 89 Ind Cas 104: 20 SLR 201 (DB). 

-O. 40. R. 1 — In cases where appointment of 

a receiver is applied for, it is settled law that the 
applicant should at least present a prima facie case 
and should convince the Court that there is a fair 
chance of his succeeding in the suit. AIR (Vol 9) 
1922 Pat 493: 68 Ind Cas 656; 3 PLT 466 (DB). 

-O. 40, R. 1 —r Prima facie case — Deft, in un¬ 
interrupted possession — Effect of. 

In a case of disputed title where the deft, ad¬ 
mittedly the original owner of the property, claims 
to have been in uninterrupted possession of the 
property, the appointment of a Receiver can be 
justified only when a strong case is made out. AIR 
(Vol 5) 1918 Low Bur 10: 43 Ind Cas 550 (DB). 

-O. 40, R 1 — Plaintiff has to make a good 

prima facie title to obtain a Receiver; for an in¬ 
junction it is enough if he shows a fair question 
to raise as to the existence of an alleged act. (1911) 
2 MWN 75: 21 MLJ 821: 10 MLT 490- 11 Ind Cas 
870 (DB). 

——O. 40, R. 1 — Interlocutory — Motion — In¬ 
junction — Receiver. 

It is the practice on the original side of the 
Bombay High/Court on an interlocutory motion 
to require before any order for injunction or re¬ 
ceiver is passed that the plaintiff makes a sufficient 
affirmative case, a strong prima facie case, to 
show that he is entitled to the relief which he 
seeks. (1905) 7 Bom LR 926 (927). 

(j) Realisation of mesne profits. 

-O. 40, R. 1 — Suit for recovery of possession 

— No prayer for recovery of mesne profits. 

Where the suit was one for recovery of posses¬ 
sion only and there was no prayer for mesne pro¬ 
fits, past or future, and the trial Court appointed 
a Receiver : 

Held, that as there was no prayer for recovery 
of mesne profits, the order appointing a Receiver 
was unjustified. AIR (Vol 20) 1933 Sind 364: 147 
Ind Cas 606 (DB). 

-O. 40, R. 1 — Under O. 40, R. 1, the appoint¬ 
ment of a Receiver is entirely within the discretion 
of the Court which discretion should be exercised 
on sound legal principles in the interest of all the 
parties concerned and for the protection and 
supervision of the subject-matter of the litigation. 

Where the only grounds urged were difficulty 
which the applicants might experience in (1) ob¬ 
taining possession of the properties in event of 
their appeals being successful and (2) in realising 
the mesne profits which will accrue f^om the lands 
during the pendency of the appeals : 

He’d, these grounds were not sufficient for the 
appointment of a Receiver. AIR (Vol 16) 1931 Lah 
688: 32 PLR 665: 134 Ind Cas 799. 

-O. 4t, R. 1 — Right of maintenance — Recei¬ 
ver is the proper remedy. 
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Although the right of maintenance is in point of 
law not attachable and not saleable under S. 60, 
the proper remedy lies, in a fitting case, in the 
appointment of a receiver for realising the rents 
and profits of the property paying out of the same 
a sufficient and adequate sum for the maintenance 
of the judgment-debtor, and his family, and ap¬ 
plying the balance, if any, to the liquidation of 
the judgment-creditor’s debt. AIR (Vol 12) 1925 
PC 176; 87 Ind Cas 295: 41 CLJ 383: 23 ALJ 634- 
27 Bom LR 849 : 3 Pat LR 142: 47 All 385: 52 IA 
262: 1925 MWN 630: 22 MLW 284: 6 LRPC 138’ 
30 CWN 818: 49 MLJ 244. 

8. Interim receiver. 

-O. 40, R. 1 — Appointment of interim Recei¬ 
ver — Suit under S. 9 of Specific Relief Act. 

Where the suit is for possession of property 
under S. 9 of the Specific Relief Act and the plain¬ 
tiff is a tenant-at-will, it would not be just and 
convenient to appoint an interim Receiver. AIR 
(Vol 36; 1949 Ajmer 11. 

-O. 40, R. 1 — Selection of. 

Where a legatee is appointed as ad interim Re¬ 
ceiver, the interests of whoever is ultimately found 
to be the rightful heir to the estate are amply 
safeguarded by furnishing adequate security. 
(1940) 42 PLR 475 (DB). 

-O. 40, R. 1 — Lower Court rejecting applica¬ 
tion for appointment of Receiver — Decision of 
suit on merits — Appellant asking for Receiver 
pending appeal — Allegations vague — Decision 
not likely to be upset. 

When there has been a decision on the merits 
deciding the rights of the parties in the respective 
Properties concerned, the property cannot be said 
to be any longer in medio, and a Receivership 
which has come to an end by the decision of the 
case cannot be continued until the final decision 
of the appeal. \ 

The property as to which an application for 
appointment of Receiver was made had been 
throughout in the possession of the respondent, 
and an application for the appointment of a Re¬ 
ceiver made in the original suit was rejected so 
that this was not a case of continuing Receivership. 
There had been a finding of the competent Court 
against the appellant (applicant for the appoint¬ 
ment of Receiver) and unless the decision was 
entirely upset, there was sufficient property in the 
hands of the respondent to satisfy any legal claim 
of the appellant-applicant ; 

Held, that there was no reason to grant the ap¬ 
plication for the appointment of a Receiver during 
the pendency of the appeal which appointment 
would have the result of depriving of possession 
the defendant who had possession unto the decision 
of the suit by the lower Court and who had con¬ 
tinued to hold possession since, after a recogni¬ 
tion of his title by the Judge. AIR (Vol 26 1939 
Oudh 229; 1939 OWN (C C) 615; 1939 AWR (CO 
88: 1939 OLR4C4.- 14 Luck 666: 183 Ind Cas 16 (DB). 

O. 40. R. 1 and O. 34 — Suit by simple mort¬ 


gagee — Interim Receiver. 

Where a mortgagee sues to realise the amount, 
due to him on foot of a simple mortgage, the Court 
has jurisdiction to apooint an interim Receiver 
to take possession of the mortgaged property for 
the benefit of the mortgagee. Order 34 does not 
exclude the application of o. 40. to such suits. It 
is quite true that the only remedy, which a simple 
mortgagee has to realise his security is by a judi¬ 
cial sale of the mortgaged property. But when it 
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is for securing that very relief that he has brought 
the suit, the Court has to see that the property 
is kept intact pendente lite. p y 

If it finds that the suit cannot be decided with¬ 
out delay or the sale cannot be effected at once 
though the plaintiff has a prima facie case it il 
not only empowered but is bound to see that fur- 
ther loss is not caused to the plaintiff by the 
defendant appropriating the rents and profits or 
otherwise wasting the property during the pen¬ 
dency of the suit. e pen 

In such cases, the Court may take the mortga¬ 
ged property in custodia legis by the appointment 
of a Receiver if it finds that this course is “just 
and convenient”. In doing so, the Court is not 
going beyond the terms of th e contract between 
the parties or infringing any express or implied 
statutory provision. AIR (Vol 22; 1935 Lah 17- is 
Lah 366: 37 PLR 529: 157 Ind Cas 474 (2) (DB). 

O. 40, R. 1 — Whether can be made in respect 
of property not subject-matter of suit — Property 
in possession of third party in his own right. 

Nonnaliy a Receiver shall not be appointed un¬ 
less it can be shown that by not appointing a 
Receiver the plaintiff will not have the chance of 
getting his debt duly paid in case he ultimately 
gets a decree against the defendant. An interim 
Receiver can be appointed of propertv which need 
not be the subject-matter of a pending suit. 

If it is lound just and convenient, a Court can 
appoint a Receiver of any property, provided the 
p.aintiff or the defendant has a right thereto. The 
Court would not. of course, and in fact cannot, 
appoint a Receiver to take charge of property which 
is in the possession of a third party and when that 
party claims to be in possession thereof in his own 
right. Consequently, a Receiver can be appointed 
in the case of a suit on a promissory note, even in 
respect of property to which defendant has a right 
provided it is just and convenient. AIR (Vol 22) 
1935 Rang 398 : 159 Ind Cas 816. 

— O. 40, R. 1 — Suit by mortgagee without posses¬ 
sion. 

A mortgagee without possession is entitled to 
move the Court to appoint an interim Receiver 
and the Court may pass an order if in the circum¬ 
stances of the case it thinks that it is just and con¬ 
venient to do so. A I R (Vol 21) 1934 Lah 717 • 15 
Lah 875 : 37 P L R 183 : 154 Ind Cas 1022. 

O. 40, R l — Principle underlying power. 

As a general rule, and in the absence of special 
circumstances or some unusual occasion for its 
exercise, the power of making interlocutory order 
is not ti suitable subject for review 

° n . n . n ir \ terlm application for a receivership the 
Com t has to consicer whether special interference 
1 i the possession of a defendant, is required, 
there being a well founded fear that, the propertv 
in question will be dissipated or that other irrepar- 

ft, nro! SC H )0f r '\y ])0 f!onp the Court gives 

ts prGtection. it the Court of review rightly con¬ 
cludes that, proper discretion was not used beiow, it. 
rs free to exercise its cwn discretion in the matter 

T l ^ ( ™ I5) ,! ' 28 p - c49 • 54 M. h. Jmm 

Ind Cas 348 . T5 Cal 729 . 55 I. A. 131 : 27 M. L. \V. 

33 p V? ° W N 2 ? 2 : 26 A L J 481 : 47 C L J 424 
* ^0 Bom L R 815 : 32 W N 681. 

O. 40, R, 1 — Partnership action — Necessary 
A partnership suit is not only an action in which 
the appointment, of a receiver is usually claimed in 
the plaint itself, but is also one in which it is 
desirable, and even necessary in most cases to 
appoint a receiver to preserve the property in'dis- 


i 
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pute during the pendency of the suit and to prevent 
the partner in possession of the partnership pro¬ 
perty from taking undue advantage of his position 
as against his co-partners who in the eye of the law 
ar6 equally with him the owners of the property. 

If the Court has seizin of the suit, it must of 
necessity have jurisdiction to pass the necessary in¬ 
terlocutory orders, e.g., the appointment of a recei¬ 
ver pendente lite to take charge of the partnership 
properties in a partnership suit, and it cannot be 
said that the Court is wrong in postponing the con¬ 
sideration of the point of jurisdiction though raised 
by the defendant. AIR (Vol 12; 1925 Rang. 287 : 
89 Ind Cas 593 : 3 Rang. 196 (DB). 

-?0. 40, R. 1 — Grounds of appointment — Co¬ 
sharers. 

The appointment of an interim Receiver pend¬ 
ing the final appointment of a common manager 
under 3. 95, can be made only on the adduction of 
evidence establishing the necessity for such appoint¬ 
ment under O. 40, R. 1; a mere verified petition 
filed in support of the application for appointment 
of a common manager, which does not set forth 
the sources of the petitioner’s knowledge or belief, 
is not sufficient. AIR (Vol 4) 1917 Cal 815 : 34 
Ind Cas 83 (DB). 

-O. 40, R. 1 — Interim receiver — Guardianship 

proceeding's — Guardians and Wards Act (VIII of 
1890) — Applicability. 

O. 40, R. 1, C. P. C. has no application to a peti¬ 
tion under the Guardians and Wards Act. (1912) 
36 Bom. 20 : 13 Bom. L. R. 487 : 11 Ind Cas 554. 

9. Jurisdiction. 

(a) General. 

(b) Property outside litigation. 

(c) Appointment after decree. 

(d) Part of subject-matter. 

(a) General. 

-O. 40, R. 1 — Power of Court — Property 

ceasing to be subject-matter of litigation — Power 
to appoint receiver and continue receiver to hold 
charge of. 

Under O. 40, R. 1, C. P. Code, the Court has 
power to appoint a receiver only of property in ie- 
gard to which litigation is pending; it has no power 
to direct the appointment or the continuance of 
a receiver to hold charge of property after the 
litigation has been determined, where there is no 
proceeding before it, when the property has 
ceased to be the subject-matter of litigation. ILR 
(1945) All 818, Not foil. AIR (Vol 37) 1950 Pat 
184 : 28 Pat 989 (DB). 

-O. 40, R. 1 — Application under — Maintain¬ 
ability — Application for transfer of suit to High 
Court — Notice served on defendant — Order for 
transfer not made. AIR (Vol 36) 1949 Mad 283 : 
(1948) 2 MLJ 251. 

-O. 40, R. 1 — Powers of Receiver — Compro¬ 
mise of actions — Sanction of Court given with¬ 
out proper reason — Abuse of jurisdiction. 

The right of a receiver to settle claims and com¬ 
promise actions with the sanction of the Court 
cannot be disputed; of course, if the Court sanc¬ 
tions any such settlement without, proper reason, 
it would amount to an abuse of its jurisdiction, 
and the action of the Court can be questioned be¬ 
fore the appellate or revisional tribunal. AIR 
(Vol 33) 1946 Cal 304 : 227 Ind Cas 543 (DB). 

■-O. 40, R. 1 — Jurisdiction and duty of Court to 

protect property — Appointment of Receiver for 
safeguarding property. 

Per Braund and Wali TJllah, JJ., Allsop, J.; 
contra.—Jurisdiction to protect property pending 
the ascertainment of rights is inherent in any 


Court which once has cognizance in any form of 
a dispute involving the execution of a trust or the- 
administration of assets, and the Court has not 
merely jurisdiction, but a duty to safeguard them. 
For this purpose, a Receiver can be appointed 
under O. 40, R. 1 in proceedings other than suits. 
Where the High Court, holding that the order of 
the District Judge removing a mutwalli and ap¬ 
pointing a new one under Ss. 73 and 74 was with¬ 
out jurisdiction, sets aside the order, it can ap¬ 
point Receiver under O. 40, R. 1 so as to protect 
the waqf property and enable the parties to com¬ 
pose their differences or to launch such further 
proceedings as would be necessary. AIR (Vol 32) 
1945 All 261 : 1945 AWR (HC) 262 : (1945) ALJ 
492 : ILR (1945) All 818 : 221 Ind Cas 515 (FB). 

-O. 40, R. 1 — Execution of decree against pro¬ 
perty of deceased judgment-debtor hands of 
son — Property situate in State — Court appoint¬ 
ing Receiver and directing him to take posses¬ 
sion — No law in State by which son was not 
liable for father’s debts — Order appointing Re¬ 
ceiver, if ultra vires. 

On the death of the judgment-debtor the decree- 
holder sought to make the son of the judgment- 
debtor personally liable in execution of the decree, 
to the extent of the assets of the deceased father 
in his hands. Assets included immovable pro¬ 
perty situate in a Native State and the Court ap¬ 
pointed a Receiver and directed him to take pos¬ 
session of such property and to realize the rents. 
It was contended that the order directing Receiver 
to take possession of the property was ultra 
vires as the property was situate in State. There 
was no evidence that there was any law prevail¬ 
ing in that State to the effect that the son of a 
deceased father could not be made liable for the 
debts of his father to the extent of the property 
coming in to his hands: 

Held, that the order appointing a Receiver was 
not ultra vires. 

Held, also that the order directing the Receiver 
to take possession was not proper as the Court 
could only act in the exercise of its jurisdiction 
in personam over the defendant and could not 
empower the Receiver to take possession of the 
property as it could in British India. The proper 
course in such case would be to direct the son 
(who was in possession of the property) to hand 
ever the pronertv to the Receiver. AIR (Vol 25) 
1938 Lah 93 : 39'PLR 415 : ILR (1938) Lah 305 : 
175 Ind Cas 734. 

-O. 40, R. 1 — An order in a suit for posses¬ 
sion under S. 9, Specific Relief Act (I of 1877) 
for appointment of a Receiver for collection of 
mesne profits is without - jurisdiction. AIR (Vol 
24) 1937 Sind 161 : 31 SLR 28 : 170 Ind Cas 12 
(DB). 

-O. 40, R. 1 — Application for appointment of 

Receiver in one Court — Defendants collusively 
getting Receiver appointed in another suit in, 
another Ccurt — Power of first Court to appoint 
Receiver — Transfer of second suit to be tried 
by first Court. 

When a Receiver is appointed by one Court to 
take charge of certain properties, another Re¬ 
ceiver cannot as a rule be appointed by a different 
Court to take possession of or exercise any con¬ 
trol over the same properties without the leave 
of the former Court. 

Even the appointment of the same person as 
Receiver in two Courts is improper. 

Where in a mortgage suit, instituted at Lahore 
the mortgagee applied for the appointment of a 
Receiver and the defendant’s sons collusively filed 
a suit for partition at Delhi and got a Receive: 
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appointed by the Delhi Court to defeat the mortr 
gagee: 

Held, the High Court had power to transfer the 
suit filed at Delhi to Lahore so that the question 
of appointment of a Receiver might be dealt with 
by the same Court. AIR (Vol 20) 1933 Lah 671 : 
14 Lah 779 : 35 PLR 124 : 146 Ind Cas 966. 

-O. 40, R. 1 — Though a simple mortgage does 

not carry with it right to possession and though 
a simple mortgagee’s remedy is only by way of 
sale of the mortgaged property, yet the Court has 
jurisdiction in a suit brought by a simple mort¬ 
gagee to recover money, to appoint a Re¬ 
ceiver, in a proper case. A simple mort¬ 
gagee is not disentitled to obtain the appointment 
of a Receiver if the other circumstances are such 
as to justify it, merely on the ground that no 
personal i^medy subsists to proceed against the 
other properties of the mortgagor. AIR (Vol 20) 
1933 Mad 570 : 38 MLW 96 : 66 MLJ 222 : 56 Mad 
915 : 145 Ind Cas 449 (FB). 

-O. 40, R. 1 — The High Court has jurisdiction 

to appoint a Receiver of immoveable property 
situate outside its ordinary Original Jurisdiction, 
but it is the duty of the Court, on its Original 
Side, to be both careful and sparing in the exer¬ 
cise of its power to make such appointments, 
where the primary subject-matter is immoveable 
property outside its jurisdiction. (History of the 
jurisdiction of the High Court traced in the judg¬ 
ment of Ghose, J.) AIR (Vol 17) 1930 Cal 502 : 
34 CWN 238 : 51 CLJ 209 : 57 Cal 964 (DB). 

-O. 40, R. 1 — As an application under S. 12, 

Guardians and Wards Act is a proceeding in 
Court of civil jurisdiction, it is competent to the 
District Judge to appoint a receiver in such a pro¬ 
ceeding under C. P. Code, O. 40, R. 1. AIR (Vol 
16) 1929 Nag 119 : 116 Ind Cas 642. 

-O. 40, R. 1 — Reference to arbitration — 

Power to appoint receiver not lost. 

The Court has jurisdiction to entertain the ap¬ 
plication for the appointment of a receiver even 
after a dispute has been referred to arbitration 
in accordance with the prayer of all the parties. 
The words in the petition for reference to arbi¬ 
tration “to do all works in connection with the 
subject-matter of the suit and to decide the suit” 
do not include the passing of orders for interim 
protection. AIR (Vol 15) 1928 Cal 256 : 109 Ind 
Cas 759: 55 Cal 249 (DB). 

“ ! —O. 40, R. 1 — Many rival claimants — Appoint¬ 
ment is proper. 

The appointment of a Receiver is Proper when 
there are many rival claimants to the property in 
dispute, and the situation is fraught with possi¬ 
bilities of waste and mismanagement; even if there 
is no allegation of waste and mismanagement, the 
fact that the property is more or less in medio 
is sufficient to vest a Court with jurisdiction to 
appoint a Receiver. AIR (Vol 14) 1927 Pat 220 : 

8 PLT 455 ; 101 Ind Cas 610 (DB). 

-O. 40, R. 1 — Cotnnany — Receiver for. 

There is no jurisdiction in a Court to appoint 
a Receiver of a Company except in a debenture 
holder’s action when the business and assets of 
the Company are charged with payment of the 
claims of the debenture holder. If it is necessary 
to protect the assets of a company other means 
must be sought which are provided bv the pro¬ 
visions of the Companies Act. AIR (Vol 12) 1925 
Cal 817 : 52 Cal 513 ; 88 Ind Cas 826 (DB). 

•-O. 40, R. 1 — A Judge before whom an appli¬ 

cation for the appointment of a guardian is pend¬ 
ing has power to appoint a Receiver but that 
order is to be under the Code of Civil Procedure, 
and not the Guardians and Wards Act. such 


288 

an order therefore does not come under the Guar¬ 
dians and Wards Act but under O. 40, R. l of the 
Code. 90 Ind Cas 611: 26 PLR 576: 7 Lah LJ 281- 
AIR (Vol 12) 1925 Lah 489. 

-O. 40, R. 1 — Where after the appointment' of 

a Receiver in a suit for recovery of crops and 
other things, the defendant removed the crops, held 
that the Court could pass a decree against the de¬ 
fendant for the value of the crops so removed 71 
Ind Cas 413: AIR (Vol 10) 1923 Nag 70. 

-O. 40, R. 1 — Under the C. P. Code of 1908 

an executing Court has jurisdiction to appoint a 
Receiver for realisation of property outside juris¬ 
diction. 61 Ind Cas 753: 1921 MWN 106: 13 MLW 
150: AIR (Vol 8) 1921 Mad 119 (DB). 

-O. 40, R. 1 and O. 45, R. 13 (d) — Privy 

Council appeal — Receiver — Appointment of. 

R. 13 of O. 45 applies where an application for 
appointing a Receiver is made after leave to ap¬ 
peal is granted but the principle for appointing 
a Receiver shall be the same as laid down in O 
40, R. 1. (1911) 4 Bur LT 241: 12 Ind Cas 198. 

-O. 40. R. 1 (3) — Possession — Rights of par¬ 
ties — Title paramount claimed — Jurisdiction of 
Court. 

The Court must adjudicate upon a question of 
paramount title if a person other than the parties 
raises it. (1909) 36 Cal 713: 9 CLJ 563: 13 CWN 
G54: 1 Ind Cas 356 (DB). 

-O. 40. Rr. 1, 3 (S. 503, old Code) — Accounts 

— Jurisdiction of Subordinate Court to call upon 
Receiver appointed by High Court to furnish ac¬ 
counts. 

A Subordinate Court has no jurisdiction to call 
upon a receiver appointed by a High Court pend¬ 
ing an appeal before it to furnish account or to 
make any order or give any direction as supple¬ 
mentary to those given by the High Court without 
authority given by the High Court. (1908) 18 MLJ 
589 (589) (DB). 

(b) Property outside litigation. 

-O. 40, R. 1 — If limited to property over which 

plaintiff has lien. 

The words ‘just and convenient’ in O. 40, R. 1, 
construed according to the ordinary rules, do not 
limit the appointment of a Receiver to property 
over which the plaintiff has a lien and if the ap¬ 
pointment is in fact just and convenient, a recei¬ 
ver can be appointed. AIR (Vol 25) 1938 Lah 12: 
177 Ind Cas 612. 

-O. 40, R. 1 — Property not subject-matter of 

suit. 

A Court has no power to appoint a Receiver in 
respect of the property which is not the subject 
of any suit nor of any execution application. AIR 
(Vol 20) 1933 Sind 231: 150 Ind Cas 473. 

-O. 40, R. 1 — Property not in suit — No per¬ 
sonal decree likely to be passed against owner — 
Receiver unnecessary. 

Where there is no personal decree against the 
person and when there is no reasonable chance 
of a personal decree being passed against him in 
the near future, there is no reason why the per¬ 
son should be deprived of the possession of the 
estate which is not in any way connected with the 
property in the suit and a Receiver appointed for 
it. 96 Ind Cas 194: 23 MLW 650: 1926 MWN 937: 
AIR (Vol 13) 1926 Mad 797 (DB). 

-O. 1ft, R. 1 — Possession — Property not with¬ 
in subject matter of suit. 

A property outside the pending litigation can¬ 
not be made over to a Receiver appointed bv the 
Court without jurisdiction. AIR (Vol 7) 1920 Pat 
501 : (1920) Pat HCC 231: 5 Pat LJ 513: 1 Pat LT 
*43: 58 Ind Cas 405 (DB). 
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-O. 40, R. 1 — Powers of Receiver — Properties 

not comprised in suit. 

O. 40, R. 1 doies not permit of the appointment 
of a Receiver in respect of properties not compris¬ 
ed in suit. (1912) 17 Ind Cas 16 (Mad) (DB). 

-O. 40, R. 1 — Powers of Receiver — Property 

not subject of litigation — Sp. Rel. Act, S. 42. 

In spite of the general terms of O. 40, C. P. C., 
(1908) a Court cannot appoint a receiver of pro¬ 
perty not the subject of litigation in a suit for 
a declaration that all the property of the deceas¬ 
ed belongs to the plaintiff. A Receiver cannot, 
therefore, be appointed in such a suit to recover 
the debts and outstandings due to the estate of 
the deceased. (1909) 3 SLR 118: 4 Ind Cas 605 
(DB) 

-O. 40, R. 1 — District Court — Powers of to 

appoint receiver and to take over management of 
estate of private individuals with their consent — 
Minor sharers. 

A District Judge has no inherent jurisdiction to 
appoint a receiver to manage an estate (not the 
subject-matter of a suit), with a view to protect 
the interest of minor sharers, though with the 
owner’s consent. (1901) 28 C 680 (683, 684): 6 Cal 
WN 114. 


(c) Appointment after decree. 

--O. 40, R. 1 — Partition — Plaintiff’s suit share 

specified but undivided — Receiver can be ap¬ 
pointed of entire property until partition by Col¬ 
lector. AIR (Vol 29) 1942 Sind 60: ILR (1941) Kar 
563: 200 Ind Cas 74 (DB). 

--O. 40, R. 1, S. 151 — Decree-holder, if can 

apply to executing Court before decree becomes 
executable, for attachment. 

It is doubtful whether the decree-holder can apply 
under S. 151, Civil P. C., merely for attachment 
& that too before the decree becomes executable, but 
in any case, such an application would, if at all, 
lie to the Court passing the decree. The execut¬ 
ing Court will have jurisdiction only after the de¬ 
cree becomes executable. If the decree-holder wants 
relief for attachment, he cannot go to the exe¬ 
cuting Court. The Court passing the decree might 
give him the proper relief by the appointment of a 
Receiver under O. 40, R. 1, as a Receiver can be 
appointed even after the passing of a decree. AIR 
(Vol 28) 1941 Bom 395: 43 Bom LR 727: ILR (1941) 
Bom 652: 197 Ind Cas 422. 


--O. 40, R. 1 — Receiver, if can be appointed 

D after passing of mortgage decree. 

A Receiver may be appointed before as well as 
i after the passing of a decree. The question as re¬ 
gards the appointment of Receiver has to be de¬ 
cided on the facts of each case and taking into 
consideration all the circumstances. 

i 

A mortgage suit was decreed on the basis of a 
compromise; the judgment-debtors, however, fail- 
, | ed to pay anything in satisfaction of the decree. 

| I Thereafter an application was made for the appoint¬ 

ment of a Receiver on the ground that the judg- 
' ment-debtors were delaying execution by various 
' tactics and the application was granted. 

r Held, that in the circumstances of the case the 

appointment of Receiver was amply justified. AIR 
(Vol 27) 1940 Lah 125: 189 Ind Cas 729. 

-O. 40, R. 1 — Receiver in case of simple mort¬ 
gage either before or after preliminary decree. 

In the case of a simple mortgage, the Court has 
jurisdiction to appoint a Receiver before or after 
. the making of a preliminary decree and it makes 
!p ho difference whether the application for the ap- 

1 pointment of a Receiver is made before or after 

the making of a preliminary decree. The appoint- 

5P.Y.D./D.F. 10 
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ment of a Receiver does not affect anybody’s rights. 
The Court, when it appoints a Receiver, merely 
takes charge of the property which is the subject- 
matter of the suit in order to protect it until it 
is decided who is entitled thereto. The mere ap¬ 
pointment of a Receiver cannot affect the ultimate 
rights of the parties in any property which the 
Receiver may collect. AIR (Vol 26) 1939 Bom 54- 
40 Bom LR 1266 : ILR (1939) Bom 82 : 179 Ind Cas 
821 (DB). 

-O. 40, R. 1 — Receiver after decree — Lapse 

of time. 

In action for foreclosure or for sale if there is 
reason to suspect that the security is or would be¬ 
come insufficient or if the interest is in arrear, 
the Court may appoint a Receiver to safeguard 
the interest of the mortgagee. The right that the 
mortgagee has in this respect is not affected by 
the mere fact that a decree for sale has been 
passed. 

But whether the appointment is regarded as 
made in the suit or in execution, what the Court 
has to see is whether the appointment appears to 
the Court to be just and convenient within the 
meaning of O. 40. R. 1 of the Code and when the 
question arises after a mortgage-decree for sale 
whether a Receiver should be appointed in respect 
of the property to be sold, in order to see whe¬ 
ther it would be just and convenient to make the 
appointment one must consider what impediment 
there is or may be for the sale to be held. 

An order holding that a Receiver should be ap¬ 
pointed, cannot be carried into effect after the ex¬ 
piry of a long time without taking into account the 
events that have since happened and the position 
of the affairs at the time. AIR (Vol 19) 1932 Cal 
194: 35 CWN 141: 137 Ind Cas 127 (DB). 

-O. 40, R. 1 — Can be appointed till realisation 

When a decree has been finally satisfied the 
Court cannot appoint a Receiver. A mortgage suit 
is considered to be pending even after the final 
decree until the mortgage money is realized, and 
therefore Court can appoint a Receiver before the 
money is realized. 95 Ind Cas 6: AIR (Vol 13) 1926 
Cal 978 (DB). 

-O. 40. R. 1 and S. 51 — Mortgage — Suit for 

sale — Decree. 

A Receiver can be appointed in a mortgage suit 
for sale, although a receiver has been appointed in 
a prior partition suit. A receiver need not be ap¬ 
pointed if the mortgagee has obtained a decree 
for foreclosure, and cannot recover even the costa 
of the litigation from the mortgagors personally. 
The only right of the mortgagee is to foreclose 
and take the property for his dues on his security, 
but after the final decree had been passed and the 
decree-holder applies for possession then a Receiver 
may be appointed, if the judgment-debtor wants to 
remain in possession. (1912) 16 CWN 126: 14 CLJ 
526: 12 Ind Cas 165 (DB). 

-O. 40, R. 1 — Mortgage — Termination of 

suit. 

A Mortgage suit does not terminate on the sale 
of the mortgaged properties as such a sale is liable 
to be set aside on successful objections by the 
judgment-debtor. (1911) 13 CLJ 487: 15 CWN 672: 
9 Ind Cas 1027 (DB). 

(d) Part of subject-matter. 

-O. 40, R. 1 — Decree-holder complaining that 

tress on property consisting of cultivated land 
are being cut by judgment-debtors — Receiver 
appointed for whole property. 

Where the mortgaged property in respect of 
which a decree for sale had been obtained con¬ 
sisted, not merely of the jungle and the trees 
thereon but also of certain cultivated land and 
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the decree-holder’s complaint was only with re* 
ference to the trees in the jungle which were 
being cut by the judgment-debtors: 

Held, that the decree-holder’s grievance being 
only with reference to the cutting of the trees in 
the jungle, it would be sufficient to appoint a Re¬ 
ceiver to lake charge of the trees in the jungle 
so as to ensure that no further trees should be 
cut, pending the sale of the property, and that 
there was no real necessity for putting the Re¬ 
ceiver in possession of the whole of the mort¬ 
gaged propertv including the cultivated land. AIR 
(Vol 22) 1035 Oudh 497 : 1935 OWN (CC) 1118 : 
1936 RD 209 : 1935 OLR 605 : 11 Luck 562 : 158 
Ind Cas 586 (DB). 

-O. 40, R. 1 — Plaintiff having no right to Per¬ 
sonal decree — Appointment of Receiver. 

Where a plaintiff in a mortgage suit has no 
right to a personal decree he cannot apply for 
enforcement of personal remedies. His remedy is 
limited to bringing the mortgaged property to 
sale and he can only obtain a remedy from the 
date of the auction sale. Until that auction sale 
he has no right to take possession of the property 
or any income of the property. That being so, 
there is no jurisdiction for a Court to appoint a 
Receiver under O. 40. AIR (Vol 21) 1934 All 772 : 
(1934) ALJ 561 : 4 AWR (HC) 594 : 1934 ALR 
811 : 150 Ind Cas 1035 (DB). 

-O. 40. R. 1 — Where a money-decree against 

the assets of the deceased debtor was sought to be 
executed only against the property of the deceased 
in possession of only one of the many heirs holding 
deceased’s assets and the decree-holder asked for 
the appointment of a receiver in respect of the 
whole of the property of such heir so as not to 
leave anything for the maintenance of his fa¬ 
mily, although the heir was willing to place cer¬ 
tain property under the management of the re¬ 
ceiver and allow the appropriation of the profits 
thereof towards payment of the decree: 

Held, that it would not be just or convenient to 
appoint a receiver in respect of the whole of the 
pronertv in possession of the heir. AIR (Vol 15) 
1928 Oudh 40 : 4 OWN 98 : 2 Luck 408 : 99 Ind 
Cas 897 (DB). 

-O. 40, R. 1 — Joint ownership — Appoint¬ 
ment for whole bad. 

Where the parties to a suit were sisters-in-law 
living together for many years and enjoyed .joint¬ 
ly the property of which they were joint owners. 

Held, that it was improper to oust the defen¬ 
dant from the enjoyment of her admitted half 
share of the property by appointing a Receiver 
for the whole property. AIR tVol 14) 1927 Rang 
179 : 5 Rang 70 : 101 Ind Cas 717 (DB). 

10. Mortgage. 

See N. 6. 7. 

11 Partition suit. 

_O. 40. R. 1 — Partition decree — Appointment 

of receiver pending execution. 

Some time is necessary for effecting the parti¬ 
tion after a decree is passed, but when it is delay¬ 
ed very much an application for a receiver «nav 
be made and unless it is supported bv an affidavit 
that the party in possession is sequestering it. or 
wasting it. it will not he granted. ATR (Vol 37) 
1950 Kutch 27. 

-O. 40. R 1 — Receiver — Annointmcnt — Prin- 

ciples governing — Suit for partition of joint 
family property. 

Generally speaking, in a partition suit between 
the members of a joint family the Court will not 
appoint a receiver except by consent and especially 
where the family property consists of land. In 
such a case, special circumstances like waste, 
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etc., have got to be proved in order to obtain an 
order for the appointment of a receiver. 

But if the conduct of the member in possession 
has been such as to give room to a reasonable sus¬ 
picion of his honesty and integrity and the feelings 
between the parties have become embittered, the 
party in possession may be appointed a joint re. 
ceiver along with a third party. It cannot be said 
that the resistance by the onanaging member of 
the joint family properties of the attempt of an¬ 
other member to take forcible possession of the 
properties in his possession would amount to ous¬ 
ter of the other member so as to justify the latter 
in asking for the appointment of a receiver in a 
suit bv him for partition AIR (Vol 35) 1948 Pat 
195 (DB). 

-O. 40. R. 1 — Bank, creditor of family, appoint¬ 
ed Receiver in suit for partition of family estate 
between members of family — Family executing 
conveyance in favour of bank for liquidating its 
debts. 

Where in a suit for partition of joint estate be¬ 
tween members of a family, the bank which is the 
creditor of the family is appointed Receiver, the 
title remains vested in the family and if the par¬ 
ties have pot to execute a conveyance in favour 
of the bank for the purpose of liquidating their 
debts, the bank qua Receiver might be called upon 
to join in the conveyance because he is in posses¬ 
sion of the property but that 
fact cannot substantially alter the 
nature of the transaction. AIR (Vol 29) 1942 
Cal 556: 46 CWN 910: 204 Ind Cas 222 (DB). 

-O, 40, R. 1 — Receiver — Suit referred to arbi¬ 
tration — Award — Receiver to be discharged 
^nd another person to be appointed common mana¬ 
ger — Decree passed accordingly — In spite of or¬ 
der of discharge in award decree and formal or¬ 
der of Court, Receiver continuing to act as such. 

The parties to the partition suit referred their 
dispute to arbitration. According to the award 
the acting Receiver appointed by the Court was 
to be discharged and another person appointed as 
common manager. The award then vested the 
common manager with all the powers of a Recei¬ 
ver appointed by Court and directed that "he is to 
bo governed by all the provisions laid down in the 
Civil P. C applicable to Receiver". 

A decree was passed in terms of the award. But 
in spite of the order of discharge in the award and 
in the decree and the formal order of the Court 
dated December 21. 1917. the Receiver continued 
in possession for 14 years up to 1931, with the 
knowledge and consent of the parties and manag¬ 
ed the estate and the Court all along functioned 
as if the estate was still in its custody bv virtue of 
the order appointing the Receiver. Both the or¬ 
der of discharge in the award and the order of the 
Court dated December 21. 1917. were understood 
b.v the parties including the Receiver and the 
Court as mere conditional orders. No final order 
of the Court terminating the functions of the Re¬ 
ceiver was made and the parties also never at¬ 
tempted to get the custody of the Court terminat¬ 
ed by such final order: 

Held, that the estate continued to be in the cus¬ 
tody of the Court and the receivership also conti¬ 
nued till 1931. In the circumstances of this case 
the Court did not cease to have jurisdiction over 
the estate and it acted within its competence when 
it permitted the Receiver to raise the loan in 1921. 
The terms of appointment of the common manager 
given in the award, indicated that the parties con¬ 
templated Iherebv the continuation of the Court’s 
custody though the person through whom the 
Court will continue in custody of the estate was to 
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change from the then Receiver to the common 
manager named in the award. AIR (Vol 29) 1942 
Cal 394: 46 CWN 355: 207 Ind Cas 461 (DB). 

-O. 40, R. 1 — Payment of land revenue by Re. 

ceiver. 

Payment of land revenue by the Receiver in the 
partition suit is a payment by the persons entitled 
to the properties in respect of which it is paid 
AIR (Vol 29) 1942 Mad 456: (1942) 1 MLJ 418: 
1942 MWN 274 : 202 Ind Cas 538 (DB). 

-—O. 40, R. 1 — Appointment of Receiver — 
When proper. 

It is just and convenient to appoint a Receiver 
during a suit for partition of im¬ 
movable and movable property, if it is 
likely that debts may be realised by the de¬ 
fendants without the knowledge of the plaintiff 
or the defendants may arrive at a settlement in re¬ 
spect of the debts to the prejudice of 

the plaintiff. AIR (Vol 25) 1938 Lah 10: 176 Ind 
Cas 919. 

-O. 40, R. 1 — General Rule — Held on facts 

that order appointing Receiver was justified. 

In a partition suit the plaintiff who was a minor 
was entitled to as much as a half of the property: 
and the quarrels in the family and the conduct of 
defendant had made it impossible for him in’ the 
past during the pendency of the suit to get his fair 
share of the harvest; and it was probable that in 
spite of any precaution taken by the Court, the 
plaintiff would not be able to secure his fair share 
in the income from the property so long as it re. 
mained in the hands of defendant. The Court ap¬ 
pointed a Receiver only to harvest the existing 
crops: 

Held, that although in general, a Receiver will 
not be appointed merely because a member of a 
family files a suit for partition, yet in the circum¬ 
stances of this case the order was justified. AIR 
(Vol 25) 1938 Mad 730: (1938) 1 MLJ 863- (1938) 
MWN 515: 178 Ind Cas 519. 

-O. 40, R. 1— Sale of property for decree against 

sharer after appointment of Receiver — Purchaser, 
whether entitled to possession as against Receiver. 

Where after the appointment of Receiver in a 
partition suit, a third person obtained a mortgage- 
decree against one of the sharers and in execution 
purchased the property and obtained symbolical 
delivery of possession: 

Held, that as the purchase in execution was af¬ 
ter the appointment, of the Receiver, the purcha¬ 
ser was not entitled to claim delivery of possession 
from the Receiver AIR (Vol 22) 1935 Mac! 624: 
68 MLJ 620: 41 MLW 760: (1935) MWN 603; 156 
Ind Cas 724. 

-O. 40, R. 1 — There is no authority for the pro¬ 
position that ordinarily when a partition suit has 
been filed in respect of a joint Hindu family, a 
Receiver should be appointed even without proof 
of waste or mismanagement or apprehended fear 
of the same. AIR (Vol 22) 1935 Mad 402: 1935 M 
WN 277: 41 MLW 353: 156 Ind Cas 229. 

--O. 40, R. 1 — Plaintiff owning largest number 

of shares — Dispute as to whether certain lands 
belong to plaintiff. 

In a suit for partition, in which there is a dis¬ 
pute as to whether certain lands belong to the 
Plaintiff’s share or not, and in which there i9 
likely to be a scramble for the property, and the 
Plaintiff owns individually the largest number of 
snares while a very large number of defendants 
held little more than half the shares in the village: 

ii» f a Recelver might be appointed to col- 

ect rents on behalf of the melwaramdars. AIR 
^vol 19) 1932 Mad 542: 139 Ind Cas 670. 
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-O. 40, R. 1 — The Court is competent to ap¬ 
point a Receiver in a pending partition suit be¬ 
tween co-owners or co-sharers for the protection 
of the property in suit or the prevention of an in¬ 
jury to such property. AIR (Vol 13) 1926 Sind 37- 
89 Ind Cas 104: 20 SLR 201 iDB). 

-O. 40, R. 1 — Prima facie case — Danger of 

waste — Other considerations. 

Tne Court should not appoint a Receiver, mere¬ 
ly because of strained, relations, except by consent 
and upon proof by the plaintiff that prima facie he 
had a very excellent chance of succeeding in esta¬ 
blishing the case made out in the plaint and that 
the property in possession of defendants the op 
posite party, was in danger of being wasted espe¬ 
cially where one of defendants is presumablv 
manager. 

In any case the facts, that a mere declaration is 
sought for the land that the Civil Court cannot di¬ 
vide it, that the plaintiffs appear from the mate¬ 
rials on the record to oe out of possession and 
that the Court has no jurisdiction over the appor¬ 
tionment of the produce, make the order of the 
appointment of a Receiver for the agricultural 
lands still less justifiable than that regarding the 
other property. AIR (Vol 10) 1923 Lah 48: 72 Ind 
Cas 569. 

O. 40, R. 1 — Partition suit — Appointment of 
receiver — Joint family property — Practice. 

Tne Court will not appoint a Receiver, in a 
partition suit between members of a joint family 
except by consent and especially where the family 
property consists of land. Thus in order that a 
Receiver should be appointed of joint family pro¬ 
perty in a partition suit, special circumstances will 
have to be proved before the Court will be entitl¬ 
ed to appoint a Receiver. 

When an application is made to the Court to 
take the property into its hands by appointing a 
Receiver the plff. must prove that prima facie he 
has a very excellent chance of succeeding in esta¬ 
blishing the case made out in his plaint, and in 
the next place he must satisfy the Court that the 
property in possession of the opposite party is in 
danger cf being wasted. The mere fact that 

reason whatever for ap¬ 
pointing a Receiver. AIR (Vol 7) 1920 Bom 32 ! • 
22 Bom LR 217: 55 Ir.d Cas 827 (DB) 

O. 40, R. 1 Partition suit — Court ordering 
parties to have control and management of differ¬ 
ent portions pending suit — Order if covered bv 
O. 40, R. 1, C. P. C. 

An order directing the parties in a partition suit 
to have the control and management of different 
portions of property pending suit, is not ultra vires 
but is covered by O. 40. R. 1 of the C. P. C. even 
if made without an application for the appoint¬ 
ment of a Receiver. AIR (Vol 1) 1914 All 4- 30 
All 19: 11 ALJ 973: 22 Ind Cas 59 (DB). 

——O. 40, R. 1 — Receiver, appointment of — 
Court’s discretion — Partition suit — Exclusion 
of co-owner if ground for appointment when no 
waste established — Change of law. 

Under O. 40. R. 1 , of the Civil Procedure Code, 
the Court, has been given precisely the same dis¬ 
cretion in questions of appointment of a receiver 
that the Courts in England have. The condition 
in the old Code that to justify such appointment 
in any case it should he found necessary to pre¬ 
serve property from waste and alienation havina 
been removed, there has been a substantial widen¬ 
ing of the Court’s discretion. Where therefore in 
a suit for partition of joint family property, it. 
was proved that a co-owner admittedly entitled to 
a half share in a considerable portion' of the pro- 
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perties in suit was being kept out of possession by 
the co-owner, with the result that all supplies were 
cut off from his branch of the family: 

Held, that although no case of waste might have 
been established against the co-owner in posses- 
sion, the case was eminently a proper one for the 
appointment of a receiver. (1895) 22 C 459, not 
foil. (1910) 14 CWN 248 (250, 251) : 14 CLJ 
215 : 5 Ind Cas 96 (DB). 

-O. 40, R. 1 and O. 43 R. (1) S. — Hindu Law 

— Position of elder brother. 

A receiver may be appointed w'hen the court 
thinks it to be just and convenient, i.e., where 
some specific act of misappropriation or malver¬ 
sation, mismanagement is shown and not under 
a mere future apprehension of any of these. 

This principle is particularly to be applied in a 
case where partition of joint family property is 
the subject of suit between the plaintiff and the 
manager of the joint family property. 53 PWR 
1910 : 36 PR 1910 : 72 PLR 1910 : 6 Ind Cas 659. 

12. Partnership. 

-O. 40, R. 1 — Acknowledgment by Receiver — 

suit for dissolution of partnership — Defendant 
partner appointed Receiver with consent of plain¬ 
tiff to realize assets, to pay debts and to do other 
acts — Such Receiver, if has power to make ack¬ 
nowledgment of partnership debt — Such acknow¬ 
ledgments, if save time against other partner. 

In a suit for dissolution of partnership, the de¬ 
fendant partner was appointed Receiver for collect¬ 
ing the assets due to the partnership from others 
and for payment of the debts due to others and to 
do other acts and to this the p’aintiff partner 
agreed. During the course of the office of such 
Receiver, a creditor pressed for payment on ground 
that the debt would be barred by limitation and 
the Receiver made an acknowledgment of the debt 
due to partnership to prevent the creditor from 
filing a suit and to avoid unnecessary expense to 
the partnership. 

Held, that the order appointing Receiver distinct¬ 
ly authorised the Receiver to make payments of the 
debts due to others by (he firm and it was certainly 
within the scope of his authority to make acknow¬ 
ledgment on behalf of partnership though the 
effect of it might be to stop the statute of limitation 
from running. Such acknowledgment, therefore, 
saved the suit of the creditor from being barred 
even against the other partner. AIR fVol 24) 1937 
Mad 764 : (1937) 2 M L J 627 : (1937 M W N 747 : 
4G M L W 407 : 174 Ind Cas 22. 

-O. 40, R. 1 — Partnership — Receiver — Guid¬ 
ing principles for partnership. 

The principles guiding the appointment of a 
Receiver are the preservation of the estate pending 
litigation and proper management. The court is 
always reluctant to dispossess a party who is in 
actual possession under prima facie title. The Eng¬ 
lish and Indian Law are now the same. 

An appellate court will be slow to interfere with 
the discretion of the lower court in appointing a 
Receiver unless it is satisfied that the discretion 
has not been properly exercised. In the absence of 
proof of waste or mismanagement a receiver should 
not be appointed. An order directing the appoint¬ 
ment of a Receiver in a suit where ah the partners 
are not parties to the suit Is ultra vires. AIR (Vol 
5) 1918 Sind Cl : 11 S I. R 115 : 45 Ind Cas 224 (DB). 

-O 40. R. 1 — Partnership — Effect of appoint¬ 
ment —-» Transfer of ownership. 

The application of a Receiver to take charge of 
the partnership assets docs not transfer the owner- 
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ship therein from the partners to the Receiver 
AIR (Vol 3) 1916 Lah 78 : 91 P R 1917 : 36 Ind Cas 
980. 

-O. 40, R. 1 — Partnership — Dissolution — 

Appointment of Receiver. 

Where a dissolution is inevitable and the partners 
are on bad terms the usual way of guarding their 
interests is by appointing a Receiver and ordering 
the goodwill of the business and the stock-in-trade 
to be sold, the partners being at liberty to bid at 
the sale. AIR (Vol 1) 1914 Low Bur 209 : 8 Bur LT 
57 : 5 L B R 332 : 29 Ind Cas 684 (DB). 

-O. 40, R. 1 — Partnership — Suit for dissolu¬ 
tion and accounts. 

In a suit to wind up a partnership business brou¬ 
ght by one partner against the representatives of a 
deceased partner, it is necessary to join as party 
deft, the Receiver appointed by a competent Court 
to take charge of the estate of the deceased. Speci¬ 
ally where property in the hands of the Receiver is 
intended to be affected by the result of the litiga¬ 
tion, he is not merely a proper but also a necessary 
party to the proceedings. (1910; 12 C L J 368 : 7 
Ind Cas 75 (DB). 

13. Position of. 

(See also Notes 17 and 18.) 

-O. 40, R. 1 — Suit by or against Receiver — 

Capacity of Receiver — If represents owner of 
estate. I 

When a Receiver brings a suit, or is sued, that is I 
done with the permission of the Court and as a 
result of specific provision in law. It is wrong to 
consider him as representing the owner of the estate 
in the way the guardian of a minor represents him 
in a suit brought on behalf of the minor. The 
Receiver, as a party to the suit, has a distinct capa¬ 
city, apart and separate from the owners of the 
estate. (1949) 53 C W N 713 (DB). 

-O. 40. R. 1 — The position of a common mana¬ 
ger appointed under S. 95. Ben. Ten. Act is analog¬ 
ous to that of a Receiver appointed under O. 40. 
Civil P. C. AIR (Vol 28) 1941 Cal 643 : 73 C L J 
356 : 197 Ind Cas 869 (DB). 

-O. 40, R. 1 — Receiver, if requires succession 

certificate to file suit for debt due to deceased 
person. 

A Receiver who is an officer of the Court, although 
he represents the estate of the deceased, does not 
claim by right of succession. Therefore, he can 
maintain a suit for a debt due to a deceased person 
to whose estate he has been appointed a Receiver 
without succession certificate. AIR (Vol 28) 1941 
Cal 579 : I L R (1941) 2 Cal 221 : 197 Ind Cas 437. 

-O. 40, R. 1 — Receiver giving notice to debtor 

who admitting claim — Title of Receiver. 

The property in the case was a contingent debt 
which at the time when the Receiver was appoint¬ 
ed had not. accrued. The Receiver gave notice to the 
debtor who admitted his claim. 

Held, that the admission plus the notice already 
given immediately perfected the title of the Recei¬ 
ver. AIR (V 28) 1941 Cal 579 ; ILR (1941) 2 
Cal 221 : 197 Ind Cas 437. 

-O. 40. R. 1 — Administrative suit — Receiver 

appointed — His position. 

The position of a Receiver appointed in an ad¬ 
ministrative suit, is similar to that of a Receiver 
appointed under O. 40. R. 1. Unlike in the case of 
a Receiver in Insolvency, property does not vest in 
him. AIR (Vol 27) 1940 Bom 273 : 45 Bom L R 
534 : 213 Ind Cas 146. 

-O. 40. R. 1 — Receiver appointed by the Court 

under O. 40. R. 1. has a legal position different from 
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that of the Official Trustee or the Administrator- 
General. (Point further discussed). AIR (Vol • 
27) 1940 Cal 1 : 44 C W N 74 ; 186 Ind Cas 584 (DB). 

-O. 40, R. 1 — A Receiver is an officer of the 

Court, and his functions are executive and not judi¬ 
cial. AIR (Vol 27) 1940 Rang 151 : 189 Ind Cas 177. 
-O. 40, R. 1 — Receiver, appointment of, to rea¬ 
lise future rents and profits. 

A mortgagor under a simple mortgage is entitl¬ 
ed to remain in possession of the property till it is 
actually sold in satisfaction of the mortgage decree, 
and a Receiver cannot be appointed of the mort¬ 
gaged property to realise all future rents and pro¬ 
fits so as to remove the mortgagor from possession 
of such property. AIR (Vol 25) 1938 All 80: (1937) 
ALJ 1316: 1938 RD 23: 1938 ALR 205; 1937 AWR 
(HC) 1125: 173 Ind Cas 922 (DB). 

——O. 40, R. 1 — Whether legal representative or 
assignee of decree-holder — Estate to which he is 
appointed including decree to be executed — Re¬ 
ceiver, if should be brought on record. 

Receivers appointed by the Court are officers of 
the Court, and are not the legal representatives or 
assignees of all or any of the parties to the suit 
nor is it the practice of the Court to bring Receivers 
on the record in a suit, and subject them to liabili¬ 
ty as to costs. 

The proper form of procedure in a case where an 
estate of which a Receiver has been appointed in¬ 
cludes a decree to be executed, is for the Receiver 
(unless he already possesses the power) to apply in 
the suit in which he was appointed for liberty either 
to file a fresh darkhast in his own name, or 
to continue the existing darkhast in the name of 
the darkhastdar on giving him a proper indemnity 
as to costs. AIR (Vol 25) 1938 Bom 458: 40 Bom 
LR 932; 178 Ind Cas 395 (DB). 

-O. 40, R. 1 — Two persons asserting rights as 

landlords — Receiver appointed to take charge of 
property during dispute — His position. 

Where during a suit regarding a dispute between 
two persons asserting rights as landlords, a Recei¬ 
ver is appointed, he is the landlord for the time be¬ 
ing and where he makes a bona fide settlement in 
the interest of the estate, in the ordinary course 
of management, it is binding on the rightful owner. 
AIR (Vol 25) 1938 Pat 613: 19 PLT 570: 5 BR 149: 
17 Pat 594: 178 Ind Cas 849 (DB). 

-O. 40, R. 1 — A Receiver is an officer of the 

Court and must comply with orders given by the 
Court exactly as they are given. (1937) 66 CLJ 
70 (DB). 

■-O. 40, R. 1 — Receiver, if can be made party 

to suit. 

Speaking generally, it is a wrong thing to make 
Receivers parties in a case unless there are special 
reasons. AIR (Vol 21) 1934 Cal 421: 38 OWN 124: 
151 Ind Cas 454 (DB). 

-O. 40, R 1. — Receivers appointed by Baroda 

Courts, whether entitled to sue in British Courts. 

Receivers appointed by the Baroda Courts can be 
recognised for the purpose of filing suits in the 
British Courts. AIR (Vol 18) 1931 Bom 251: 55 Bom 
309; 33 Bom LR 258: 132 Ind Cas 512 (DB). 

-O. 40, R. 1 — Dealing with property — Permis¬ 
sion necessary. 

Graham, J.— A receiver by his appointment does 
not become the representative of the party, but is 
an officer and representative of the Court which 
appoints him. Indeed he is frequently spoken of as 
“the hand of Court” and is merely in possession 
of the property on behalf of the party who may be 
ultimately declared to be entitled thereto. One or 
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other of the parties must eventually be declared 
to be entitled to the securities in question or at all 
events to retain possession of them. 

A receiver appointed by the Court is merely a 
temporary custodian of the properties on behalf of 
the Court, & holds them for the benefit of the party 
successful in the litigation. He cannot deal with 
the properties in any way without the consent and 
approval of the Court, so that no apprehension 
need arise that the interest of either of the contest¬ 
ing parties is likely to suffer in any way by reason 
of his temporarily retaining possession of the pro¬ 
perties. AIR (Vol 15) 1928 Cal 402: 107 Ind Cas 
738 (DB). 

-O. 40, R. 1 — Officer of Court — Appointment 

by — Subordinate Court — High Court — Powers 
ever — Accounts. 

A High Court has no jurisdiction to examine the 
accounts in order to ascertain his liability of a 
Receiver appointed by a Subordinate Court, he not 
being an officer of the High Court. AIR (Vol 7) 
1920 Pat 220; 4 Pat LJ 636: (1920) Pat HCC 35; 54 
Ind Cas 207 (DB). 

-O. 40, R. 1 — Officer of Court — Receiver’s posi¬ 
tion. 

A receiver is not a representative of parties but 
is an officei and representative of Court. (1910) 37 
Cal 754; 12 CLJ 252: 6 Ind Cas 416 (DB). 

——O. 40, R. 1 — Officr of Court — Assignment of 
right to collect rents — Right of assignee. 

A receiver is merely an officer of the Court and 
has no proprietary rights over the property of 
which he is appointed as receiver. When a receiver 
is authorised to bring suits for the collection of 
rents due to the estate of a deceased person and he 
transfers for valuable consideration his right to col¬ 
lect such rents the assignee cannot maintain a suit 
against the persons by whom such rent is payable. 
(1910) 5 LBR 213; 3 Bur LT 89: 8 Ind Cas 976 (FB). 

14. Possession. 

See also N. 6. 

-O. 40, R. 1 (2) — ‘Any person’, meaning. 

‘Any person’ does not include a party to the suit. 
AIR (Vol 32 1945 Oudh 25: 1944 OWN (CC) 303: 
1944 AWR (CC) 211 (DB). 

-O. 40, R. 1 — Possession not taken — Decree- 

holder or crcd tor can proceed against such pro¬ 
perty without leave of Court. 

No decree-holder or creditor can proceed against 
property for which a Receiver is appointed by Court 
and of which he has taken possession, without leave 
of that Court. If he does so, he will be guilty of 
contempt of Court. The rule that possession of 
the Receiver may not be disturbed without leave, 
does not apply, so far as third parties are concern¬ 
ed, until a Receiver has been actually appointed and 
is in actual possession. 

The mere order of the appointment of a Receiver 
may not affect third parties until the appointment 
is perfected and possession is actually taken by the 
Receiver. His omission to take leave is only an 
ii regularity and does net render the auction sale 
null and void. AIR (Vol 30) 1943 Bom 273: 45 Bom 
LR 534: 213 Ind Cas 146 (DB). 

-O. 40, R. 1 — Receiver’s possession — Nature 

of. 

The possession of a Receiver pendente lite must 
be deemed to be the possession of the party who 
is ultimatelv declared successful. AIR (Vol 27) 
1940 Mad 850; (1940) 2 MLJ 47: 52 MLW 214; (1940) 
MWN 723: 194 Ind Cas 486. 
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O. 40, R. 1 (2) and (1) —» Court, if can remove 
property from possession or custody of third person' 
who has good title as against parties to suit. 

The meaning and effect of suo-rule (2) of Rule 1 
of Order 40, Civil P. C., is prefectly plain. It is 
an enactment for tne benefit oi umet parties and 
means that the wide-words of sub-r. ( 1 ) are not to 
be construed to juotiiy tne Court in removing from 
the possession or custody of property, a tniru party 
who has got a good title to such possession or cus¬ 
tody as against the paities to the suit. Tne words 
■•whom any party to the suit has not a present 
right so to remove" merely mean whom no paity 
to the suit has a right so to remove. AIR (Vul 261 
1939 Bom 54; 40 Bom LR 1266: ILR (1939; Bom 
82: 179 Ind Cas 821 (DB). 

~7ZP \ 1 ~ Per Ba U. — Sub-rule (2) 

ot O. 40, R. 1, refers to a third party and not to a 

party to the suit. AIR (Vol 15; 1928 Rang 176: 6 
Rang 261 : 110 Lid Cas 620, Overruled on another 
poiuc. AIR (Vol 26) 1939 Rang 321: 1939 Rang LR 
403 ; 183 Ind Cas 723 (PBi. 

O. 40, R. 1 — a Receiver can take possession of 
a. debt by writing to a tenant and serving him with 
notice of the order appointing him Receiver. (1937) 
ILR (1937; 2 Cal 440: 41 CWN 1074. 


pect of that property. AIR (Vol 23) 1936 Oudh 370. 
1936 OWN (CC; 595: 164 Ind Cas 159 (DB). 

-O. 40, R. 1 (2) and S. 51 — Decree for sale of 

mortgaged property — Execution stayed and re¬ 
ceiver appointed — Appointment of receiver is just 
and fair. 

Appointment cf receiver is one of the modes of 
execution allowed under S. 51. 

An application for execution of a decree for sale 
of certain property was sought to be stayed by an 
application by the judgment-debtor whereupon the 
cecree-holder put in an application for appoint¬ 
ment of a receiver. The Court stayed the execution 
for sale and appointed a receiver. 

Held, in the circumstances of the case that the 
appointment of receiver was just and proper and 
diu not militate against sub-rule (2) Order 40, R 1 
AIR (V 20) 1933 All 227. 

(Overruled in AIR 1936 All 495 (FB). ) 

-O. 40, R. 1 — Of Receiver — Nature. 

It cannot be said that a Receiver is the agent 
oi a judgment-creditor in execution of whose decree 
he is appointed; nor can it be said that the moneys 
realized by the Receiver become ipso facto moneys 
belonging to the judgment-creditor, and, as moneys 
paid to the credit of the judgment-creditor’s suit 


O. 40, R. 1 One of the powers contemplated 
under Order 40, R. 1 (d; is realisation of property 
which would also include reduction of property in- 
to Receiver’s possession. AIR (Vol 24) 1937 Mad 

589: 45 MLW 771; (1937) MWN 262: 171 Ind Cas 
^ 20 . 

O. .0, h. l — Mortgage suit — Receiver of mort- 

d property can be appointed only if p^ny ap- 
P'jh'-tT, na,s present r.ght t j remove <>ppj_Le lartr 
iroiii possession and custody. 

Wheie a party to a suit, who is sought to be dis¬ 
possessed is a simple mortgagor in possession then 
no Court nas no power to appoint a receiver and 
to orcier Ins dispossession under the provisions of 
Rule 1, O. 40. A simple mortgagor has a right to 
remain m possession and to appropriate the profits 
o uu moi tgaged property till the sale has actually 
taken place and that right cannot be defeated by 
the appointment of a receiver. If a mortgagee who 
has obtained a decree finds that his mortgaeor is 
causing injury which would diminish the value of 
the mortgaged property, then his only remedy is to 
proceed under the provisions of Order 39 Under 
the provisions of Civil P. C.. it is, therefore, compe¬ 
tent to appoint a receiver of a mortgaged property 
pending the decision of an appeal against a moit- 
gage decree only if the party applying for the ap¬ 
pointment of a receiver can establish that he has 
a present right to remove the opposite party from 
possession and custody of the mortgaged property. 
1933 ALJ 5L 1935 All 227: 146 Ind Cas 451, Ovei- 
l'ilcd. AIR (Vol 23) 1936 All 495 (FBj. 

—O. 40, It. 1 (b) — Any person. 

The words ‘any person* in Order 40, Rule 1 (b) 
are general and include even parties to the suit. 
Likewise the same words in Sub-Rule (2, are cqual- 
,v general and inc’ude parties to the suit. AIR 
1 /cj! 23) 1936 All 495: (1936) ALJ 605- 193C AWR 
,HC ) SG5: 53 Ail 949: 162 Ind Cas 431 (FB 1 . 

«>. :0, It. 1 (2) — Dispossession cf party from 

property and appointment of Receiver in respect < f 
it. 

I-./ is doubtful whether any distinction can be 
diawn between the dispossession of a party from 
property, and the appointment of a Receiver in res- 


tne moment the Receiver comes into possession of 
the same. AIR (Vol 17) 1930 Mad 4. 

-O. 40, R. 1 — Of receiver — Nature of. 

The object sought by the appointment of a Re¬ 
ceiver is the safeguarding of property for the be¬ 
nefit of those entitled to it. His possession is on 
behalf and for the benefit of all the paities to the 
suit ixi which he is appointed, and is the possession 
of all the said parties according to their titles. The 
property in his hands is in custodia legis for the 
person who can make a title to it. The title of the 
real owner is in no way affected either in theory or 
principle by his appointment. 

He collects and receives the rents, issues and pro¬ 
fits not upon his own title but upon the title Of 
seme other persons, parties to the action. A Re¬ 
ceiver is aptly described as the hand of the Court 
and is not the representative or agent of the party 
or parties but of the Court in the sense that he 
acts In the interest of neither plaintiff not defen¬ 
dant but. for tile common benefit of all parties in¬ 
terested. AIR (Vol 13) 1926 Cal 385: 90 Ind Cas 
851: 52 Cal 914: 41 CLJ 571 (DB). 

1 — Of receiver — Is that of the true 

owner. 

W nen the Court lias appointed a receiver and the 
i cceiver is in possession, his possession is 
the possession of the Court and the possession 
of the Court by its receiver is the possession 
of all parties to the action according to their titles. 
I lie propei ty passes into legal custody as the recei- 
\ er is in the position of stake-holder and such cus¬ 
tody is for the benefit of the true owner. AIR (Vol 
11) 1924 Cal GOO: 79 Ind Cas 520; 39 CLJ 40 (DB). 

O. 40, R. 1 Of third parties — No disturbance 
without enquiry. 

Where the Court without inquiry he’d that the 
sale by (lie defendant to a third person was not one 
likely to be entered into by any prudent person 
and refused to direct the receiver to desist from 
dispossessing the stranger vendee. 

Held, that, the action was very summary and un¬ 
justified. AIR (Vol 10) 1923 Mad 129- 69 Ind Cas 
893: 1922 MWN 725: 16 MLW 833; 32 MLT 96 (DB). 

-O. 40, R. 1 — A Court can remove a party from 

possession though the other party has no present 
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right to remove him. AIR (Vol 9) 1922 Lah 444: 

67 IndCas 383 (DB) 

_O. 40, R. 1 (2) — Possession — Right to dispos¬ 
sess stranger — Suit for declaration without pos¬ 
session — Appointment of receiver. 

Order 40, Rule 1 of the Code prevents the Court 
from ejecting a person not a party to the suit un¬ 
less one or other of the parties to the suit has such 
a right. But the court has always the power to 
appoint a Receiver to take possession of the pro¬ 
perties from the parties to the suit itself and this 
has nothing to do with the fact that plaintiff, even 
if he succeeds can only get possession and does not 
seek to eject the defendants. 

Per Spencer J. — The words “any person” in O. 
40. R. 1 (2) are not confined to persons who are not 
parties to the suit. A plantiff who does not sue 
and is not entitled to eject the defendant could 
not, through an interlocutory application for ap¬ 
pointment of a Receiver ueprive uie cioiunuiiiiO of 
his possession of the lands in suit. AIR (Vol 7) 1920 
Mad 896: 61 Ind Cas 605: 12 LW 254 (DB). 

_O. 40, R. 1 — Possession — Receiver — Posses¬ 
sion for rightful owner. 

The possession of the Receiver although in a 
sense the possession of the Court is also the posses¬ 
sion of all the parties to the suit according to ^hen¬ 
title. During the continuance of the Receivership 
it is incompetent for the Receiver to set up a title 
in himself adverse to that of the parties. Even if the 
receiver is discharged he would still hold the pro¬ 
perty on behalf of the rightful owner. AIR (V 6) 
1919 Mad 8 : 8 LW 551 : 0918) MWN 683 : 24 
MLT 424 : 49 Ind Cas 89 (DB). 

-O. 40, R. 1 — Possession — Effect on adverse 

possession. 

The possession of the Court throueh its R''C°iv°r 
is possession on behalf of the party finally held to 
be entitled to the properties in dispute and does 
not suspend the operation of adverse possession, 
if the successful party is ho’ding it by adverse pos¬ 
session. AIR (Vol 5) 1918 Mad 974; 21 MLT 62: 5 
LW 690; 32 MLJ 85: 40 Ind Cas 50 (DB). 

_O. 40, R. 1 — Execution —» Maintenance decree 

— Attachment of immoveable propenies — Sale in 
execution of mortgage decree — Purchaser. 

Where properties, attached in execution of a 
maintenance decree and in respect of which a Re¬ 
ceiver had been appointed by the Court, are sold in 
execution of mortgage decrees and the purchasers 
are put in possession thereof, the Receiver cannot 
be allowed to continue in possession. AIR (Vol 2) 
1915 Mad 924: (1915) MWN 245: 2 LW 326: 28 Ind 
Cas 551 (DB). 

15. Powers of Court. 

(a) General. 

(b) Appointment. 

(a) General. 

-O. 40, R. 1 — Appointment of Receiver in res¬ 
pect of judgment-debtor’s property — Receivership, 
if may be limited to receipt of rents and profits 
from judgment-debtor. 

A Court appointing a receiver in respect of a judg¬ 
ment debtor's property can order the judgment-de¬ 
btor to realise the rents and profits himself and 
hand them over to the Receiver with an account of 
those rents and profits. Nothing in law prevents 
the Court from limiting the receivership to the mere 
receipt of the rents and profits of the property in 
possession of the judgment-debtor. AIR (Vol 38) 
1951 Simla 277 : 52 PLR 304. 

-O. 40, R. 1 — Applicability — Application for 

leave to sue as pauper — Appointment of receiver 
pending decision — Power of Court to order. 
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O. 40, R. 1, C. P. Code, applies to all proceedings 
in which the appointment of a receiver is just 
and convenient; an application for leave to sue in 
forma pauperis is not excluded from such proceed¬ 
ings. Hence a receiver can be appointed pending 
the decision of an application for leave to sue as a 
pauper. AIR (Vol 35) 1948 Bo.ni 139 : ILR (1947) 
Bom 784 : 49 Bom LR 762 (DB). 

-O. 40, R. 1 — Party applying for appointment 

of Receiver in suit — Court must consider whether 
appointment is just and convenient — It is not 
bound to allow withdrawal of application on ground 
that applicant does not desire to press it. 

The powers of a Civil Court under O. 40 are not 
controlled by Advocates’ statements withdrawing 
an application for the appointment of a Receiver. 

When an application for the appointment of a 
Receiver is made by a party to the suit supported 
by affidavits which are not challenged by the op¬ 
ponents, the only question for consideration of the 
Court is whether it was just and convenient to ap¬ 
point a Receiver and if the Court is satisfied that 
it would be just and convenient to appoint a Re¬ 
ceiver it is not bound to permit a withdrawal of the 
application for the appointment of the Receiver on 
a statement by the applicant’s Counsel that lie does 
not desire to press it. AIR (Vol 33) 1946 Sind 141; 
ILR (1946) Kar 21 (DB). 

_O. 40, R. 1 — Quaere.—In an action on a mort¬ 
gage executed with the Court’s sanction by the Re¬ 
ceiver appointed under O. 40, R. 1, whether it is 
within the competence of the Court to make an 
order sanctioning the suit against the Receiver 
alone and directing him to represent fully the right 
of redemption. AIR (Vol 29) 1942 Cal u94 : 46 
OWN 355 : 207 Ind Cas 461 (DB). 

-O. 40. R. 1 — Wording of R. 1 is of such a na¬ 
ture as f o give Court a very wide power. AIR (Vol 
26) 1939 Oudh 116 : 1939 OWN (CC) 206 : 14 Luck 
533 : 180 Ind Cas 29 iDBL 


_O 40, R. 1 — Administration suit between 

mortgagors — Court administering estate through 
Receiver — Priority of mortgages already created, 

H can be altered in favour of debts incurred by 
Receiver under its orders except in cases of salvees 
— Question of priority, how to be decided. 

Under the T. P. Act, a mortgage is a transfer of 
an interest in specific immovable property for the 
purpose of securing the payment of money advanc¬ 
ed or to be advanced by way of loan. Therefore, 
after a mortgage hits been created, what is left in 
the owner of" the property is his original full right3 
minus the right which he has already transferred 
in favour of the mortgagee, and if thereafter the 
property of the owner comes under Lie administra¬ 
tion of a Court and the Court administers it through 
a Receiver, what is being administered is not the 
entire interest of the owner but only what is left 
in him after his transfer in favour of the mort¬ 
gagee. 

What has already been transferred Is not the 
subject-matter of administration and is therefore, 
not under the control of the Court. Consequently, 
a Court, while administering an estate through a 
Receiver, has no power to order that the priority 
of the mortgages already created on the estate 
should be altered in favour of a debt incurred by 
the Receiver under its orders except in favour of 
salvees. It makes no difference that the money 
was utilized by the Receiver towards the payment) 
of the instalment of the decree-holders. 

The proper course would plainly be to allow the 
creditors to proceed with their execution and face 
proceedings in which the question of priority could, 
in the ordinary course, be decided by an order hav¬ 
ing the force of a decree and thus subject to appeal. 
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The question of priority, to say the least is contro¬ 
versial and ought to be decided in the ordinary way 
and not in a summary proceeding for leave under 
the inherent powers of a Court taken by a mort¬ 
gagee-decree-holder to execute the decree against 
the property in the hands of a Receiver appointed 
by the Court in cdmimstration suit between the 
mortgagors inter se. (AIR V 26) 1939 Pat 467 • 18 
Pat 279 ; 5 BR 986 : 183 Ind Cas 770 (DB). 

O. 40, R. 1 (2) — Occupancy or ex-proprietary 
tenant. 

Order 40, R. 1 (2), does not authorise the Court to 
remove occupancy or ex-proprietary tenants from 
possession of their tenancies and the Court has no 
right to appoint a Receiver AIR (Vol 24) 1937 

All 389 : (1937) ALJ 267 : 1937 AWR (HC) 197 : 1937 

RD 210 : ILR (1937) All 542 : 169 Ind Cas 181 
(DB). 

-O. 40, R. 1 — The authority to appoint a Re¬ 
ceiver is prescribed in O. 40, R. 1. A Civil Court 
cannot act outside that rule. AIR (Vol 23) 1936 

All 495 : (1936) ALJ 605 1936 AWR (HC) 565 : 58 
All 949 ; 163 Ind Cas 481 (FB). 

-O. 40, R. l — Expenditure incurred without 

sanction — Power of Court to give sanction subse¬ 
quently. 

Failure to obtain the previous sanction of the 
Court for disbursement of salaries, nothing further 
being shown, is not a sufficient reason for disallow¬ 
ing such expenditure. The Court’s sanction may 
be given even after the thing is done provided the 
Court is satisfied that it has been well and properly 
done and if the Receiver shows the expense incurr¬ 
ed upon his own responsibility to have been neces¬ 
sary and such as would have been authorised by the 
Court had application been previously made, he 
will be reimbursed for such outlay as if previous 
authority had been given. 

The points to be considered in such a case are- 
(a) Did the Receiver actually incur the expendi¬ 
ture or any part of it and (b) In view of the 
nature and extent of the work, was he justified in 
incurring any expenditure, and if so what would 
be the proper amount to be allowed. AIR (Vol 23) 
193') Mad 221 : 43 MLW 460 : (1936) MWN 131 • 70 
MLJ 282 : 163 Ind Cas 968. 

— O. 40, R. 1 Appointment of Receiver in execu¬ 
tion — Application by judgment debtor for direc¬ 
tions to Receiver to pay him money for conducting 
appeal Power of Court to give directions. 

Where a Receiver was appointed by the Govt. 
Agent and the High Court dismissed an appeal 
against the order appointing him and the judg¬ 
ment-debtor applied to the Agent praying that the 
Receiver might be directed to pay him. a certain sum 
or money for the purpose of enabling him to appeal 
to the Privy Council: 

Held, that it was the Agent who was the proper 
authority to give directions to the Receiver and not 
the High Court 

Held, further that Receiver appointed in execu¬ 
tion is, quite as much a Receiver appointed in the 
suit, an officer of the Court and holds moneys 
collected by him subject to the orders of the Court 
and the Court had power to give directions to him 
in respect of the disbursement of the money and in 
proper circumstances, such directions may also be 
for the benefit of the judgment-debtor. AIR iVol 
22) 1935 Mad 1046 : <1935» MWN 1078 : 69 MLJ 
534 : 42 MLW 615 : 158 Ind Cas 709 (DB). 

-O. 40. R. J — Summary jurisdiction. 

Where Receiver appointed by Court in proceed¬ 
ings under S. 146, Criminal P. C . applied to Court 
f° r permission to lease the properties without dis¬ 
closing the fact that he intended to lease the pro 
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perties to one of the parties and on getting permis¬ 
sion leased the properties to one of the parties nn 
til decision of Civil Court: p s un- 

Held, that the Receiver committed a fraud upon 
Court and that Magistrate had power to set aside 
the lease summarily. AIR (Vol 20) 1933 Mad 67 
(2) : 33 Cr. L J 956 : (1932) MWN 1154 : 36 MLW 
651 : 140 Ind Cas 281. w 

-O. 40, R. I — Party can be removed 

Sub-rule (2) of R. l refers to the case of removal 
of a person other than a party to the suit and does 
not debar the Court from removing one of the par¬ 
ties to the suit from the possession of the property 
43 Ind Cas 533, Diss. AIR (V 12) 1925 Lah 590 • 
85 Ind Cas 737. 

-O. 40, R. 1 — Receiver pending final acceptance 

of award. 

The Court is competent to appoint a Receiver in 
the interva. between the submission of an award 
and the fmal acceptance or rejection of it and also 
where an arbitrator is proceeding with a reference. 
But in the latter case the power of the Court should 
not be exercised save in exceptional circumstances 
AIR (Vol 12) 1925 Sind 102 : 78 Ind Cas 84 : 18 SLR 
303. 

O. 40, R. 1 and S, 141 — Miscellaneous proceed, 
ings — Receiver — Appointment of — When allow¬ 
able Notice to parties — Difference in the old 
and new- Code. 

O. 40, R. l does not restrict the appointment of 
Receiver only in the case of suits. S. 141 extends 
the procedure to all proceedings, A Court may pass 
an order without notice to the parties concerned in 
cases of emergency. S. 503 C. P. C. (1882) speaks of 
tlie appointment of a Receiver in a suit while O. 40 
R. 1 is general. AIR (Vo! 3) 1916 Cal 427 : 43 Cai 
986 : 20 CWN 1009 : 36 Ind Cas 177 (DB). 

O. 40, R. 1 — Powers of Court to help receiver. 

A judgment-debtor took a sum of money from 
the receiver and refused to pay it back. The Court 
ordered repayment. 

Held, that the Receiver being an officer of the 
court the Court could pass an order to help him in 
his duties, and that the orders could be executed as 
a decree. (1912) 15 CLJ 254 : 10 Ind Cas 898 (DB). 

(b) Appointment. 

O. 40, R. l — Ordinarily a decree-holder would 
be entitled to execute his decree but the execution 
may be stayed under O. 41, R. 5 or it may proceed 
under O 41. R. 6 or whether it is stayed or proceed¬ 
ed with, a Receiver may be appointed under the 
Court’s powers under the provisions of O. 40. (1938) 
65 CLJ 127 : 41 CWN 374. 

O. 40, R. 1 — Power to appoint Receiver in de¬ 
claratory suits — Power to appoint Receiver when 
appeal is pending. 

It there is property in dispute between the par¬ 
ties and tlie Court thinks it expedient that the pro¬ 
perty should be protected for the benefit of the 
patty ultimately entitled lo it pending the suit the 
Court can propcrlv appoint a Receiver of it even 
in a suit which prays for no other relief than a 
declaration ol some particular right or title. 

1 he Court’s power to appoint a Receiver is. how¬ 
ever, limited to the case where the proceedings are 
still pending before it, and the Court of first inst¬ 
ance cannot, after the passing of a decree and the 
filing of an appeal therefrom, appoint a Receiver 
where no further proceedings are pending before 
it AIR (Vol 24) 1937 Mad 163 : (1936) MWN 1125: 
45 MLW 519 : (1937) 1 MLJ 605 : 168 Ind Cas 80. 

-O. 40, R. 1 — The Court has no Dower to appoint 

a Receiver in execution of a mortgage decree. AIR 
(Vol 20) 1933 Lah 687 : 14 Lah 457 : 34 PLR 815 : 
143 Ind Cas 574. 
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-O. 40, R. 1 (2), deals with cases in which the 

property is in possession of a person who is not a 
party to the suit. 

Where a creditor, who had purchased the rights 
of a person in execution of a decree, is made a party 
to a suit brought by the person’s wife and son for 
partition and declaration that certain decrees, mort¬ 
gages and attachments were not binding on them, 
a Court can on creditor’s application appoint a 
Receiver although such creditor has no present 
right to possession of the property. AIR (Vol 16) 
1929 Nag 283 : 119 Ind Cas 687. 

-O. 40, R. 1 — Declaratory suit — Receiver can 

be appointed. 

The powers of a Court to appoint a receiver are 
not limited to suits of a possessory nature only, and 
where the object of the appointment of a receiver 
is to protect the property and to maintain its status 
quo ante the appointment is not invalid merely 
because the suit in which the appointment was 
made was one for a mere declaration. 

It is nowhere provided that where both house 
and agricultural properties are in dispute, a receiver 
with regard to the house property should be ap¬ 
pointed by a Civil Court and with regard to the 
agricultural property by a Revenue Court. AIR 
(Vol 10) 1923 Lah 623 : 73 Ind Cas 600 : 5 Lah L J 
533. 

-O. 40, R. 1 — Execution — Maintenance allow¬ 
ance. 

A mere right to maintenance not being liable to 
attachment and sale, a court has no power to ap¬ 
point a Receiver to receive such maintenance and 
apply it in satisfaction of the decree. AIR (Vol 4)- 
1917 Mad 79 : 40 Mad 302 : 30 MLJ 361 : 34 Ind Cas 
381 (DB). 

-O. 40, R. 1 — Grounds for appointment. 

The pendency before the District Judge of the 
question of appointment of a common manager 
under the B. T. Act, is no bar to a Civil Court 
appointing a Receiver in respect of a certain pro¬ 
perty. (1913) 17 CWN 581 : 18 Ind Cas 398 (DB). 

-O. 40, R. 1 — Scheme suit — Receiver appoint¬ 
ment of. 

O. 40, R. 1 (2), C. P. C. is intended to protect third 
persons and not parties to the suit and does not 
debar the court from appointing a Receiver in a 
scheme suit. (1913) 24 MLJ 658 : 20 Ind Cas 767 
(DB). 

- O. 40, R. 1 and S. 92 — Scheme suit — Appoint¬ 
ment of Receiver — No prayer for removal of trus¬ 
tees. 

In a suit for the management of a temple with¬ 
out any application for the removal of trustees the 
property of the temple is the subject of the suit. 
Hence the Court has the power to appoint a Re¬ 
ceiver pending the appointment of the new trus¬ 
tees. (1910) 4 MLT 88 : 20 MLJ 638 : 7 Ind Cas 
900 (DB). 

-O. 40, Rr. 1, 3 (S. 503, old Code) — Receiver 

— Appointment of receiver to realise amounts 
of decrees under attachment. 

Where a decree-holder had in execution of his 
decree attached two decrees held by the judgment 
debtor against third parties, 

Held, that S. 503, C. P. C., gave power to the 
Court to appoint a receiver to realise the amounts 
of the attached decrees where it appeared that by 
so doing the interests of both decree-holder and 
judgment-debtor would be better protected. (1908) 
5 ALJ 583 (584): 1908 AWN 164; 30 All 393 (DB). 

- -O. 40, Rr. 1, 3 (Ss. 503, 505, old Code) — Recei¬ 

ver, appointment of, by-Sub-Judge — Ratification 
by District Judge — Validity — Receiver, suit by, 
iu his own name. 


An appointment of a Receiver can be made by 
a Subordinate Judge only after he had been autho¬ 
rised to do so by the District Judge. The question 
whether the appointment is invalidated, if it is 
made by the Subordinate Judge without the pre¬ 
vious sanction of the District Judge but is subse¬ 
quently aporoved by him, is a question rather of 
power than of jurisdiction of the Court. 

Where the order for the appointment of a Recei¬ 
ver was made by a Subordinate Judge, and the 
nomination was subsequently approved by the Dis¬ 
trict Judge, the requirements of the law were sub¬ 
stantially complied with, and whatever defect 
there was in the form of the proceeding, it was 
remedied by the subsequent order of the Subordi¬ 
nate Judge, although it was made after the insti¬ 
tution of the suit in which the question of the vali¬ 
dity of the appointment was raised. 

S. 503 C. P. C., authorizes the Court to grant 
to the Receiver all such powers as to bringing 
and defending suits as the owner him¬ 
self has. When an appointment has been made 
under that section, and full powers are granted to 
the Receiver, powers are conferred upon the Re¬ 
ceiver to bring and maintain suits in his own name, 
always supposing that the ownership of the pro¬ 
perty is completely represented in the suit in which 
the Receiver is appointed. It is competent to a 
Court to authorise a receiver to sue in his own 
name, and a Receiver who is authorized to sue 
though not expressly in his own name, may do so 
by virtue of his appointment with full powers un¬ 
der S. 503 '1907) 5 CLJ 270: 34 C. 305 (310, 312, 

313, 318) (DB). 

16. Procedure. 

-O. 40, R. 1 — Prayer should be for appoint¬ 
ing a named person. 

In applying for the appointment of a Re¬ 
ceiver, it is preferable for the applicant to 
ask for the appointment of a named Re¬ 
ceiver. Whether that person will be appoint¬ 
ed or not does not matter. The Court may ap¬ 
point him, or may direct the appointment of 
somebody else. But if the application does not 
name any receiver, then the proper course to 
take is not to make an order stating that a Re¬ 
ceiver is appointed, leaving at large who shall 
be; nor is it proper to make an order granting 
the application and still leaving the matter at 
large as to who the Receiver ought to be. The 
proper course to take is to adjourn the matter 
for the name of a Receiver to be placed before 
the Court so that the Court can appoint a Re¬ 
ceiver on the adjourned date. 

In other words, there should not be two orders, 
one stating that the Court finds it just and con¬ 
venient to appoint a Receiver and stopping at 
that and then a later order appointing a parti¬ 
cular person as Receiver. There should be one 
order appointing a Receiver. 

An order stating that a Receiver will be ap¬ 
pointed but leaving at la’ge who shall be, or the 
order that an application is granted, when the 
application is merely an application for appoint¬ 
ment of a. Receiver unnamed is not such an order 
as O. 40, R. 1(a) contemplates. AIR (Vol 25) 1938 
Nag 540 : ILR (1938) Nag 174 : 174 Ind Cas 148 
(DB). 

-O. 40. R. 1 — The applications for the ap¬ 
pointment of receivers should be made in the 
ordinary way by notice of motion in open Court 
and not in Chambers. AIR (Vol 14) 1927 Bom 
256 : 29 Bom LR 214 : 100 Ind Cas 1031 (DB). 

-O. 40, R. 1 — An application for the appoint¬ 
ment of a Receiver should always be promptly 
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fade. Am (Vol 13) 1926 Cal 1092 : 96 Ind Cas ported the loan to the Court, stating that interest 
30 (DB). at a rate lower than 18 per cent, per annum could 

*-O. 46, R. 1 — Necessity of notice. n °t be had. In this report, however, he did not 

Rule 1 of O. 40 does not lay down that notice mention that the loan taken by him was to 
should issue and it Is obvious that in many cases bear compound interest: 1 

the object of the appointment of a Receiver Held, that the order sanctioning the lean could 
might well be nullified if notice were issued. The not be construed to include a sanction to the com 
question that the Courts have to see in dealing pound interest and hence the estate was not 
with applications under O. 40, R. 1, is, whether, liable for the compound interest. AIR (Vol 29) 
in the circumstances of the case, the appointment Cal 394 : 46 CWN 355 : 157 Ind Cas 461 

of the Receiver is just and convenient, the main (DB). 

be j n ? t0 Preserve the property. AIR (Vol -O. 40, R. 1 — Agreement to receive interest — 

10) 1223 Lah 239 : 71 Ind Cas 743. Decree declaring charge on property and lien on 

-O. 40, R. 1 — Whether the Court refused to fire insurance policies but providing no interest 

direct its officer, the Receiver not to interfere on decretal amount — Decree-holder appointed 
with the possession of the appellant, a third Receiver of property and to collect insurance 

party, to the crops, it in effect removed him from money — Very low offers made by Insurance 

the possession or custody of the property: Companies — Judgment-debtor expecting higher 

Held, an appeal lies. When property of a third ° 1 ffer f. and ask; . n & Receiver to wait and in consi- 

party is interfered with by an officer of the Court deration agreeing to pay interest on decretal 

like the Receiver, the party has ordinarily two amount — Agreement not communicated to Court 
remedies. He may apply to the Court for a sum- “ Receiver claiming interest after realising 
mary order restraining the Receiver from inter- money but Court disallowing it — Suit by him 
fering or he may ask leave of the Court to oer- for interest based on agreement. 


mit him to sue the Receiver and restrain him 
from interfering and for any other approoriate 
relief. AIR (Vol 10) 1923 Mad 129 : 1922 MWN 
725 : 16 MLW 833 : 32 MLT 96 : 69 Ind Cas 
393 (DB). 

-O. 40, R. 1 — Decree directing appointment — 

Form of. 

A decree directing the appointment of a re¬ 
ceiver to manage the properties belonging in com¬ 
mon to the members of a community until a suit¬ 
able manager is appointed by the community is 
bad. The proper decree to be passed in such cases 
is one awarding possession to the plaintiffs on 
behalf of the whole community including the de¬ 
fendants and other members thereof. (1907) 19 
MLJ 669 (670) : 4 Ind Cas 1069 (2) (DB). 

-O. 40, R. 1 — Receiver — Retiring receiver — 

Application to appoint new one — Application in 
chambers or in Court. 

An application for the appointment of a re¬ 
ceiver in place of a retiring receiver cannot be 
made in chambers, but must be made in Court. 
(1200) 28 C 250 (250). 

17. Proceedings by or against. 

See also Notes 13, 16. 18 and Civil P. C., S. 80. 

(a) General. 

(b) Criminal proceedings. 

(c) Execution. 

(d) Leave. 

(e) Necessary party. 

(0 Sale. 

(g) Proceedings by third party. 

(a) General. 

-O. 40. R. 1 — Where a Receiver has been ap¬ 
pointed under O. 40. R. 1 of the Civil P. C., the 
permission of the Court appointing him is abso¬ 
lutely necessary to proceed with a suit against 
him. AIR (Vol 31) 1914 All 220 : 1944 AWR (HC) 
113 (2) : (1944) ALJ 248 : ILR (1944) All 255 

(DB). 

-O. 40, R. 1 — Order sanctioning Joan at sim¬ 
ple interest, if included compound interest. 

Tlie Receiver in his application for permission 
to mortgage the property mentioned the rate of 
interest of the proposed loan as 18 per cent per 
annum. The Court granted permission but point¬ 
ed out that (he interest was rather too high and 
directed (hat an attempt should be made to have 
a loan at a lower rate of interest. On this per¬ 
mission. (he Receiver took the loan, (he interest 
stipulated for being compound interest at 18 per 
cent, per annum with six monthly rests and re- 


No secret agreement can be enforceable which 
put the Receiver in a position which might affect 
his advice to the Court and consequently, the 
Court’s decision as to whether time should be 
granted. 

A compromise decree Passed in a suit declared 
a charge on certain properties and a hen on fire 
insurance money to be obtained under some po¬ 
licies. The decree did not provide for interest on 
decretal amount. The deciec-holder was appoint, 
ed as Receiver to taxe enurge of the property 
and to collect the lire insurance money. The 
Insurance Companies in the course of these pro¬ 
ceedings made oilers ot certain amounts in res¬ 
pect of the policies. 

'File judgment-debtor, however, expected a still 
better offer and, therefore. requested the Re¬ 
ceiver by a letter to wait for some time and in 
consideration agreed to pay the decretal amount 
with interest at certain rate. This agreement 
was accepted bv the Receiver but was not com¬ 
municated to the Court. When (he money was 
recovered and paid into the Court, the decree- 
holder Receiver asked the Court to be allowed to 
deduct interest according to the agreement but 
(Ids was disallowed. Ho then filed a suit to re¬ 
cover (he interest under the agreement; 

Held, that as the Receiver undoubtedly got 
something more by way of interest out of the 
agreement to which lie was not entitled under 
the decree, it was his plain duty to report the 
agreement to the Court and get it ratified by the 
Court. The act of the Receiver in keeping the 
agreement from the knowledge of the Court was 
clearly a fraud on the Court and the agreement 
was not enforceable bv law. AIR (Vol 26) 1939 
Rang 217 : 1940 Rang LR 199 : 183 Ind Cas 868. 

-O. 40. R. 1 — Sanction of Court. 

It ic. necessary to obtain sanction of the Court 
bcfo:c bringing on action for possession of pro¬ 
perty in possession of a Receiver appointed bv the 
Court. AIR (Vol 25) 1938 Pat 437 : 19 PLT 35 : 
5 BR. 129 : 178 Ind Cas 762 (DB). 

-O. 40, R. 1 — Court, if empowered to autho¬ 
rise Receiver to bring suit in his own name. 

The language of O. 40, R. 1. is wide enough to 
empower the Court to nuthortize a Receiver to 
bring any suit in his own name, the object of 
which is (o preserve, collect or realize the pro- 
pci tv in suit, and where the Receiver is autho- 
i i/'ed in this behalf, he may sue in his own name. 
The grounds upon which the suit is based are 
immaterial. 
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If the owner can bring a suit to recover his 
own property and has a cause of action to do so, 
it is difficult to see why the Receiver, who has 
the same powers as the owner has to bring a 
suit and who is authorized by the Court in that 
behalf, cannot bring such a suit. The Receiver 
appointed, when properly authorized, would have 
the same powers ias the owner as regards the 
property; and if the owner could not have sued 
for possession of the property, the Receiver 
could not.. 

But if the owner could bring a suit and has a 
cause of action, then the Receiver would be en¬ 
titled to sue on the cause of action, subject, of 
course, to his being authorized by the Court 
m that behalf. The objects for which a Re¬ 
ceiver is appointed are the preservation and rea¬ 
lization of the subject-matter of the litigation 
pending the determination of the rights of the 
parties. Ke is appointed for the benefit of all the 
parties concerned in the litigation and is the re¬ 
presentative of the Court and the pa: ties inter¬ 
ested in the litigation. AIR (Vol 24) 1937 Bom 
244 : 39 Bom LR 224 : 170 Ind Cas 172 (DB). 

-O. 40, R. 1 — A Receiver appointed in a 

mortgage suit is not entitled to institute a suit 
for possession in respect of the mortgaged pro¬ 
perties alter they have been sold in execution of 
a decree on the mortgage and purchased by the 
mortgagee and the sale certificate has been is¬ 
sued. The person who is entitled to sue for pos¬ 
session after the sale is the auction-purchaser 
and not the Receiver. When such a suit is in¬ 
stituted by the Receiver the Court ought not to 
exercise the jurisdiction vested in it under O. 1, 

R. 10. AIR (Vol 19) 1932 Rang 11:9 Rang 563 : 
135 Ind Cas 863 (DB). 

-O. 40, R. 1 — Suit against — Procedure. 

The procedure to be adopted in a case where a 
receiver is sued with the leave of the Court ap¬ 
pointing him is that, if a ciecree is ootaimd, 
against a receiver such decree cannot be enforced 
in execution as against the receiver without the 
leave of the Court appointing him. The party 
in whose favour the decree is passed cannot en¬ 
force that decree in execution, but the proper 
procedure for him to adopt is to go to the Court 
which appointed the receiver with his decree and 
to ask him to direct the receiver to act in ac¬ 
cordance with that decree 
It would clearly amount to a conflict of juris¬ 
diction if contradictory orders are passed against 
the receiver by the Court appointing him and by 
the Court in which he is sued with leave of the 
Court appointing him. AIR (Vol 15) 1928 Pat 

321 : 7 Pat 684 : 9 PLT 279 : 110 Ind Cas 722 
(DB). 

-O. 40, R. 1 — Property in decree-holder’s pos¬ 
session by arrangement — Receiver can sue to 
recover. 

By an agreement the decree-holder remain¬ 
ed in possession of certain properties of judg¬ 
ment-debtor and applied the income which was 
then Rs. 1,600 fer year towards ra t satisfaction 
of the debt due to him. Subsequently a Receiver 
was appointed, who was specially directed to take 
charge of all the properties. 

Held, that the Receiver was entitled to sue for 
possession of the property in decree-holder’s pos¬ 
session, and ought to be directed to take charge 
of the property especially when its income had 
increased to Rs. 2,700 per year. AIR (Vol 11) 
1924 PC 206 : 20 MLW 437 : 35 MLT 179 : 5 
LRPC 188 : 26 Bom LR 1161 : 40 CLJ 444 : 29 
OWN 420 : 3 Pat LR 190 : 47 MLJ 294 : 82 Ind 
Cas 794. 

--O. 40, R. 1 — A receiver is entitled to bring 

a suit for recovery of rent which accrued due 
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prior to his appointment. AIR (Vol 9) 1922 Pat 
480 : 69 Ind Cas 858 (DB). 

—O. 40, R. 1 — Party’s remedies against re¬ 
ceiver. 

A suit for account is not maintainable by the 
owner of an estate against a Tahsildar appoint¬ 
ed by a Receiver to his estate. Such a suit is 
really on the same basis as a bill of discovery 
and it can be sustained only on proof of fidu¬ 
ciary relation between the parties; but the Re¬ 
ceiver is not a representative of the owner, he is 
an officer of the Court. ^ A suit however may be 
maintained against the Receiver if it is establish¬ 
ed that he has moneys belonging to the estate 
still in his hands notwithstanding his discharge. 
AIR (Vol 8> 1921 Cal 51G : 26 CWN 992 : 62 Ind 
Cas 763 (DB). 

-O. 40, R. 1 — Does not operate as stay of exe¬ 
cution. 

A order appointing a Receiver of the property 
of the judgment-debtor does not operate as a 
stay of execution and therefore the mere fact 
that the decree-holder consented to the appoint¬ 
ment of a Receiver does not estop him from after¬ 
wards seeking to enforce his decree by execution. 
AIR (Vol 8) 1921 Pat 131 : 2 PLT 623 : 6 PLJ 
203 : 62 Ind Cas 469 (DB). 

-O. 40, R. 1 — Leave to sue — Payment of 

revenue by purchaser — Sale set aside — Right 
to recover money paid — Receiver of the pro¬ 
perties — Receiver appointed by the High Court, 
effect of. 

A receiver was appointed in a mortgage suit and 
the mortgaged properties were subsequently sold 
in execution but the receiver was not discharged. 
The auction purchaser continued to pay the Gov¬ 
ernment revenue the receiver at the same time also 
paid the revenue on behalf of the judgment- 
debtor. The sales was set aside subsequently 
and the auction purchaser applied for an order 
on the receiver to re-imburse him for the amounts 
of renewal. 

Held, that the receiver, having been aopointed 
by the High Court to which he had submitted 
his accounts must be regarded as an officer sub¬ 
ject to the orders of that Court and that the 
proper order was to give the auction purchaser 
leave to sue the Receiver in respect of his claim. 
AIR (Vol 6) 1919 Pat 554 : 51 Ind Cas 706 < DB >. 
-O. 40, It. I (d) — Powers of Receiver — Ex¬ 
tent of — Suit by Receiver. 

A Receiver appointed to collect outstandings 
can file suits in that behalf even though the 
suit in which he was appointed has terminated 
in a decree or an appeal is pending f:om that de¬ 
cide. AIR (Vol 4) 1917 Mad 805 : 33 Ind Cas 


69. 

- O. 40, R. I (d) — Powers of Receiver — Right 

to sue. 

Though ordinarily a suit can be brought only 
by a person in whom there is a present title to 
sue and though props: ty does not vest in the Re¬ 
ceiver on his appointment, this rule is subject 
to modification by legisla f ure and the C. P. C. 
empowers the Court to confer upon a Receiver 
all such powers as to bringing and del ending 
suits, as the owner himselt has, even it it in¬ 
volve the setting aside of a voidable instrument 
executed by one of the co-owne’s who purports 
to deal with the eiVhe estate. AIR (Voi 3) 1916 
Cal 51 : 19 CWN 45 : 27 Ind Cas 459 (DB). 

-O. 40. R. 1 — Powers of Receiver — Right to 


sue. 

A Receiver is a person appointed to receive 
and there is no vesting of any cause of action in 
him and he cannot institute a suit even with 
the nrevious sanction of the Court which ap¬ 
pointed him. The general powers of the Re- 
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ceiver who can sue and defend a suit with the 
express permission of the Court do not neces¬ 
sarily contain a power to sue and liability to be 

sued 56 PR 1913 : 247 PLR 1913 : 17 Ind Cas 
751 (DB). 

-O. 40, R. 1 —- Powers of Receiver — Right to 

sue. 

On the appointment of a Receiver the estate 
vests in him and thereafter the Receiver is the 
only person competent to conduct suits and ob- 
tain decrees. (1912) 15 CLJ 339: 11 Ind Cas 102 
(DB). 

-O. 40, R. 1 — Leave to sue — Application to 

set aside. 

A receiver can only be sued with the leave of 
the Court appointing him. A decree against a 
receiver without permission must be set aside 
(1912) 5 Bur LT 163: 17 Ind Cas 916. 

O. 40, R. 1 — Powers of Receiver — Lease 
granted by — Application to set aside — If a 
summary order can be passed on an application — 
Remedy — Suit against Receiver. 

Where a Receiver authorised by Court to grant 
leases grants a lease and possession is given to 
the lessee, a summary order setting aside the lease 
cannot be made on an application and the re. 
medy will be to bring a suit against the Receiver 
and collusion is alleged against the lessee also 
(1906) 33 Cal 52: 12 CWN 1023: 1 Ind Cas 470. 

O. 40, Rr. 1, 3 (S. 503, old Code) — Receiver 
— Vesting of interest in. * 

Though S. 503 says nothing about the vesting 
of any interest in receivers appointed thereunder, 
it does not follow that the law necessarily implies 
absence of all interest in the subject of' the liti¬ 
gation, as, apart from any express power to sue 
conferred by the Court, Receivers have a right 
of action by virtue of mere possession or by vir¬ 
tue of their being contracting parties themselves. 
(1904) 28 M 157 (160) (DB). 

(b) Criminal proceedings. 

O. 40, R. 1 — Continuance of receiver appoint¬ 
ed in crimmaJ proceedings. 

Where in pursuance of proceedings started under 
Cr. P. Code, S. 145, certain property was entrusted 
to Receiver and parties were referred to Civil Court, 
and the title of one was declared by Board of Re¬ 
venue and none of the parties was residing on the 
estate to manage it. 

Held, that the Receiver’s custody should be con¬ 
tinued till the disposal of the civil suit, AIR (Vol 
13) 1926 Oudh 504: 95 Ind Cas 561 (DB). 

-O. 40, It. 1 — Leave of Court — Prosecution — 

Receiver. 

To charge a receiver for the breach of the ordi¬ 
nary criminal law of the country the sanction of 
the court is not necessary. (1912) 13 Cr LJ 491: 

15 Ind Cas 491 (Cal). 

-O. 40, R. 1 — Leave of Court — Criminal pro¬ 
ceedings. 

It is not a general ru'e of law that sanction of 
court appointing a Receiver is not necessary in the 
case of Criminal proceedings against him (e.g., a 
charge for defamation) arising out of his office. 
(1912) 13 Cr LJ 489 : 15 Ind Cas 489 (Cal) (DB). 

(<•) Execution. 

-O. 40, It. 1 (d) and S. 51 (d) — Wakf property 

— Receiver appointed — Suit by landlord for ar¬ 
rears of rent — IYIatawalli not made party — 
Decree againd Recevcr alone — Decree is not 
binding on wakf estate and cannot be executed by 
attachment and sa'c of wakf property or by ap¬ 
pointment of Receiver under S. 51 (d) — Receiver 
also cannot be made personally liable. 
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Simply because a Receiver is authorised to de 
fend suits, it does not give a new privilege to a 
third party plaintiff and so does not entitle him 
to bring a suit against the Receiver alone ignoring 
the persons who are the owners of the property 
and who are in law necessary parties to such suit 
The appointment of a Receiver does not in anv 
way affect the rights of a third party creditor who 
has claims against the persons over whose property 
the Receiver has been appointed. y 

If such creditor flies a suit, he must make his 
debtors parties to the same. The only difference 
that the appointment of a Receiver makes is that 
if the property in the hands of the Receiver is 
intended to be affected by the result of such a suit 
the Receiver has got to be made a party after ob¬ 
taining leave from the Court, and this is to be by 
way of addition to and not in substitution for the 
parties who are primarily responsible. 

In the case of wakf property consisting of a 
tenure, the person primarily responsible for pay¬ 
ment of the rent due to the landlord in respect of 
the wakf estate is the mutawalli, and consequently 
he is a necessary party to the rent suit. Unless he 
is made a party defendant in the suit, the decree 
cannot bind the wakf estate and it cannot be ex¬ 
ecuted cither by attachment and sale of the wakf 
property in arrears or by the appointment of a 
Receiver as contemplated by S. 51 (d). So also 
the Receiver being sued by virtue of the office can¬ 
not be made personally liable. AIR (Vol 33) 1946 
Cal 127: 49 CWN 808 (DB). j 

‘*0, R. 1 —: Execution — Trust property — 
Just and convenient’ — Decree against Waqf pro¬ 
perty — Receiver — Disinterested person. 

As a trust property cannot be sold in execution 
of a decree against the trustee, the only method 
by which a judgment debtor may be compelled to 
satisfy the claim of the execution creditor is by 
lhe appointment of a receiver. AIR (Vol 7) 1920 
Cal 724: 30 CLJ 231 : 57 Ind Cas 70 (DB). 

— O. 40, It. 1 — Execution — Receiver — Posses¬ 
sion of — Disturbance by third person _ Creditor 

whether can proceed in execution. 

The rule that the possession of Receiver may 
not be disturbed without leave, does not apply, so 
-ar as third persons are concerned until a receiver 
has been actually appointed, and is in possession. 

It is not enough (hat an order has been made 
directing the appointment of a Receiver. Until the 
appointment has been perfected and the Receiver 
actually is in possession, a creditor is not debarred 
lrom proceeding to execution. 

Property in the hands of a receiver is exempt 
from judicial process and the purchaser of such 
property at an execution sale buys at his peril for 
the sale may be cancelled upon an application to 
the execution Courts. Where property is in the 
hands of a Receiver appointed by a Court, a sale 
under an execution issued by another Court may 
be avoided by an appropriate process. AIR (Vol 
6» 1919 Cal 269: 23 CWN 952; 29 CLJ 424: 51 Ind 
Cas 394 (DB). 

-i). 40, It. 1 (cl) — Powers of Receiver — Notice 

to quit. 

Special leave of the Court, is not necessary for 
giving notice to quit, or to sue for compensation for 
use and occupation when the Receiver is given full 
powers. AIR (Vol 4) 1917 Low Bur 9: 10 Bur LT 
244; 38 Ind Cas 92. 

-O. 40, R. 1 — Leave of Court — Receiver — 

Execution of decree against — Application for rate¬ 
able distribution — Prohibitory order against Re¬ 
ceiver. if amounts to grant of leave. 
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0 ^ Leave of court is necessary both for execution 
108 of a decree against the Receiver of the property 
: ^ of the judgment-debtor as well as for prosecuting 
an application for rateable distribution against 
W the Receiver; such leave may be obtained at a 
G subsequent stage of the proceedings. A prohibitory 
^ order under S. 272 of the C. P. C., of 1882 against 
the Receiver is not equivalent to the grant of 
W leave to the decree-holder to execute the decree 
against the property of the judgment-debtor in 
fJa his hands. (1911) 14 CLJ 55: 15 CWN 925: 11 Ind 
f Cas 187 (DB). 

-O. 40, R. 1 — Leave of court — Receiver — 

' Execution sale of properties vested in. 

Purchaser of property in the hands of a Re- 
. 1 ceiver, and sold in execution of a decree, purchases 
r ,i; it at his peril for the sale is likely to be cancelled 
on an application to the executing Court. Property 
in the hands of a receiver is exempt from Judicial 
<4 process, except to the extent permitted by the ap- 
f-| pointing Court. (1910; 14 CWN 560: 11 CLJ 489: 
5 Ind Cas 390 (DB). 


to grant. AIR (Vol 29) 1942 Cal 483: 75 CLJ 1 ; 
46 CWN 294: ILR (1942) 1 Cal 577: 202 Ind Cas 
389 (DB). 

-O. 40, R. 1 — Leave to sue — Duty of Court — 

Bona fide claim. 

On an application for leave to sue a Receiver, 
the proper course for a Judge is merely to satisfy 
himself that the applicant has a bona fide claim 
and then on being satisfied in regard to that one 
point, to grant permission for the suit to be bro¬ 
ught leaving all the issues of law between the 
applicant and the Receiver to be decided in the 
regular suit. 

Where on the facts the applicant clearly has a 
bona fide claim either against the former Receiver 
or against the estate as represented by his succes¬ 
sor or against both, permission to sue the Receiver 
as representing the estate ought to be granted, 
and in refusing to grant such permission, the 
Judge acts illegally in the exercise of his jurisdic¬ 
tion. AIR (Vol 27) 1940 Rang 59: 186 Ind Cas 
854 (DB). 
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(d) Leave. 

-O. 40, R. 1 — Court coming to conclusion that 

enquiry into Receiver’s management should be 
conducted not by itself but in separate suit — 
Leave to sue given — Right to sue when accrues 
— Nature of such leave. 

At any time before the Receiver is finally and 
unconditionally discharged, the Court which had 
appointed him can require him to give an account. 
That Court has full jurisdiction to enquire not 
only into the question whether he has shown in 
his accounts the credits and debts correctly but 
can enquire into the question as to whether he has 
been negligent in his management, and if so, what 
loss he has caused thereby. It is only as a matter 
of convenience and practice that the Court general¬ 
ly confines itself to the first-mentoined question 
in exceptions to the Receiver’s account and leaves 
the other question to be gone into in a suit, on 
the footing that the investigation in the suit 
would be thorough and more satisfactory and fair 
to all the parties and the Receiver, for there would 
be the opportunity afforded to them to appeal to 
a higher tribunal from the decree passed in the 
suit. 

Where the Court has come to the conclusion in a 
particular case that an enquiry into the Receiver’s 
management should be conducted not by itself in 
the pfoceedings started on exceptions but in a suit, 
leave to sue to a named individual or to a group 
of named individuals is and must be given, for 
the Court not being a juridical person, cannot sue 
in its name. 

The right to sue accrues within Art. 120 when 
the leave to sue the Receiver or the ex-Receiver is 
given by the Court which had appointed the Re¬ 
ceiver. The leave to sue in such cases stands on a 
different footing from the leave to sue the Receiv¬ 
er given to a person who could have sued any one 
or all the parties to the litigation in which the 
Receiver has been appointed in respect of any of 
the items of property committed to the charge of 
the Receiver. In such cases the cause of action 
was already there and the leave to sue the Re¬ 
ceiver only obviates contempt proceedings to which 
the plaintiff in that suit would have been other¬ 
wise liable to but it does not add to, modify or 
become a part of the cause of action. 

The “right to sue” accrues only when a person 
becomes clothed with a legal character entitling 
him to a relief which a Court of law is competent 


——O. 40. R. 1 — Leave to sue — Court, if can grant 
it conditional. 

In certain cases application for leave to sue a 
Receiver is necessary on the assumption that the 
Receiver being the officer of the Court, the action 
would interfere with the possession granted to the 
Receiver by the Court and, therefore, the plaintiff 
in such an action would be guilty of contempt. 
And where it is necessary to apply for leave, the 
Court would be quite within its jurisdiction if it 
makes that leave conditional. AIR (Vol 24) 1937 
Pat 523; 3 BR 798: 18 PLT 932: 171 Ind Cas 124. 

-O. 40, R. 1 — Permission of Court, whether 

essential. 

A Receiver appointed by the Court does not re¬ 
present the owner of the estate for which he is 
Receiver, but is merely an officer of the Court, and 
as such, cannot sue or be sued, except with the 
permission of the Court. AIR (Vol 23) 1936 Sind 
132: 164 Ind Cas 716. 

-O. 40, R. 1 —r Pre-existing contracts — Personal 

liability — Tests — Suit after discharge — Leave 
to sue, whether necessary. 

On December 18, 1923, the second defendant 
was appointed Receiver of the 1st defendant firm 
with power to work their coal mines. On Decem¬ 
ber 25, 1923, the 1st defendant firm authorised the 
plaintiff to tender coal on their behalf to the 
E. I. Ry. Co. and agreed to pay a certain rate of 
commission to the plaintiff on the quantity of 
coal delivered by them. In February, 1924, the 
2nd defendant took possession as Receiver and he 
supplied coal to the E. I. Ry. Co. in pursuance of 
the contract. In 1925 he was discharged and a 
new Receiver was appointed. The plaintiff brought 
a suit for his commission against the 1st and 2nd 
defendants and the new Receiver : 

Held, (i) that no leave of Court was necessary to 
sue the 2nd defendant as he had been discharged 
before the suit: 

(ii) that as the contract was made before the 
Receivership came into existence and was not en¬ 
tered into on the faith of the credit of the 2nd 
defendant was not personally liable for the plain¬ 
tiff’s claim. AIR (Vol 18) 1931 Pat 293: 10 Pat 
379: 13 PLT 142: 133 Ind Cas 459. 

-O. 40, R. 1 — Party receiver — Omission to sut 

as receiver — Not fatal. 

The omission as to the description of the plain 
tiff as receiver does not render a suit or proceeding 
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incompetent if under the letter of appointment he 
has the power to institute the suit and it has been 
instituted in the course of the management of the 
property over which he has been appointed receiv¬ 
er. A proprietor appointed as receiver does not 
lose his character as a party to the suit nor a 
fortiori does he lose the right that he possesses as 
proprietor of the property in respect of which he 
is appointed a receiver. Leave of Court is strictly 
necessary in the case of appointment of a person 
who is not a party to the suit or who is not inter¬ 
ested in it. AIR (Vol 16) 1929 Cal 110 : 114 Ind 
Cas 485: 55 Cal 1216: 49 CLJ 70 (DBj. 

-O. 40. It. 1 — Permission necessary — Absence 

— Procedure. 

A Receiver cannot either sue or be sued without 
the permission of the Court which appointed him. 
When permission has not been obtained before the 
institution of the suit the proper course is for the 
Court to stay the proceedings for a sufficient time 
to allow the p’aintiff to apply for that permission. 
Opportunity to apply for permission was refused 
ih second appeal where the case was proceeded 
with in both the lower Courts without such permis¬ 
sion. AIR (Vol 15) 1928 Rang 175; 110 Ind Cas 
622: 6 Rang 268. 

-O. 40, R. 1 — As the representative of the 

Court he is subject to its orders and accountable 
to such persons and in such manner as the Court 
may direct. It is not, however a proposition which 
can be accepted as universally correct under all 
circumstances; its correctness or otherwise would 
depend upon the nature of the cause in which and 
the party on whose behalf he is appointed and 
also on the nature of the transaction which he 
enters into. 

The person who is prejudiced by the conduct of 
a Receiver appointed in an action ought not, with¬ 
out the leave of the Court, to commence an action 
against him for adequate reliefs; more ordinarily 
wou'd his remedy lie in an application to the Court 
m the course of the action itself. Where the ac¬ 
countability of a Receiver depends upon debatable 
questions not easy to be dealt with at the passing 
of the receiver’s accounts the Court often declines 
to go into the matter in such proceedings. AIR 
tVol 13) 1926 Cal 385: 90 Ind Cas 851- 52 Cal 914- 
41 CLJ 571 (DB). 

40, R. 1 — Principle underlying necessity of 
permission. 

It is not the object of appointing a Receiver to 
keep a third party out of possession who may be 
entitled to possession; and the Court will readily 
give leave to sue its Receiver if satisfied that there 
is a case to be tried so that the claim of the third 
party may be tried in the presence of the Receiver. 

A Receiver is merely the officer of the Court 
through whom the Court takes possession of pro¬ 
perty, the subject of a litigation; by giving leave 
to sue its officers the Court does not relinquish pos¬ 
session of the properties to the Court wer e the 
claim of the third party may be asserted. 

Further leave to sue out execution if the plaintiff 
succeeded in the action against the Receiver is 
necessary. Tt is well established that, parties whose 
rights are interfered with bv having a Pe^e'ver 
put in their way mav on making a proper applica¬ 
tion to the Court appointing the Receiver ohtain 
rdi that they mav justly require. ATR /'Vol ID 

1°24 Pat 491: 78 Ind Cas 620: 3 Pat 357: 5 PT,T 243 
1 924 PTTCC 54 /DR) 
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An act done without the Court’s sanction to 
proceed against a Receiver can subsequently be 
validated. Where no step had been taken to vali¬ 
date the irregular attachment by the time that the 
Receiver assigned his interest as decree-hoider to 
the innocent purchaser, the appellant’s right as an 
attaching creditor cannot be allowed to prevail 
ever the rights of a bona fide transferee for consi¬ 
deration of the decree-holder’s interest. AIR (Vol 
10) 1923 Mad 567: 73 Ind Cas 456: 18 MLW 280- 
44 MLJ 427 (DB;. 

-O. 40, It. 1 — Leave to sue — Receiver — Suit 

against, without leave of Court —- Application for 
such leave after filing of suit. 

Failure to obtain the leave of the Court prior 
to the institution of the suit against a receiver 
appointed by it could not be cured by leave sub¬ 
sequently granted. Where a receiver is sued with¬ 
out leave of the court appointing him the defect 
can be cured by leave subsequently granted. AIR 
(Vol 7) 1920 Bom 11: 22 Bom LR319; 56 Ind Cas 
424. 

-O. 40, R. l — Permission to conduct a suit 

implies permission to institute a suit as well 
permission granted by Court to sue a Receiver 
relates back to the time of the institution of the 
suit. AIR (Vol 7) 1920 Cal 778: 63 Ind Cas 843. 

O. 40, R. 1 — Absence of sanction — Cure of 


O. 40, R 1 — Subsequent validation — Interim 


bona fide transferee not affected 


— Subsequent sanction. 

The omission to obtain the previous sanction of 
the Court to a suit against a Receiver appointed 
by the Court does not affect the jurisdiction of the 
Court trying the suit, but is an il'egality which can 
be cured by obtaining It during the course of liti¬ 
gation. AIR (Vol 7) 1920 Mad 709* 59 Ind Cas 
5GS: 43 Mad 793: 12 LW 331 (DB). 

-O. 40, R. I — Leave to sue — Grant of, after 

institution of suit. 

A Court will grant leave to continue a suit insti¬ 
tuted by or against a Receiver of the Court com¬ 
menced without such leave, provided a proper case 
is made on the merits. The grant of subsequent 
leave will cure the defect. 32 Cal 270 : 14 Cal 104 
and 13 Cal 393. Diss. AIR (Vol 6) 1919 Cal 426* 45 
Cal 352 : 23 CWN 490: 51 Ind Cas 486. 

- O. 40, R. 1 — Leave to sue — Refusal — Recei¬ 
ver. 

There is no statutory provision which requires a 
party to obtain the leave of a Court to sue a recei¬ 
ver. The rule is based on public policy and the 
grant of leave is made not in the exercise of any 
pow ci confenecl by statute but the exercise of the 
inherent power, which every court possesses to pre¬ 
vent acts which constitute or are akin to an rb is? 
of its authority. A court should not refuse leave 
to sue ordinarily. AIR (Vol 5) 1918 Pat 100: (1918) 
Pat HOC 337; 4 Pat L.J 20 : 47 Ind Cas 719 (DB). 

O. 40, R. 1 — Leave to sue — Not obtained _ 

Effect. 

A suit against a Receiver without leave of Court 
could be dismissed and not remanded to Lower 
Court for obtaining the necessary leave, especially 
where the defendant had objected and the plaintiff 
had disregarded the objection. AIR (Vol 1) 1914 
Mad 66: 24 Ind Cas 622. 

O. 40, R. 1 — Leave to sue —» Subsequently ob¬ 
tained — Valid. 

The consent of the Court to an action against a 
Receiver appointed by the Court mav be obtained 
bv a subsequent application for leave to continue 
an action brought without such permission. 32 C 
970 diss. If a suit has been brought against a Re- 
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ceiver without the permission of the Court appoint¬ 
ing him, the Court in which the suit has been 
brought may allow the plaintiff to obtain ne es- 
sary leave and then to continue the suit. (1911) 

15 CWN 54: 8 Ind Cas 1 (DB). 

(e). Necessary party. 

-O. 40, It. 1 — Permission to make Receiver 

party to suit — Test of. 

On the application for permission to make the 
Receiver a party to the suit, it is open to the Court 
to consider the question on the merits. But the 
object of appointing a Receiver is not to keep a 
third party out of possession who may be entitled 
to possession, and the Court will readily give leave 
to sue its Receiver if satisfied that there is a case 
to be tried, so that the claim of the third party 
may be tried in the presence of the Receiver. 

In such a case not to make the Receiver a party 
to the suit may lead to the conflict of jurisdiction. 
The test in such a case is whether the property in 
the hands of the Receiver is going to be affected. 
AIR (Vol 24) 1S37 Cal 671: 41 CWN 1342: 174 Ind 
Cas 534 (DB) # 

-O. 40, R. 1 — A Receiver appointed under the 

Code of Civil Procedure merely holds the estate 
on behalf of the Court. The estate does not vest 
in him, nor does he in any way represent it. Leave 
of the Court is necessary in order that by implead¬ 
ing him the estate may be bound. A receiver un¬ 
der the Insolvency Act holds a different capacity 
altogether. 

He is more than a mere officer of the Court. Un¬ 
der S. 28 (2i the insolvent’s estate vests in him. 
He alone, and no one else, represents the estate. 
He therefore is the proper party to be impleaded 
in the action. No leave is accordingly necessary 
for suing him. AIR (Vol 11) 1G24 All 40: 77 Ind 
Cas 57: 21ALJ 737: 4 LRA (Civ.) 483: 4G All 16 
(DB). 

-O. 40, R. 1 — Receiver becomes a proper party 

to proceedings affecting property. 

When a receiver is appointed*by a Court, he 
takes possession of the property on behalf of the 
Court and he is not a partv in the sense in which 
O. 1. R. 10 is understood. The Court having taken 
possession of the properties it appoints an officer 
to look after the properties on behalf of all the 
parties and a Receiver is not a legal representative 
of any party; nor is he a new party to (he proceed¬ 
ings. But he represents all the parties for the same 
purpose and his duty is that which is assigned to 
him by the Court. 

Considering the fact that the very object of the 
apooiVment of the Receivers is to safeguard the 
interests it is the duty of the Court to make them 
parties even in the execution proceedings for the 
sale. It is liable to be defeated for want of neces¬ 
sary parties and in anv case possession of proper¬ 
ties sold by Court could not be obtained without 
the leave of the Court which appointed the Recei- 
'i vers. AIR (Vol 10) 1923 Mad 144: 43 MLJ 211: 71 
Ind Cas 293: 1922 MWN 745* 16 MLW 322 : 31 MLT 
290: 47 Mad 47. 

-O. 40, R. 1 — Leave to sue — Receiver. 

In a suit against a receiver, parties ordinarily 
liable must be joined with him. The Court cannot 
of its own motion join a receiver as a party; per¬ 
mission of the court which appointed him is neces¬ 
sary. (1910) 14 CWN 653: 6 Ind Cas 214 (DB). 

(f). Sale. 

-O. 40, R. 1 — Sale in execution without leave 

of Court — Validity. 

Where property is in possession of a Receiver its 
sale in execution without the leave of the Court 
Which appointed the Receiver is voidable and not 


void; such leave can be given retrospectively. AIR 
(Vol 3i) 1944 Mad 372; 1944 MWN 76: 57 MLW 
121: (1944) 1 MLJ 129: ILR (1944) Mad 717. 

-O. 40, R. 1 — Property exempt from judicial 

process — Limits. 

The general rule is well settled that property in 
the hands of a receiver is exempt from judicial pro¬ 
cess, except of course to the extent permitted by 
the appointing Court. Though an attachment was 
levied on property before the appointment of the 
receiver it is within the sound discretion of the 
appointing Court to refuse to permit a sale of the 
property thereunder. A purchaser in Court auc¬ 
tion, without previous leave to sell, buys at his 
peril for the sale may be cancelled. AIR (Vol 12) 
1925 Mad 51: 79 Ind Cas 632: 19 MLW 631 (DB). 

-O. 40, R 1 — Sale of property in receiver’s 

hands* — No leave — Voidable 

The rule that possession of a Receiver may not 
be disturbed without leave, does not apply, so far 
as third parties are concerned, until a Receiver 
has been actually appointed and is in actual posses¬ 
sion. A sale of properties for which a Receiver has 
been aopointed, without leave of the Court which 
appointed him, is not void, but only voidable, liable 
to be set aside by appropriate proceedings. AIR (Vol 
10) 1923 Cal 121; 76 Ind Cas 241: 27 CWN 38: 37 
CLJ 265 (DB). 

(e). Proceedings by third parly. 

-O. 40, R. 1 — Preliminary decree — Nature of. 

In a suit for account of his management against 
the Receiver appointed under O. 40, if the Court 
found him guilty of negligence in the manage¬ 
ment of the properly committed to his charge, the 
correct form of the preliminary decree would be 
to call upen him to give an account of his manage¬ 
ment for the whole period of his Receivership. 
Neither the Commissioner appointed to take ac¬ 
counts nor the Court at the final stage of the suit 
would be limited to an enquiry in regard to those 
items only which are specified in the two sche¬ 
dules. and the plaintiff would have been entitled 
to have a decree for other sums of money not spe¬ 
cified therein but which on enquiry at the final 
stage wouid be found to have been lost by his de¬ 
fault or negligent management. AIR (Vol 29) 
1942 Cal 433: 75 CLJ 1: 46 CWN 294: ILR (1942) 

1 Cal 577: 202 Ind Cas 339 (DB). 

-O. 49, R. 1 — Suit against Receiver on money 

claim by creditor of estate — Leave to defend. 

In a suit on administration of an estate, a Re¬ 
ceiver was appointed. A suit was instituted on a 
money claim against him by a creditor of the es¬ 
tate. The Receiver obtained leave to defend this 
suit and further applied, to the Court trying the 
administration suit for future directions with re¬ 
gard to his conduct in the creditor’s suit: 

Held that the application for leave to defend 
should be made renewable as soon as occasions 
should arise and the directions of the Court may 
be asked for from time to time and that a notice 
of the application to the creditor was not essen 
tial: 

Held, also that the Receiver was entitled to the 
guidance of the Court which should properly be 
sought but before doing this, he should take the 
written opinion of leading Counse’ not briefed in 
the case and place it before the Court. In respect 
of the costs of and incidental to obtaining the opi¬ 
nion, the Receiver will be indemnified out of the 
estate. AIR (Vol 28* 1941 Cal 267: ILR (1940) 2 
Cal 208: 195 Ind Cas 240. 

——O. 40, R 1 — Remedy of third party. 
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The third party being an outsider to the pro¬ 
ceedings, had no right of appeal against the or- 
<ler appointing the Receiver. When his property 
was seized, he could only apply to the Court to 
direct the Receiver to release the property. AIR 
(Vol 28) 1941 Rang 236: 1941 Rang 300: 196 Ind 
Cas 768. 

-O. 40, R. 1 — Authority to Receiver by High 

Court to institute suit can be filed at any stage of 
suit. 

Where a person who has been appointed a Recei¬ 
ver of an estate by the High Court, institutes a 
suit on behalf of the estate, an authority from the 
High Court to institute the suit may be filed by 
the Receiver at any stage of the suit the autho¬ 
rity being required as a question of the bona tides 
of the Receiver. AIR (Vol 23) 1936 Cal 289: 166 
Ind Cas 821. 

-O. 40, R. 1 — Similarly property over which a 

receiver has been appointed could also be attached 
assuming that the permission of the Court should 
be necessary before such attachment, in the same 
way as permission of the Court is necessary to file 
a suit against a receiver. AIR (Vol 17) 1930 Mad 
4 . 

— —O. 40, R. 1 — Stranger can act on the defen¬ 
sive — To take action against receiver permission 
necessary. 

The rule is firmly established that as against a 
stranger to the action who is in actual possession, 
the appointment of a Receiver is of no effect and 
it is also equally well settled that you cannot sue 
a Receiver except with the leave of the Court. The 
conclusion arrived at on a consideration of these 
different principles is this: so long as the stranger 
whose possession is challenged by the Receiver 
acts strictly on the defensive, the Receiver cannot 
touch him in any way. but that, if he comes as a 
complainant and asks the Court to investigate the 
conduct of the Receiver, he must obtain the leave 
of the Court by which the Receiver was appointed. 
AIR ( Vol 14) 1927 Pat 297: 102 Ind Cas 797: 8 PLT 
629 (DB). 

——O. 40, R. 1 — Mortgage decree — Incxecuta- 
ble without leave. 

A mortgage decree cannot be executed against 
properties in the hands of a Receiver without sanc¬ 
tion of the Court. The mere fact that there is a 
mortgage on the property would not take the case 
out of the general rule that no process can be 
permitted in respect of the properties in the hands 
of the Receiver without the sanction of the Court 
which appoints him 26 C. 127 Diss. AIR (Vol 10) 
1923 Mad 144: 43 MLJ 211: 71 Ind Cu*s 293: 1922 
MWN 745: 16 MLW 322: 31 MLT 290: 47 Mad 47. 

-O. 40. R. 1 — Redress may be in the same or 

separate proceeding. 

It is clear law that, as a Receiver is an officer of 
the Court, he cannot be sued for acts done in his 
official capacity by a third party, except with the 
leave of the Court. Ordinarily 'the party feeling 
aggrieved by the Receiver’s conduct should seek re- 
diess against him in the very proceeding in which 
he was appointed as receiver, and any separate 
proceedings taken against him either in that Court 
on elsewhere, should be with the leave of the Court 
under whose authority the Receiver was acting 
AIR (Vol 10. 1923 Rang 208; 76 Ind Cas 441: 1 
Rang 138. 

-—O. 40, R. 1 — Claim of strangers — Adjudica¬ 
tion prior to receiver taking possession. 

On an objection being made by persons who 
were no parties to the suit, claiming the properties, 
to be theirs and in their possession, the Court is 
bound by clause (2) of Rule 1 of Order 40 to come 
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to a definite finding as to the truth of these alle¬ 
gations before it can make an order directing the 
Receiver to take possession of the properties The 
allegations in the petitions cannot be disposed of 
on the ground of a discrepancy between them and 
the contents of earlier petitions filed by one of the 
petitioners and others when they applied to be 
added as parties to the suit. 

It is not the duty of the Receiver of a property 
to enquire into the claim of title made by third 
parties, and the Court has no power under the 
Code to delegate an enquiry on this point to the 
Receiver. AIR (Vol 8) 1921 Cal 298: 65 Ind Cas 
837: 34 CLJ 123 (DB). 

-O. 40, R. 1 — Leave to sue — Receiver 

In every case a receiver as such need not be sued 
but where any right is established by 
a decree in the suit to the property in 
the hands of a Receiver the Court may on an ap¬ 
plication by the party in whose favour the right 
is established make an order directing the recei¬ 
ver to satisfy the decree. (1911) 9 MLT 300* 10 
Ind Cas 673. 

17A. Property outside subject matter of suit. 

See Notes 9 and 19. 

18. Rights and liabilities of. 

See also Notes 13, 17. 

(a) General. 

(a-1) Account. 

(b) Income. 

(c) Lease. 

(d) Pledging credit. 

(e) Rent. 

(f) Sale. 

(a) General. 

-O. 40, R. 1 — Receiver in possession of mort¬ 
gaged property — Duty of mortgagor to pay re¬ 
venue — Duty of Receiver. 

After the Receiver appointed in a mortgage 
suit has taken possession of the mortgaged proper¬ 
ty. the mortgagor is under no duty to pay the 
revenue in respect of such property. It is the 
duty of the Receiver to preserve the properties by 
paying the public demands. AIR (Vol 28) 1941 Cal 
305: 199 Ind Cas 728 (DB). 

O. 40, R. 1 — Breach of contract — Personal 
liability — Act done without sanction of Court — 
Third party, if bound — Receiver’s right to be 
indemnified. 

The defendant firm were appointed Receiver of 
a Colliery Co. Under the terms of the appoint¬ 
ment they were to carry on the business but they 
were to secure sanction of the Court for contracts 
for sale of coal. The defendants committed breach 
in respect of a contract with the plaintiff, for 
which sanction of the Court had not been obtain¬ 
ed. The plaintiff having sued to recover damages: 

Held, (1) that the position of the defendants 
was that of principals and not that of agents of 
persons under a disability; 

( 2 ) questions to which the want of sanction 
might give rise were matters as between the Re¬ 
ceivers and the Court which appointed them and 
not between the Receivers and third parties en¬ 
tering into contract with them; 

(3) the plaintiff was entitled to recover against 
the defendants, though the defendants might be 
able to obtain an indemnity by an order of Court 
enablintg them to recoup themselves out of the 
assets as they had duly accounted for money re¬ 
ceived for coal sold to other persons. 

Receivers appointed by the Court are not in the 
position of agents of the Court or anybody else 
in respect of transactions entered into by them 
and are “personally liable to persons dealing with 
them in respect of liabilities incurred or contracts 
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entered into by them in carrying on the business 
unless the express terms of contract exclude, as 
they may do, any personal liability.” AIR (Vol 18) 
1931 Cal 491: 58 Cal 174: 134 Ind Cas 1266. 

—O. 40, R. 1 — Personal liability for costs de¬ 
creed. 

A Receiver suing or being sued is in the same 
position as a litigant and is personally bound to 
pay the costs decreed against him, though he 
can reimburse himself out of the estate. AIR (Vol 
18) 1931 Nag 143: 134 Ind Cas 272. 

-O. 40, R. 1 — It is doubtful whether in India 

a Receiver put into mere possession under O. 40, 

R. 1 (c) can arrogate to himself powers to be con¬ 
ferred under O. 40, R. 1 (d). 93 Ind Cas 271: 23 
MLW 145: 1926 MWN 159: 50 MLJ 239: AIR (Vol 
13) 1926 Mad 357. 

—O. 40, R. 1 — Receiver has none but expressly 
granted powers. 

A Receiver has no power except what the Court 
grants him. He is only an officer of the Court and 
whatever powers he exercises are delegated powers 
of the Court which it expressly gives him. 82 Ind 
Cas 793: AIR (Vol 12) 1925 Mad 318 (DB). 

-O. 40, R. 1 — Powers of Receiver. 

The powers of a Receiver appointed by a Civil 
Court under O. 40, R. 1, C. P. C., are entirely con¬ 
ditioned by terms of his appointment, subject to 
any subsequent notification by the Court under 
which he holds the appointment. Where an ap¬ 
pointment order confers on a Receiver general 
powers of management authorising him to do such 
ftcts as may be necessary for the efficient adminis¬ 
tration of the property subject to the control of 
the Court, he has all the powers of a proprietor 
Within S. 4 of Madras Act 2 of 1894 and is entitled 
to nominate persons to ‘Karnamships’ under S. 
15. AIR (Vol 4) 1917 Mad 746: 30 MLJ 456: 32 Ind 
Cas 207 (DB). 

-O. 40, R. 1 — Powers of Receiver. 

In the absence of any mention as to what powers 
are conferred on a particular Receiver, there is no 
presumption that all the powers allowed by O. 40, 
R. 1 are conferred. AIR (Vol 2) 1915 Low Bur 139: 

8 Bur LT 164: 30 Ind Cas 678. 

-O. 40, R. 1 — Powers of Receiver — Discretion 

to spend on litigation — Security for restitution. 

A Receiver’s discretion to spend money on litiga¬ 
tion ought not to be interfered with by an Appel¬ 
late Court. The Court of First Instance will if 
necessary, take security from him for restitution of 
such exnenses in certain events. 25 Ind Cas 645: 
AIR (Vol 2) 1915 Mad 355 (DB). 

(a-1) Account. 

-O. 40, R. 1 — Right to take account from Re¬ 
ceiver. 

The estate does not vest in a Receiver appoint¬ 
ed under the provisions of O. 40. While function¬ 
ing he is not a trustee, much less a trustee for a 
specific purpose. His position is that of an officer 
of the Court appointing him and his official duty 
is to preserve and manage the subject-matter of 
the litigation. He is not the agent of the parties 
to the litigation in which he is appointed or of 
any one of them. He acts for the benefit of the 
party who ultimately becomes successful. The pro¬ 
perty is in ‘custodia legis’ and through him the 
Court discharges its functions of Preserving the 
subject-matter of the litigation. 

He is only accountable to the Court which ap¬ 
pointed him in his capacity as its officer. The 
right to take account from him or to take account 
of his management is primarily in the Court which 
appointed him and the right of an individual to 
sue him for accounts or in matters respecting his 
Management is a right derived from the Court by 
reason of the leave given to him bv the Court to 

5F.Y.D./D.F. 11 


1—18. Rights and liabilities of 322 : 

sue. AIR (Vol 29) 1942 Cal 483 : 75 CLJ 1: 46 
CWN 294: ILR (1942) 1 Cal 577: 202 Ind Cas 389 
(DB). 

-O. 40, R. 1 — Accounts filed by Receiver — Ob¬ 
jections by parties referred to Commissioner and 
dealt with by him and subsequently considered by 
Court — Discharge — Liability of Receiver after 
discharge. 

Where before the Receiver was discharged, 
objections were taken by the parties to the 
propriety of the entries in the accounts fil¬ 
ed by the Receiver and they were referred to the 
Commissioner and were dealt with by him and the 
objections were also subsequently considered by the 
Court, it cannot be said that the propriety of the 
accounts was not considered by the Judge at the 
time when the Receiver's accounts were passed 
and he was discharged. 

It is true, however, that if there is any liability 
attached to the Receiver other than which ap¬ 
pears on the face of the accounts and if such li¬ 
ability is not inquired into or determined by the 
Court at the time of discharging the Receiver, a 
separate suit for determination of such liability 
will lie. AIR (Vol 25) 1938 Cal 597: 60 CLJ 237: 
179 Ind Cas 279 (DB). 

(b) Income. 

-O. 40. R. 1 — Receiver appointed at instance of 

mortgagee — Official Assignee of mortgagor’s estate 
— Receiver’s right to income. 

A mortgagee who procures a Receiver to be ap¬ 
pointed in a mortgage suit is entitled to the in¬ 
come from the mortgaged properties in the hands 
of the Receiver in preference to the Official As¬ 
signee of the estate of the mortgagor who has 
subsequently been adjudicated an insolvent. AIR 
(Vol 19» 1932 Sind 82: 26 SLR 61: 137 Ind Cas 338 
(DB). 

-O. 40, R. 1 — Equitable mortgage — Mort¬ 
gagee’s right to rent realised by Receiver in pre¬ 
ference to other creditors. 

Whether a mortgagee is, or is not, entitled to 
possession, he may invite the Court to appoint a 
Receiver if the demands of justice require that the 
mortgagor should be deprived of possession. 

The possession of a Receiver in a mortgage suit 
is ‘prima facie’ for the benefit of the party who 
obtained the appointment. On this principle 
where a Receiver is appointed in a mortgage suit 
at the instance of the mortgagee, he holds the 
properties for the mortgagee’s benefit aione and 
is bound to make over the entire income to the 
satisfaction of the mortgagee’s dues in preference 
to the claims of the other creditors of the mort¬ 
gagor. AIR (Vol 18) 1931 Mad 626: 61 MLJ 111: 
54 Mad 565: 34 MLW 165: 133 Ind Cas 504. 

——O. 40, R. 1 — Mortgage — Receiver — Appoint¬ 
ment after decree — Injunction restraining sale of 
property. 

A Court, after passing a mortgage decree can 
appoint a receiver to collect and hold the income 
of mortgaged property pending further orders even 
where the decree-holder has been restrained by in¬ 
junction from selling the mortgaged property in 
execution of his decree. (1900) 6 MLT 238: 3 Ind 
Cas 437 (DBL 

(c) Lease. 

-O. 40, R. 1 (d), S. 51 — Lease auctioned by 

Receiver subject to sanction of Court — Court al¬ 
lowing lease money to be paid to decree-holder — 
Sanction is implied. 

Where the Receiver appointed by the executing 
Court, auctions a lease subject to the sanction of 
the Court, the Court must be taken to have sanc¬ 
tioned the lease if it allows the lease money to be 
paid to the decree-holder. AIR (Vol 29) 1942 Lah 
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126 : 44 PLR 74: ILR (1943) Lah 179: 201 Ind Cae 
67 (DB). 

-- O. 40, R. 1 — Reveiver entering into contract 

of lease — Breach of such contract — Suit by les¬ 
see for damages — Whether Receiver or owner of 
estate personally liable. 

Receiver appointed by the Court is personally 
liable for the contracts entered into him in the 
absence of an express or clearly implied term of 
the contract itself that the personal liability of 
the contracting Receiver is to be excluded. Where, 
therefore, a Receiver of an estate has granted a 
lease and a lessee brings a suit for damages upon 
the breach of the contract of lease, the Receiver is 
personally liable. The lessee has no right of suit 
against the owner of the estate in respect of such 
breach. The Receiver cannot bind the estate by 
lease and no relationship of landlord and tenant 
is created between the owner of the estate and the 
lessee. It may be that the Receiver will be able to 
establish his right to indemnity against the estate 
and that through him the lessee will be able to 
resort to the estate to satisfy its dues, but these 
matters cannot arise for decision in a suit by the 
lessee for damages for breach of contract. AIR 
(Vol 26) 1939 Rang 12: 1938 Rang LR 611: 180 
Ind Cas 819. 

-O. 40, R. 1 — Receiver, whether can eject mort¬ 
gagor. 

As a Receiver can be appointed on behalf of 
a simple mortgagee, it is a necessary concomit¬ 
ant of his office that he should be able to lease 
the property, and that if he is obstructed by the 
mortgagor, he can seek the aid of the Court to 
remove it. AIR (Vol 25) 1938 Mad 325 : (1938) 

7 MLJ 249 : (1938) MWN 1140 : 182 Ind Cas 87. 

(d) Pledging credit. 

-O. 40, II. 1 — Title to property does not vest in 

Receiver — Court sanctioning loan on mortgage — 
Receiver can validly bind shares of parties by exe¬ 
cution of mortgage. 

The title to properties does not vest in the Re¬ 
ceiver appointed under O. 40, Civil P. C., for th? 
management and preservation of the properties ip. 
suit. The parties, therefore, have power to deai 
with their shares without reference to Court pro¬ 
vided that their acts do not interfere with pos¬ 
session of the Receiver. The Receiver can exer¬ 
cise the powers of the owners in the matter of 
execution of documents and if the Court sanc¬ 
tions a loan on mortgage he can validly execute 
the mortgage instrument so as to bind the shares 
of the parties. 

In those cases where the order of the Court 
simply sanctions a loan by the Receiver on a first 
charge of the properties but does not indicate the 
purpose for which the loan is sanctioned, the cre¬ 
ditor who advances the money is entitled to as¬ 
sume that everything was in order and so he 
ought to get what the Court had promised to give 
him, namely, precedence over earlier encum¬ 
brances created by the parties. Tn such cases the 
Court cannot break faith with him. He is not 
bound to look beyond the order. 

If the purpose of the loan as set out in the 
order is for preservation or protection of the pro¬ 
perty committed to the care of the Receiver, or is 
an order in an administration suit or one in a 
partition suit made for working out the rights, 
liabilities and obligations of the co-sharers of the 
joint properties in the course of partition, the 
mortgagee from the Receiver would have first 
charge in accordance with the order. 

The power of the Court to sanction a loan for 
protection or preservation of the property is in¬ 
cidental to and necessary for the performance of 
its duty to protect and preserve the subject-mat¬ 
ter of the suit, which it has taken upon itself by 
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appointing a Receiver, and must be measured ana 
limited by its duty, where its exercise comes into 
conflict with the rights of third parties which are 
not before it and to whom no notice had been 
given, or who had not consented. 

In such a case the principle of breach of faith 
cannot be the decisive factor. It is a question of 
power or jurisdiction of the Court. If the Court 
arrogates to itself a power which it does not 
possess—and such usurpation appears on the face 
of the order—and does an act affecting persons not 
parties to the suit, its acts cannot prejudice the 
rights of such persons. In such a case, the morb- 
gagee from the Receiver cannot protect himself 
on the presumption that the Court had acted 
within its powers, for the order on the basis of 
which he acted ex facie would indicate want of 
power in the Court. 

In a suit for partition the Court sanctioned a 
loan to be raised by the Receiver on a mortgage 
for payment to one of the parties. The order 
originally did not mention the purpose of the 
loan nor make it a first charge. The Receiver 
who has personally interested in raising the loan 
on the basis of the order raised an amount in 
excess of that sanctioned by the Court on the 
basis of promissory notes and on the assurance 
to the creditor that the lc-an would be a first 
charge on the property. The parties subsequent¬ 
ly agreed that their property should be mortgaged 
for the loan and by suppressing the fact that iti 
was already heavily encumbered, misled the Court 
into making the mortgage by Receiver a first 
charge on the property. No notice were issued to 
the prior mortgagees. On the basis of the second 
order the Receiver mortgaged the aforesaid pro¬ 
perty to the creditor already mentioned on two 
mortgages for amounts far in excess of that sanc¬ 
tioned by the Court. 

Held, that no priority could be claimed by the 
mortgagee from the Receiver, over the prior mort¬ 
gagees. AIR (Vol 28) 1941 Cal 163 : 72 CLJ 427 l 
ILR (1941) 1 Cal 155 : 45 CWN 68 : 194 Ind Cfta 
650 (DB). 

-O. 40, R. 1 — Cannot pledge credit of indivi¬ 
dual party. 

Generally speaking a person who is appointed by 
Court as the manager of the property in dispute, 
has no power to pledge the credit of an indivi¬ 
dual party. While in law it is more usual to 
have that doctrine applied to a receiver and ma¬ 
nager the doctrine is equally applicable to any 
person appointed by the Court as an officer of 
the Court, AIR (Vol 16) 1929 Cal 659 (DB). 

-O. 10, R. 1 — Power to mortgage. 

Where the Receiver was given power to collect 
outstandings and do all things. necessary for the 
realisation and preservation of the assets of a 
firm. 

Held, the Receiver had no authority to mort¬ 
gage the property of the firm. AIR (Vol 10) 1923 
PC 50 : 44 MLJ 602 : 50 IA 77 : 32 MLT 184 : 

2 Bur LJ 25 : 25 Bom LR 582 : 1 Rang 66 : 60 
Cal 338 : 38 CLJ 41 : 18 MLW 446 • 28 CWN 
1 : 1923 MWN 762 : 71 Ind Cas 650. 

(e) Rent. 

-O. 40. R. 1 — Receiver, whether vested with 

title to property against owner. 

It is not the law that a Receiver, unless he be 
a Receiver In insolvency, is vested with title to 
the property itself as against the owner. And 
so far as the light to realize the rents is concerned, 
such right depends entirely on the terms of the 
appointment of the Receiver. AIR (Vol 23) 1936 
Cal 639 : 168 Ind Cas 405 (DB). 

-O. 40, R. 1 — Receiver appointed to collect 

ronls — Lessee paying rent to mortgagee of jndg- 
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ment-debtor — Receiver, if entitled to follow rent 
in the hands of the mortgagee. 

Where a lessee pays the rent to the mortgagee 
•f the landlord judgment-debtor or his agent, a 
Receiver appointed in execution with authority 
to recover the rent, is entitled to follow this rent 
in the hands of the mortgagee either on the foot¬ 
ing that it was rent had and received to the use 
of the Receiver of the estate or as being held by 
the mortgagee in trust for the estate. AIR (Vol 
21) 1934 Rang 84 : 149 Ind Cas 1042 (DB). 

-O. 40, R. 1 — Appointing Court’s permission 

necessary. 

A Court appointed a receiver in a suit to take 
charge of the properties and to receive the rents 
and profits and distribute the same among the 
co-sharers. A person interested in the property 
applied in another Court with the permission of 
the first Court for an injunction restraining the 
Receiver from distribution of the rents and pro¬ 
fits of the property in his possession to the co¬ 
sharers. The receiver stated that he had no ob¬ 
jection to granting the injunction. 

Held, that the receiver was not competent to do 
so. AIR (Vol 15) 1928 Pat 321 : 7 Pat 684 : 9 
PLT 279 : 110 Ind Cas 722 (DB). 

-O. 40, R. 1 — Powers of Receiver — Partition 

suit. 

A Receiver in possession of the estate, is entitled 
to require payment of rent from the party who 
is in possession of an important item of the fa¬ 
mily property in suit. AIR (Vol 7) 1920 Cal 319 : 

58 Ind Cas 301 (DB). 

-O. 40, R. 1 — Powers of Receiver — Collec¬ 
tion of rents. 

Receiver can collect only such assets as become 
due ta the estate after his appointment. Rents 
falling due prior to his appointment are not such 
assets. AIR (Vol 3) 1916 Pat 133 : (1917) Pat 
HCC 311 : 42 Ind Cas 785 (DB). 

(f) Sale. 

-O. 40, R. 1 — Receiver — Purchase by, of pro¬ 
perty under his Receivership — Sale should be 
set aside — Sale, whether by Court or Official Re¬ 
ceiver is immaterial. 

It is against public policy that a Receiver who 
has special means of knowing during the course of 
his Receivership the peculiarities and the value of 
the property, should be allowed to take advantage 
of that knowledge at a sale by purchasing the pro¬ 
perty himself. The principle applies equally to a 
sale by a Court or by the Official Receiver. AIR 
(Vol 30) 1943 Mad 414 : 56 MLW 135 : (1943) 

1 MLJ 193 : 1943 MWN 165 : 209 Ind Cas 240. 

-O. 40, R. 1 — Sale of immovables by, under 

direction of Court — Receiver should follow rules 
laid down in Civil Procedure Code and give not 

less than 30 days’ notice of sale, in absence of 

special circumstances or direction of Court. 

In cases where immovable property is to be sold 
by order of the Court, far more than a week’s 
notice should be given. Receiver selling immo¬ 
vable property under the directions of the Court, 
should, unless there are special circumstances or 
otherwise directed by the Court, follow the rules 
laid by the Civil P. C. and give not less than 30 
day’s notice. Of course, the parties may agree 
to a lesser period: 

Held, that the sale in question was not properly 
advertised and no sufficient notice was given. AIR 
(Vol 26) 1939 Mad 519 : 49 MLW 538 : (1939) MWN 
309 : (1939) 1 MLJ 712 : ILR (1939) Mad 597 : 
184 Ind Cas 861 (DB). 

-~—0. 40, R. 1 — Power of sale. 
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Where under the terms of appointment a Re¬ 
ceiver was vested with powers of “realisation, ma¬ 
nagement, production”, etc., of the properties. 

Held, that a power of sale is not taken away 
from but is still vested in, the Receiver, but .the 
order does not mean that even contrary to 'the 
Receiver’s own ideas of prudence or advantage, 
the power of sale must be exercised; and that 
if it is not exercised at once or promptly, then 
the basis of the receivership has gone and it 
ought to be declared at an end. AIR (Vol 11) 1924 
PC 202 : 5 Pat LT 491 : 20 MLW 456 : 35 MLT 
182 : 22 ALJ 968 : 5 LRPC 175 : 26 Bom LR 
1153 : 40 CLJ 431 : 29 CWN 413 : 3 Pat LR 180 : 
47 MLJ 286 : 81 Ind Cas 576. 

-O. 40, R. 1(d) — Powers of Receiver — Parti¬ 
tion suit — Empowered to sell share of infant — 
Sale certificate. 

In a partition suit in which a Receiver is autho¬ 
rised to sell properties there can be no difficulty 
in directing him to convey the properties. Under 
O. 40, R. 1, Cl. (d), C. P. C., the Court may 
confer on a Receiver all such powers for the reali¬ 
zation of properties and the execution of the do¬ 
cuments as the owner has. A certificate reciting 
the order of the Court authorising the Receiver 
to sell and stating that the sale has been effected 
thereunder and also reciting that sale has subse¬ 
quently been confirmed by the Court, when so 
confirmed, can be granted, when the purchaser 
applies for it and is content to take it as evidence 
of his title without asking for a conveyance. AIR 
(Vol 3) 1916 Cal 319 : 43 Cal 124 : 19 CWN 817 : 
30 Ind Cas 406. 

-O. 40, R. 1 — Powers of Receiver — Suit by 

Receiver to recover property sold prior to liis 
appointment. 

The functions of a Receiver appointed under 
O. 40, R. 1, being to take possession from parties 
to the suit of any moveable and immoveable pro¬ 
perty in respect of which he has been appointed 
Receiver to manage it, to realise its income and 
to be in custody till removed, he cannot recover 
property acquired before his appointment from a 
stranger to the suit, nor does his appointment 
affect any rights previously by third persons, nor 
has he right to recover property sold away by the 
judgment- debtor as being void under S. 53, Trans¬ 
fer of Property Act or on the ground that the 
sale was not binding on the creditors cf the judg¬ 
ment-debtor. (1912) 35 Mad 578 : 17 Ind Cas 233 
(DB). 

19. Scope. 

-O. 40, R. 1 (a) — Appointment of Receiver — 

Property other than subject-matter of suit — 
Power of Court. 

The words of O. 40, R. 1, C. P. Code, are very 
wide and there is no reason why the meaning of 
the expression “appoint a Receiver of any pro¬ 
perty”, in O. 40, R. 1 (a) should be confined only 
to property which is the subject-matter of a suit. 
Of course normally a Court would not appoint a 
Receiver of properties other than the subject-mat¬ 
ter of the suit but there may arise circumstances 
rendering such a course necessary. (1949) 53 CWN 
1 D. R. 81. 

O. 40. R. 1 (2) — Application under S. 38, Com¬ 
panies Act — Director is stranger to these proceed¬ 
ings in his capacity as director — Sub-r. (2) ap¬ 
plies. 

The provisions of Sub-R. (2) of O. 40, R. 1 can¬ 
not have application to cases of dispossession of 
a party to a suit by the appointment of a Receiver. 
That sub-rule has been made for the protection of 
third parties who are not parties to the suit. 

To the application under S. 38, Companies Act, 
the directors are neither necessary nor proper par- 
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ties and the mere fact that one of them as manag¬ 
ing director transferred his shares in favour of 
the applicant and in that capacity was impleaded 
as a party does not make him a party in his capa¬ 
city of a director. For the purposes of Sub-R. (2)! 
of O. 40. R. 1, he is a stranger to these proceedings 
in his capacity as a director. Sub-R. (2), there¬ 
fore. has full application to such a case. AIR 
(Vol 33) 1946 Lah 193: 48 PLR 1 (DB). 

-O. 40, R. 1 — It is wrong to say that Receiver 

cannot be appointed to conduct business of com¬ 
pany except in debenture-holders’ action. 

(Obiter) . — It is wrong to say that the appoint¬ 
ment of a Receiver is unheard of to conduct the 
business of a company except in a debenture-hol¬ 
ders* action. Several cases can be visualized when 
a company Judge may exercise such a power un¬ 
der the provisions of O. 40, R. 1 read with S. 
141. Civil P. C., or ex debito justitiae. 

It is possible in suitable cases under the Com¬ 
panies Act to appoint a Receiver who may take 
up the business of the company and the manage¬ 
ment of its property and its affairs pending the 
decision of the Court in a litigation AIR (Vol 
33) 1946 Lah 193: 48 PLR 1 (DB). 

-O. 40. R. 1 — Appointment is ordinarily con¬ 
fined to pendency of suit or appeal — Exception. 

The appointment of a Receiver of landed pro¬ 
perty is confined to the pendency of a suit or an 
appeal although in exceptional cases, such direc¬ 
tion in a final judgment is permissible. AIR (Vol 
31) 1944 Nag 82: 1943 NLJ 571; ILR (1944) Nag 
166: 212 Ind Cas 289. 

-O. 40, R. 1 (2) — Amendment clarifying inter¬ 
pretation of O. 40, R. 1 (2), suggested. 

The question whether cl. (2), of R. 1. of O. 40 has 
application only to properties in the possession of 
third parties or is also applicable to properties in 
the possession of one of the parties to the litiga¬ 
tion. is beset with considerable difficulty. In order 
to set the doubt at rest, the rule should be so 
amended as not to leave any doubt as to the true 
interpretation of cl. (2) of R. 1, of O. 40, Civ:l 
P. C. AIR (Vol 30) 1943 All 1: 1942 AWR (HC) 
337 (2): 204 Ind Cas 210 <FB). 

-O. 40, R. 1 (1) and (2) — Appointment of Re¬ 
ceiver in respect of judgment-debtor’s raiyati 
holding governed by Chota Nagpur Tenancy Act. 

The general power under O. 40 R. 1 (l), Civil 
P C„ is curtailed by O. 40, R. 1 (2), and hence R. 

1 (2) is a clear bar to the appointment of a Re¬ 
ceiver of the judgment-debtor’s raiyati holding 
the sale of which is prohibited by S. 46 Chota Nag.’ 
Ten. Act as the decree-holder cannot be said to 
have a present right to remove the judgment-deb¬ 
tor from the possession of the raivati holding. AIR 
(Vol 29) 1942 Pat 52 (2): 22 PLT 798: 8 BR 4C4- 
198 Ind Cas 818 

-O. 40, R. 1 (2) — Object of appointment of Re¬ 
ceiver. 
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-O. 40, R. 1 — Order 40, R. 1 has to be read with 

S. 51, Civil P. C. AIR (Vol 24) 1937 Lah 738- 39 PLR 
646 : 175 Ind Cas 601. 


-O. 40, R. 1 ( 2 ) — Judgment-debtors in present 

lawful (possession — Decree-holder not having 
right to remove them. 6 

Where the judgment-debtors are in present pos¬ 
session of property by virtue of their having furl 
nishea the security bond demanded from them by 
the High Court as a condition of execution being 
stayed, the decree-holder has no present right to 
remove them from possession and the appointment 
of a Receiver would be tantamount to the remov¬ 
al of the judgment-debtors from the property and 
hence O. 40, R. 1 (2), is a bar to the appointment 
of Receiver. AIR (Vol 23) 1936 Oudh 370 : 1936 
OWN (CC) 595: 164 Ind Cas 159 (DB). 


-O. 40, R. l — Even in the case of a simple claim 

for money a receiver may be appointed AIR (Vol 
16) 1929 Mad 184 : 56 MLJ 95 : 118 Ind'Cas 70 • 52 
Mad 938: 29 MLW 664. 


-O. 40, R. 1 — A receiver can be appointed in a 

declaratory suit. AIR (Vol 14) 1927 Lah 65: 94 Ind 
Cas 39: 27 PLR 138. 


-O. 40, R. 1 — The word “person” in sub-S. (2) 

refers to persons interested in the property arid in 
possession or custody of it prior to the passing of 
an order appointing a Receiver. AIR (Vol 13) 
1926 Cal 593: 92 Ind Cas 940 : 53 Cal 319 (DB). 

-O. 40, R. 1 — The word “person” in Cl. (b) 

refers to a person other than a “Receiver” for Cl, 
(c) shows that the property removed from the pos¬ 
session or custody of the person referred to in Cl. 
(b) is to be committed to the possession, custody 
or management of the “Receiver” by Cl. (c). AIR 
(Vol 11) 1924 Mad 614 : 46 MLJ 196: 78 Ind Cas 
625: 19 MLW 247: 34 MLT 6 (DB). 


-O. 40, R. 1 — Manager is but a receiver. 

There is no provision for appointing a manager 
under the Code. When a manager is appointed it 
is really another name for the appointment of Re¬ 
ceiver under O. 40. AIR (Vol 11) 1924 Mad 614 : 
46 MLJ 196: 78 Ind Cas 625: 19 MLW 247: 34 MLT 
C (DB). 


-O. 40, R. 1 — Of mortgagee decree-holder under 

arrangement. 

There was an arrangement between the partiea 
by which the holder of an ordinary mortgage-de¬ 
cree remained in possession of the properties and 
applied the income towards part satisfaction of the 
debt clue to him. Subsequently a Receiver was ap¬ 
pointed and that Receiver was specifically directed 
to take charge of all properties. 

Held, that under these circumstances the decree- 
holder could not claim protection of O. 40. R. 1 (2). 
AIR (Vol 8) 1921 Pat 43: 61 Ind Cas 67: 6 PLJ 37: 
2 PLT 593 (DB). 


-O. 40. Rr. 1 to 3 (Ss. 92, 503, 539 old Code) — 

Subject of suit — Scheme suit for temple without) 
a prayer for removal of trustees. 


Per Braund. J.— The appointment of a Receive 
is neither a measure of punishment nor does i 
operate to enlarge or to restrict existing beneficia 
rights of property. AIR (Vol 15) 1928 Rang 176 : 
Rang 261; 110 Ind Cos 620 overruled on anothe 
point. AIR (Vol 26) 1930 Rang 321 : 1939 Rang LI 
403: 1,83 Ind Cas 728 (FB > 

--Or 40. R. 3 — An order allowing the objectioi 

nf judgment-debtor to the attachment of certaii 
property as waki properly and appointing a He 
reiver for the prone-tv is one under O. 40 R l 
AIR (Vol 25- 1938 All 3: (1987) ALJ 1103 : ILI 
(1938) All 35 : 1937 AWR (HCi 903 : 173 Ind Ca- 
127 


In a suit for a scheme in respect of the manage¬ 
ment of a temple without a prayer for the removal 
of the trustees, the property of the temple is the 
subject of the suit within the meaning of S. 503. C. 
P. C., and the Court is competent to direct the ap¬ 
pointment of a receiver (1910) 20 MLJ 638 (639) 

: 4 MLT 83: 7 Ind Cas 900 (DB). 

19-A. Termination of appointment. 

See Notes 3, 4. 

20. Who may be appointed. 

-O. 10, R. 1 — Receiver — Appointment of — 

Limited liability company, if can be appointed Re¬ 
ceiver — Such company business rival of judg¬ 
ment-debtors — Effect. 
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Obiter — It is not desirable that a limited liabi¬ 
lity company should be appointed as Receiver be¬ 
cause a Receiver is an officer of the Court and 
there are inconveniences in having a limited lia¬ 
bility company as an officer of the Court. Similar¬ 
ly, a business rival of the judgment-debtors should 
not be appointed as Receiver AIR (Vol 29) 1942 
Nag 64: 1942 NLJ 191 : ILR (1942) Nag 671 • 199 
Ind Cas 874 (DB). 

-O. 40, R. 1 — Person found entitled to letters 

of administration. 

Ordinarily it is a person who has an interest in 
property who may be expected to see that it does 
not go to waste. 

Consequently, a person who has been found to 
be a fit person to be granted letters of administra¬ 
tion in respect of the estate is also a fit person to 
be appointed a Receiver of the estate. AIR (Vol 
29) 1942 Rang 12: 198 Ind Cas 621 (DB). 

-O. 40, R. 1 — Partnership — Order that Re¬ 
ceiver was to carry on proper management of firms 
— Appointment of party to suit as Receiver — Re- . 
ceiver forfeiting confidence of opposite party. 

In all cases of partnerships, the true rule as to 
the appointment of a Receiver is that a Receiver 
is generally appointed for the purpose of realising 
the assets of the karbar with a view to its winding 
up and for such purpose, namely, with a view to the 
winding up of such business, to carry on the busi¬ 
ness in so far as is necessary and incidental to such 
winding up. There is no warrant for an order that 
the Receiver is to carry on the proper management 
of the firms. The Court will not interfere for the 
management of a partnership except as incidental 
to the object of an action to wind up the concern 
and divide the assets. 

The ordinary rule that no party should be ap¬ 
pointed as a Receiver except by consent can be 
departed from only in exceptional cases, as for inst¬ 
ance, in a case of partnership where there are no 
allegations of fraud and where the carrying on of 
the business depends on the personal credit of one 
of the members of the firm. 

Where a party to the suit has been appointed 
Receiver, if it is found that he has forfeited the 
confidence of the opposite party, the order appoint¬ 
ing him a Receiver should be set aside. AIR (Vol 
21) 1934 Cal 444 : 148 Ind Cas 459 (DB) # 

-O. 40, R. 1 — No bar to party or agent. 

There is no hard and fast rule that a party or his 
agent should not be appointed a receiver. That is 
a question which must be determined under the 
peculiar circumstances of each case. AIR (Vol 16) 
1929 Lah 780. 

-O. 40, R. 1 — Third party — No locus standi 

to apply. 

The property of a judgment-debtor being attach¬ 
ed, a Receiver was appointed by order of the Court. 
The judgment-debtor had never questioned the pro¬ 
priety of this order. A stranger made an applica¬ 
tion pointing cut certain defects in the order ap¬ 
pointing the Receiver alleging that the judgment- 
debtor had executed an agreement in his favour, 
under which the decretal amount was made pay¬ 
able from him and the judgment-debtor had pro¬ 
mised to sell the property to him. He asked the 
Court to appoint himself the Receiver for the pur¬ 
pose of paying off the debt due to the decree-holder. 
He also prayed that the judgment-debtor might be 
given power to sell the property to him. 

Held, that he had no locus standi to make such 
an application, and had no right to file an appeal 
from the order rejecting his application, as he was 
no party to the suit or the execution proceedings. 
He was a stranger to the proceedings and had no 
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right to ask the Court to appoint him Receiver or to 
permit the judgment-debtor to transfer the pro¬ 
perty to him simply because he entered into the 
agreement with the judgment-debtor as alleged by 
him, AIR (Vol 15) 1928 Oudh 295: 110 Ind Cas 410: 
5 OWN 463(DB). 

-O. 40, R. 1 — Party. 

One of the parties to a cause should not be ap¬ 
pointed Receiver without the consent of the other 
party unless a very special case is made out. AIR 
(Vol 13) 1926 Cal 593: 53 Cal 319: 92 Ind Cas 940 
(DB). 

-O. 40, R. 1 — Party. 

If a case for the appointment of a Receiver is 
made out, the Court will not appoint a party to the 
action as Receiver unless by consent or unless 
there are special circumstances justifiying such 
appointment. AIR (Vol 1.3) 1926 Sind 37: 89 Ind 
Cas 104: 20 SLR 201 (DB). 

-O. 40. R. 1 — Full enquiry. 

The jurisdiction to appoint a Receiver must not 
be lightly, but must be most cautiously, exercised. 
The relief is not one ex debito justitiae, but one 
which is purely within the judicial discretion of the 
Court, The power to appoint a Receiver is not to 
be generally exercised as a matter of course, and 
it is not a reason for allowing an application that 
it can do harm to appoint a Receiver. Before ap¬ 
pointing a Receiver in any particular case the 
Court must take the whole circumstances of the 
case into consideration and then decide whether 
it would be just and convenient to appoint a Re¬ 
ceiver. Where a Receiver was appointed without 
opportunity being given to the defendants to pro¬ 
duce evidence to rebut the case put forward by the 
plaintiff. 

Held, that the appointment of the Receiver, 
should be set aside. AIR (Vol 12) 1S25 Lah 349 : 
6 Lah 74: 88 Ind Cas 562: 26 PLR 228 (DB). 

-O. 40, R. 1 — Party Receiver — Considerations. 

Except in special cases, a party shall not be ap¬ 
pointed Receiver without the consent of the oppon¬ 
ent. But in cases of partnership and partition ex¬ 
ception is made to the general rule. But the excep¬ 
tion does not apply wnere the Court cannot rely on 
honest and disinterested management on the part 
Of the party seeking to be appointed. AIR (Vol 12> 
1925 Pat 293: 35 Ind Cas 93 : 3 Pat 964: 6 PLT 778 
(DB). 

-O. 40, R. 1 — Disinterested person. 

The Receiver appointed in an action should as a 
general rule be a person wholly disinterested in the 
subject-matter. But the Court may upon the con¬ 
sent of the parties and in a proper case without 
such consent, appoint as Receiver a person who is 
mixed up in’ the subject matter of the litigation 
if it is satisfied that the appointment will be attend¬ 
ed with benefit to the estate. AIR (Vol 11) 1924 
Cal 456: 77 Ind Cas 783 : 28 CWN 86 (DBL 

-O. 40. R. 1 — Private Receiver — Appointment 

of, by mortgagee. 

A private Receiver deriving his power from the 
appointment of a mortgagee is almost unknown to 
the Indian peoole. AIR (Vol 5) 1918 Cal 557 : 40 
Ind Cas 865 (DB) 

-O. 40, R. 1 — Selection of Receiver — Appeal — 

Ground for. 

A person who is guardian of an incapacitated 
deft, in a suit is not always disqualified to be a Re¬ 
ceiver. The Court has to consider the whole 
circumstances of the particular case in making 
such appointments and the Appellate Court will 
not interfere unless a general principle can be 
shown to have been infringed. AIR (Vol 4) 1917 
Mad 1009 : (1916) 2 MWN 256 : 4 LW 285: 35 Ind 
Cas 939 (DB). 
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?• R * 1 — Selection of Receiver — Appoint¬ 
ment of party. 

A Court has jurisdiction to appoint one of the 
parties, a receiver even without the consent of the 

° the £ aPS (V01 2) 1915 Mad 336: 25 Cas 602 
4 ®» R * 1 — Selection of Receiver — Party to 

a i x lt !5 at,0n » lf can be appointed. Receiver. 

Ordinarily a party to a litigation should not be 
appointed a receiver unless very exceptional cir 
cumstances are established to justify such an ap- 
pomUnent. The Court can appoint a receiver until 
the hearing of a partition suit wherever it is just 
and convenient and the necessity for a Receiver 
win be greater when one party is in exclusive oc¬ 
cupation in which case the Court mav also allow 
the party in sole occupation to elect to pay to 
o her an occupation rent or may require him ta 
furnish security for the account for the share of 

profits to the other party. AIR (Vol 

Cas 601 (DB? 9 ‘ 18 CLJ 638 : 18 CWI * 533: 22 Ind 

O. 40 R. 1 — Selection of Receiver — Parties 
o ™ e section and appointment of a Receiver is 

° f J udlci al discretion to be determined 

™ C0T6in * t0 the circumstances of 

the case arid the exercise of this discretion will 

nnfJc be lnter 1 fered with by the Appellate Court 
UnJess a special case is made out one of the parties 

the other ^ ^ appointed wlth out the consent 

mn^r^P ^hon-resident is appointed Receiver, there 

%rt L b th^* U ^ e Buarantee that h e will be sub. 
m th ^ effective control of the Court. The fact 

thf resides at a Breat distance from, 

the propei ty to be managed, is not an absolute 

fo q h P a i-ntpn 0 " f bUt iS 2“ im ? ortant Circumstance 
to be taken into consideration. (1913) 17 CWN 

974: 19 Ind Cas 873 (DB). ' 

~ 40 ’ V ' A receiver should be an impartial 

matt 31 ?- Wh0l . ly disinterested in the subject- 

398 <DB) SU ' <1913> 17 CWN 581: 18 Ind Cas 

-O 40, E. 2. 

2 .~ Te ' ts — Business rival proposing 
itself for Receivership and acting in its own intis 

cek^h/i party !. nteresteci proposes himself as Re- 
imil/ h 1 usually required to act without salary 

the rule y i C °Hfw nt There is nothin 6 show that 
the rule is different in India. Where a business 

self as'tZ Re" ° f ^ J^^ent-debto/propost^ 

self as the Receiver and it is acting to a large ex- 

shouir? hl S ° W h interests and does not ask that it 
nthMn? d any . remunera tion, the usual rule 
to apply and it ought to be taken that the 

fflcei is uo art without remuneration and that 
the appointment is so made. 

fo f r„ r “ m 5 nC f ( raav alter a "d may be proper 
r a Couit at a later stage to make an order al¬ 
lowing remuneration. 

Where a business rival company of the judgment- 
debtor proposes itself as Receiver and acts for no 
1 emuneiation in the beginning and it is largely 

lts own interests, 5 per cent, on the net 
profits is the proper rate of commission AIR (Voi 

2S) 1942 Nag 64; 1942 NLJ 191: ILR (1942) Nag G71* 
199 Ind Cas 874 (D13). fe¬ 
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such a case, the appeal can be directed against 
the remuneration fixed. If that is the pbsmo* 
when the order fixing the remuneration is mad* 
along with the order of appointment, there is n« 
difference in principle to allowing the party to ao- 
peal when the order fixing the remuneration is 
made at a later stage which the Court has power 
to do. In either event, the order fixing the remune¬ 
ration of the Receiver is appealable. AIR (Vol 29S 
1942 Nag 64 : 1942 NLJ 191 : ILR (1942) Nae 671- 
199 Ind Cas 874 (DB). B 

O. 40, R. 2 — He is entitled to ordinary com¬ 
mission and allowance and also to lien on estate 

Where a Receiver or manager is appointed by the 
Court in a suit properly constituted, such manager 
is to be considered as appointed on behalf of all per¬ 
sons interested in the property, and he is entitled 
to his ordinary commission and allowance, and also 
to a lien on the estate as against all persons inte¬ 
rested in it for the balance, whatever it may be, that 
shall be found to be due to him on taking his ac¬ 
counts. A Receiver, though discharged by the dis- 
missal of the suit in which he was appointed, is en¬ 
titled to a lien on the estate for all his just claims 
and allowances. AIR (Vol 25) 1938 Rang 357: 178 
Ind Cas 30. 

-O. 40, R. 2 — Rules framed by Rangoon High 

Court, Rr. 204, 205 — Head of charges. 

The Official Receiver, in making his lists, should 
consider under what head the fees are to be charg¬ 
ed and charged at the rate specified in the sub-sec¬ 
tion. The Court may then, in the circumstances of 
any particular case, review such remuneration, and 
whilst not exceeding the maximum laid down,’may 
direct such remuneration at any less rate as’ may 
be thought fit. AIR (Vol 25) 1938 Rang 357- 178 
Ind Cas 30. 

-O. 40, R. 2 — Extra expense. 

Remuneration fixed by Court — Receiver incur¬ 
ring extra expense — Post facto sanction to expense 
to be accorded by Court in special circumstances. 
(1936) 1936 MWN 222 (DB). 

'O. 40, R. 2 — Right to indemnity — Nature of 
right — Suit for recovery of money spent. 

As the right to indemnity which a Receiver has 
got is not created by the contract, Art. 83, Lim. 
Act. does not apply to a suit by the Receiver to re¬ 
cover the money spent by him. AIR (Vol 22) 1935 
Mad 594: (1935) MWN 598: 69 MLJ 539: 42 MLW 
680: 157 Ind Cas 746. 

O. 40, R. 2 — ‘Gross sale-proceeds*, whether in- 
elude gross sales — “Trade discount*’ and freight 
and parking charges. 

Where in a certain business, the Receivers were 
ordered by the Court to retain five per cent, of the 
‘gross sale proceeds’ in their hand: 

Held, that they were not entitled to that com¬ 
mission on the sum shown as “trade discount” in¬ 
asmuch as “proceeds” mean produce, outcome of 
profit and an amount never received, viz., the so- 
called “trade discount" cannot be a part of proceeds, 
but they might be allowed to retain such commis¬ 
sion on freight and packing charges. AIR (Vol 18) 
1931 Mad 500: 60 MLJ 332: 131 Ind Cas 655. 


” O. 40. R. 2 — Appeal — Order fixing remune¬ 
ration made at later stage. 

Though the Court has power to make the order 
fixing a remuneration of Receiver at any time, ne¬ 
vertheless it must be regarded as part of the order 
of appointment. Ordinarily the remuneration 
vould. be fixed at the time of appointment and in 


——O. 40, R. 2 —r Commission — Conversion of old 
Government bonds into new bonds by Bank. 

An estate under the management of Receivers 
owned a number of 1930 Govt, bonds which were 
in deposit in the Imperial Bank as security against 
an over draft. When these bonds w r ere about to 
mature, certain of the parties to the suit, apprehend¬ 
ing that the Receivers would, for the purposes of 
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earning commission, receive money for the old 
-bonds and re-invest in the new loan, applied to the 
Master to authorize the Bank directly to make the 
conversion instead of paying cash to the estate and 
the Master made an order accordingly. Tne Re¬ 
ceivers claimed commission on the amount cover¬ 
ed by the bonds: 

Held, (1) that the Receivers were not entitled to 
the commission claimed: 

(2) that even if the matter admitted of any doubt 
it was open to the Court to give such directions as 
the justice of the case required. AIR (Vol 18j 1931 
Mad 36 ; 59 MLJ 833: 33 MLW 92 : 129 Ind Cas 682. 

-O. 40, R. 2 — Limits of remuneration — Not to 

exceed net income. 

The remuneration fixed for receivers under the 
C. P. Code need not necessarily be the limit of the 
remuneration to be fixed in a case under S. 145, Cr. 
P. Code, but in all the circumstances the total 
amounts of the remuneration should certainly, on 
every standard of equity and justice, be not more 
than the net income realized by the Receiver from 
the estate. AIR (Vol 12) 1925 Nag 462: 91 Ind Cas 
54: 8 NLJ 167: 27 Cr LJ 22. 

-O. 40, R. 2 —» Right to remuneration. 

The managing partner of a partnership by con¬ 
senting to act without remuneration as Receiver 
during the dissolution of the partnership does not 
forgo his right to such remuneration as he would 
be entitled to for managing and carrying on the 
business. AIR (Vol 13) 1926 Cal 380: 90 Ind Cas 
492 (DB). 

—O. 40, R. 2, and O. 43, R. 1 — Appeal — Receiver 

— Order increasing remuneration, if appealable. 

An order increasing remuneration to be paid to 

a Receiver, is an order made under O. 40, R. 2 and 
not under clause (d) of R. 1 of the order and 
is not appealable under O. 43, R. 1, C. P. C. AIR 
Vol 2) 1915 Cal 74: 22 Ind Cas 352 (DB). 

-O. 40, R. 3. 

1. AppeaJ. 

2. Liability of surety. 

3. Procedure. 

4. Power of Court. 

5. Receiver, duties and liabilities of. 

6. Revision. 

7. Security, necessity of. 

1. Appeal. 

-O. 40, R. 3 (3), S. 47 — Order directing Receiver 

to pay certain amount according to terms of decree 
either to party to suit or third person — Validity 

— Appeal. 

An order directing the Receiver to fulfil the terms 
■of a decree which is valid and binding and to pay 
a certain amount according to the terms of the de¬ 
cree to a party to the suit or a third person is not 
Wrong. Such an order falls under Order 40, Rule 3 
(c) and not under Section 47, or O. 40, R. 1 or R. 4 
and, therefore, no appeal lies therefrom. AIR (Vol 
29) 1942 Sind 144; ILR (1942) Kar 343: 204 Ind Cas 
158 (DB). 

-.O 40, R. 3 (c) — An order passed against a party 

Who has been appointed a Receiver to deposit in 
Court money collected by him in execution before 
he was appointed Receiver, is an order under Sec¬ 
tion 47, Civil P. C. and is appealable. AIR (Vol 22) 
1935 Mad 464: (1935) MWN 481: 68 MLJ 628: 41 
MLW 763 : 156 Ind Cas 886 (DB). 

2. Liability of surety. 

--O. 40, R. 3 — Surety of receiver — Liability — 

Remedy. 
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The liability of a surety for a Receiver for the 
due discharge of his duties is limited to cases of a 
violation of those duties which may properly be 
said to be within the scope of his appointment as 
Receiver (i. e.) if the Receiver is found liable in tak¬ 
ing accounts then the surety is liable. 
The surety is liable for the payment of 
interest on balances improperly retained by him as 
also costs of proceedings in Court necessarily or 
properly incurred in consequence of the deiault of 
the Receiver, such as costs of proceedings to take 
accounts for failure to account, of an application for 
his discharge and for the appointment of another 
person in his place and of any proceedings taken 
to enforce the cognizance. When the surety satis* 
fies the claim of the plaintiff he will be entitled to 
stand in the place of the Receiver to the extent of 
the payment made by him and to reimburse himself 
from the sums ordered to be paid to the Receiver 
in the suit, without derogation of his right to sue 
the Receiver. AIR (Vol 2) 1915 Cal 331: 20 CLJ 
123 : 28 Ind Cas 31 (DB). 

3. Procedure. 

-O. 40, R. 3 — Application under O. 40, Rr. 3 and 

4 against Receiver alleging fraudulent conversion 
by him — Matter should not be referred to Commis¬ 
sioner but the question of the liability should be 
referred to a regular suit. AIR (.Vol 31) 1944 Mad 
392: 57 MLW 256: 1944 MWN 257: (1944) 1 MLJ 
368: ILR (1945) Mad 47 (DB). 

-O. 40, R. 3 — Accounts — Separate suit. 

An application against a Receiver for accounts 
to be taken on the basis of wilful default and neg¬ 
lect should be by way of a suit. AIR (Vol 14) 1927 
Cal 175: 53 Cal 881: 99 Ind Cas 761 (DB). 

—-^O. 40, R. 3 — Mismanagement — Remedy — 
Orders of Court. 

Questions with regard to the soundness or pru¬ 
dence of the system of management adopted by re¬ 
ceiver or charges of wilful default or neglect of mat¬ 
ters that can be disposed of in the shape of excep¬ 
tions to account. The proper course open to a party 
litigant who is dissatisfied with the mode of ma¬ 
nagement is to draw up a scheme and to submit it 
for the orders of the Court. AIR (Vol 11) 1924 Cal 
1063; 82 Ind Cas 419: 40 CLJ 28 (DB). 

4. Power of the Court. 

-O. 40, R. 3 (c) — Account for monies collected 

before appointment. 

The Court has no power to order a Receiver as 
such to account for monies collected by him as a 
party before he assumed office as Receiver. AIR 
(Vol 22; 1935 Mad 464: (1935) MWN 481: 68 MLJ 
628 ; 41 MLW 763: 156 Ind Cas 886 (DB). 

-O. 40, R. 3 — Accounts — Court which to pass. 

A Receiver was appointed by the High Court in 
an appeal and on his death the first court appoint¬ 
ed a successor to the deceased Receiver. Held, that 
the successor was an officer of the first court and 
not of the High Court and therefore, his accounts 
were subject to examination by the first court. The 
High Court declined to examine them. AIR (Vol 7) 
1920 Pat 220: 4 Pat LJ 636: (1920) Pat HCC 35: 54 
Ind Cas 207 (DB;. 

5. Receiver, duties and liabilities of. 

_O. 40, R. 3 — Receiver of lease-hold — Sub¬ 
rents must be appropriated first towards head- 
rents — Receiver, held entitled to priority in res¬ 
pect of loans raised under orders of Court. 

A Receiver over leasehold is bound in the first 
place out of the sub-rents, to discharge the head- 
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CIYIL P. C. (5 of 1908), 0. 40, R. 3—5. Receiver, duties and liabilities of 


rent and out-goings payable to a lessor for which 

Co e un°hab"eTo thetss^ “ by the 

hoi d is „ 0 doubt d t U 0 t: disLargeThlhead-renfouTo^ 

consent 3 bUt the P arties concerned may by 
, ent order obtained from the Court modify the 
legal responsibility thus thrown on a Receiver 

A landlord obtained a decree for Rs 1 20 000 

wali /pn ars 0f r I nt against the holders of‘a Ghat- 

peal aga’in!t a t 1 he P l lt 14 lnto executi °n. In an ap¬ 
peal against the decree a Receiver was appointed 

by a consent order passed by the High Court 

as follow^-pLa 3 ^ 8 ' ™ . * e COnsent order 

this Hmvhi« ^ a ^ 2 7~ The Receiver undertakes to 
a um f l l 0 Pay t0 the decree-holders 

and a further sum of Rs. 40,000 on Tef e June 

execution on n h H balance ° f decretal amounts to 
e ecution on or before June 30. 1935 provided that 

the judgment-debtor shall be living at the nltL 
ceiver a is 4 a^horTsert he t pur P° ses , aforesaid, the Re- 

Ssi**,; sSTLrjs rcss 

SftMr-vWi sr s <k 

bv e hh^o Un i tS advanced b - v the Receiver or raised 
and on theTaUsltioa^ flrSt Charge 0n the estate 
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Held, that, read in conjunction with nara k 

Vn« en '? d ° n the Receiver Prtorfty ove 5 i: 

resnect to tho C Qlm f ? r head “ ren t not only with 

^a se in ler naro Tt WhiCh he was “rised to 
alio with rcSnloi * pay the decretal debt, but 
raiL n f pect t0 sum advanced by him or 

orders of Courr' any other or 

09431 2 MU 463: 56 MLW W- 10 BR 234 ° Jlr 
(1944) ICnr rpr-i irn 0 iU LLR 

43 OWN 275: 209 Ind C ^" 44 ° WN (CC ' ” = 

H-ilhout 4 sanction 8 ' “tmm "“T 1 ' 0 " by Recciycr 

entering *"£'trzZJiZ ^ 

lands in possession of Receiver n ^ r0yaRy 
royally by Receiver or surrl n "L~J ° f 

individual contract 

e ^- 

without the sanction of the court the, P ° SSess ' on 

s?-sc s? we is ss£h~ 

£ ew ussffisw 

caused any loss to such party. e °' 

_ object of the Court’s sanction to anv tran- 
sactum by a Receiver is to ensure that the in?e,- 
. of 1 le P 0rt, es whose properties the Receiver 

Rnf n 1 10 ( f ,eal with - are Properly protected. 
But rs third party who has himself with his eves 

open entered into a transaction with the Receiver 

cannot challenge it merely on the ground that it 

was not sanctioned by the Court. 


in a suit is a Public Offi • 
cer within the meaning of S. 80, Civil P C in 

a suit for royalty of lands in the possession of 
Receiver, non-payment of the royalty cannot be 
said be an official act done by the Receiver nor 
can the surrenders which were the result of in¬ 
dividual contract between the Receiver and the 
plaintiff be regarded as the official acts of the 
Receiver. Section 80, therefore, has no application 
AIR (Vol 27) 1940 Pat 516 ; 19 Pat 433: 7 BR 283* 
192 Ind Cas 17 (DB). 

-O. 40, R. 3 — Debuttar — Lease — Conceal¬ 
ment — Cancellation. 

Where in a lease granted by the receiver of the 
debuttar property there is concealment of relations 
of lessee and receiver and it is possible that the 
Court might not have granted the sanction to the 
lease or at least scrutinized the terms of the lease 
more clearly if it were aware of the facts, unless 
it can be shown that the lease in any way was 
disadvantageous one and not to the benefit of the 
debuttar estate it cannot be cancelled. AIR (Vol 
16) 1929 Cal 828 ; 50 CLJ 333 (DB). 

——O. 40, R. 3 — Powers of receiver — Debuttar_ 

Cannot lease without sanction. 

A receiver appointed in respect of a debuttar pro¬ 
perty has no power to lease the debuttar property 
without the sanction of the Court and any misre¬ 
presentation or concealment of material facts from 
the Court in connection with the proposed lease 
would vitiate the authority of the leceiver to grant 
the lease. AIR (Vol 16) 1929 Cal 828: 50 CLJ 333 
(DB). 

O. 40, R. 3 — In cases of lease by a receiver 
of the debuttar property the fact that there was 
reason to suspect fraud at its inception is not su¬ 
fficient ground for the conception of the lease. 
AIR (Vol 16) 1929 Cal 828: 50 CLJ 333 (DB). 

-O. 40, R. 3 — Misappropriation —, Loss — Dis¬ 
tribution. 

If the property which came into the hands of a 
receiver appointed by the Court and which was to 
be sold by him for the purpose of making payments 
awarded to the different decree-holders has been 
misappropriated by him, the loss must ’be borne 
rateably by the decree-holders in proportion to the 
amount of their decrees. The loss must fall on all 
the judgment-creditors and not upon one of them. 

AIR (Vol 16) 1929 Oudh 231: 6 OWN 334’ 117 Ind 
Cas 748 (FB). 

-O. 40, R. 3 — Expenditure — Details. 

The Receiver must not merely show that he 
paid certain sums as litigation expenses, but also 
furnish details of expenditure. AIR (Vol 11) 1924 
Cal 1063; 82 Ind Cas 419: 40 CLJ 28 (DB). 

-O. '18. Rr. 3 and 4 — Accounts — Payment in 

excess — If valid discharge — Bribe — Liability 
oi minor — Charges for litigation — Servants — 
Right of re-imbursement — Excess deposit — Lia¬ 
bility for interest — Borrowing at high interest — 
Remedy of person damnified. 

The Receiver advanced to an infant more than 
the amount sanctioned and it was not shown that 
it was applied for his benefit. 

Held, that a receipt by the infant for the amount 
was no valid discharge to the Receiver. A bribe 
to the Police officer to release the minor is un¬ 
authorised and the Receiver cannot claim the 
amount against the payee. The Receiver is bound 
to furnish details of litigation expenses and he is 
not, entitled to the salary of officers appointed 
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without leave of Court. On the application for 
discharge of Receiver, the applicant was directed 
to pay into Court the dues to the Receiver before 
release of the property. The applicant attempted 
to raise money but owing to the obstruction of 
the Receiver, a high rate of interest had to be paid 
and the deposit was made. 

Held, the inquiry as to the raising of the loan at 
a high rate was foreign to the accounting by the 
Receiver and the remedy of the applicant is by a 
separate suit if the Receiver claimed a larger sum 
that was due to him, he is liable for interest on 
the excess paid. AIR (Vol 2) 1915 Cal 146: 20 
CLJ 113: 28 Ind Cas 25 (DB). 

-O. 40, R. 3 — Liability of Receiver -Accounts. 

A succeeding Receiver cannot sue a former Re¬ 
ceiver for recovering funds which he should have 
realized and accounted for. AIR (Vol 1) 1914 Cal 
744: 41 Cal 92 : 24 Ind Cas 768. 

- fO. 40, R. 3 — Accounts — Mesne profits — Ex¬ 
penses of litigation — Rent decrees — Bona fides. 

Where in recovering rents from tenants a Re¬ 
ceiver obtains only decrees against them he cannot 
be compelled to execute those decrees and recover 
the amounts and account to the party on that 
basis. If the Receiver had failed to realize rents 
by taking proper proceedings he will not be ex¬ 
empt from liability. 

Mistaken proceedings though taken in good faith 
will not absolve the Receiver from liability for rent. 
A decree holder need not accept pronotes from 
the Receiver for arrears of rent from the tenants 
and the Receiver must make good the amounts for 
which the pronotes were executed. (Proceedings 
by way of distraint are of an exceptional and sum¬ 
mary character and a Receiver is not entitled to 
recover the costs of such proceedings initiated by 
him through mistake. (1912) 11 MLT 90 : 22 MLJ 
253: (1912) MWN 101: 14 Ind Cas 396 (DB). 

-O. 40, R. 3 — Accounts — Rights and liabili¬ 
ties — Duties of Receiver. 

O. 40, R. 3 does not mean that the alleged pay¬ 
ment should simply be supported by vouchers. 
The Court must see that the payments are pro¬ 
perly made. The Receiver must keep his accounts 
and vouchers ready for examination at any time. 
At the time of adjustment of accounts the Re¬ 
ceiver and other interested parties have a right 
to be heard. A Receiver will not be permitted 
without Court’s sanction to incur expenditure seri¬ 
ously diminishing the funds entrusted to him. If 
a Receiver proves that a transaction made by him 
is beneficial to the parties interested he must be 
allowed credit for such transaction. 

A Receiver should be allowed fees for legal assist¬ 
ance though not previously sanctioned by the 
Court. The fees will not be allowed where no 
legal skill is required or where the estates in the 
hands of the receiver has no concern in the matter, 
but the Receiver personally is involved. 

He should not employ the counsel of either of 
the parties to the litigation in which he was ap¬ 
pointed as they are likely to represent their client’s 
case ; but this rule applies where the Receiver is 
acting adversely to the interest of the parties. A 
Receiver cannot make interest for his own bene¬ 
fit. Receiver’s account filed and vouched before 
an examiner can be reopened on the discovery of 
errors though a Judge’s certificate is attached and 
the Receiver may be surcharged though he has 
been discharged. (1911) 14 CLJ 445 : 12 Ind Cas 

780 (DB). 


- O. 40, R. 3 — Mortgage as a Receiver — Ac¬ 
counts. 

If the mortgages acts as receiver of the mort¬ 
gaged properties, he is liable to account, and the 
sums received by him must be applied to satisfy 
the judgmem-debt and then only he can obtain 
an order absolute for sale. (1911) 13 CLJ 459: 6 
Ind Cas 323 (DB;. 

-O. 40, R. 3 — Liability of Receiver — Accounts 

— Application asking Receiver to realise interest 
and make good the loss to the Estate — Remedy. 

On an application to the Court to direct the 
Receiver to realise the rent due from the lessee 
and make good the loss sustained by the estate, 
it was held, that no order can be passed against 
the lessee and that the receiver cannot be asked 
to do anything till the passing of accounts by him. 
(1906) 33 Cal 52: 12 CWN 1023: 1 Ind Cas 470. 

-O. 40, R. 3 —- Receiver, suit by — Change of 

Receiver pending suit — New Receiver to be brou¬ 
ght on record. 

Where a receiver files a suit and ceases to be 
receiver pending suit and another is appointed in 
his place, the new receiver should be brought on 
record before the further prosecution of the suit. 
(1904) 28 M 157 (158) (DB). 

■ 6. Revision. 

-O. 40, R. 3 — Order under — Not appealable 

but revisable. 

An order under R. 3 is not appealable but in 
proper cases it can be revised. However, the order 
under R. 3 is not conclusive in an appeal from an 
order under R. 4. AIR (Vol 11) 1924 Sind 35: 76 
Ind Cas 203: 18 SLR 335 (DB). 

7. Security, necessity of. 

-O. 40, R. 3 — Receiver — Security not furnish¬ 
ed by Receiver — Suit dismissed on that ground. 

The Subordinate Judge appointed the plff. as 
Receiver and authorised him to bring and defend 
suits in his own name. Plff. instituted a suit, 
which was dismissed on the ground that the Re¬ 
ceiver was not competent to maintain the action, 
and that as he had not furnished security, his 
appointment was inoperative in law. 

Held, that the propriety of an order or decree 
made in a cause in which the Court had jurisdic¬ 
tion could not be challenged collaterally. The 
general principle applied to an order for the ap¬ 
pointment of a Receiver by a Court of competent 
jurisdiction. The order of the Subordinate Judge 
was not conditional but absolute in its terms and 
took immediate effect. An order which is errone¬ 
ous in law is not necessarily an order made with¬ 
out jurisdiction. AIR (Vol 6) 1919 Cal 533: 4G Cal 
70: 22 CWN 520: 27 CLJ 395: 43 Ind Cas 804 (DB). 

-O. 40, R. 4. 

1. Scope and applicability. 

2. “Court”. 

3. Receiver’s rights and liabilities, 

4. Negligence of Receiver. 

5. Removal or death of receiver. 

6. Appeal. 

1. Scope and applicability. 

-O. 40, R. 4 — Procedure. 

Where the accounts filed by the receiver have 
been passed unchallenged but afterwards it is 
found that there was a difference in the amount 
received by him the proper course to pursue is 
to hold an enquiry to find out whether the re¬ 
ceiver has occasioned any loss by his wilful de¬ 
fault or gross negligence and to pass an order un¬ 
der O. 40, R. 4, or, if desired to proceed against 
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the sureties under S. 145. AIR (Vol 14) 1927 Rang 
334 : 6 Bur LJ 15 : 100 Ind Cas 996. 

O. 40, R. 4 — Scope of enquiry. 

In an appeal from order under O. 40, R. 4 it is 
open to the Receiver to question the correctness of 
the amount said to be due from him. A Court 
should first direct the Receiver to submit his ac¬ 
counts for the period during which he was in 
possession of the properties; and then give the 
plaintiff an opportunity to surcharge; and falsify 
them and raise his objection to them. Thereafter 
hearing the objections, he should decide the exact 
amount which the Receiver is liable to pay. After 
that the Receiver should be directed to pay into 
Court the amount due within a certain time fix- 
ed by the Court. If he fails to pay the amount 
without proper reason within the time fixed, the 
Court can then pass an order directing the attach¬ 
ment of his property under R. 4. AIR (Vol 10> 
1923 Mad 85 : 1922 MWN 741 : 16 MLW 754 * 
43 MLJ 707 : 69 Ind Cas 203 (DB). 

2. “Court”. 

R. 4 — Word “Court” — Meaning of. 

The ‘ Court” in R. 4, O. 40, as in all other rules 
under this Order, means the Court which made 
xhe appointment of the Receiver. AIR (Vol 30) 
1943 Cal 244 : ILR (1943) 2 Cal 204 : 47 CWN 
400 : 207 Ind Cas 609 (DB). 

3. Receiver’s rights and liabilities. 

- O. 40, R. 4 — Receiver — Advance of loan to 

estate without previous sanction of Court _Right 

to interest. 

If a Receiver chooses to advance money of his 
own to the estate without previously obtaining the 
permission of the Court he can only look to the 
estate for indemnity but he does not lose his right 
to get interest on the amount advanced AIR (Vol 
23) 1936 Mad 321 : (1936) MWN 131 : 70 MLJ 

282: 43 MLW 460: 163 Ind Cas 968. 

-O. 40, R. 4 — Liability — Test. 

If money paid to some one else by the receiver 
does not reach its proper destination the receiver 
will be compelled to make good the loss unless he 
can show that he has acted with perfect regu¬ 
larity and has used such a degree of prudence 
as would be expected from a private individual 
in relation to his own affairs. A receiver had in 

-u . , nc * s ^ s ; 815 belonging to the estate when 
he had a serious heart attack. Feeling that he 
would die any moment owing to his hea t attack, 
he at once took steps to ensure that Rs. 315 would 
noc be mixed up with his private property by 
calling a ca.shier who in ordinary course received 
the money but was not bound to do so and in 
whom he had apparently every reason to trust. 

I he cashier misappropriated the monev. 

Held, that the receiver was not guiity of either 
wilful default or gross negligence so as to make 

A 1 S ^ : °x? er f y ^ ble t0 attachment and sale under 

O. 40, R. 4. AIR (Vol 17) 1930 Pat 232 (DB). 

-O. 40, R. 1 — Liability to account. 

A Receiver is not liable to account for any 
penod oilier than that for which he is appointed 
or for period covered by the account under con 
sideration by the Court. AIR (Vol 7 , 19-0 p-u 

703 : 5 Pat LJ 97 : (1920) Pat IICC 121 : 55 Ind 
C Q s 15. 

■ O. 40, R. 4 — Claim for salary — Suit _ 

Semble. 

A Receiver who has given up possession of the 
estate must institute a separate suit for recovery 
o! sums due to him in respect of salary allow¬ 
ance, etc. AIR (Vol 7) 1920 Pat 220 : 4* Pat LJ 
636 ; (1920) Pat IICC 35 : 54 Ind Cas 207 (DB). 

4. Negligence of Receiver. 

-O. 40, R. 4 — Negligence of a Receiver — In¬ 
vestigation. 
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The question of wilful default and gross neeii 
gence is not a matter directly of accounts Tt 
is a liability which attaches to the Receiver ‘ out¬ 
side the accounts and consequently the question 
as to whether or not the accounts of particular 
years were formerly passed by the Court is im¬ 
material for the purpose of determining whether 
the charges of default or negligence could b® 
brought home against the Receiver. The invest! 
gation into the charge of wilful default or gross 
negligence, therefore, cannot possibly be confined 
to the accounts of those years only which have 
not yet been passed by the Court but may ex¬ 
tend to the accounts of the previous years already 
passed by the Court. AIR (Vol 30) 1943 Cal 244 • 

47 CWN 400 : ILR (1943) 2 Cal 204 ; 207 Ini 
Cas 609 (DB). 1 

-O. 40, R. 4 — Negligence of a Receiver — Pro 

ceedings under O. 40, R. 4 — Wilful default and 
gross negligence — Previous accounts. 

Order 40, R. 4, clearly contemplates a proceed¬ 
ing of a summary character and not a suit, it 
ls ..? p , en to th e Court to investigate questions of 
wilful default or gross negligence on the part of 
the Receiver in a summary proceeding under O. 40 
R. 4. The filing of a separate suit is not essen¬ 
tial. AIR (Vol 30) 1943 Cal 244 : 47 CWN 400 * 
ILR (1943) 2 Cal 204 : 207 Ind Cas 609 (DB). 

5. Removal or death of receiver. 

O. 40, R. 4 — Death of Receiver during pen¬ 
dency of proceedings — Proceedings, if can be 
continued — Court, if can proceed against Re¬ 
ceiver’s property in hands of his heirs. 

The heirs and legal representatives of a Re¬ 
ceiver cannot be made liable personally for any 
loss that has been occasioned to the estate which 
was in possession of the Receiver by reason of 
any misconduct or negligence on his part. But 
there is nothing in law which prevents a proceed¬ 
ing against the property of the Receiver in the 
hands of his heirs. Hence if the Receiver dies 
pending the proceedings under O. 40. R. 4, the 
proceedings can be continued and if the order 
for attachment is at all made in these proceed- 
ings it can certainly be directed against the pro¬ 
perty of the Receiver in possession of his legal 
representatives. AIR (Vol 30) 1943 Cal 244 • ILR 

(1943) 2 Cal 204 : 47 CWN 400 ; 207 Ind Cas 
C09 (DB). 

-O. 40, R. 4 — Charge against Receiver — Sum¬ 
mary proceedings. 

Under O. 40, R. 4, even after its amendment, 
the Court is ordinarily bound to deal with all 
matters relating to accounts such as charges 
made for wilful default, in the proceeding itself, 
although the Court has power to refer the par¬ 
ties to a separate proceeding. AIR (Vol 23) 1936 
Mad 321 ; (1936) MWN 131 : 70 MLJ 282 : 43 
MLW 460 : 163 Ind Cas 968. 

-O. 40. R. 4 — Removal — Disobeying direc¬ 
tions. 

Receiver who has not complied with the Court’s 
order directing him to keep accounts etc., ought 
to be removed from his office. AIR (Vol 12) 1925 
Lah 309 : 7 LLJ 6 : 86 Ind Cas 246. 

-O. 40, R. 4 — Misappropriation by deceased — 

Receiver — Legal representatives — Execution — 
C. P. C., S. 50. Cl. 2 and 145. 

Tire proper procedure to bring to sale under 
O. 40, R. 4 of the C. P. C. the properties of a 
deceased receiver in the hands of his legal re¬ 
presentative is by way of execution and not by a 
separate suit. “Property” in this and in other 
clauses of the section is synonymous with estate 
and covers income from the property. The 
clause is a residuary provision intended to. deal 
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with all cases of loss to the estate not specially 
provided for and therefore applies to the case of 
misappropriation also. AIR (Vol 3) 1916 Mad 521 : 

18 MLT 127 : 39 Mad 584 : 30 Ind Cas 383 (DB). 

6. Appeal. 

- O. 40, R. 4 — Order refusing to reopen ac¬ 
counts filed by Receiver and already passed. 

An order refusing to reopen the accounts filed 
by the Receiver during previous years and already 
passed by the Court does not come under O. 40, 
R. 4 and is not, therefore, appealable, the only 
remedy of the aggrieved party being by way of 
revision. AIR (Vol 30) 1943 Cal 244 : 47 CWN 
400 : ILR (1943) 2 Cal 204 : 207 Ind Cas 609 (DB). 

——O. 40, R. 4 — Court exercising discretion 
. against taking action — Appeal therefrom stands 
dismissed. 

Under O. 40, R. 4 a judicial discretion is given 
to the Court to take action under that section or 
not against a Receiver. An appeal is not main¬ 
tainable against the exercise of the Court’s dis¬ 
cretion in not taking action. AIR (Vol 21) 1934 
All 907 : 4 AWR (HC) 288 : 150 Ind Cas 750 (IX 
(DB). 

-O. 40, R. 4; O. 43, R. l(s) — Order directing 

Receiver to pay into Court loss caused by negli¬ 
gence — Appeal. 

An order that a Receiver appointed by the Court 
should pay into Court a certain sum of rroney 
on account of the loss which he had caused to 
the estate and that if he failed to do so, the 
plaintiff should realise the amount from the pro¬ 
perty given by the Receiver as security for the 
performance of his duties is an order falling with¬ 
in the purview of O. 40, R. 4, and is appealable. 

The fact that the said rule provides for the 
enforcement of such an order by attachment im¬ 
plies that that is the only way it is to be enforced 
and that arrest and imprisonment are not to be 
the methods of enforcement. 

(The necessity of amending O. 40, R. 4, Civil 
P. C., in order to make clear exactly what orders 
it covers and what orders are, therefore, subject 
to appeal under R. l(s) of O. 43 pointed out.) 
AIR (Vol 18) 1931 Mad 760 : 34 MLW 533 : (1931) 
MWN 830 : 62 MLJ 199 : 55 Mad 120 : 135 Ind 
Cas 1 (DB). 

——O. 40, R. 4 — Order for damages — No ap¬ 
peal. 

An order directing a Receiver to pay a sum of 
money by way of damages is not appealable as it 
does not come within the operative part of R. 4. 
AIR (Vol 12) 1925 Rang 266 : 4 Bur LJ 91 : 3 
Rang 318 : 92 Ind Cas 631 (DB). 

——O. 40, R. 4 — An appeal from an order on an 
application to the Court below, to call upon a 
discharged Receiver in a suit to render accounts 
and refund losses due to his neglect during the 
time he was in the office of a Receiver is not com¬ 
petent. AIR (V 9) 1922 Lah 224 : 70 Ind Cas 293 
(DB). 

- O. 40, R. 4 — Passing of accounts — Appeal- 

able. 

Where a Court passes an order passing the ac¬ 
counts submitted by the Receiver, the order is 
appealable as such order comes with O. 40, R. 4. 
AIR (Vol 8) 1921 Bom 427 : 45 Bern 99 : 59 Ind 
Cas 421 (DB). 

- O. 40, R. 4 and O. 43, R. 1 (s) — Order de¬ 
claring Receiver liable for money — Appeal. 

An order declaring a Receiver liable in respect 
of a sum of money is not appealable unless it 
is accompanied by order of attachment under O. 
40, R. 4, C. P. C. When the taking of 
the accounts was completed, the Subordinate 
Judge found that the Receiver was liable to the 
©state for a certain sum of money. Held, that no 
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appeal lay from that decision, and the expression 
of opinion by the former Division Bench was not 
binding. AIR (Vol 7) 1920 Pat 220 : 4 Pat LJ 636 : 
.(1920) Pat HCC 35 : 54 Ind Cas 207 (DB). 

-O. 40, R. 5. 

-O. 40, R. 5 — A temporary injunction under 

the provisions of R. 1, O. 39, Civil P. C., is not 
a stay order issued by a Court competent to stay 
execution proceedings under any provisions of the 
Code authorising such an order. Such an order 
can be passed, for example, by the executing Court 
under O. 21, Rr. 29 and 83, or by Appellate Court 
under O. 40, R. 5 or perhaps by a High Court in 
its inherent powers. AIR (Vol 25) 1938 Lah 220 *. 
40 PLR 518 : 179 Ind Cas 123. 

-O. 41. 

See also (1) Appeal. 

(2) Civil P. C.. Ss. 96 to 99, 107 & 108 . 

-O. 41 — Applicability to appeals under U. P. 

Tenancy Act. See (1950) ILR (1950) All 275. 

_O. 41 — Applicability — District Judge hearing 

appeal from order of Rent Controller — If Court 
of appeal — Jurisdiction of. AIR (V 37) 1950 Cal 
96. 

-O. 41 — Courts must observe strictly the pro¬ 
visions of O. 41 in remanding cases. 

Provisions of O. 41 must be strictly adhered to 
by the Courts of Appeal not failing to give indica¬ 
tion of the provision of the Code or the rule under 
which they are passing the order and giving clear 
direction to the trial Court as to what it has to do. 
(1945) 1945 AWR (Rev) 263 (DB). 

-O. 41 — Order 41, which provides the proce¬ 
dure relating to appeals does not make any dis¬ 
tinction between appeals arising from execution 
proceedings and those preferred against decrees. 
AIR (V 25) 1938 Nag 502 : (1938) NLJ 312 : ILR 
(1939) Nag 119 : 178 Ind Cas 568 (DB). 

-O. 41 — It is not the function ox a Court of 

Appeal to give effect to the right ot the Govern¬ 
ment conferred by O. 33, R. 12, Civil P. C. It must, 
on admission of the appeal, dispose it of in the 
manner laid down by O. 41, Civil P. C. AIR (V 24) 
1937 All 280 : (1937) ALJ 171 : 1937 AWR (HC) 
113 : ILR (1937) All 484 : 168 Ind Cas 676. 

-O. 41 — The provisions of O. 41, apply to the 

proceedings in appeal before any Revenue Court. 
AIR (V 22) 1935 Nag 125 (1) : 36 Cr LJ 765 : 
155 Ind Cas 557. 

-O. 41 — Revenue Courts are Courts of Civil 

Judicature in matters, arising under the Land 
Revenue Act and the provisions of O. 41 apply to 
proceedings in aopeai before the Revenue Court. 
AIR (V 22) 1935 Nag 125 (1) : 36 Cr LJ 765 : 
155 Ind Cas 557. 

-O. 41 — Scope. 

Duval, J. — An appeal against a complaint under 
S. 476. Cr. P. Code, must be treated as a miscellane¬ 
ous appeal and regulated by O. 41. C. P. Code, and 
not bv Ss. 422 - 424. Cr. P. Code. AIR (V 14) 1927 

Cal 284 : 100 Ind Cas 351 : 31 CWN 281 : 54 Cal 

355 (DB). 

-O. 41 — Original Side appeals. 

The provisions of O. 41. apply to Original Side 
appeals under the Letter Patent. AIR (V 13) 1926 
Mad 316 : 50 MLJ 190 : 93 Ind Cas 293 : 49 Mad 
291 : 24 MLW 571 (FB). 

-O. 41 — Order 41 has no application to appeals 

from the original side of a High Court. AIR 
(V 12) 1925 Mad 725 : 48 MLJ 384 : 88 Ind Cas 
443 : 48 Mad 631 : 21 MLW 672 ; 1925 MWN 190 
(DB). 

- O, 4 i — Appeal — Relief granted which was 

not asked for by the plaintiffs — Court-fee. 
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The plaintiffs in a suit for sale on a mortgage 
were granted by the first Court a relief for which 
they had not asked and which could not properly 
have been granted to them without an amend¬ 
ment of the plaint. On appeal by one of the de¬ 
fendants the appellant was made to pay an addi¬ 
tional court-fee corresponding to the relief grant¬ 
ed to the plaintiffs. The plaintiffs-respondents 
were also required to make good the deficiency in 
the court-fee paid in the first Court. This the 
plaintiffs declined to do unless the decree was con¬ 
firmed in its entirety. 

Held, that the plaintiffs were not entitled to re¬ 
tain the full benefit of the first Court’s decree 
nor liable to pay the additional court-fee; and the 
appellant might on application to the proper au¬ 
thority obtain a refund of the excess court-fee 
which he had been erroneously compelled to pay. 
(1908) AWN 31 : 5 ALJ 18 ; 3 MLT 165 : 30 A 
103 (105) (DB). 

-O. 41, R. 1. 

1. Amendment of decree. 

See also Note 5. 

2. Applicability and scope. 

3. Competency of. 

See also Note 13. 

4. Connected appeals. 

See also Note 6. 

5. Copy of decree. 

6. Copy of judgment. 

7. Copy of order. 

8. Court-fee. 

See also Note 10. 

8-A. Cress soils and appeals. 

9. Evidence, appreciation of. 

See also Civil P. C., S. 107. 

10. Limitation. 

11. Blemo of appeal. 

12. Onus. 

13. Parties. 

14. Powers'and duties of Court. 

15. Proper presentation. 

See also Notes 16 and 17. 

16. Tune for presentation. 

See also Note 15. 

17. Vakalatnama. 

See also Note 15. 

1. Amendment of decree. 

See also Note 5. 

-O. 41, R. 1 — Order amending decree — Decree 

not amended — Order amending decree without 
original decree, is not sufficient substitute for 
amended decree. 


The appellant is net entitled to attach to his 
memorandum of appeal a mere extract of so much 
oi the decree as he challenges The absence ol 
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complete amendment, to the original decret 
is not a sufficient warrant for treating the ordei 
dii ecting the am'. dment as itself a sufficieni 
substitute for the amended decree without attach 
in- to that order a copy of the original decree 
A1U < Vol 30) 1943 Marl 185 ; 55 MLW 668: (1942) 
2 MLJ 568; 1942 MWN 824: ILR (19-13) Mad 297 
107 Ind Cas 1G9 (DB). 

;-°- 41 - R - 1 — Appeal lies against amended 

decrees though not from the order amending the 
decree. AIR (Vol 25) 1038 Lah 33 1 - 40 PLR°100‘ 
181 Ind Cas 2C. ' 


--O. 41, R. l — Amendment of decree or correc¬ 
tion of mistake apart from r_\iovc ov judgment _ 

Whether supersedes oiiginal decree. 


Quaere.— Where an application for review of 
judgment is granted and the decree is consequ¬ 
ently amended, no appeal is competent against 
the original decree as that decree must be deem¬ 


ed to have been superseded and, therefore, non¬ 
existent. But it is a question whether an amend¬ 
ment in the decree, apart from the review of the 
judgment, to however slight an extent, and even 
a correction of a mistake under S. 152 in the de¬ 
cree have the affect of superseding the original 
decree so as to necessitate the dismissal of an 
appeal, which was presented with a copy of the 
original decree. AIR (Vol 25) 1938 Lah 76- m 
Ind Cas 886 (DB). 

-O. 41, R. 1 — Absence of copy — Not fatal. ' 

Where, after the appeal is filed, a few words 
are added to a decree appealed from by the Court 
passing the decree in order to make it clear, the 
addition does not render the appeal incompetent, 
in the absence of copy of the decree after the addi¬ 
tion. 97 Ind Cas 1003: 44 CLJ 121: AIR (Vol 
13) 1926 Cal 1166 (DB). 

-O. 41, R. 1 — Decree — Amendment — Pend¬ 
ing appeal — Procedure. 

If a decree is amended after an appeal had 
been preferred against it, and an application to 
(he appellate Court to attach to the memorandum 
of appeal, a copy of the amended decree, is 
granted, then from that moment the pending ap¬ 
peal becomes an appeal against the amended de¬ 
cree. AIR (Vol 5) 1913 Cal 530; 43 Ind Cas 772 (DB). 

-O. 41, R. 1 — Presentation of appeal — Memo- 

zandum of appeal not accompanied by copy of de¬ 
cree. 

A memorandum of appeal not accompanied 
by a copy of the decree appealed from is not a 
valid memorandum and the appeal must be dis¬ 
missed on that ground; an appeal from an amend¬ 
ed decree must be accompanied by a copy of that 
decree and not the original decree. (1911) 11 Ind 
Cas 0 (Cal). 

2. Applicability and scope. 

-O. 41, R. l — Order 41, R. l is in fact a com¬ 
bination of the provisions of S. 26 and O. 3, R. 1. 
AIR (Vol 28) 1941 Oudh 169: 1940 OWN (CC) 
1253: 1941 AWR (CC) 10: 191 Ind Cas 821 (DB). 


3. Competency of. 
See also Note 13. 


-O. 41, R. 1 — Restitution sought against alleg¬ 
ed surety also — Executing Court deciding the 
alleged surety not surety — No appeal — Princi¬ 
pal judgment-debtor, if can appeal. 

P obtained a decree against M. The amount 
of decree was paid by M. On appeal the decree 
in favour of p was set aside by the High Court 
oud 1 1 applied to the executing Court praying 
thai P should be ordered to repay the amount 
received by him under the decree. It was also 
staled that one B had stood surety for P and 
(hat the execution should issue against him also. 
B denied having stood surety for P. The execut¬ 
ing Court held (hat he did not stand surety and dis¬ 
missed the application as against him. M did 
not. anneal to the High Court against this deci¬ 
sion but P went in appeal on the ground that 
(lie executing Court should have held that jB was 
a surety: 


Held, that no appeal was competent on behalf 
J 5 - lue judgment-debtor, as against B, the 
surely. By getting a decision against B so far 
as die question of suretyship was concerned, P 
t umd not compel I\I to take out execution against 
nun. AIR (Vol 20 1939 Lah 137. 


'• *'*• i — Wrong decision on jurisdiction 

A wrong decision, even though it. relates t< 
jurisdiction, does not give a right of appeal when 
otherwise no appeal lies. AIR (Vol 23) 1936 Pa 
119: 2 BR 307: 161 Lid Cas 26. 
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-- O. 41, R. 1 and O. 42, R. 1 — Right to appeal 

— Estoppel — Adoption of and enjoyment under, 
an order bars appeal against the order. 

An unconditional adoption of, coupled with 
enjoyment of ths benefit under, an order direct¬ 
ing payment of money, bars an appeal against 
the order, which after such adoption and enjoy¬ 
ment cannot be said to be valid for one purpose 
and invalid for another. AIR (Vol 4) 1917 Cal 
546; 21 CWN 232: 37 Ind Cas 804 (DB). 

4. Connected appeals. 

See also Note 6. 

-O. 41, R. 1 — Consolidation of appeals. 

Court has no inherent jurisdiction to consoli¬ 
date appeals in cases disposed of by single judg¬ 
ment of the lower Court so as to enable the appel¬ 
lant to pay court-fee on the value of the consoli¬ 
dated appeals and file one vakalat. 109 Ind Cas 
651: AIR 1928 Mad 468, Overruled. 123 Ind Cas 
203: 53 Mad 248: AIR (Vol 17) 1930 Mad 376: 
58 MLJ 510 (FB). 

-O. 41, R. 1 — Two decrees in one suit — One 

appeal enough. 

The first Court passed a decree in favour of 
plaintiff A against defendants B, C and D. Plain¬ 
tiff A filed an appeal therefrom and so the defen¬ 
dants .B, C and D. The lower appellate Court 
delivered separate judgments in the two appeals 
and drew up two separate decrees, the net result 
being that the suit was dismissed. The plaintiff 
A came up to the High Court in second appeal 
desiring that both the decrees of the lower ap¬ 
pellate Court should be set aside. The plaintiff 
filed only a single second appeal. 

Held, that it was not necessary for the plain¬ 
tiff to file two separate second appeals. (Case re¬ 
ferred.) 12 NLJ 101: 25 NLR 183: AIR (Vol 16) 
1929 Nag 229 (FB). 

-O. 41, R. 1 — Cross appeal — Decree in cross 

appeal is not necessary. 

For a proper presentation of an appeal, it is 
not necessary to file a, copy of decree in cross- 
appeal in the lower appellate Court. 95 Ind Cas 
256: 8 LLJ 347; 27 PLR 745: AIR (Vol 13) 1926 
Lah 540. 

-O. 41, R. 1 — Decree in cross-appeal unneces¬ 
sary. 

Where a party appeals from a decree passed 
against him, and files the decree made in his ap¬ 
peal, the appeal is not defective because of the 
failure to attach a copy of the decree in the cross 
appeal. AIR 1922 Lah 390 and 1 Lah 83, Not Foil. 
94 Ind Cas 959: 7 Lah 447: 8 LLJ 521: 27 PLR 
660: AIR (Vol 13) 1926 Lah 458 (DB). 

-O. 41, R. 1 — Separate cases — Two cases de¬ 
cided by one judgment — Separate appeals. 

If two separate cases are finally decided in 
one judgment, two separate aopeals should be 
filed. AIR (Vol 8) 1921 Lah 346: 1 Lah 368: 56 

Ind Cas 69 (DB). 

-O. 41, R. 1 — Appeal — Presentation — Cross- 

appeals decided by lower Court by one judgment 
— Omission to file a copy of rival appeal, effect 
of. 

The lower appellate Court decided by one 
judgment the cross-appeals of plaintiff and defen¬ 
dant and dismissed the plaintiff’s suit, the decree 
embodying the result of defendant’s appeal. Plain¬ 
tiff preferred an appeal wherein the decree in 
defendant’s appeal in the lower Court was not 
filed. It was held that this failure to file copy 
of other decree was bona fide mistake and did not 
debar plaintiff from attacking the decision of the 
lower Court but the order relating to costs in the 


decree of which the copy was not filed was bind¬ 
ing on the plaintiff. AIR (Vol 3) 1916 Lah 166 : 

85 PWR 191b: 84 PR 1916: 33 Ind Cas 742 (DB). 

-O. 41, R. 1 — Separate orders — Joint appeal 

in respect of two distinct orders — Legality. 

If there are two distinct orders in two sepa¬ 
rate execution proceedings, there cannot be a joint 
anneal in respect of both. AIR (Vol 2) 1915 Cal 
42*: 24 Ind Cas 438 (DB). 

-O. 41, R. 1 — Separate orders — Single ap¬ 
peal — One judgment in separate order — No 
order of consolidation. 

One appeal from three distinct orders record¬ 
ed in three distinct execution cases which were 
decided by one judgment, there being no order con¬ 
solidating the cases, is incompetent and irregular. 
(1911) 15 CWN 994: 10 Ind Cas 415 (DB). 

——O. 41, It. 1 — Appeal — Two decrees and one 
Judgment — Necessity for separate appeals. 

If there are two suits and only one judgment 
is passed but two decrees, the party who suffers 
should prefer two appeals; for otherwise the de¬ 
cree not apnealed against will be barred by res 
judicata. 29 Mad 333; 6 Cal 233; 33 Cal 1101; 29 All 
730, Diss. From. (1903) 1908 AWN 211 (211, 219). 

-O. 41, R. 1 — Appeals, filing of — Two ap¬ 
peals to lower Court ar.d one decree — One appeal 
to High Court — Decree, form of — High Court 
Rules (Madras) Rule 105. 

Where from a decree in a suit there have 
been two appeals to the lower Court, but only one 
decree was passed, it is enough if one appeal is 
preferred to the second appellate court; and even 
if two appeals are preferred, the proper course 
will be to pass only a single decree. (1906) 16 
MLJ 411 (411, 412) (DB). 

-O. 41, R. 1 — Appeal, consolidation of — Land 

acquisition — References — Contiguous land — 
Same proprietor — Different tenants. 

Semble — Separate references under Land Ac¬ 
quisition Act in respect of contiguous lands owned 
by the same proprietor, though held by different 
tenants was ordered to be consolidated on appeal, 
the tenants having accepted the award and the 
appeals raising the same question between the 
same parties. (1902) 29 Cal 140 (143) (DB). 

-O. 41, R. 1 — Consolidation of appeals — Rr^- 

vious order on the matter — Construction and • 
effect of. 

Where on an application to consolidate ap¬ 
peals or to try one of them a? a test case, the 
rest being stayed, the court, directed one case 
to be tried as a test case and stayed the other 
appeals and the consideration of the sufficiency 
of stamp duty paid therein, the appellant against 
applied after the disposal of the test case for a 
consolidation of the other appeals. 

Held, that the previous order did not refuse 
consolidation, but only directed the trial of the 
test case, deferring consideration of the rest, 
and that it did not preclude a fresh application for 
consolidation of the remaining appeals. (1902» 
23 Cal 140 (146) (DB). 

5. Copy of decree. 

(a) General. 

(b) Land Acquisition proceedings. 

(a) General. 

- O. 41. R. 1 and O. 42. R. 1 — Scope — Com¬ 
pliance — Appeal from decree dismissing suit 
Judgment allowing — No decree prepared but 
memo, of costs signed by Court — Further appeal 
filing such memo. — Maintainability — Proper 
decree, what is. AIR (Vol 36) 1949 East Punj 

400 . 
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-O. 41, R. 1 — Copy of decree is essential — 

Copy, of judgment, when can be dispensed with. 

Order 41, R. 1, is mandatory. A copy of the 
decree appealed from has to be filed in every case, 
and so also a copy of the judgment, unless the Ap¬ 
pellate Court chooses to dispense with it. An omis¬ 
sion to attach a copy of the decree is fatal; even 
as regards the judgment, the matter is not optional 
with the litigant. It is for the Court to decide 
whether the judgment may be dispensed with or 
not, and consequently, if the Court does not decide 
to dispense with it and a copy is not filed, the 
appeal is incompetent. AIR (Vol 25) 1938 Nag 
233; 176 Ind Cas 33. 

-O. 41, R. 1 — Order in contentious proceedings 

granting probate or Letters of Administration — 
Appeal. 

An appeal filed against an order passed in a 
contentious proceeding is an appeal filed under 
O. 41, R. 1, and not under S. 104. Accordingly 
an appeal against an order in a contentious pro¬ 
ceeding granting probate or Letters of Adminis¬ 
tration with the will annexed is incompetent with¬ 
out the production of a copy of a formal decree 
prepared in terms of such order. Such a proceed¬ 
ing should be registered as a suit and the form 
in which a decree should be prepared should be 
that adopted by the Calcutta High Court. AIR 
(Vol 25) 1938 Sind 36 : 173 Ind Cas 284 (FB). 

;-O. 41, R. 1 — The provision of O. 41, R. 1, is 

imperative and states that a memorandum of ap¬ 
peal shall be accompanied by a copy of the decree 
appealed against. It is a condition precedent to 
there being a valid memorandum of appeal that it 
should be accompanied by a copv of the decree 
appealed from. AIR (Vol 24) 1937 Oudh 513: 1937 
OWN (CC) 978: 13 Luck 597; 171 Ind Cas 286 
<DB). 


-O. 41, R. 1 , S. 151 — Partition suit — Decree 

making- no provision i'or some members — Appeal 
on question of maintenance only. 

Where a decree is divisible in the sense that 
it contains a part with regard to allotments to 
different parties in a partition suit and makes no 
provisions for maintenance for some of the mem¬ 
bers of the family, that portion of the decree 
which relates to allotment need not be filed along 
with the memorandum of appeal if the appeal is 
directed to the question of maintenance only. In 
any case, the Court can exercise its inherent 
powers under S. 151. and admit the appeal as being 
in proper form. AIR (Vol 23) 1936 Cal 751* 40 

OWN 1298: ILR (1937) 1 Cal 573; 170 Ind Cas 685 
* DB), 


O 41. R. 1, 55. 102 — Doth parties going- in 
appeal Plaintiff’s appeal dismissed — Plaintiff 
going in second appeal — Memorandum accom¬ 
panied by decree of the other party. 

Plaintiff brought a suit for the recovery of a 
certain sum being the amount of damages claim¬ 
ed for the breach of a contract and the amount 
of earnest money which the plaintiff had paid to 
the defendant and of which the plaintiff wanted 
a refund. The trial Court dismissed the plain- 
Mffs suit for damages and decreed his claim for 
refund of earnest. Both parties filed appeals. The 
lower Appellate Court dismissed the plaintiff’s ap¬ 
peal and allowed the defendant’s appeal with the 
result that the plaintiff’s suit was dismissed in 
t.oto. Two separate decrees were drawn up. The 
plaintiff came up in second appeal and along 
with his memorandum of appeal he filed the de¬ 
cree of the lower Appellate Court where the de¬ 
fendant was an appellant and not the decree in 
appeal bv him which was really appealed from: 

Held, that there was no proper appeal inasmuch 


as under O. 41, R. 1, the memo of appeal should 
have been accompanied by a copy of decree ap¬ 
pealed from, that is the decree, dismissing his ap¬ 
peal before the lower Court. 

As a rule, the High Court is not in favour o£ 
entertaining revisions from the orders of the lower 
Appellate Courts in cases which are covered by 
S. 102. These orders are intended by the Legis¬ 
lature to be final and to allow an appeal against 
such orders amounts to circumventing the policy 
of the Legislature. AIR (Vol 23) 1936 Lah 293* 
165 Ind Cas 137. 

-O. 41, R. 1, O. 44, R. 1 — Appeal in forma 

pauperis — Application for leave without copy of 
judgment and decree — Whether valid presenta¬ 
tion. 

The proviso to O. 44, R. 1, makes it incum¬ 
bent upon the applicant to show to the Court that 
prima facie the decree appealed from was con¬ 
trary to law, and this can only be done by means 
of reference to the decree and judgment on which 
it is founded. It can hardly be intended that it is 
for the Court to call for copies of the judgment 
and decree when it has to consider an application 
made to it for leave to appeal as a pauper. Though 
in Order 44, Rule 1. there is no reference to the 
applications being subject to the provisions of 
Order 41, Rule 1, such reference is redundant in 
the light of the proviso. Therefore, there can 
be no valid application for leave to appeal before 
the Court without the presentation of the copies 
of decree and judgment. AIR (Vol 23) 1936 Mad 
600; 44 MLW 152: (1936) MWN 804: 165 Ind Cas 
471. 

7 -O. 41, R. 1 — Where the trial Court, intend¬ 

ing to draw up a decree in the prescribed form, 
drew up a document which did not strictly com¬ 
ply with the requirements of O. 21, R. 6, Civil P. 
C., and which could not be called a proper and 
a correct decree, and filed it along with the memo 
of appeal, and proper decree was filed only after 
the period of limitation: 

Held, that the appellant could not be held res¬ 
ponsible because the decree was not properly pre¬ 
pared and the appeal should be deemed to have 
bpen properly presented. AIR (Vol 20) 1933 Lah 
938 : 147 Ind Cas 13 (DB). 

-O. 41, R. 1 — Second appeal — Filing copy of 

translation of original decree with memorandum 
of appeal. 

Where the original decree is in English and 
the translation of the same is not signed by the 
Judge but by the Translator alone, the filing of a 
certified copy of the translation is not a sufficient 
compliance with the provisions of O. 41, R. 1, 
Civil P. C. (1931) 132 Ind Cas 3 : 32 PLR 127. 

-O. 41, R. 1 — Powers of Court. 

The appellate Court has no power to dispense 
with the production of the copy of the decree. AIR 
(Vol 17) 1930 Rang 182. 

-O. 41, R. l — in an appeal against an order 

returning a plaint the plaintiff filed along with 
his memorandum of appeal the plaint which was 
returned to him with the endorsement made there¬ 
on by (he Judge under O. 7. R. 10. Civil P. C., and 
failed to file the certified copy of the separate 
order which was made prior to the endorsement. 
He was under the belief that the production of 
the endorsement made in the plaint was a suffi¬ 
cient. compliance within the provisions of O. 43, 
R 2 read with O. 41. R. 1. 

Held, that there was a technical non-compli¬ 
ance with the provisions of O. 43. R. 2. Civil P. C.. 
but the irregularity might well be condoned un¬ 
der S. 5. Limitation Act. AIR (Vol 17) 1930 Sind: 
252 ; 25 Sind LR 63: 130 Ind Cas 554. 




349 


CIYIL P. C. (5 of 1908), 0. 

41, R. 1 — It is necessary that every second 
appeal preferred shall be accompanied by a copy of 
the decree of the lower appellate Court with the 
memorandum of second appeal. AIR (Vol 14) 
1927 Lah 912: 100 Ind Cas 810. 

-O. 41 R. 1 — Appeal invalid. 

Where two different appeals were heard together 
by the first appellate Court and it decided both of 
them by one judgment, the principal judgment be¬ 
ing written in No. 31, and in the Appeal No. 45 a 
reference was made to the judgment in the other 
appeal, and where the appellant could, if he had 
liked, have filed two appeals: one against the judg¬ 
ment and decree in Appeal No. 45 and the other 
against the judgment and decree in Appeal No. 31, 
but chose to file only one appeal and that too ag¬ 
ainst the judgment and decree in Appeal No. 45, 
but instead of filing the copies of judgment and de¬ 
cree in that appeal he filed copies of Appeal No. 31. 

Held, that in order to present a valid appeal it 
is necessary that an appellant must file a copy of 
the judgment and decree against which he appeals 
and that therefore in the absence of filing a copy 
of the judgment and decree in Appeal No. 45, the 
appeal is invalid. (1926) 96 Ind Cas 336: 13 OLJ 
609. 


-O. 41, R. 1 — An appeal unaccompanied by the 

copy of the decree is liable to be dismissed. AIR 
(Vol 12) 1925 Nag 52: 81 Ind Cas 1001. 

-O. 41, R. 1 — Decree not drawn — No decree 

in trial Court — Appeal — Decision — Nullity. 

Plaintiff’s suit was dismissed by the trial Court 
but no decree was prepared. Plaintiff appealed to 
the District Judge who accepted the appeal and 
granted the plaintiff a decree. Held, that the pro¬ 
per course for the District Judge to have adopted 
was to grant an adjournment to enable the plain¬ 
tiff to get a decree prepared and therefore the de¬ 
cree granted by him was a nullity. AIR (Vol 11)' 
1924 Lah 352: 69 Ind Cas 558. 

-O. 41, R. 1 — Must be filed with memo of ap¬ 
peal, 

O. 41, R. 1, is imperative and states that a memo¬ 
randum of appeal shall be accompanied by a copy 
•f the decree appealed against. It is a condition 
precedent to there being a valid memorandum of 
appeal that it should be accompanied by a copy of 
the decree appealed from. AIR (Vol 10) 1923 Mad 
482: 44 MLJ 279: 72 Ind Cas 303: 17 MLW 352: 321 
MLT 232: 1923 MWN 164. 


-O. 41, R. 1 — Appeal without decree — Filing 

after tfme — Appeal barred. 

An appeal was filed without a copy of the decree 
as the same was not drawn up on that date. The 
decree was subsequently drawn up but the appel¬ 
lant did not apply within 30 days thereafter and 
applied for it and filed it long thereafter. Held, 
that the appeal presented without a copy of the 
decree is not a proper piesentation and that the 
fact of the decree being applied for and filed after 
the limitation period would not save the appeal 
from being barred. AIR (Vol 9) 1922 Lah 191: 4 
Lah LJ 193. 

*-O. 41, R. 1 — Essential — Subsequent finding 

cannot cure limitation. 

R. 1 of O. 41 makes it obligatory on the appellant 
to file a copy of the decree with the memorandum. 
If such copy is not filed, then the appeal cannot be 
accepted by the Court. Where the decree was fil¬ 
ed subsequently but after the expiry of Limitation 
for filing the appeal. 

Held, that that the Court cannot overlook this 
defect simply because the appeal was as a matter 
fact, admitted and argued. AIR (Vol 8) 1921 
15: 65 Ind Cas 68: 4 UBR 75. 
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-O. 41, R. 1 — Appeal — Presentation of ap¬ 
peals — Vernacular copy of decree. 

An appeal presented with a vernacular transla¬ 
tion of the decree unaccompanied by an English 
copy is not validly presented. Where the defect 
was net cured within a reasonable time, the delay 
cannot be excused. (1920) 2 Lah LJ 728. 

-O. 41, R. 1 — Presentation of appeal — Decree 

not framed by the lower Court. 

Order 41, R. 1 of the C. P. C. requiring a copy of 
the decree along with the appeal does not apply 
where,the original Court has omitted to frame 
a decree. The proper course for the appellate 
Court in such a case is to grant an adjournment 
until a copy of the decree is forthcoming. AIR 
(Vol 6) 1919 Lah 125 : 19 PR 1919 : 49 Ind Cas 673. 

——O. 41, R. 1 — Presentation of appeal — Copy 
of decree not filed. 

A petition oi appeal filed without a copy of the 
decree appealed against, is not valid as an appeal. 
AIR (V 7) 1920 Pat 280 : 54 Ind Cas 36. See also: 
AIR (V 6) 1919 Lah 42 : 53 Ind Cas 137 (Lah). 

——O. 41, R. 1 — Miscellaneous appeal — Copy of 
decree cannot be dispensed with. 

Where there is a judgment and decree on a ques¬ 
tion decided under S. 47 C. P. C. a copy of decree 
must be filed. AIR (Vol 5) 1918 All 394: 40 All 12- 
15 ALJ 801: 42 Ind Cas 838 (DB). 

-O. 41, R. 1 — Presentation of appeal — Decree 

not containing grounds of appeal to lower appel¬ 
late Court. 

A second appeal filed with a copy of a decree 
of the lower appellate court not containing the- 
grounds of appeal to that court, is validity presen¬ 
ted under O. 41, R. 1 and O. 42, R. 1 of the C. P. C. 
AIR (Vol 5) 1918 Lah 79: 80 PR 1918: 181 PWR 
1918: 48 Ind Cas 102. 

-O. 41, R. 1 — Presentation of appeal — Copy 

of decree. 

An appeal is preferred only when a copy of the 
decree appealed against, is filed. AIR (Vol 3) 1918 
Cal 666: 42 Cal 433: 30 Ind Cas 165 (DB). 

-O. 41, R. 1 — Presentation of appeal — Memo. 

of appeal unaccompanied by copy of decree — In¬ 
valid presentation. 

A Memorandum of appeal unless accompanied 
by a copy of the decree appealed from, is ineffec¬ 
tive and useless. AIR (Vol 2) 1915 Cal 693: 27 Ind 
Cas 447 (DB). 

-O. 41, R. 1 (1) — Decree — Copy of, to be fil¬ 
ed, 

A copy of the decree appealed against is abso¬ 
lutely necessary for an appeal. The Court may in 
its discretion dispense with a copy of the judgment. 
(1911) 7 NLR 67: 10 Ind Cas 866. 

(b) Land acquisition proceedings. 

-O. 41, R. 1 — Land acquisition — Appeal —- 

Copy of award necessary — If filed out of time, 
it should be excused. 

In an appeal from an award of District Judge 
in a land acquisition cas? the appellant failed to 
file a copy of the award with the appeal. The ap¬ 
peal was filed in 1922. The decision of Lahore High, 
Court in AIR 1925 Lah 438, under which the 
amendment to Land Acquisition Act in 1921 was 
interpreted, making the filing of copy of award 
with appeal obligatory, was decided in 1925. The 
appellant’s counsel applied during the hearing of 
the appeal in 1927 for an extension of time under 
S. 5 Limitation Act and put in a complete copy of 
the award together an affidavit and statement of 
reasons asking for indulgence. 

Held, that the application should be allowed 
and that the appeal should be heard. AIR (Vol 
15) 1928 Lah 263: 112 Ind Cas 797 (DB). 
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-H. 1 — Decree cannot be dispensed with. 

It Is within the powers of the appellate Court to 
•dispense with a copy of the judgment, but not 
with a copy of the decree. 

Where several references under the Land Acqui¬ 
sition Act are disposed of in an award in one. re¬ 
ference and reference is made to that award in 
other references and the memorandum of appeal 
is not accompanied with the copy of the principal 
award. 

Held, that the failure is fatal to the appeal. AIR 
(Vol 14) 1927 Lah 49 ; 7 Lah 539 : 8 LLJ 352 : 27 P 
LR 698; 97 Ind Cas 137. 

-O. 41, R. 1 — Where a number of separate re¬ 
ferences under the Land Acquisition Act are 
heard together and disposed of by one judgment, 
and where distinct appeals are filed from this 
judgment, it is absolutely essential that a copy of 
the award should accompany each memorandum 
of appeal, and the Appellate Court has no power 
to dispense with such a copy. AIR (Vol 12) 1925 
l ah 438: 94 Ind Cas 145: 6 Lah 218: 26 PLR 356 
(DB). 

6. Copy of judgment. 

(a) General. 

(b) When can be dispensed with. 


(a) General. 

-O. 41, R. I — Preliminary judgment. 

Where part of a judgment previously delivered 
is not filed along with the memorandum of appeal 
but the final judgment is filed, the appeal is pro¬ 
perly presented. AIR (Vol 19) 1932 Lah 136: 33 
PLR 100: 134 Ind Cas 300 (DB). 

-O. 41, R. 1 — Copy of preliminary judgment. 

Where there was a preliminary and a final judg¬ 
ment in a suit for pre-emption, held, that it was 
sufficient to file the final judgment along with the 
memorandum of appeal. AIR (Vol 18) 1931 Lah 
202: 12 Lah LJ 74. 


***• 41, R. 1 — Only final judgment necessary. 

The word “judgment” in O. 41, R. l means the 
statement of the final adjudication of the rights of 
the parties in the action, and does not include or- 
c.ers whereby some preliminary issue, point or 
pu?a was determined or some step taken or other 
question settled in the progress of the cause. Un¬ 
der O. 41, R. 1, therefore, a memo of appeal 
should be accompanied by a copy of the decree ana 
funless the appellate Court dispenses therewith) 
of the final judgment only. It is not necessary 
lor the appellant to file with it a copy of an order 
disposing of a. preliminary issue in the case- 97 
Ind Cas 780 : AIR 1926 Lah 638: 104 Ind Cas 545 • 
ATR 1927 Lah 449: 109 Ind Cas 397 : AIR 1927 Lah 
451: 109 Ind Cas 399 : AIR 1928 Lah 4G and 105 Ind 
Cas 6.3: AIR 1923 Lah 60 Overruled. ATR (Vol 
16; 1929 Lali 481: 115 Ind Cas 753: 30 PLR 373- 
10 Lah 587 (FB). 


• i P: 41 ' } — Where an objection was raised 

that the appeal was not properly instituted because 
no copy of the judgment of the Trial Court on the 
preliminary issue was produced along with the 
memorandum of appeal, held, that the copy of the 
tr: 8 Court’s order on the preliminary issue was 
not essential and that the presentation of the ap- 
P ca1 wps not vitiated on that ground ( 1020 ) 
Pun LR 236 (DB). ' 

' U > R . 1 — When necessary ami when not 
Where (he judgment of the preliminary issue is 
not referred to at all in the final judgment, the 
latter cannot be held to be the complete judgment 
in the case, and, therefore, copies of boll) are neces- 
sary. In such a case, the judgment is really em¬ 
bodied in two documents. So also where there is 
a reference in the final judgment to the judgment 
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on the preliminary issues, so that the intention of 
the Court may be by that reference to make the pre¬ 
vious judgment a part of the final judgment the 
judgment is embodied in two separate documents & 
the appeal is not properly presented unless both 
the documents are filed along with the copy of the 
decree. Where, however, the Court incorporates 
the judgment on the preliminary issues in the 
judgment finally delivered, the judgment finally 
delivered is the whole judgment in the case and 
the appeal will be properly presented even though 
the first judgment is not filed, with it. The ques¬ 
tion whether the grounds of appeal did or did not 
attack the preliminary judgment, would be a good 
ground for dispensing with the preliminary judg¬ 
ment. or for extending time for the filing of that 
judgment or the contrary, but it has nothing to 
do with the question whether the appeal when fil¬ 
ed was properly presented or not. AIR (Vol 15) 
1928 Lah 46: 109 Ind Cas 399: 9 LLJ 502 (DB). 

-O. 41, R.-1 — Copies of the judgments of the 

lower appellate Court must be tiled with the me¬ 
morandum of second appeal in the Punjab High 
Court unless they have been specifically dispensed 
with and the mere fact that the copies are already 
on the tecord of another appeal filed by the res¬ 
pondent is no ground for not complying with the 
rule. (1928) 111 Ind Cas 384: 29 PLR 260 (DB). 

-O. 41, R. 1 — Copy of judgment of trial Court. 

A memorandum of second appeal to the Lahore 
High Court must be accompanied by a copy of 
judgment of the Court of first instance, and. if the 
latter is not presented till after the period of limi¬ 
tation has expired, the appeal should ordinarily 
be rejected as barred by limitation. (1928) 109 Ind 
Cas 727: 10 LLJ 288. 

--O. 41, R. 1 — No proper presentation without 

it — Presence in some other case not enough. 

An appeal is not properly instituted which is 
not accompanied by copies of the judgments of 
the Courts as required by O. 41. R. 1. and the High 
Court rules. The mere fact that such copies are 
already on the record of some other appeal filed by 
the opposite party in the same Court Is not 
good reason for dispensing with such copies. AIR 
(Vol 14* 1927 Lah 721: 104 Ind Cas 290. 

- O. 41, R. 1 — Not attacked in appeal — Copy 

need not be filed. 

Where a copy of the final judgment of the trial 
Court has been filed and, in the grounds of appeal 
before the High Court, no objection is taken by 
the appellant to any of the points decided by the 
trial Court by the preliminary judgment, it is not 
necessary for the appellants to file’ a copy of the 
preliminary judgment. AIR (Vol 14) 1927 Lah 
640: 103 Ind Cas 73 (DB). 

-O. 41, R. 1 — Presence in connected case not 

enough. 

Every memo of appeal should be accompanied by 
n cony of the judgment of the trial Court. A note 
to the effect that rhe copy of the trial Court’s judg¬ 
ment is already filed in the High Court, though in 
another case, but between the same parties aris¬ 
ing practically out of the same proceedings, is not 
sufficient compliance with the rule. AIR (Vol 14) 
1927 Lah 423; 20 PLR 272: 101 Ind Cas 776. 

-O. 41, R. 1 — Copies unavailable — Unattested 

copy enough. 

If is sufficient compliance with law if second ap¬ 
peal is presented with unattested copy of first 
Court’s judgment, when an attested copy was an- 
plied for. but the report was that the record could 
not he traced. AIR (Vol 13) 1926 Lah 404: 94 Ind 
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-0. 41, R. 1 — Same judgment — Different ap¬ 
pellants — Copies — Necessary with each. 

Where there are several appeals from one judg¬ 
ment by different appellants, the High Court will 
insists under the rules to have copies of Judgment 
filed with each memo, of appeal though where 
there are several appeals from the same judgment 
by the same appellant, he should be permitted to 
file one copy only of the judgment with the memo¬ 
randum in one of his appeals. AIR (Vol 9) 1922 
Pat 580: 69 Ind Cas 686: 1 Pat 670: 4 PLT 290 
(DB). 

-O. 41, R. 1 — Absence of — Incomplete not 

properly preferred. 

Having regard to the amendments of O. 41, R. 

1 and O. 42, R. 1 of the C. P. Code, which the Alla¬ 
habad High Court has made in exercise of the 
powers given to it under S. 122 of the Code, a 
memorandum of second appeal without a copy of 
the first Court’s judgment is an incomplete docu¬ 
ment and is not properly preferred. AIR (Vol 8) 
1921 All 242: 63 Ind Cas 344: 19 ALJ 706 (DB). 

-O. 41, R. 1 — According to the rules of the 

Lahore High Court in the case of second appeals 
the memorandum of appeal shall, in addition to 
the copies specified in O. 41, R. 1, be accompanied 
by a copy of the judgment of the Court of first 
instance. Where such copy is not produced with¬ 
in time, the presentation is not valid. AIR (Vol 
8) 1921 Lah 73: 63 Ind Cas 33: 2 Lah 227: 90 PLR 
1921. 

■-O. 41, R. 1 — Presentation of appeal — Copy 

of judgment. 

A second appeal preferred to a Revenue Court 
under the provisions of special enactment like the 
Oudh Rent Act should not be dismissed on the 
ground that it is unaccompanied by a copy of the 
Lower Court’s judgment which is incomplete and 
refers to another main judgment not filed with 
the memo of appeal, in as much as he is not re¬ 
quired by law to file such a copy. (1916) 3 OLJ 209: 
34 Ind Cas 706. 

(b) When can be dispensed with. 

-O. 41, R. 1 and Madras Amendment, O. 41A, 

Rr. 1 and 2 — Production of printed copies of 
judgment can be dispensed with. 1 
The production of the printed copies of judg¬ 
ment is not mandatory. Court has power to dis¬ 
pense with the production of the printed copies 
of judgment so long as a certified copy of the 
judgment is there. AIR (Vol 33) 1946 Mad 163: 
(1945) 2 MLJ 563: 58 MLW 617: (1946) MWN 39. 

-?0. 41, R. 1 — ‘Judgment*, meaning of — Re¬ 
demption suit under S. 12, U. P. Agriculturists’ 
Relief Act — All issues except one as to amount 
payable decided on April 11 — Last issue decided 
on Commissioner’s report on May 29 and judg¬ 
ment pronounced — Appeal filed with copy of order 
of May 29 — Copy of order of April 11 filed on 
Court’s direction later on Appeal, held properly 
filed as order of May 29 was main judgment — 
Even if there was defect, it was cured by Court’s 
direction. 

The word -judgment’ in O. 41, R. 1 means the 
statement of the final adjudication of the rights 
of the parties in the action, and does not include 
orders whereby some preliminary issue, point or 
plea was determined or some step taken or other 
question settled in the progress of the cause. 

In a suit for redemption of a mortgage under 
S. 12. U. P. Agri. Relief Act, issues were framed 
and first 8 of them were disposed of by an order 
dated April 11, 1940. The last issue as to the 
amount on payment of which the plaintiff was en- 

5F.Y.D./D.F. 12 


titled to redeem, was, on Commissioner’s report, 
decided by an order dated May 29, 1940, and a 
judgment was pronounced dated and signed on 
that day. The facts were started in this judgment 
and a reference was made to the findings upon 
the issues recorded on April 11. The defendant’s 
appeal was admitted on August 27, 1940, and 
notice was ordered to be issued to the respon¬ 
dents. On April 25, 1941, the appellant was order¬ 
ed by the Court to file a copy of the order of 
April 11, 1940, disposing of issues Nos. 1 to 8 and 
this was filed on May 17; on both these dates, the 
Counsel for the lespondent was present and raised 
no objection. On May, 31, at the hearing of the 
appeal, an objection that appeal was incompetent 
was raised on the ground that copy of the order 
dated April 11, 1940, had not been filed along with 
memo, of appeal as required by O. 41, R. 1 ; 

Held, that the order dated May 29, 1940, was 
the main judgment as the main issue on which 
the relief to be given to the plaintiff was decided 
by that order and not by the order of April 11, 
1940. The appeal, as presented, satisfied the re¬ 
quirements of O. 41, R. 1. 

Held, further that even if it was necessary to 
file a copy of the order of April 11, 1940, the de¬ 
fect was cured by filing the order subsequently 
under the direction of the Court as such an action 
of the Court was tantamount to an order dispens¬ 
ing with the filing for the time being of the pre¬ 
vious order. AIR (Vol 32; 1945 Oudh 194: 1945 
OWN (CC) 40: 1945 AWR (CC) 22. 

-O. 41, R. 1 — Appeal cannot be dismissed for 

non production of copy of judgment when trial 
Judge has denied appellant copy. 

There is nothing in the rules of practice pro¬ 
hibiting a second copy application. It was not 
open to the Judge of the first Court to say that 
he would not entertain a second or third or later 
application. It is his duty to give the printed 
copy leaving it to the Appellate Court to excuse 
the delay in producing the printed judgment. 
If the Appellate Court has granted time to the 
appe’lant to produce printed copies of the judg¬ 
ment of the trial Court, it means that the delay 
in producing printed copies has been excused. 
It is a travesty of justice for the first Court to 
deny the appellant a printed copy and for the 
Appellate Court to dismiss the appeal on the 
ground that printed copies were not produced. 
Courts are in existence to do justice to the parties 
and not to dismiss appeals on such grounds. 
Rules which are designed to promote efficient 
and good hearing of appeals are not to be grossly 
abused. Order 41, R. 1 clearly gives the Appellate 
Court power to dispense with the production of 
a copy of judgment. Only the production of decree 
copy is compulsory. AIR (Vol 31) 1944 Mad 90: 
56 MLW 668; 1943 MWN 750: (1943 2 MLJ 517: 
ILR (1944) Mad 681: 215 Ind Cas 43. 

-O. 41, R. 1 — Absence of recorded order dis¬ 
pensing with judgment. 

Order 41. R. 1, does not. say that the Court 
must record an order dispensing with the judg¬ 
ment. The absence of a recorded order does not, 
therefore, necessarily show that no order was 
passed. 

The appellant wanted merely to exercise his 
right of purchasing the share acquired by a stran¬ 
ger to th-3 family. The right was not asserted 
or refused in the Court of first instance and the 
judgment of the trial Court which did not deal 
with this question was not required for considera- 
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fcion by the Appellate Court. There was no written 
order dispensing with the judgment, nor was there 
a very definite finding of the lower Court on this 
point. The wordings of the provisions of O. 41, 
R. 1, Civil P. C., said this: “Tnere is a provision 
then that the Appellate Court can dispense with 
the filing of the copy, and though no specific 
order was passed on the subject, it may be deemed 
in the circumstances to have so dispensed with the 
filing:” 

Held, that in view of the principle omnia praesu- 
muntur rite esse acta and in view of the fact that 
dispensation would most certainly be granted in 
a case of this description, the Court did grant 
dispensation at the time of admitting the appeal. 
AIR (Vol 26) 1939 Cal 711: 43 CWN 1139: 186 Ind 
Cas 58. 

-O. 41, R. 1 — The counsel filing the appeal 

contented himself with filing a copy of the brief 
older recorded by the lower appellate Court dis¬ 
missing the appeal “for the reasons given in the 
judgment of the connected civil apepal.” But in 
his grounds he noted that the detailed judgment 
was filed in a connected appeal. 

Held, that in view of the counsel specifically re¬ 
ferring to the absence of the detailed judgment, 
the error, if any might be condoned and the copy 
of the detailed judgment dispensed with. AIR 
(Vol 17) 1930 Lah 935 (DB). 

-O. 41, R. 1 — Under O. 41, R. 1, C. P. Code 

it is not left to the litigant’s choice to file or 
not to file a copy of judgment, but it is the Judge 
alone who can dispense with it. AIR (Vol 15) 
1928 Nag 131; 106 Ind Cas 57. 

-O. 41, R. 1 — Where the memorandum of 

appeal stated that the copy of judgment would be 
given afterwards, and the appeals were admitted on 
presentation, notice being ordered to issue to the 
respondents. 

Held, that it must be taken that the Court dis¬ 
pensed with the copy of judgment. AIR (Vol 13; 
1926 Nag. 57 : 90 Ind Cas 135 (DB). 

-O. 41, R. 1 — Copy of formal order may be dis¬ 
pensed with. 

The appellants before the District Judge failed 
to file a copy of the formal order appealed against 
but the tormal order was a precise copy, so far as 
its operative words were concerned, of the Judg¬ 
ment of the order which they did file, he’d that the 
failure mattered to -nobody and the objection is one 
of those futile and childish objections which bring 
the law into so much contempt in the minds of 
reasonable business people. (Directions issued to 
District Judge to hear the appeal on merits ) 
AIR (Vol 10) 1923 A'l 579 : 74 Ind. Cas 761 : 21 A 
L. J. 452 : 4 L. R. A. Civ. 24G (DB;. 

-O. 41, R. 1 — Presentation of appeal — Judg¬ 
ment copy to be filed. 

A Memorandum of appeal must be accompanied 
by a copy of the judgment unless dispensed with 
by the Court. AIR (Vol 2) 1915 Mad 493 • 25 Ind 
Cas 28 (DB). 

7. Copy of order. 

O. 41, R. 1 , O. 43. R. 2 — Appeal not maintain¬ 
able without copy of order appealed against. 

The combined effect of o. 41, R. l and O. 43 R. 

2. is that the procedure laid down in R. l, 0 f O. 41, 
to the effect that the memorandum shall be accom¬ 
panied by a copy of the decree appealed from, must 
be held to apply in the case of appeals from orders 
as distinguished from decrees. In an appeal from 
an order dismissing an application to yt aside an 
ex parte decree it is obligatory on the appellant to 
file along with his memorandum oi appeal a copy 
of the formal order appealed from without which 
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the appeal Is not maintainable. AIR (Vol 29) km* 
Oudh 349 : 1942 O W N (C C; 213 : 1942 A W R 
C) 161 : 200 Ind Cas 479 (DB). 

--O. 41, R. 1 — No valid appeal against an order 

under S. 47, Civil P. C., can be filed which is not 
accompanied by a copy of the formal order or 
decree. 

Under O. 41, R. 1, it is imperative that a copy of 
the decree should accompany the memorandum 
of appeal. If it is filed beyond the period of limita¬ 
tion the appeal is barred by time. AIR (Vol 27) 
1940 Oudh 351: 1940 AWR (HC) 261: 15 Luck 669 
: 1940 O W N (C C) 528 : 188 Ind Cas 226. 

-O. 41, R. 1 — Where there is an appeal from an 

order under S. 47 which has the force of a decree, 
the appellant is not bound to file a copy of the 
order especially where a copy of the judgment is 
already on the record in an analogous appeal from 
the same order and which is available for use in 
both the appeals. AIR (Vol 27) 1940 Pat 176 : 20 
P L T 801. 

-O. 41, R. 1 — Where the only order on record 

contains not only the grounds of decision but also 
“the formal expression” and the decision itself, it 
should be taken to be of a dual character, of “judg¬ 
ment’’ and “order” and if the appellant files a 
copy of such an order with his memorandum of 
appeal, he should be considered to have sub¬ 
stantially complied with the provisions of O. 41, R. 
1, Civil P. C. and R. 2 Chap. Ill of the Rules of 
Allahabad High Court. AIR (Vol 20; 1933 All 762 
: 56 All 27 : (1933) A L J 1301 : 147 Ind Cas 865. 

-O. 41, R. 1 — Copy — Meaning of. 

The word “copy” as used in O. 41 and also O. 42 
means copies duly certified under the provisions of 
the Evidence Act and thus rendered capab'e of pro¬ 
duction before a Court of law for examination. 
AIR (Vol 16) 1929 Lah. 771 : 30 P L R 587 • 11 L 
L J 363 (DB). 

-O. 41, R. l — Intermediate order — Not 

necessary. 

It is not necessary for appellants to file with 
memorandum of appeal copy of an intermediate 
order of the trial Court which decided issues which 
were not in dispute in the lower appellate Court 
and wnich was not of importance for the decision 
of the second appeal. A I R iVol 16) 1929 Lah. 379 
: 119 Ind Cas 232 : 10 L L J 546 : 30 P L R 48. 

-O. 41, R. l — Intermediate order — When not 

necessary. 

Where long time had elapsed between the pass¬ 
ing of the intermediate order and the final judg¬ 
ment and the trial Judge who delivered the judg¬ 
ment made no reference to it in his judgment but 
recorded a fresh finding on the question of limita¬ 
tion which was the subject-matter of the interme¬ 
diate order, evidently in ignorance of the interme¬ 
diate order which was passed by his predecessor. 

Held, that t.heie was sufficient cause for the 
failure of the appellants to file a copy of it with 
the memorandum of appeal. AIR (Vol 16) 1929 

Lah. 295 : 118 Ind Cas 449 • 30 P L R 328 : 10 Lah. 
613 (DB). 

-O. 41, R. 1 — Refusing — Order for stay — Not 

necessary —* If not part of judgment appealed. 

The Courts of justice exist for the purpose of ad¬ 
judicating upon the merits of the disputes between 
the pa ties and the ru’es of procedure are not made 
lor the purpose of hindering justice. 

A suit, for compensation for non-delivery of goods 
agreed to be sold was filed. The defendant vendees 
applied under S. 10. C. P. Code, but the stay of suit 
was i el used and the claim was decreed. The defen¬ 
dants filed an appeal but did not file the order re- 
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fusing the stay along with the memorandum of 
appeal. 

Held, that there was a proper presentation, as 
the Interlocutory order was dealing with an issue 
of transitory character which was no longer a mat¬ 
ter in controversy between the parties and could 
not be considered as a part of the judgment on 
which the decree was founded. AIR (Vol 16) 1929 
Lah. 42 : 115 Ind Cas 67 (DB). 

-O. 41, R. 1 — Order on preliminary issues un¬ 
necessary. 

Where the correctness or otherwise of the decree 
passed by the lower Court did not in any way de¬ 
pend upon the correctness or otherwise of the order 
; passed on the preliminary issues, and that order 
j did not materially anect the decree, 

Held, that it was not necessary to file a copy of 
the order on priliminary points. AIR 1927 Lah. 
103 and 451 and AIR 1928 Lah. 46, Doubted and 
Dist. AIR (Vol 15) 1928 Lah. 601 : 112 Ind Cas 
602 (DB;. 


i 
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-O. 41, R. 1 — It is not necessary for the appel¬ 
lant to file with memorandum of appeal a copy of 
an interim order which he does not want to attack. 
A I R(Vol 14) 1927 Lah. 629 : 103 Ind Cas 224 (DB). 


-rO. 41, R. 1 — Copy of part of judgment not filed 

until expiry of limitation — Case must be decided 
on its merits. 


i 

fr 

i 


Where a copy of the part of the judgment (copy 
of an order on a preliminary issue) is not filed till 
after the expiry of limitation and when the appel¬ 
lant thought he had fully complied with the provi¬ 
sions of the law, a dispensation should be granted 
to him as regards that part of the judgment. Each 
case of this kind must be decided on its own merits. 
Had that part of the judgment been attacked in 
appeal, effect would have been different. AIR 
(Vol 14) 1927 Lah. 449 : 104 Ind Cas 545 : 9 L. L. J. 


237 : 28 P L R 407 (DB). 

-O 41, R. 1 — A second appeal is not time- 

barred because of the copy of the First Court’s in¬ 
terlocutory order, which is mentioned in that 
Court’s judgment as being a part of the judgment, 
is filed after the expiry of the period of limitation, 
When the points decided by the interlocutory order 
do not arise in the appeal. AIR (Vol 9) 1922 Lah. 


93: 4 L L J 20. 


8. Court fee. 

See also Note 10. 


-O. 41, R. 1 — Appeal from order rejecting plaint 

as insufficiently stamped — Order determining 
court-fee payable — If to be filed. 

An appellant in an appeal filed against an order 
rejecting a plaint on the ground that it was insuffi¬ 
ciently stamped cannot be required to file along 
with the memorandum of appeal a copy of the 
order of the Court determining the court-fee pay¬ 
able. It is sufficient if a copy of the final order re¬ 
jecting the plaint is filed. (1948) I L R (1948) 2 Cal 
149 : 52 C W N 684 : 83 C L J 247. 


•-O. 41, R. 1 — The provisions in O. 7, R. 11, Cl. 

(c) do not apply to appeals. An appeal in which the 
full court-fee has not been paid, can be dismissed 
by the Appellate Court without calling upon the 
appellant to pay the deficiency. So far as memo¬ 
randa of appeal are concerned, express provision is 
made in O. 41, R. 3 for their rejection. AIR (Vol 
25) 1938 Mad 316 : (1938) M W N 71 : 47 M L W 211 
: (1938) 1 MLJ 514: 177 Ind Cas 453. 

-O. 41, R. 1 — Copies of judgment and decree 

accompanying memo, not properly stamped till 
after the expiry of the period of limitation — 
Appeal is time barred. (1937) 39 PLR 502. 


41, R. 1—7. Copy of order 

-O. 41, R. 1 — Some preliminary issues were 

decided on a previous date and the suit was decided 
later. The memorandum of appeal was presented 
with the final judgment but without the order 
which was passed deciding preliminary issue. This 
decision was objected to in the grounds of appeal. 

Held, that there was no proper presentation of 
the appeal. AIR (Vol 15) 1928 Lah. 45 : 105 Ind 
Cas 593 : 28 P L R 537 (DB). 

-O. 41, R. 1 — Necessary if attacked in appeal. 

Two preliminary issues were struck as to the 
frame oi the suit & the valuation, and were decid¬ 
ed by the trial Court. In the final judgment no 
reference was made to these preliminary issues and 
a decree was given to the plaintiff. The defendant 
in the memorandum of appeal took four grounds 
against the findings on the preliminary issues. No 
copy of the order passed on the preliminary issues 
was attached to the memorandum. 

Held, that it was absolutely essential that a copy 
should accompany the memorandum and in 
absence of such copy, the presentation of appeal 
was defective. AIR (Vol 14) 1927 Lah 451 (DB). 

-O. 41, R. 1 — Court-fees — Suit for paitition — 

Remand — Appeal. 

A District judge in appeal in a suit for a parti¬ 
tion of a house remanded the suit, after deciding to 
what fractional shares the parties were entitled, 
in order that the partition might be carried out by 
the court of first instance. The District Judge, 
however, erroneously described his order as an 
order of remand under S. 562 of the Code of Civil 
Procedure. Held on appeal from such order attack¬ 
ing the case on the merits that the memorandum 
of appeal must be stamped as an appeal from a 
decree. (1908) 1908 A W N 40 (40) : 5 A L J 545 
(DB). 

-O. 41, R. 1 — Memo, of appeal to lower court 

insufficiently stamped — Deficiency not made good 
in the High Court — Decree in favour of respon¬ 
dent reversed. 

See (1904, 1 A L J 392 (393) (DB). 

8A. Cross suits and appeals. 

—O. 41, R. 1 — Cross-suits — Same issue in¬ 
volved — Appeal against decisions in one only. 

In cross-suits involving the same issue the 
party feeling aggrieved by the decision cannot be 
allowed to appeal against the decree in one of 
them alone without appealing against the decree 
m the other. AIR (Vol 23) 1936 Rang 401 • 164 
Ind Cas 743 (DB). 

-O. 41. R. 1 — Separate decrees — Separate 

appeals — Single suit. 

Two or more decrees cannot be challenged in 
the appeal even when such decrees are based 
upon one judgment to one suit. AIR (Vol 5) 1918 
Pat 219 : 3 Pat LJ 96 : 44 Ind Cas 418. 

9. Evidence, appreciation of. 

See also Civil P. C.. S. 107. 

-O. 41, R. 1 — Appellate Court ought to nay 

respect to opinion of trial Court as to credibility 
of witness. 

An Appellate Court ought to pay respect to the 
opinion which a Judge who has watched and lis¬ 
tened to the witnesses has formed as to their cre¬ 
dibility. There can. however, be cases in which 
a Judge can be shown to have misapprehended 
part of the evidence, or to have drawn inferences 
from the fact found which cannot reasonably be 
justified, or in some other way to have left his 
derision fairlv open to attack. AIR (Vol 33) 1946 
PC 156 : 1946 MWN 520 : (1946) 2 MLJ 156 : 
59 MLW 489. 

-O. 41. R. 1 — Trial Court’s opinion as to Cre¬ 
dibility of witness — Interference in appeal. 
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The Appellate Court should not ordinarily inter¬ 
fere with the trial Court's opinion as to the cre¬ 
dibility of a witness, because the trial Judge alone 
knows the demeanour of the witness; he alone 
can appreciate the manner in which the ques¬ 
tions are answered, whither with honest candour 
or with doubtful plausibility, and whether after 
careful thought, ci with reckless glibness. He 
alone can form a reliable opinion as to whether 
the witness had emerged with credit fiom a cross- 
examination. AIR (Vol 30) 1943 PC 159 : (1943) 
2 MLJ 405 : 48 CWN 1 : 10 BR 139 : 56 MLW 
766 : (1943) ALJ 580 : 1943 AWRPC 71 : 46 Bom 
LR 316 : ILR ,1944) Kar (PC) 109 Sup : 209 
Ind Cas 132. 
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-O. 41, R. 1 — Evidence should be considered 

as whole. 


When dealing with a version spread over several 
consecutive stages, it is inevitable that careful 
regard should be had to them all and their truth 
or falsehood tested on a review of the entire case. 
The incidents have to be judged in the light of 
what preceded and followed; and it would be an 
error to segregate the incidents and test their 
veracity in isolation. AIR (Vol 27) 1940 PC 93 : 
6 BR 636: 21 PLT 519: 52 MLW 57: (1940) MWN 
922: 72 CLJ 263: 1940 AWR (PC) 101: ILR (1940) 
Kar (PC) 235 Sup: 188 Ind Cas 1. 


-O. 41, R. 1 — Finding based upon agreement 

not pleaded and unsupported. 

The finding of the lower Court based upon an 
agreement, not pleaded and unsupported by evi¬ 
dence. cannot be accepted. (1936) 159 Ind Cas 

96: 18 NLR 104. 


-O. 41, R. 1 — Discretion of Appellate Court 

in the consideration of evidence cannot be res¬ 
tricted. (1936) 165 Ind Cas 49: 1936 OWN (CC) 
906 (DB). 


-O. 41. R. 1 — Finding based not on mere pre¬ 
sumption. 

Where the Court has after a consideration of 
the entire evidence recorded a clear finding one 
way or the other, then the finding is based not 
on a mere presumption, but on the evidence, and 
iias to be accepted. AIR (Vol 22) 1935 All 509: 1935 
AWR (HC> 503: (1935) ALJ 834: 57 All 895: 158 
Ind Cas 197 (DB). 


-O. 41. R. 1 — Ordinarily where the judgment 

of the Court below is on a pure question of fact 
depending on the credibility of witnesses, it is 
not desirable that an Appellate Court should 
differ. But where that Court has not discussed 
the evidence and has mentioned witnesses only by 
numbers and not bv names, the Appellate Court 
mav differ. AIR (Vol 22) 1935 All 329: (1935) ALJ 
150: 1935 AWR (HC) 218: 57 All 85: 153 Ind Cas 
1078 (DB >. 


-O. 41, R. 1 — An Appellate Court will not be 

justified in interfering with the findings of fact 
arrived at by a trial Court, upon the evidence ex¬ 


whole case including the facts is no doubt within 
the jurisdiction of the Appellate Court. But 
generally speaking, it is undesirable to interfere 
with the findings of fact of the trial Judge who 
sees and heais the witnesses and has an oppor 
tunity of noting their demeanour, especially ^ 
cases where the issue is simple and depends on 
the credibility which attaches to one or other of 
conflicting witnesses. AIR (Vol 20) 1933 Oudh 170 
(2) : 10 OWN (CC) 147: 8 Luck 538: 160 Ind Cas 
346 (DB). 


-O. 41, R. 1 — Decision on the credibility of 

witness. 


It is undesirable in interfering with the find¬ 
ings of fact of the trial Judge, who sees and 
hears the witnesses, and has an opportunity ot 
noting their demeanour, especially in cases where 
the issue is simple, and depends on the credit 
which attaches to one or the other of conflicting 
witnesses. Nor should his pronouncement with 
respect to their credibility be put aside on a mere 
calculation of probabilities by the Court of Appeal 
AIR (Vol 20) 1933 Oudh 142: 10 OWN (CC) 201: 
150 Ind Cas 330. 


-O. 41, R. 1 — Appellate Court, functions of — 

Question of fact — Inferences from fact. 

A Court of appeal ought never to reverse the 
judgment of an inferior Court unless quite con¬ 
fident that the judgment given in the Court be¬ 
low is wrong. Where the case depends upon pro¬ 
per inferences to be drawn from facts indisput¬ 
ably established by the evidence an appellate 
court may be in as good a position to judge as 
the original tribunal. But where the case hinged 
on tlie question which of two conflicting stories is 
to be believed, to which witnesses credence is to 
be given the original tribunal is far better placed 
than the appellate Court to correctly gauge the 
truth. (1904) 6 Bom LR 1130 (1131) (DB). 


-O. 41, R. 1 — Appellate Court — Objection to 

admissibility of evidence not objected to in first 
court. 


See (1904) 31 C 155 (158). Also (1901) 23 A 331 
(336): 1901 AWN 91. ' 


-O. 41, R. 1 — Mortgage document — T. P. Act, 

S. 88 — One attesting witness not called — No 
objection taken in first — Raising of objection in 
appeal — Waiver. 

Where a mortgage document is tendered in evi¬ 
dence but an attesting witness was not called to 
prove execution as provided in S. 68. T. P. Act, 
and no objection is taken on that score in the 
first Court, it must be taken to have been waived 
and I he objection cannot be taken in appeal. (1903) 
13 MLJ 143 (143) (DB). 


10. Limitation. 


-O. 41, R. 1 — Appeal filed in time becoming un- 

traceable — New appeal filed — Appeal not time- 

lia rrod 


cept for very strong reasons. AIR (Vol 22) 1935 
Rang 30: 154 Ind Cos 535. 

-O. 41, R. 1 — Courts of Appeal should be most 

reluctant to reverse such findings of fact more 
especially when the lower Court has had an oppor¬ 
tunity of seeing the witnesses and the case re- 
quires the expression of opinion as to the credi¬ 
bility of the witnesses called. AIR (Vol 21) 1934 
Pat 30: 148 Ind Cas 498 (1) (DB). 

-O. 41, R. 1 — Trial Judge’s decisions based on 

testimony of witness. 

According to well-established rules, great re¬ 
gard is to be paid to the findings of a Judge who 
has decided matters of fact deposed to by witnesses 
at the trial before him. On appeal the 


If an appeal which is filed in time is not trace¬ 
able in the office and a new one is filed after the 
expiry of limitation, the appeal must be held to 
have been filed in time as the new appeal amounts 
only to a reconstruction of the old one. AIR (Vol 
32) 1945 Lnh 15: 46 PLR 350: 219 Ind Cas 425 

(DB). 

-O. 41, R. 1 — Court-fee paid after limitation 

but within time allowed. 

Where an application for leave to appeal ‘in 
forma pauperis’ is dismissed but no time is given 
to tlie applicants to pay court-fee at the time but 
only when the applicants apply for it after the 
expiration of limitation for filing the appeal, and 
the court-fee is paid within the time so allowed, 
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the case is covered by S. 149 and the appeal is 
Within time. Even if it is not, the delay would 
be condoned by S. 5, Lim. Act. AIR (Vol 32) 1945 
Oudh 172: 1945 AWR (CC) 5: 1945 OWN (CC) 20 
(DB). 

-O. 41, R. 1 — Limitation for appeal expiring on 

Sunday — Following day was a public holiday — 
Appeal presented before limitation but was not 
accompanied by copies of judgment and decree — 
Court making order dispensing with a copy of 
judgment but refusing to dispense with a copy of 
decree — Copy of decree was asked for on the 
next day of the public holiday and filed on the 
day it was obtained: 

Held, that the time taken for obtaining the 
copy of decree could be deducted and that the 
appeal was in time. AIR (Vol 25) 1938 Bom 288: 

40 Bom LR 389: 175 Ind Cas 508. 

-O. 41, R. 1 — (Peshawar) — Appeal filed with¬ 
in time but without copy of judgment of trial 
Court — Appeal returned and again filed with 
copy, but beyond limitation. 

Where an appeal was filed within limitation 
without a copy of the judgment pf the trial Court 
having been enclosed as required by the amended 
R. 1 of O. 41, (amended by Judicial Commissioner’s 
Court) and the appeal was returned with the 
direction that the copy of the judgment should 
be produced, and it was presented again with the 
copy of the judgment of the trial Court, when the 
period for filing the appeal had expired: 

Held, that the appeal was barred by time. AIR 
(Vol 24) 1937 Pesh 50: 168 Ind .Cas 878 (DB). 

-O. 41, R. 1 — Minor — Appointment of guar¬ 
dian, whether necessary. 

Where the person against whom an appeal is 
to be presented is the minor respondent and not 
his guardian, the appointment of a proper guar¬ 
dian is not a necessary preliminary to the filing 
of an appeal, although it is necessary before the 
appeal can be properly heard and disposed of. The 
appeal, therefore, must be deemed to have been 
presented in time by calculation of the date when 
it was actually presented. AIR (Vol 23) 1936 Pat 
153: 2 BR 344: 161 Ind Cas 579 (DB). 

-O. 41, R. 1 — Appeal filed with proper stamp 

beyond time — Lahore High Court Rules and 
Orders, Vol. I, Chap. 14-B, Para. 2 . 

Where an appeal is filed without the order 
appealed against being stamped and the same re¬ 
turned and filed again with proper stamp but out 
of limitation, the appeal is barred bv time. AIR 
(Vol 22) 1935 Lah 124 (2): 37 PLR 124: 153 Ind 
Cas 64. 

-O. 41, R. 1 —• An appeal filed without a court- 

fee stamp should not be held to be a nullity and 
could be a case for the application of S. 5, Lim. 
Act. AIR (Vol 22) 1935 Oudh 231: 1935 OWN (CC) 
162: 1935 RD 78: 10 Luck 569: 154 Ind Cas 135 
(DB). 

-—-O. 41, R. 1 — Stamp not affixed till long after 
expiry of period of limitation. 

Where no court-fee stamp was affixed to the 
copy of the order appealed against which was 
filed with the memo, of appeal, and the 
stamp was not affixed till long after the expiry 
of limitation and the appellant had nothing to 
urge in justification of the mistake and the delay 
in affixing the stamp: 

Held, that the appeal was not properly presented 
within time and ought to be dismissed. AIR (Vol 
21) 1934 Lah 272: 35 PLR 142 (1) : 147 Ind Cas 
343. 

--O. 41, R. 1 — Time for copies, though not 

necessary, to be excluded. 

In reckoning the time for presenting an appeal, 
the time required for obtaining a copy of the de- 
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cree and judgment must be excluded, even though 
by the rules of the Court it is not necessary to 
obtain such copies. AIR 1927 Rang. 20: 4 Rang 
265: 98 Ind Cas 417, Reversed. 109 Ind Cas 1: 5 

OWN 479: 30 Bom LR 842: 47 CLJ 510: 6 Rang 
302: 26 ALJ 657: 32 CWN 845: 55 IA 161: 28 MLW 
207: AIR (Vol 15) 1928 PC 103: 54 MLJ 696. 

-O. 41, R. 1 — Connected appeals. 

There were two connected appeals before the 
lower appellate Court. A full judgment was re¬ 
corded in one while a brief order referring to 
the lull judgment was recorded in the other. A 
copy of this brief order alone was filed with the 
appeal and a reference was made to the copy of 
the full judgment which was filed in a connected 
appeal. The latter appeal was rejected while the 
foimer was admitted. At that time copy of the 
full judgment being ordered to be filed was accord¬ 
ingly filed though after the period of limitation 
has expired, 

Held, that the appeal was in time. (1928) 109 
Ind Cas 564 (Lah). 

--O. 41, R. 1 — Excusing delay. 

Where a copy of the order of the Com l below 
on a preliminary issue was not filed along with 
the copy of the final order, and when it was filed, 
the period of limitation had expired, but it was 
found that preliminary o:der was not contested. 

Held, that it would be but fair to condone the 
delay under S. 5, Limitation Act. 9 LLJ 566: 106 
Ind Cas 826: AIR (Vol 14) 1927 Lah 905. 

-O. 41, R. 1 — Delay — Gross negligence can¬ 
not be condoned. 

Where the appellant’s counsel acted with, gross 
negligence in valuing the apnea!, and thus it was 
presented with insufficient Court-lees and the de¬ 
ficit was made good beyond limitation. 

Held, that the delay in making good the defi¬ 
ciency that occurred in consequence ol clear neg¬ 
ligence cannot be condoned. 102 Ind Cas 615: 28 

PLR 328: 9 LLJ 290: AIR (Vol 14) 1927 Lah 884. 

-O. 41, R. 1 — Appeal without decree — Filing 

after time — Appeal barred. 

The appeal presented without a copy of the de¬ 
cree is not a proper presentation and the fact of 
the dec:ee being applied for and filed after the 
limitation period, would not save the appeal from 
being barred. 4 Lah LJ 193 : AIR (Vol 9) 1922 

Lah 191. 

——O. 41, R. 1 — Necessity of — Absence — Effect. 

Under Ch. 3, R. 2, of the Rules made by the 
Allahabad High Court and O. 42, R. 1. as amend¬ 
ed by the Allahabad High Court, a memorandum 
of second appeal must be accompanied by a copy 
of the judgment of the Court of first instance. 
Otherwise the Comt must refuse to accept the 
memorandum under S. 122 of the C. P. Code. 
Both Ch. 3. R. 22 of the Rules of the Allahabad 
High Court and the amendment made by that 
Court in O. 42. R. 1, are ‘intra vires’. The terms 
of the amended O. 42. R. 1. do not allow the con¬ 
struction that the Court can dispense with t ie copy 
of judgment of the T’ial Court. Bui when a pro¬ 
perly constituted appeal is presented out ot time 
nothing prevents the application of Limitation 
Act S. 5 in a proper case. 63 Ind Cas 338: 43 All 
660: 19 ALJ 598: AIR (Vol 8* 1921 All 23 (DB*. 

-O. 11. R. 1 — Appeal. 

Where the delect in presentation was not cured 
within a reasonable time, the delay cannot be ex¬ 
cused. (1920) 2 Lah LJ 728. 

_ O. 41 , R. l — Presentation of appeal — Copy 

of Judgment filed after limitation — Limitation. 

When the copy of the judgment is filed after 
the period of limitation, the appeal must be dis¬ 
missed in the absence of just cause shown lor ex- 
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tending the time. AIR (Vol 4) 1917 Lah 436: 67 
PR 1917: 133 PWR 1917: 41 Ind Cas 918. 

O. 41, R. 1 — Presentation of appeal — Copy 
of decree or judgment — Not filed with memo¬ 
randum of appeal — Decree not drawn up. 

Where an appeal is preferred against a decree 
or an order, the memorandum ought to be accom¬ 
panied by a copy of the judgment and a copy of 
the decree or order as the case may be. Where 
an order has not been drawn up. the appellant may 
simply attach to his memorandum a copy of the 
judgment alone and time should run from the 
date of the judgment. Where, however, a separate 
order is drawn up embodying the formal expres¬ 
sion ox the decision, copies of both the documents 
should be attached and the appellant will be en¬ 
titled to a deduction of the time required for ob¬ 
taining copies thereof. (1912) 15 CLJ 498: 14 Ind 
Cas 1006 (DB). 

-O. 41, R. 1 — Appeal from wrong order — Con¬ 
version of appeal as one from another order _ 

Limitation Act, S. 5 — Return to the lower appel¬ 
late Court. 

When the High Court found that the order 
appealed against to the lower appellate court did 
not lie, in law but that properly the appeal should 
have been filed against another order of a different 
date, their Lordships converted the appeal to the 
lower appellate court into an appeal from the 
right order and returned the records to the lower 
appellate court for the exercise of its discretion 
under S. 5 of the Limitation Act, on a considera¬ 
tion of the facts that led up to the delay. (1905) 

7 Bom LR 664: 30 B 56 (60> (DB). 

11. Memo of appeal. 

-—O. 41, K. 1 — Pleading — Contentions incon¬ 
sistent with those raised in written statement can¬ 
not be allowed to be raised for first time in ap¬ 
peal. 

It is not open to a person who is brought on 
the record in appeal as a legal representative of 
the defendant to laise for the first time in appeal 
contentions which are not only new but also in¬ 
consistent with those raised in the written state¬ 
ment put in by the defendant. AIR (Vol 33) 1946 
Lah 4.50 (DB). 

-O. 41, R. 1 — Ground for. 

In an appeal arising out of execution proceed¬ 
ings, it is not open to the appellant, the legal 
representative of the judgment-debtor, to re-open 
the question that the transaction is not binding 
on him, when that question has become final by 
reason of a decision in a previous suit against 
which there was no appeal. AIR (Vol 28) 1941 
iMad 430 : 53 MLW 283: J941 MWN 216‘ (1941) 1 
ML.J 469; 109 Ind Cas 23 (DB). 

O. 41, It. 1 — No distinction in this respect 
between Letters Patent appeal or any other ap¬ 
peal. 

No memorandum of appeal, whether in n Let¬ 
ters Patent appeal or any other appeal can be 
considered to be complete unless ii mentions the 
names of the parties against whom relief is sought 
There is no real reason, for making any distinc¬ 
tion between a Letters Patent appeal and rnv o'her 
appeal AIR (Vol 25) 1938 Lah 325: 40 PT,R 1 OC.O■ 
ILR < 1938) Lah 393: 180 Ind Cas 698 (DB». 

O. 41. R. 1 — It is not proper to state in the 
grounds of appeal the same ground over and over 
again or the legal arguments in supoort of the 
grounds. AIR (Vol 22) 1935 Mad L82- GB All .J 
218: (1225) MWN 172: 41 MLW 257 : 58 Mad 111- 
157 Ind Cas 589 (DB). ' 

-O. 41. R. 1 — Legal representative. 

The legal representative of a deceased appel¬ 
lant can assail the decree of the lower Court on i 
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1 such grounds only as would have been available 
to the deceased appellant. AIR (Vol 21) 1934 p a t 
- 443 : 1 BR 205: 153 Ind Cas 557 (DB). 

O. 41, R. 1, S. 96 Application for review of 
part of decree — Appeal against decree passed on 

review — Appellant, whether can claim for increase 
of amount awarded by original decree. 

Although If an application’ for review is re¬ 
jected, the party applying would 'be debarred from 
asking for relief, he can after a decree has been 
passed on review, claim in appeal against that 
decree that the amount awarded by the original 
decree should be increased. AIR (Vol 19 ) 1930 
Nag 143: 28 NLR 245: 140 Ind Cas 21. 

-O. 41, R. 1 — Admission of appeal — Ban 

later objection. 

The admission of a defective memorandum of 
appeal may operate as a decision and bar a later 
objection where the defect is quite obvious. AIR 
(Vol 14) 1927 Lah 451 (DB). 

-O. 41. R. 1 — Memo of appeal — Can be written 

by anybody. 

It is immaterial whether a memorandum of 
appeal is written by the appellant himself or by some- 
body else as long as it is signed by the appellant 
(or his agent duly authorised in his behalf), and 
presented to the proper authority. Hence there 
is no valid objection to the entertainment of the 
appeal where the memorandum is written by a 
petition-writer. 83 Ind Cas 543: AIR (Vol 10) 
1923 Lah 484 (DB>. 

-O. 41, R. 1 — Form. 

Plea 3 of the memorandum of appeal ran as 
follows: — “That the Court below should have 
decided issues 6 , 7, 8 . 9. 10. 12 and 13 in favour of 
the defendants-appellants”. Held each should 
raise a specific issue. Appeals drawn up in this 
way are liable to be returned for amendment. 77 
Ind Cas 839: 9 OLJ 637: AIR (Vol 10) 1923 Oudh 
113. 

--O. 41, Rr. l and 3 — Urdu stamped paper with 

a title and English paper containing grounds. 

A document in Urdu with stamp and the title 
of the case accompanied by a document in Eng¬ 
lish, containing the grounds, form together a valid 
memorandum of appeal. Even if the vernacular 
memorandum is regarded as an appeal the defect 
could be cured under R. 3. AIR (Vol 7) 1920 Lah 

314: 2 Lah LJ 507: 2 UPLR (Lah) 49: 55 Ind 

Cas 24. 

12. Onus. 

-O 41. R. 1 — It is for an appellant to show 

that the Court below is wrong, and a respondent 
is entitled to rely on the statement of facts con¬ 
tained in the judgment of the Court below until 
ikey are shown by the appellant to be incorrect. 
AIR (Vol 27) 1940 All 467 : 1940 AWR (HC) 623: 
191 Ind Cas 620 (DB). 

—O. 41, R. l — in an appeal the burden of 

proving (lint I he judgment appealed from is wrong 
rests upon the appellant, and he does not dis¬ 
charge that onus by merely showing that there 
is an equal possibility of the judgment in favour 
' i one party or the other being correct. AIR (Vol 
2D 1934 PC 208: 11 OWN (PC) 1031: (1934) ALJ 
809 : 67 AILJ 3G1 : 40 MLW 415 : 60 CLJ 128 : 
88 CWN 1157 ; .36 Bom LR 931 : 4 AWR (PC) 
.353 : (19341 MWN 976 : 151 Ind Cas 45. 

——O 41. R. i — in appeal it need not neces- 
sarilv be shown that the judgment is perverse. It 
is enough to show that it is inconsistent with the 
ev idence or based upon unsound deduction. AIR 
(V 20) 1933 Bom 361 : 35 Bom LR 763 : 149 Ind 
Cas 271 (DB). 
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O. 41, R. 1 — Onus of proving judgment ap 


pealed against to be wrong. 

In appeals the burden of showing that the 
judgment appealed from is wrong lies upon the 
appellant, if all he can show is nicely balanced 
calculations which lead to equal possibility of the 
judgment on either the one side or the other 
being right, he has not succeeded. AIR (Vol 20) 
1933 Oudh 142: 10 OWN (CC) 201: 150 Ind Cas 
330 (DB). 

-O. 41, R. 1 — In appeals the burden of show¬ 
ing that the judgment appealed against is wrong 
lies on the appellant. It all he can show is nicely 
balanced calculations which lead to the equal pos¬ 
sibility of the judgment on either the one side or 
the other being right, he has not succeeded. AIR 
(Vol 18) 1931 Oudh 346: 8 OWN (CC) 883: 15 RD 
427: 134 Ind Cas 407. 

_O. 41, R. 1 — Appeal — Onus of showing lower 

Court’s judgment is wrong — Duty of respondent 

to show that it is right. 

When an appeal is preferred against a judg¬ 
ment. it is for the appellant to show it is wrong, 
and not for the respondent to show it is right. 
(1902) 4 Bom LR 167: 12 MLJ 83: 6 CWN 386; 
29 Cal 137 (199): 29 IA 24 (PC). 

13. Parties. 

-O. 41, R. 1 — Appeal by third person. 

Quaere— It is doubtful whether an appeal 
is tenable at the instance of a person who has 
not been joined as a party to the case. AIR (Vol 
31) 1944 Nag 137 : 1944 NLJ 6S: ILR (1944) Nag 
522: 216 Ind Cas 65. 

-O. 41, R. 1 — Pro forma defendant’s interest 

prejudiced. 

The law allows any party to a suit who is ad¬ 
versely affected by a decree to appeal from it and 
if a pro froma defendant considers that his inte¬ 
rests with reference to the subject-matter of the 
suit have been prejudiced, an appeal filed by him 
would be competent. AIR (Vol 29) 1942 Cal 1: 
ILR (1941) 2 Cal 434 : 73 CLJ 475; 200 Ind Cas 
822 (DB). 

- O. 41, R. 1 — Appeal from Tea Licensing Com¬ 
mittee to a judicial tribunal — That body or com¬ 
mittee should be made respondent. (1939) ILR 
1939-2 Cal 277: 43 CWN 820. 

_O. 41, R. 1 — Appeal by decree-holder from 

order in execution setting aside sale — Auction 
purchaser. 

Where a decree-holder prefers an appeal 
from the order in execution setting aside a sale 
and the auction-purchaser to whom a notice has 
been given does not show any interest one way or 
the other and the purpose of the appeal is to con¬ 
firm the sale, it is unnecessary to join him as a 
party and the appeal does not fail if he is not so 
joined. AIR (Vol 25) 1938 Nag 525: 1938 NLJ 
303; ILR (1940) Nag 302: 179 Ind Cas 256 (DB). 

-O. 41, R. 1 — Beneficiary of charitable funds. 

The Court should not encourage appeals by 
beneficiaries of charitable funds, where the Advo¬ 
cate-General is before the Court and can appeal 
if he thinks proper. AIR (Vol 24) 1937 Bom 63: 
38 Bom LR 1283: ILR (1937) Bom 425: 166 Ind 
Cas 940 (DB). 

——O. 41. R. 1 — Person not party to suit. 

Only persons whose names appear as parties 
to the decree or order of the Court below, are 
entitled to appeal if they are aggrieved. Where a 
person’s name does not appear in the array of 
parties, it is open to him to ask the Court to im¬ 
plead him. If he has not chosen to do so. he 
cannot maintain an appeal. AIR (Vol 24) 1937 
Lah 347 : 173 Ind Cas 505. 


-O. 41, R. 1 — Competency. 

Where the suit would have been quite all 
right even if it had been instituted by the plain¬ 
tiffs against the contesting defendants without 
impleading the deceased defendant-respondent as 
a defendant and there is no apprehension of there 
being any inconsistent decree if the appeal were 
to be allowed, the appeal does not become incom¬ 
petent by not bringing on record the legal repre¬ 
sentatives of the deceased on his death pending 
the appeal. AIR (Vol 22) 1935 Cal 202: 60 CLJ 
225 : 155 Ind Cas 733. 

-O. 41, R. 1 — An appeal cannot proceed in the 

absence of a necessary party. AIR (Vol 22) 1935 
Pesh 106 : 157 Ind Cas 502. 

-O. 41, R. 1 — No decree against one of the de¬ 
fendants who died when an appeal by others was 
filed — Heirs of deceased parties to appeal. 

It is open to some of the defendants in a suit 
for partition, to file an appeal without making 
the heirs of the deceased defendant parties in 
whose favour no decree is passed in the partition 
suit and there is no defect of parties. AIR (Vol 
21) 1934 Cal 488 : 38 CWN 268 : 61 Cal 302 : 151 
Ind Cas 749 (2) (DB). 

-O. 11, It. 1 — Persons not party to first ai>- 

peal. 

When one of the parties to a suit is no party 
io the first appeal, it is not competent for him 
to file a second appeal. To permit such an appeal 
would really amount in effect to permitting an 
appeal against the decree of the trial Judge. AIR 
(Vol IB) 1931 All 766 (2) : (1931) ALJ 271 : 132 
Ind Cas 205 (DB'. 

-O. 41, R. 1 — Non-contesting parties — Omis¬ 
sion — Not fatal. 

Where certain non-contesting defendants 
were not impleaded as parties in the lower appel¬ 
late court in the appeal preferred by the contest¬ 
ing defendants and the plaintiff having preferred 
a second appeal similarly omitted to implead them, 
Held, that the appeal was not rendered incompe¬ 
tent on that account. AIR (Vol 17) 1930 Cal 748: 
34 CWN 642; 

-O. 41, It. 1 — Right to appeal — Legal repre¬ 
sentative. 

An appeal by a legal representative without be¬ 
ing recorded as a legal representative on an appli¬ 
cation dulv made bv him is not maintainable. 
AIR (Vol 5) 1918 All 303: 16 ALJ 394: 45 Ind Cas 
451 (DB). 

-O. 41, R. 1 — Right to appeal —- Party. 

The right of appeal is allowed only to a per¬ 
son who is a party to the suit from which the 
appeal lies & who is aggrieved by the decree. AIR 
(Vol 5) 1918 Lah 263: 84 PWR 1918; 32 PLR 1918: 
45 Ind Cas 131. 

-O. 41, Rr. 1 and 4 — Right to appeal — Party. 

A defendant not appearing in an appeal prefer¬ 
red by his co-defendant cannot be said to be con¬ 
structively a party to the appeal. He cannot pre¬ 
fer appeal from an order of the lower court after 
remand. (1912) 16 Ind Cas 693 (Mad) (DB). 

- O. 41. R. 1 — Right to appeal — Stranger. 

A party cannot appeal from a decree in his 
favour merely because of an adverse finding on 
an unnecessary issue. 120 PLR 1911: 101 PWR 

1911: 9 Ind Cas 1030. 

14. Powers and duties of Court. 

_O. 41, R. 1 — Where the decision of the point 

in appeal affects the jurisdiction of the lower 
Court, the Appellate Court cannot refuse to ad¬ 
judicate upon it merely because of an unwise and 
ill-advised concession made by the appellant in 
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the lower Court. AIR (Vol 28) 1941 Mad 287: 1940 
MWN 1152 : (1940) 2 MLJ 858: 52 MLW 962. 

-O. 41, R. 1 — Reference to Official Referee — 

He arriving at definite finding of fact — His report 
confirmed by Court. 

Where a case is referred to the Official Re¬ 
feree who comes to a definite finding of facts which 
are stated in clear and unequivocal terms and the 
finding is based upon the impression which he 
formed as to the credibility of the witnesses at 
the time when the oral evidence was given and 
the Judge before whom his report comes for con- 
nrmation confirms the finding, the principle of 
law applicable to a matter of this kind is, that 
a Court of appeal ought not to interfere unless 
it is satisfied that the judgment, which it is review¬ 
ing is clearly wrong. AIR (Vol 25) 1938 Cal 218 

^219. 220) : ILR (1937) 2 Cal 459: 175 Ind Cas 
167 (DB). 

15. Proper presentation 
See also Notes 16 and 17. 

O. 41, R. 1 — Pleader being busy, memo pre- 
sented by another Pleader on verbal instructions 
of authorised Pleader — Original Pleader (Autno- 
riscd) however appearing subsequently on several 
dates fixed in the appeal. 

The appellant engaged G, a Vakil, on Janu¬ 
ary 4, 1941 and signed a power-of-attorney in his 
lavour. The memorandum of appeal was prepared 
and signed by G as also the power-of-attorney in 
token of his acceptance on January 15, 1941. But 
being busy in one of the Courts on that date, he 
asked S. Advocate, to file the appeal in the Dis¬ 
trict Court on his behalf. This was done. G ap¬ 
peared subsequently on several dates fixed in the 
appeal. When it came up for final hearing before 
the District Judge, a preliminary objection was 
raised on behalf of the respondent that the ap¬ 
peal had not been properly presented and was con¬ 
sequently liable to be dismissed: 

Keia, that the appeal could have been pre¬ 
sented by S at the instance of G although the 
' foimer had no power-of-attorney in his favour, 
or, m other words the power to present the ap¬ 
peal could have been verbally delegated by G: 

, Held, further that it would be merely an irre¬ 
gularity and as the Pleader engaged in the case 
ha 1 been appearing on several dates after that 
da.e, it must be deemed to have been cured or 
condoned and the Court would not have been 
acting without jurisdiction if it had refused to give 
effect to the plea that the appeal had not been 
pr^n-ly presented on behalf of the appellant 

r P <™ 31 * 1944 Lah 131: 40 PLR 96: JLR ( 1945i* 
Lah 274: 216 In cl Cas 5 (DB). 

O. 41. R. l — Presentation of plaint bv an 
unauthorised person is an irregularity which can 

need by the trial Court. But where no attempt 
has been made by (lie defendan! io ;e t if cured 

-?o r ’ annot allowed to get it cured air. (Vol 

1941 Ouclh 169 : 1941 OWN (CO 1253 • 1941 
OLR (CO 32 : 191 Ind Cas 821 . ' ' 

O. 41 R. 1 — Pleader presenting jcmo with¬ 
out signature. 

S, a senior Counsel was engaged bv a Party 
but the memorandum of appeal was on'v signed 
by a newly enrolled Pleader who had not been 
engaged as Counsel but was merely working as an 
apprentice with S and the memorandum was pre¬ 
sented by the apprentice without the signature 
and permission of s: 

Held, that there was no proper presentation 
ol the memorandum. AIR (Vol 26) 1939 Lah 41- 
41 PLR 327: 179 Ind Cas 895. P 
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-O. 41, R. 1 — Practice of Court to put memos 

in petition box — Person having power-of-attornev 
putting memo in box — Subsequent appearance 
of junior Counsel, not having power-of-attornev 
does not invalidate the presentation. y \ 

Strictly speaking under O. 41, R. l, the memo 
of appeal should be presented to the Court or 
some officer appointed by it in this behalf. But if 
the Court has adopted the practice of presenting 
appeals by putting them in petition box, the per¬ 
son who puts the memo, in the box would be the 
person presenting the appeal. The appearance of 
a junior Counsel for taking a date, though hav¬ 
ing no power-of-attorney would not invalidate the 
presentation of appeal when the person who had 
put in the appeal was duly authorised. The de¬ 
fect. if there be any is technical and should be 
condoned. (1938) 173 Ind Cas 796: 39 PLR 456. 

-O. 41, R. 1 — Scope of — Appeal, if ca n be 

presented by any person. 

The language of O. 41, R. 1 , is not susceptible 
of the interpretation that an appeal can be pre¬ 
sented to the Court by any person, and that it 
is not necessary that he should be duly authorized 
to present the appeal. AIR (Vol 23) 1936 Lah 
195; 167 Ind Cas 467. 

;-41. R. l — Copies of Urdu translation of 

judgment and decree filed with memorandum of 
appeal —• No proper appeal — Insufficient compli¬ 
ance with law. (1936) 38 PLR 288. 

-O. 41, R. 1 — Under O. 41, R. 1 read with O. 

3, R. 1, a memo, of appeal has to be filed by the 
appellant in person or by specially empowered 
agent or Pleader. Under O. 3. R. 4 (2) the ap¬ 
pointment of Pleader only remains in force during 
the lifetime of a client. Not only would an appeal 
preferred by a Pleader on behalf of such a client 
who lias died be incompetent but the memo, of 
appeal itself would be non-existent. Though the 
Court may under S. 153 allow an amendment of 
the appeal against the person who has died before 
the presentation of appeal, it has no such power 
where it is sought to substitute a person for the 
potential appellant who died before the memo, 
was filed. AIR (Vol 21) 1934 Nag 274: 31 NLR 57: 
153 Ind Cas 251 (DB). 

-O. 41, R. 1 — Presentation in Judge's house 

after Court hours. 

Where an appeal is filed on the last day of 
limitation, if the Judge finds that there was suffi¬ 
ce cut reason for not presenting the appeal within 
Court hours on that day he can receive the ap¬ 
peal at his residence after Court hours. AIR (Vol 

13» 1931 Lah 671 : 32 PLR 417 • 133 Ind Cas 442 
( 1 ). 

O. 41, R. 1 — Printing of records — Duty of ap¬ 
pellant to print documents relied on by trial 
Court. 

Where (he trial Court has relied upon certain 
documents and based its judgment upon them, it 
is - ,ie duty of (he appellant to print those docu- 

nionH AIR (Vol 18> 1931 Lah 347 : 130 Ind Cas 
772 (DB). 

41, R. j — Presentation by unauthorized 
person is no appeal at all. 

.Where a memorandum of appeal is present¬ 
er in Court by an unauthorized person it is no 
appeal at all and (he Court may reject it for that 
obvious defect but 1 lie Court is not justified in 
iieating ii as an appeal in due form and reject¬ 
ing the same as statute barred. 121 Ind Cas 546: 
1930 ALJ 394; AIR (Vol 17 > 1930 All 112 (DB). 

O. 11 , R. 1 — Presentation of appeal — P re " 
senting by unauthorised person. 
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Where an appeal was filed by one of its offi¬ 
cers on behalf of a company, the defect can be 
cured by putting in a power of attorney autho¬ 
rising the signatory. (1910) 34 Bom 1: U Bom LR 
1 : 1 Ind Cas 14 (DB). 

16. Time for presentation. 

See also Note 15. 

-O. 41, R. 1 — Vacation or even on Sunday to 

proper officer. 

There is nothing to prevent the presentation 
of a plaint or a memorandum of appeal during a 
vacation or even on a Sunday provided it is pre¬ 
sented to a proper officer and that officer receives 
it. 71 Ind Cas 426: 3 PLT 820: 1922 PHCC 365: 1 
PLR 12: 2 Pat 264: AIR (Vol 10) 1923 Pat 150. 

17. Vakalatnama. 

See also Note 15. 

-O. 41, R. 1 — Presentation of appeal by Plea¬ 
der having no vakalatanama. 

The presenting or the filing of the appeal 
amounts to acting on behalf of the appellant, and 
on the day that the appeal is presented, the per¬ 
son presenting the appeal must be duly authorised 
to act on behalf of the appellant. 

Where an appeal was not presented by A’s 
clerk but by C who duly signed the memo, of 
appeal it cannot be said that C was merely an 
agent of A, as by signing the memorandum of 
appeal he acted independently of A and presenta¬ 
tion of the appeal by him cannot be held to be 
presentation by an agent or clerk of A. When 
the appeal is filed by C without a vakalatnama, 
no appeal is validly presented. AIR (Vol 23) 1936 
Lah 195 : 167 Ind Cas 467. 

-O. 41, R. 1 — An appeal filed with a defective 

vakalatnama cannot be considered as properly 
presented. 91 Ind Cas 865: AIR (Vol 13) 1926 
All 252. 

-O. 41, R. 1 — Non-filing of Vakil-pati'a with 

appeal — Procedure. 

The non-filing of the Vakil-patra in Court 
with the appeal would not prevent the appeal from 
being an appeal properly preferred. The proper 
practice is that the appellant, if a Vakil-patra is 
not filed with the appeal, should apply to the 
Court as soon as it is filed for leave to take the 
appeal on the file. 28 Bom LR 538: 95 Ind Cas 
266: AIR (Vol 13) 1926 Bom 336 (DB). 

-O. 41, R. 1 — Presentation of appeal — Pleader 

— Vakalat not signed by party. 

Where a memorandum of appeal is presented 
by pleader whose vakalat is not signed by the 
party but the defect is subsequently rectified, there 
is a valid presentation of the appeal. (1913) 11 
ALJ 779; 21 Ind Cas 444. 

-O. 41, R. 1 — Presentation of appeal — Vaka¬ 
latnama filed after limitation period — Effect of 
delay. 

An appeal is barred though it is filed in time, 
if the vakalatnama is filed after the limitation 
period. (1911) 13 CLJ 544 : 11 Ind Cas 387 (DB). 

i -O. 41, R. 2. 

1. Appellate Court whether can set up new case. 

2. Grounds not set up in memorandum of 

appeal. 

See also, Note 4. 

3. Point of jurisdiction. 

4. New case or point. 

See also Civil P. C., S. 100. 

5. Mixed point of law or fact. 

6. Point of law. 

7. Leave of Court. 

8. Point cf limitation. 

9. Presentation of appeal. 


10. Res judicata, Plea of. 

11. Scope. 

12. Change of ground. 

13. Waiver. 

1. Appellate Court, whether can set up 

new case. 

-O. 41, R. 2 — Appeal — Decision on grounds- 

not raised at the trial. 

The decision in appeal should not proceed on 
grounds not raised at the trial. (1913) 6 Bur LT 
53: 19 Ind Cas 48, 

-O. 41, R. 2 — Where the lower Appellate 

Court has set up a new case not put forward in 
the trial Court by the plaintiff, its judgment is 
clearly vitiated by the error of law. AIR (Vol 29) 
1942 Oudh 180: 1941 OWN (CC) 1340: 1941 AWR 
(Rev) (HC) 1148: 1941 RD 1160: 17 Luck 472: 
198 Ind Cas 184. 

-O. 41, R. 2 — Point that interest allowed by 

trial Court was justified under Interest Act — 
Documents not properly brought on record. 

The point that the interest awarded by the trial 
Court was justified under the Interest Act can be 
raised for the first time in appeal in support of 
the trial Court's decree. But merely because re¬ 
liance on the Interest Act was placed at a late 
stage, the Appellate Court cannot refer to docu¬ 
ments that are not properly brought upon the 
lecord. or accept a new case which was based upon 
facts which are not clear to it and which are 
matters of doubtful inference or surmise. AIR 
(Vol 29) 1942 Sind 165: ILR (1942) Kar 346: 204 
Ind Cas 136 (DB*. 

- O. 41, R. 2 — Court raising a new point itself. 

While it is open to the Court to decide a case 
on any rule of law which it considers applies, it 
is not entitled to decide a case on a point taken 
by itself without giving the parties to the appeal, 
an opportunity of meeting it. AIR (Vol 25) 1938 
Mad 357 : (1938) MWN 269 : 48 MLW 78 : ILR 
(1938) Mad 829 : 174 Ind Cas 493. 

-O. 41. R. 2 — An Appellate Court is not justi¬ 
fied in decreeing a claim on a footing wholly un¬ 
warranted by the pleadings of the parties. AIR 
(Vol 18) 1931 All 600 : 131 Ind Cas 513 (DB). 

-O. 41, R. 2 — Amendment — To suit final and 

preliminary decrees. 

Court has power to amend the memorandum of 
appeal from preliminary decree, so that it will 
be an appeal both as against the final decree as 
well as against the preliminary decree in a mort¬ 
gage suit. AIR (Vol 15) 1928 Cal 167: 106 Incl 

Cas 128 (DB). 

-O. 41, R. 2 — New ground by Court. 

Where the order of remand was appealable under 
O. 43, R. 1, C. P. Code but the appellant did not 
appeal against it and he was precluded from dis¬ 
puting the correctness of the order of remand in 
final appeal. 

Held, that this preclusion of a Party does not 
take away the power, which vests in a Court of 
appeal under O. 41. R. 2, to base its decision upon 
a point not urged in the memorandum of appeal 
and. thereto: e, it can grant relief to the appel¬ 
lant in a fit case. Where the lower appellate 
Court remanded an appeal for admission of oral 
evidence when such evidence was not admissi¬ 
ble. 

Held, that it was a fit case for the exercise of 
the power conferred on appellate court. AIR 
(Vol 13) 1926 Nag 147: 89 Ind Cas 1019. 

- O. 41, R. 2 — Issue raising two questions — 

Impugning one — Whole issue open. 

Where two questions namely the lesal necessity 
for and the antecedency of certain debts incurred 
by the father of a Hindu family, were dealt with 
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under one issue in the Court of first hearing, and 
the appellant in his memorandum of appeal im¬ 
pugned one question only, heid, that the Court 
had power to treat memo of appeal as meaning 
that the appellant wished to impugn the deci¬ 
sion on the issue generally. AIR (Vol 10) 1923 Oudh 
147 : 74 Ind Cas 353 : 25 OC 388 : 9 OLJ 601. 

--O- 44 » 2 — Appellate Court — Powers of 

to make out a new case in appeal. 

It is not open to an appellate Court to make out 
a new case for the first time in appeal contrary to 
the pleadings in the first Court. (1908) 10 Bom 
LR 514 (516) (DB). 

2. Grounds not set in memorandum of appeal. 

See also Note 4. 

:- 0 41 » R. 2 — New point — Point not taken 

in memorandum of appeal although appellant 
having sufficient time to do so, cannot be allowed 
to be discussed in appeal. 

Where a point appears to have been taken in 
arguments in the lower Court but there is nothing 
about it in the memorandum of appeal, the Ap¬ 
pellate Court cannot allow the point to be dis¬ 
cussed before it especially when, if it was desired 
to argue the point the appellant had more than 
five years within which to make an application 
to include that ground in the memorandum of ap- 

(DB (Vo1 33) 1946 Nag 135 : 1946 NLJ 74 

“ O. 41, R. 2 — Ground that finding of lower 
Court is not based on evidence, if not taken in 
memorandum cannot be urged at hearing. 

It is not open to the appellant to contend at 
the hearing of the appeal that the finding of the 
lov er Court was not based on legal evidence spe¬ 
cially when no such ground was taken in the 

memorandum of appeal. AIR (Vol 33) 1946 Pat 
338 (DB). 

-—O. 41 R. 2 — Objection as to absence of no¬ 
tice to certain persons before cancellation of secu¬ 
rity bond. 

An objection as to absence of notice to certain 
persons before cancelling security bonds which 
was not raised in the trial Court nor taken in 
the grounds of appeal, held could not be raised 
for the first time in appeal. AIR (Vol 30) 19-13 
Mad 288 : (1943) 1 MLJ 114 : ILR (1943) Mad 
509 : 56 MLW 25 : 210 Ind Cas 268 (DB). 

O. 41 R. 2 — Plea not raised in grounds can¬ 
not be raised. 

It is not open to an appellant to urge a plea 
in appeal which was not specifically raised in the 
grounds of appeal. (1943) 207 Ind Cas 523 : 1943 
OWN (CO 180 : 19 Luck 204 (DB). 

-—O. 41, R. 2 — A plea not raised in the lower 
Courts nor in the memorandum of appeal before 
the Appellate Court for the determination of 
which the Appellate Court would have to consider 
various facts, is not entertainable in appeal AIR 

(Vol 29) 1942 All 361 : 1942 AWR (HC) 213 • ILR 
(1942) All 498 : 201 Ind Cas 415 (DB). 

O. 41. R. 2 — Appeal — Point as to non-ful¬ 
filment of statutory requirement can be taken for 
first time in anneal. 


be heard to challenge the agreement. AIR (Vol 1 ft 

(DB) Mad 573 : 1929 MWN 262 1 118 111(1 Ca s 494 

-O. 41 ♦R. 2 — Where the appellant definitely 

claimed in the memo of appeal the whole amount 
of interest entered in the plaint on the ground 
that the condition for enhancement was not a 
penalty but conceded at the hearing that the find¬ 
ing of the lower Court regarding condition beta* 
penal was correct. 6 

Held, the Court cannot listen to an entirely dif¬ 
ferent plea which was not entered in the memo¬ 
randum of appeal that the condition was penal 
but that reasonable compensation should be 
granted. AIR (Vol 13) 1926 Lah 11: 26 PLR 240- 
89 Ind Cas 879 (DB). 

-O. 41, R. 2 and O. 47, R. 1 — Grounds taken 

in an application for review but not urged in 
the memorandum of appeal as originally filed 
cannot be urged in support of the appeal after 
its readmission upon the application for review 
AIR (Vol 7) 1920 Cal 106 : 54 Ind Cas 631. (DB). 

-O. 41, R. 2 — New ground — Not raised in 

memorandum of appeal — When entertained. 

An appellate Court is not bound to consider a 
contention not put forward in the memorandum 
of appeal unless there can be no reasonable doubt 
on the record that the evidence on the new point 
raised had been completely given on both sides 
or the decision on the new point is a pure ques¬ 
tion of law and it is expedient in the interests of 
justice to consider and decide it though it was 
not mentioned in the memorandum of appeal to 
the Lower Appellate Court. AIR (Vol 7) 1920 
Mad 88 : 11 LW 611 : 57 Ind Cas 800. 

-O. 41, R. 2 — New grounds — Not raised in 

pleadings nor in the memorandum of appeal. 

An appellate court should not decide a case on 
a plea not raised in the pleadings or in the 
grounds of appeal. (1909) 6 ALJ 636 : 3 Ind Cas 
510. 

-O. 41, R. 2 (S. 542, old Code) — Appellant con¬ 
fined to grounds set out — Technical point not 
raised in memorandum of appeal — Discretion of 
the Court. 

Case in which an appellate Court refused to 
allow a technical plea not taken in appeal to be 
urged. (1902) 6 CWN 395 : 29 C 355 (357) (DB). 

3. Point of jurisdiction. 

——O. 11. R. 2 — Powers of appellate Court — 
Ground not contained in memo of appeal. 

O. 41, R. 2. C. P. Code, gives ample powers to an 
appellate Court and enables it to decide an ap¬ 
peal even on a ground not contained in the memo¬ 
randum of appeal. AIR (Vol 39) 1952 Nag 60 : 
ILR (1950) Nag 679 : 1949 NLJ 550. 

-O. 11, R. 2 — Facts found giving rise to legal 

plea. 

Obiter.— It is the duty of the Court, if the 

fac ts which it. finds, give rise to a particular situ¬ 
ation in which the Legislature has enacted that 
certain consequences must follow to consider how 
the law should be applied, whatever may be the 
failings of the parties in raising pleas or argu¬ 
ing before it. 


A point in respect of non-fulfilment of a sta¬ 
tutory requirement for instituting a suit can be 
taken in appeal even if it is not mentioned in 
the memorandum of appeal. AIR (Vol 23) 1936 

Bom 412 : 38 Bo m LR 808 : 165 Ind Cas 1001 
(DB). 

-O. 41, It. 2 — Agreement about finding — 

Cannot be challenged. 

Where the parties to the insolvency petition 
agreed to be bound by findings and as there was 
no suggestion in the appeal memorandum that 
there was no such agreement, the appellant cannot 


There is no law which prevents a Court from 
seeking the trust somewhere midway between the 
statements of parties to a suit. AIR (Vol 30) 1943 
Mad 511 : 56 MLW 237 : (1943) 1 MLJ 380 : 1943 
MWN 468 : 210 Ind Cas 50. 

-O. 41. R. 2 — Objection not set- forth in 

grounds of appeal — Appellate Court under O. 41, 
R. 2 has discretion to allow objection and ordi¬ 
narily would not object to its being raised and 
arguod.it respondent is not likely to suffer thereby 
— Objection to territorial jurisdiction neither 
raised in trial Court nor mentioned in grounds 
of appeal: 
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Held, that the objection could not be allowed to 
be raised. But in view of large stakes involved 
and possibility of case proceeding further it was 
proper that objection be dealt with on merits. 
AIR (Vol 28) 1941 Mad 129 : (1940) 2 MLJ 520 : 
52 MLW 556 : (1940) MWN 1083 (DB). 

-O. 41 R. 2 — Appellate Court giving decree 

on ground not set up in pleadings or issue. 

An Appellate Court cannot decide a case upon 
a matter which has not been raised as part of 
the case in the pleadings nor been the subject of 
an issue in the trial Court. AIR (Vol 24) 1937 
Mad 122 : (1936) MWN 1210 : 44 MLW 840 : 168 
Ind Cas 98. 

- O. 41 R. 2 — Quantum of damages — Findings 

as to, by trial Court — Interference. 

Per Stone, C. J. and Pollock, J.— An Appellate 
Court should be slow to interfere with the find¬ 
ing as to the quantum of damages made by the 
trial Court, unless the trial Court has gone wrong 
in fixing the basis upon which the figure is found¬ 
ed. AIR (Vol 24) 1937 Nag 354 : ILR (1938) Nag 
54 : 174 Ind Cas 401 (DB). 

-O. 41, R. 2 — The Appellate Court should 

not dismiss the plaintiff’s suit on a plea which 
■was never taken by the defendant at a proper 
stage of the suit. AIR (Vol 23) 1936 Cal 176 : 
61 CLJ 189 : 162 Ind Cas 138. 

-O. 41 R. 2 — Courts of Appeal should always 

be chary of entertaining points which are not 
sifted in the Court below. A question of juris¬ 
diction though a question of law, cannot be allow¬ 
ed to be raised for the first time in an appeal. (1936) 
163 Ind Cas 188 : 39 CWN 876 : 61 CLJ 342 : 62 
Cal 1088 (DB). 

- O. 41 R. 2 — Question of jurisdiction allowed 

to be raised by lower Appellate Court — Materials 
to adjudicate on point — It may direct original 
Court to take further evidence. 

Where the lower Appellate Court permits the 
question of jurisdiction to be raised before it, it 
is incumbent upon it in the circumstances to 
secure the materials upon which a decision could 
be safely arrived at either by taking the necessary 
evidence or by directing the Court of fact to take 
it. AIR (Vol 23) 1936 Pat 260 : 16 PLT 915 : 15 
Pat 272 : 2 BR 540 : 162 Ind Cas 1004 (DB). 

--O. 41 R. 2 — Lower Court in exercise of its 

discretion accepting the explanation of the com 
duct of the insolvent. 

Where in exercise of his discretion, the District 
Judge has accepted the explanation of the con¬ 
duct of the insolvent as a* trader or in relation 
to his estate, and the question mainly rests in 
the discretion of the District Judge, a Court of 
Appeal should be slow to interfere with that dis¬ 
cretion. AIR (Vol 21) 1934 PC 1 : 39 MLW 82 : 
148 Ind Cas 858. 

-O. 41 R. 2 — Where there is no substantial 

reason for doing so, the decision of the trial Court 
on a question of fact should not be disturbed. 
AIR (Vol 21) 1934 Pat 144 : 148 Ind Cas 501 (DB). 

-O. 41 R. 2 — A question of jurisdiction may 

be raised at any stage of an appeal. AIR (Vol 20) 
1933 All 392 : 17 RD 309 : 149 Ind Cas 1066 (2). 

-O. 41, R. 2 — Jurisdiction — Question not 

raised in first court — First raised in appellate 
court — How far allowable. 

Courts should not assist parties to set aside de¬ 
crees upon point not raised before the Court 
which tried the matters in issue, as the pleas 
might have been met by other facts. (1902) 25 
A 135 (136) : 1902 All WN 219 (DB). 

4. New case or point. 

See also Civil P. C., S. 100. 

(a) General. 

(a-1) Adverse possession. 


(b) Custom. 

(c) Ejectment. 

(d) Estoppel. 

(e) Plea involving question of fact. 

(f) Plea necessitating remand. 

(g) Inconsistent pica. 

(ii) Mesne profits. 

(i) Negligence. 

(j) Patent on record. 

(k) Subsequent alterations. 

(l) Nature of transaction. 

(m) Written statement. 

(a) General. 

--O. 41, R. 2 — Question whether person is hold¬ 
ing public ofliee within S. 45, Specific Relief Act, 
cannot be disputed at stage of argument in appeal. 

The question whether a person is holding a pub¬ 
lic office within the meaning of S. 45, Specific Relief 
Act, is a mixed question of law and fact and can¬ 
not be disputed in appeal 3t the stage of arguments 
when it was conceded in the trial Court. AIR 
(V 33) 1943 Bom 407 (DB). 

-O. 41 R. 2 — Question of law not depending 

on disputed facts. 

Where the determination of a question of law 
which is raised for the first time in appeal does 
not depend upon a decision as to facts which are 
in dispute, the Court is not only competent but 
should in the interests of justice entertain the 
plea. AIR (V 31) 1944 Bom 50 : 45 Bom LR 980 : 
212 Ind Cas 291 (DB). 

- O. 41, R. 2 — Plea that defendant was agri¬ 
culturist within Dekkhan Agriculturists’ Relief Act. 

A plea that the defendant was an agriculturist 
withm tlie meaning of the Dekkhan Agri. Relief 
Act depends on evidence and hence cannot be rais¬ 
ed in appeal as a new point. AIR (V 31) 1944 
Bom 37 : 45 Bom LR 1014 ; 215 Ind Cas 12 (DB). 

-O. 41. R. 2 — Point not taken in pleadings can¬ 
not be raised. 

A point which was not taken in the pleadings 
cannot be allowed to be raised in appeal. AIR 
(V 30» 1943 Cal 319 : 76 CLJ 83 : 47 CWN 186 : 
ILR (1943) 1 Cal 274 : 208 Ind Cas 309 (DB). 

——O. 41, R. 2 — Plea outside pleadings. 

The trial Court was prepared to allow the addi¬ 
tional plea under S. 53 (2) (b) (i>, Insurance Act, 
that tile company should be wound up on the 
ground of its failure to deposit in time the amount 
zequired under S. 7, Insurance Act. to be taken, if 
the pleadings were amended. Eut as the pleadings 
were not amended the plea was disallowed: 

Held, that the plea could not be allowed to be 
taken in appeal, it being outside the pleadings and, 
all the necessary facts not having been investigat¬ 
ed. AIR (V 30> 1943 Lah 109 : 45 PLR 49 : ILR 
(1944) Lah 47 : 208 Ind Cas 170 (DB). 

-O. 41, R. 2 — Suit by usufructuary mortgagee 

based upon covenant to repay entitling him to 
money-decree — Plea that mortgagee is entitled to 
decree for sale on ground of his being deprived of 
security or possession. 

Where the case of the usufructuary mortgagee 
is based upon the covenant of repayment which 
would entitle him to a decree for the money under 
the provisions of cl. (a» of S. C8 (1), T. P. Act. he 
cannot be allowed to set up the plea, that he is 
entitled to a decree for sale upon the ground that 
he had been deprived of his security or possession 
of the property for the first time in appeal as it 
chances the nature of his claim and is not a matter 
of pure technicality. AIR (V 29) 1942 All 326 : 
(1942) ALJ 441 : ILR (1942) All 368 : 1942 AWP 
(HC) 158 : 203 Ind Cas 135 (DB). 
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-O. 41, R. 2 — The plaintiff cannot be allowed 

to make a new and inconsistent case in appeal or 
he cannot be allowed to adopt the case of the de¬ 
fendants, partly or wholly, in appeal and ask for 
relief on that basis. (1937) 39 Bom LR 1318 (DB). 

——O. 41, R. 2 — The appellant is not entitled to 
raise a point for the first time in appeal, where the 
decision of this point would necessitate the produc¬ 
tion of further evidence by the defendants. AIR 
(V 24) 1937 Lah 135: 39 PLR 253: 164 Ind Cas 
63 (DB). 

-O. 41, R. 2 — It' is very necessary that every 

discouragement should be given to an invention 
of new points at a late stage, points which might 
have been met if taken properly by adducing fur¬ 
ther evidence. AIR (V 23) 1936 Pat 260 : 16 PLT 
915 : 15 Pat 272 : 2 BR 540 : 162 Ind Cas 1004 (DB). 

-O. 41, R. 2 — No issue in the primary Court. 

A new point depending on consideration of evi¬ 
dence cannot be taken 'for the first time in ap¬ 
peal, though it was indicated in the written state¬ 
ment but no issue was joined on it and was sub¬ 
mitted to the judgment of the primary Court. 
(1936) 163 Ind Cas 663 : 61 CLJ 551 (DB). 

-O. 41, R. 2 — Fresh evidence necessary. 

Where plea was not taken in the lower Court, 
nor was it raised in the grounds of appeal, but it 
had been submitted as an additional ground of 
appeal: 

Held, that the appellants could not raise this new 
point on appeal for deciding which it was necessary 
to take evidence. AIR (V 22) 1935 Pesh 44 • 155 
Ind Cas 1006 (DB). 

-O. 41, R. 2 — It is not open to a party to raise 

before the Appellate Court a case founded on total¬ 
ly different and contradictory facts which the op¬ 
posite party had no chance of meeting. AIR (V 20) 
1933 Mad 675 : (1933) MWN 352 : 38 MLW 301 • 
65 MLJ 271 : 145 Ind Cas 933. 

-O. 41, R. 2 — No attempt should be made to 

secure at appellate stage a consideration of matters 
which have not been adjudicated upon or even con¬ 
sidered in the Court of first instance which are 
outside the questions at issue between the original 
Parties. AIR <V 19) 1932 Cal 448 • 59 Cal 329 • 
138 Ind Cas 104 (DB). 


O. 41, R. 2 — It will be unfair to allow the ap¬ 
pellants in a case to spring a surprise on the oppo¬ 
nent by allowing them to raise a contention not 
raised either in the lower Court or in the grounds 
of appeal. AIR (V 19) 1932 Lah 264 : 33 PLR 
151 : 136 Ind Cas 733. 


the Court and does not involve the taking of fur¬ 
ther evidence or the sending of the case, or any 
issue, back to the lower Court, or a decision of a 
question of fact. 

II. Where the plaint discloses no cause of ac¬ 
tion or the written statement no ground of de¬ 
fence, it is not a ground for permitting a new point 
to be argued merely; 

( 1 ) that it was omitted by oversight in the 
Court below, or 

(2) that the materials are all on the record and 
that the answer to the point is plain. AIR (V 18) 
1931 All 35 : (1930) ALJ 1601 : 53 All 65 • 133 Ind 
Cas 428 (FB). 

——O. 41, R. 2 — A party cannot be permitted to 
give the go-bye to the case on which he went to 
trial and to set up a new case in appeal. Where a 
party went to trial alleging that there was a sale 
in consideration of the balance of a dower debt 
which was originally fixed at Rs. 40,000 but it was 
found that the dower debt was only Rs. 500: 

Held, that he could not be allowed to set up a 
new case that the dower debt had been increased 
by the sale-deed to Rs. 40,000. 

No amount of evidence can be looked into upon 
a plea which was never put forward. It is incum¬ 
bent on a party who wishes to put forward a new 
case to ask for amendment of the pleadings and 
to raise new issues so as to afford an opportunity 
to the opposite party to meet the new case. 

Per Wild, C. J. — It is not open to a party who 

pleads that a deed is a sale-deed to make out a 

new case and argue that it is a deed of gift. AIR 

(V 18) 1931 Sind 17 : 25 SLR 72 : 129 Ind Cas 900 
(DB). 

-O. 41, R. 2 — A new case that does not arise 

out of the pleadings and cannot be decided on the 
evidence on the record cannot be entertained in 
appeal. (1931) 135 Ind Cas 703 : 8 OWN (CC) 
1028 (DB). 

-O. 41, R. 2 — Where the interest actually sti¬ 
pulated for in the bond was not pleaded at any 
stage in the trial Court to be penal, the appellate 
Court has no jurisdiction to set up an entirely new 
case for the defendant, and to hold that the inte¬ 
rest was penal. AIR (V 16) 1929 Lah 548 : 120 
Ind Cas 192 : 11 LLJ 144. 

-O. 41, R. 2 — A plea which is not raised in 

the trial should not be considered by the District 
Court. (1922) 63 Ind Cas 227 ; 3 LLJ 392 (DB). 

-O. 41, R. 2 — New point — Not raised in the 

memorandum. 


-O. 41, R. Z —- New case based on the late pro¬ 
duction of document. 

Courts should be careful in allowing parties to 

make out at a late stage a new case different from 

that which was set up in their pleadings before 

the trial, and should not be too ready to receive 

in evidence documents produced very late with the 

allegation of their having been mislaid AIR 

(V 19) 1932 Pat 332 : 13 PLT 545 • 140 Ind Cas 
104 (DB). ’ b 

-O. 41, U. 2 — Principles. 

A point not taken in the Court below, whether 
the omission was by the appellant in that Court or 
whether the respondent failed to support his decree 
•. taking the point., will not be permitted to be 
raised, except; I. Where the point may be describ¬ 
ed as involving a question of public policy, e.g., (d 
involving juiisdiction, (2» involving the principle 
Oi res judicata, (3) where the decision of the point 
would prevent future litigation. In the above 
instances the point will be allowed to be argued 
only, it it can be decided upon the materials before 


An appellant will not be allowed to argue a 
new point in appeal, especially if it was raised 
by way of additional grounds, long after the period 
oi. limitation for tiling the appeal had expired. 
AIR (V 3) 1916 Lah 452 : 7 PR 1916 : 46 PLR 
1916 : 129 PWR 1915 : 30 Ind Cas 22 (DB). 

2’ — Additional grounds. 

Additional grounds of appeal should not be al¬ 
lowed to be nlcd at a late stage. AIR (V 1) 1914 
Lah 402 : 49 PR 1914 : 252 PLR 1914 : 160 PWR 
1914 : 25 Ind Cas 443 (DB). 


-O. 

a new 
1912 : 


41. R. 2 — An appellant cannot put forward 
case in appeal. 167 PWR 1912 : 190 PLR 
17 Ind Cas 243. 


—(). 

raised 


H. R. 2 — New 
in appeal. 


pica — (irounds that can be 


Where the first Court has neither put in issue, 
a plea of I lie detendant nor has given a finding 
noivon and the appellant has not mentioned it in 
u ‘ fh'ound oi appeal, such plea cannot be raised 
in a Ppeal. A point not raised in the original Court 
cannot be allowed to be advanced for the first 
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time in appeal. 183 PWR 1912 : 197 PLR 1912 : 

17 Ind Cas 232 (DB). 

-O. 41, R. 2 — Pleadings — Appellate Court — 

Plea of stifling prosecution raised for the first 
time in appeal — Plea of coercion and public policy 
to avoid sale deed — Neither raised by pleadings 
nor in the grounds of appeal — Whether enter tain- 
able. 

An appellate Court ought not to decide a case 
on a plea that a deed was void as it was obtained 
to hush up crime and was therefore, against public 
policy where such a plea was not raised by the 
pleadings or in the grounds of appeal to that Court. 
(1909) 6 ALJ 636 (640) : 3 Ind Cas 510. 

-O. 41, R. 2 — Pleadings — Allegations — Deci¬ 
sion on — New case in appeal not allowed. 

A litigating party can only succeed secundum al- 
legato et prohibita and the Courts should check 
the tendency of defeated litigants to evade their 
defeat by devising a new case which was never 
set up when it should have been set up. It is, 
therefore, not open to a Court of appeal to expose 
a party after he has obtained his decree to the 
brunt of a new attack of which he had never had 
any notice during the hearing of the suit. (1908) 

10 Bom LR 768 : 33 B 35 (38) ; 1 Ind Cas 456 (DB). 

-O. 41, R. 2 — Party not entitled to raise points 

not pressed by the Vakil in the lower Court. 

A party cannot be allowed to raise a contention 
not pressed by the Vakil in the lower Court. 
(1908) 18 MLJ 188 (188) (DB). 

-O. 41, R. 2 — Relief — Onus of proof — Points 

not raised in first Court. 

The plaintiff claimed the lands in dispute as re¬ 
formations in situ of her permanently settled 
estate. The parties went to trial on the narrow 
issue whether the reformations were on specified 
tarafs. It was proved that the lands were on the 
original site of the estate. 

Held, reversing the judgment of the High Court, 
that the plaintiff should be treated as having a 
prima facie title as co-sharer in every part of the 
estate which was not shown to have been alienated, 
and no weight should be attached to a suggestion 
not made in the Court of first instance, where it 
might have been explained and met bv evidence. 
(1906) 3 CLJ 560 (569): 1 MLT 175 (PC). 

-O. 41, R. 2 — Appellate Court — New’ case in 

appeal. 

A contention opposed to the plaint and not ad¬ 
vanced in the lower Court cannot be raised in the 
appellate Court. (1902) 25 M 220 (231) (FB). 

-O. 41, R. 2 — Plea of ‘contrary to public policy’ 

— ‘Point not raised until the hearing in appeal.’ 

Their Lordships refused to allow a plea of an 
agreement being ‘contrary to public policy’ for the 
first time at the healing of the appeal. (1901) 25 
B 10 (19) : 2 Bom LR 907 (FB). 

(a-1) Adverse possession. 

-O. 41, R. 2 — Adverse possession, question of, 

cannot be raised for first time in appeal. AIR 
(V 26) 1939 Pat 636: 18 Pat 590: 6 BR 117: 185 
Ind Cas 179 (DB). 

(b) Custom. 

-O. 41, R. 2 — Plea as to existence of custom. 

The plea as to whether a custom exists involves a 
pure question of fact and cannot be allowed to be 
raised for the first time in appeal. AIR (V 31) 
1944 Bom 40 : 45 Bom LR 992 : ILR (1943) Bom 
706 : 212 Ind Cas 232 (DB). 

(c) Ejectment. ' 

-O. 41, R. 2 — Decree for ejectment passed — 

Plea of partial ejectment not taken in trial Court. 

Where a decree for ejectment is passed against 
the tenant and he prefers an appeal from the 


decree, it is not permissible for him to make out a 
new case in appeal by contending that the suit was 
bad for partial ejectment when the tenant delibe¬ 
rately omits to raise such a plea in the trial Court. 
AIR (V 26) 1939 Cal 486. 

(d) Estoppel. 

-O. 41, R. 2 — Plea of estoppel raised in written 

statement, issue framed but not pressed in trial 
Court. 

Where the defendant raised the plea of estoppel 
under S. 115, Evidence Act, in his written state¬ 
ment and an issue was framed on that point by the 
trial Court, but; at the time of the hearing of the 
suit this issue was not pressed by the defendant: 

Held, that the defendant was not entitled to raise 
the question cf estoppel in appeal. AIR (V 29) 
1942 Cal 586 : 46 CWN (CC) 1022 : ILR (1943) 1 
Cal 128 ; 203 Ind Cas 630 (DB). 

(e) Plea involving question of fact. 

-O. 41, R. 2 — Point involving question of fact. 

No objection to the maintainability of the suit 
on the ground that the plaintiff was divested of 
her interest on account of the adoption was soeci- 
fically taken and no such issue was framed. *The 
point, however, was sought to be raised at the 
time of the argument: 

Held, that the defendant could not be allowed to 
raise a new point, involving a Question of fact, at 
that late stage. AIR (V 31' 1941 Cal 106 : ILR 
(1943) 1 Cal 578 : 212 Ind Cas 483 (DB). 

-O. 41, R. 2 — Point depending on question of 

fact not put in issue in trial Court. 

The point that Regulation 76 of Table A of 
3ch. I, Companies Act was applicable to the com¬ 
pany depends upon the question of fact namely, 
whether there was a special resolution of the com¬ 
pany by which the aforesaid Table A was adopted, 
and when the question of fact was not put. in issue 
in the lower Court, the point cannot be raised in 
appeal. AIR (V 30) 1943 Cal 455 ; 46 CWN 1015 • 

483 ^(DB)6^ ' ILR (1943) 1 Cal : 208 Ind Cas 

-O. 41, R. 2 — Plea involving issues of fact. 

New grounds should not be allowed to be raised 
lor the first time in appeal specially when they in¬ 
volve issues of fact, such as that the gift was 
altogetner bogus or that it was invalid as the donee 
had not accepted it, when they were not expressly 
raised in the plaint or in the statement before 
issues. AIR (V 29) 1942 Lah 243 • 44 PLR 382 • 
203 Ind Cas 404 (DB). ’ 

--O. 41, R. 2 — Where in appeal the findings of 

facts of the trial Court are not challenged and the 
appeal is only confined to the question of law, the 
appellant must be deemed to have accepted the 
findings of facts of the trial Court. AIR (V 26) 
1939 Mad 860 : 50 MLW 291 : (1939) MWN 892 • 
(1939) 2 MLJ 489 : ILR (1939) Mad 980 • 188 Ind 
Cas 727 (DB). 

-O. 41, R. 2 — A plea involving a question of 

fact, not raised in the pleadings or at any stage 
before the trial Court will not be entertained for 
the first time in appeal. AIR (V 25) 1938 All 145 • 
(1938) ALJ 16 : 1938 AWR (HC) 1 : 174 Ind Cas 
465 (DB). 

-O. 41, R. 2 — Second appeal — Further finding 

of fact necessitated. 

It is not open for an appellant in second appeal 
to take a new point which requires for its deter¬ 
mination further findings of fact before such point 
can be determined. AIR (V 24) 1937 All 661 • 
(1937) ALJ 769 : 1937 RD 387 : 1937 AWR (HC) 
650 : 171 Ind Cas 686. 


bid 
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-O. 41, R. 2 — Question of fact. 

A plea which involves a question of fact cannot 
be taken for the first time in appeal when it cannot 
be decided upon the record before the Court AIR 
(V 191 1932 Oudh 123 : 9 OWN (CC) 60 : 7 Luck 
454 ; 137 Ind Cas 102 (DB). 

(f) Plea necessitating remand. 

-O. 41, R. 2 — Involving framing of fresh issue 

and remand. 

A new plea necessitating a remand, the framing 
of a fresh issue and the trial of a totally new point 
cannot be allowed at the appellate stage. AIR 
(V 21) 1934 Lah 34 (2) : 148 Ind Cas 171 (DR). 

(g) Inconsistent plea. 

——O. 41, R. 2 — Inconsistent. 

A party cannot be allowed to set up, for the first 
time in appeal a case diametrically opposed to his 
own pleas in the Court below, and utterly incon¬ 
sistent with the position taken up by him in the 
previous litigation. AIR (V 28) 1941 Lah 347 • 
43 PLR 489 : 197 Ind Cas 481 (DB). 

-O. 41, R. 2 — Pleadings — Plaintiffs not allow¬ 
ed to set up in appeal a case inconsistent with that 
upon which they came into Court. 

Where in a partition suit the plaintiffs appellants 
came into Court alleging joint possession along with 
certain other plaintiffs, of a certain share and the 
lower Court decreed the appellant’s claim only as 
i_ ar as their claim in the plaint was concerned while 
finding that other plaintiffs who are not appellants 
were entitled to partition by reason that they were 
not in possession of the property within 12 years 
prior to suit and the appellant'plaintiffs, conse¬ 
quent on that finding claimed in appeal a share In 
the property disallowed to the others. 

Held, that the granting of the plaintiffs appel¬ 
lants’ prayer would involve the granting of a decree 
on a ground inconsistent with the case set up by 
them in their plaint and therefore refused. (1904) 
1904 AWN 33 (34) (DB). 

(h) Mesne profits. 


-O. 1!, U. 2 — No prayer for mesne profits made 
in plaint Defendant confessing judgment at 
hearing. 


Lhore was no prayer in the plaint for th e mesne 

profits of the property sought to be recovered At 

tne hearing the defendant confessed judgment and 

a decree tor possession was passed in favour of the 
plaintiff- 


Held, that had there been a claim for mesne 
profits in the plaint, the contest in respect of that 
joto would nor have been withdrawn. In these 
circumstances it would not be fair to the defend¬ 
ant if the amendment allowing the plaintiffs to in¬ 
troduce the prayer for mesne profits is granted at 
the appellate stage. AIR <V 29) 1942 Cal 371 • 46 
CWN 347 : ILR (1642.» 2 Cal 35 : 1 X 1 I ; . d Cas'279 


-O. 41, R. 2 — Negligence. 

In a suit based on negligence, the plaintiff is not 
entitled to throw over the case of negligence which 
he has alleged and spoken to in evidence and ask 
the Court of Appeal to find negligence established 
on quite different facts. AIR (V 19) 1932 PC 95 • 
63 MLJ 275: 36 MLW 434: 136 Ind Cas 451 (PCX 

(j) Patent on record. 

-O. 41, R. 2 — Question of law affecting validity 

of decree not expressly pleaded in pleading. 

It has always been regarded as a healthy rule 
of practice that a party can succeed only upon a 
definite plea set up in defence or in the plaint. But 
every variance between pleading and proof is not 
always fatal. The test Is whether the other party 
would be taken by surprise if relief were granted 
on the basis of the new point raised. 

The application of the rule has to be considered 
in connection with the other circumstances of the 
case. Courts have in some cases allowed questions 
of Jaw affecting the validity of the decree to be 
raised for the first time in appeal on the supposi¬ 
tion that the question could be raised upon the sub¬ 
stance of the pleadings. Making allowance for the 
fact that the pleadings in the muffasil are inartis- 
tically drawn up. that fact does not warrant the 
departure from the rule that a plaintiff must be 
held to the state of facts and equities alleged and 
pleaded by him or involved in or consistent there¬ 
with. That rule applies with equal force to the 
defendant. 

Where a question of law affecting the validity 
of a decree is not expressly pleaded in the plead¬ 
ings, it can be allowed to be raised for the first 
time in appeal, if the question can be raised upon 
the substance of the pleadings and is not incon¬ 
sistent with it. AIR (V 24) 1937 Bom 449 : 39 Bom 
LR 807 : 172 Ind Cas 451 (DB). 

——O. 41, R. 2 — New point patent on the record. 

Where a point though not taken in the grounds 
of appeal is patent on the record, it may be allowed 
to be argued In appeal. AIR (V 20) 1933 Lah 
738 : 34 PLR 642 : 150 Ind Cas 155. 

(k) Subsequent alterations. 

-O. 41, R. 2 — Claim for damages based on re¬ 
sale — Alternative pica for damages on basis of 
market value. 

Where a party, in a suit for damages for 
bleach of contract, claims damages on the basis 
of a re-sale which he fails to prove, he cannot 
subsequently in appeal set up an alternative claim 
for damages on the basis of the market price: 

Held, that the use of the word ‘deposit’ in a 
contract Implied an agreement that the sum de¬ 
posited may be forfeited in case of breach by the 
depositor. AIR (Vol 24> 1937 Lah 842 : 40 ‘ PLR 
55 : 175 Ind Cas 90. 


- - O. 41, R. 2 I he judgment-debtor cannot 
bv in the executing Court with an allegation whi 
would require an inve tisation into facts and tff 
ormg it up in appeal and found unon if a propo 
tion of law to the effect that the sale is had. A1 
(V 29 > 1942 Mad 07 : 54 MLW .365 • 1941 MW 
983 : 0.941) 2 MLJ 550 ; 201 Tnd Cas 156. 

(i) Negligence. 

* — Plea of contributory noglircn 

in defence. 

Where the plea of contributory nrglir^nce w; 
not spe,'(fif*aji \ iaised in defence and no issue w< 
struck, the plea cannot be entertained in argumer 
in annual. AIR (V 30) 1943 Oudh 140 : 1942 OW 
(CO) 77.3 : 194 1 AWR <CC> 359 : 19 Luck 95 • 2( 
Ind Cos 100 (DB). 


(1) Nature of transaction. 

O. 11, R. 2 — Point that party bad relinquish¬ 
ed Iiis claim to inheritance. 

/I ’he question whether a party had relinquished 
his claim to the inheritance depends upon investi¬ 
gation of farts and where that question has not 
Iwro pleaded in the written statement and the 
fact-; have not been put in issue, the question can¬ 
not hr allowed to be raised for the first time in 
anneal. AIR (Vol 29) 1942 Cal 180: 74 CLJ 261: 
46 CWN 561: 200 Ind Cas 392 (DB). 

O. 41, R. 2 — Plea that party was purchaser at 
rent sale. 

A party in appeal cannot be given a fresh op¬ 
portunity for proving his case that he was a pur¬ 
chaser at a rent sale with no notice of an unusual 

covenant governing the holding sold when no founda- 
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tion was made for such a case either in the plead¬ 
ings or in the trial Court. AIR (Vol 29) 1942 Cal 
133: 74 CLJ 139: 200 Ind Cas 235. 

—O. 41, R. 2 — Plea as to bogus nature of tran¬ 
saction. , 

The plea as to the bogus nature of the tran¬ 
saction cannot be entertained in appeal on the 
ground that it was not clearly raised in either of 
the two plaints relating to the transaction. AIR 
(Vol 29) 1942 Lah 243 : 44 PLR 382: 203 Ind Cas 
404 (DB). 

——O. 41, R. 2 — Second appeal — Plea that cer¬ 
tain statements are inadmissible. 

The High Court will not give effect to the con¬ 
tention sought to be raised before them for the 
first time, relating to the inadmissibility of state¬ 
ments in evidence for the reason that they were 
not statements as contemplated by S. 164, Criminal 
P. C. AIR (Vol 23) 1936 Cal 101 : 37 Cr LJ 445: 
63 CLJ 191: 161 Ind Cas 289 (DB). 

(m) Written statement. 

-O. 41, R. 2 — Plea not raised in written state¬ 
ment. 

In a suit for ejectment of the tenant on the 
ground that the landlords wanted the land for 
building purposes, it was contended for the first 
time in the lower Appellate Court that as the land¬ 
lords did not prove that they required the whole 
of the land, a decree for the whole of the land 
could not be given: 

Held, that such contention should have been 
raised in the written statement, in which case it 
would have become an issue in the suit and that 
there were no materials on which the Court could 
decide the question. AIR (Vol 31) 1944 Mad 262: 
(1944) 1 MLJ 117: 1944 MWN 84; 57 MLW 239. 

-O. 41, R. 2 — Where the defendant does not 

deny her liability in the written statement to pay 
rent which accrued due during the lifetime of the 
predecessor, she cannot be allowed to take such 
plea for the first time in appeal. AIR (Vol 22) 
1935 Pat 306: 14 Pat 70: 1 BR 777: 157 Ind Cas 433 
(DB). 

-O. 41, R. 2 — Plea not taken in written state¬ 
ment. 

It is not open to a party to raise in appeal a plea 
not raised in the trial Court on which, if raised evi¬ 
dence would have been taken. AIR (Vol 20) 1933 
Rang 385 : 150 Ind Cas 697. 

-O. 41, R. 2 — New ground. 

Where an objection is not taken in the written 
statement and the matter is not discussed in trial 
Court and is not mentioned in grounds of appeal, 
the appellate Court should not go into the ques¬ 
tion at all. 33 OWN 559; 49 CLJ 55'5: 120 Ind 
Cas 455 : 57 Cal 10: AIR (Vol 16) 1929 Cal 651 
(DB). • 

5. Mixed point of law and fact. 

-O. 41, R. 2 — Plea of adoption being invalid. 

A plea that the adoption is invalid on the ground 
of the extinguishment of the co-parcenary prior to 
adoption, involves questions not only of law but of 
fact and therefore cannot be allowed to be raised 
for the first time in appeal when it was not raised 
in the trial Court nor in the grounds of appeal. 
AIR (Vol 28) 1941 Bom 193 : ILR (1941) Bom 306 : 
43 Bom LR 214; 197 Ind Cas 142 (DB). 

--O. 41, R. 2 — Legality of partnership as regards 

constitution. 

The question as to the legality of the constitution 
of a partnership is clearly a mixed question of law 
and fact and the Appellate Court cannot for the 
first time raise such a question and decide it. AIR 


382 

(Vol 28) 1941 Sind 73 : ILR (1944) Kar 21: 194 Ind 
Cas 380 (DB). 

-O. 41, R. 2 — Mixed question of law and fact. 

A point that a certain transfer was invalid be¬ 
cause it was made during the time that the pro¬ 
perty was under the control of the Collector, who 
could perform the powers conferred on him by 
Paras 1 to 10 of Sch. Ill, Civil P. C., is a mixed quse- 
tion of law and fact and cannot be allowed to be 
taken for the first time in appeal. AIR (Vol 27> 
1940 All 500: 1940 AWR (HC) 470: (1940) ALJ 744; 
ILR (1940) All 681 : 191 Ind Cas 745 (DB). 

-O. 41, R. 2 — Mixed question of law and fact. 

When the question taken for the first time in 
appeal is a mixed question of fact and law, it 
should noc be allowed to be raised. ALR (.Vol 24) 
1937 All 161 : 1936 AWR (HC) 1290 : 167 Ind Cas 
657 (DB). 

-O. 41, R. 2 — Mixed question of fact and law. 

A new plea in respect of which no issue was fram¬ 
ed in the trial Court and which raises a mixed 
question of law and fact and involves admission 
of additional evidence cannot be raised for the first 
time in appeal. AIR (Vol 21) 1934 Oudh 145 * 11 

OWN (CC) 430 : 18 RD 213: 9 Luck 670; 149 Ind 
Cas 550 (DB). 

-O. 41, R. 2 — Admission by Counsel of a mixed 

question on law and fact does not debar the party 
from arguing the question in appeal if no surprise 
is sprung on the opposite party. AIR (Vol 19) 1932 
Oudh 172: 9 OWN (CC) 304: 7 Luck 564 : 137 Ind 
Cas 349 (DB). 

--O. 41, R. 2 — Jurisdiction. 

The ground that the lower Appellate Court erred 
in allowing an objection to jurisdiction as to the 
place of suing as there had been no pi oof of failure 
of justice as required by S. 21, is a point of law 
which may be taken in second appeal, even though 
it was not set forth in the memo of appeal. AIR 
(Vol 18) 1931 All 556: 131 Ind Cas 603 (DB). 

6 . Point of law. 

- O. 41, R. 2 — New point of law. 

A new question of law which goes to the root of 
the case may be raised for first time in appeal 
(1944) 46 PLR 382 (DB). 

-O. 41, R. 2 — A point of law can be raised for 

the first time in appeal if no new facts have to be 
investigated for deciding the same. AIR (Vol 30) 
1943 Pat 320 : 22 Pat 280 : 10 BR 354 : 211 Ind Cas 
212 (DB). 

- O. 41, R. 2 — Plea not raised in written state¬ 
ment, no issue upon it framed and plea not raised 
even in memo of appeal — Question of law — No 
objection by respondent’s Pleader. 

A plea which was not raised in the written state¬ 
ment and on which no issue was framed and which 
was not clearly raised even in the memorandum 
Of appeal was allowed to be argued for the first time 
in appeal as it involved a pure question of law and 
as no objection was raised by respondent’s Counsel. 
AIR (Vol 29) 1942 All 365 : (1942) ALJ 487 : ILR 
(1942) All 708: 1943 AWR (HC) 241 : 203 Ind Cas 
97 (DB). 

-O. 41. R. 2 — When there is a pure question of 

law arising between the parties or a mere question 
of interpretation of some document the Court may 
even in appeal allow the point to be raised for the 
first time. But the question must be an absolutely 
clear and unambiguous one and it should not re¬ 
quire the production oif anv additional evidence. 
AIR (Vol 24) 1937 All 535: (1937) ALJ 442 : 1937 
AWR (CC) 355 : 1937 ALR (CC) 782: 170 Ind Cas 
983 (DB). 
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—41, R. 2 — Point of law — Act declared as 
void — Objection to enforcement of it. 

No Court can enforce as valid that which com¬ 
petent enactments have declared shall not be valid; 
nor is obedience to such an enactment a thing from 
which a Court can be dispensed by the consent of 
the parties or by a failure to plead or to argue the 
point at the outset. Such a point can be raised at 
any stage. AIR (Vol 24) 1937 Lah 387 : 39 PlA 714: 
173 Ind Cas 379. 

O. 41. R. 2 — Any new point of law may be 
taken in appeal if the same may be fairly urged on 
the facts admitted by the parties or found by the 
Court. AIR (Vol 21) 1934 All 868 : (1934) ALJ 809- 
3 AWR (H C) 811 : 57 All 166 : 149 Ind Cas 797 
(DB). 

-O. 41, R. 2 — A point of law can be taken for 

the first time in appeal even though it was not 
taken in the written statement. AIR (Vol 20) 1933 
Bom 413: 35 Bom LR 850 : 57 Bom 678: 147 Ind Cas 
1096 (DB). 

-O. 41, It. 2 — Question of law. 

A question relating to the validity of the lease 
which was not raised in the lower Court or set forth 
in the memorandum of appeal was allowed by the 
Court to be raised on appeal as it was a pure ques¬ 
tion of Jaw. AIR (Vol 18) 1931 Bom 466 : 33 Bon: 
LR 590 : 133 Ind Cas 839 (DB). 

-O. 41, R. 2— Co-appellant— Reliance on other’s 

grounds. 

When one of the appellants dies, his co-appel¬ 
lant is competent to rely on all such grounds upon 
which the deceased appellant could have resisted 
and did resist the claim. AIR (Vol 16) 1929 Cal 
263: 33 OWN 150 : 56 Cal 487: 117 Ind Cas 855 (DB). 

7. Leave of Court. 
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-O. 41, R, 2 — Implied leave. 

An additional ground of appeal filed after the 
time for filing the appeal is barred, of which the 
respondent has had sufficient notice can be argued 
with the leave of the Court, express or implied 
When the Court is under the mistaken impression 
that leave had already been obtained for filing of 
the additional ground and allows the argument on 
the ground without objection being taken, it can 
be assumed that permission to argue is impliedly 
given, though the Court was under a mistaken im¬ 
pression. AIR (Vol 18) 1931 Rang 314 : 135 Ind 
Cas 328. - • 

-O. 41, It. 2 — New ground not taken in memo— 

Leave of Court. 

A party can go outside his ground of appeal with 
the leave of the Appellate Court. AIR (Vol 2) 1915 
Lah 449 : 57 PLR 1916 : 121 PWR 1915 : 30 Ind Cas 
817. 

8. Point of limitation. 

-O. 41, R. 2 — Plea of limitation. 

The guardian of two minors A and B, who was 
appointed by the Court transferred their property 
to C without the Court’s sanction. A after attain, 
mg majority transferred his own and also B’s inter¬ 
est in the same property to D. D brought a suit for 
the possession of the property against C. C’s plea 
of limitation on the ground that B attained majo¬ 
rity more than three years before the suit, was re¬ 
futed by D and B was found to be minor.’ C ap¬ 
pealed: 

Held, that as B was found to be minor, it was 
competent for C to take up the plea in appeal that 
D was not entitled to B's share in the property 
transferred to hum, though the plea was not 
specifically raised in the written statement. AIR 


-O. 41, R. 2 — Pica that matter in dispute could 

not be referred to arbitration, pending review, with¬ 
out Court’s intervention, and leave of Court was 
necessary under O. 32, It. 7 though question of law 
depends on facts — Facts neither disclosed in 
plaint nor in paper-book. 

T'ne plea that, since the review application was 
pending, it was not open to the parties to refer the 
matters in dispute to arbitration without the in¬ 
tervention of the Court and, therefore, the leave of 
(he Court should have been obtained under O. 32, 
R. 7. Civil P. C.. though a question of law it de¬ 
pends on facts and where these facts are not dis¬ 
closed in the plaint or anywhere in the paper-book, 
it cannot be entertained in appeal. AIR (Vol 29) 
1942 All 36: (1941) ALJ 770 : 1941 AWR (HC) 371 * 
198 Ind Cas 385 (DB). 

-O. 41, R. 2 — Leave to argue new point cannot 

be granted under O. 41, R. 2, in the absence of 
particular reason. AIR (Vol ’28) 1941 Oudh 72 • 
1940 OWN (CC) 1052 : 1941 AWR (CC) 467 : 1940 
RD 531 : 192 Ind Cas 379. 

-O. 41, R. 2 — Point of law can be raised for first 

time in appeal, if same can be determined from 
existing material on rcrord. 

Where the noint of law which a party desires to 
raise for the first time in appeal can be determined 
on the material already existing on the record, the 
Court should not refuse permission to the part.v 
to urge that plea. AIR (Vol 27) 1940 Lah 252- 190 
Ind Cas 692. 

-O. 41. R. 2 of Civil P. C. provides that appel¬ 
lant shall not except by leave of Court, urge or be 
heard in support of any ground of objection not 
set forth in the memorandum of appeal. Object 
of this rule is to give notice of the ground of objec¬ 
tion to the opposite partv. AIR (Vol 24) 1937 Oudh 
416 : 1937 OWN (CC) 634 : 5 ITR 417: 169 Ind Cas 
4 04 (DE). 


(Vol 28) 1941 Mad 481: 1941 MWN 456 : 53 MLW 
650: (1941) 1 MLJ 800: ILR (1941) Mad 775: 196 Ind 
Cas 87 (FB). 

-O. 41, R. 2 — A question of limitation even 

though not raised in the lower Court can be raised 
in appeal. AIR (Vol 26) 1939 Bom 425 : 41 Bom 
LR 939 : ILR (1939) Bom 564: 186 Ind Cas 164. 

——O. 41, R. 2 — Plea of limitation — No material 
on record to decide point. 

Tlie plea as regards the limitation, is not a pure 
question of law, but it is a mixed question of fact 
and law. In order that such a plea may be sup¬ 
ported, finding of fact is necessary. Where such 
a plea is raised for the first time in appeal and 
'here is no material on record for the Court to 
come to any finding on such a point, the plea can¬ 
not be allowed to be raised in the appeal. AIR (Vol 
26) 1939 Rang 42: 180 Ind Cas 300 (DB). 

——O. 41, It. 2 — Plea of limitation depending on 

evidence. 

Where the determination of a plea of limitation 
defends upon evidence, it will not be entertained 
lor the first time in appeal. AIR (Vol 24) 1937 Lah 
312: 174 Ind Cas 837. 

-O. 41, Ft. 2 — It is true that a new point which 

v.as not raised in the trial Court should not be 
allowed to be raised in appeal except in exception¬ 
al circumstances. But the question of limitation 
stands on a different footing. Where a party 
wants to take benefit of S. 20. Lim. Act. and falls to 
bring his case under it, in appeal he can be allowed 
to set up his case under S. 19. Justice should not 
be allowed to be defeated simply because a party 
has not been able to prove the case which he attem¬ 
pted to prove but has proved certain other facts 
which nevertheless entitle him to a decree, provid¬ 
ed the aggrieved party is not taken by surprise. 
AIR (Vol 24) 1937 Oudh 391 : 1937 OWN (CC) 719: 
13 Luck 334: 168 Ind Cas 799 (DB). 



885 


CIYIL P. C. (5 of 1908), 0. 41, R. 2-8. Point of limitation 


—O. 41, R. 2 — Appeal — Limitation — Plea aban¬ 
doned in lower Court and raised in appeal. 

A plea of limitation abandoned in the lower 
court cannot be raised in the appellate court when 
it cannot be decided by the latter on the facts 
found by the lower court, or admitted by the de¬ 
fendant. (1901) 25 M. 55 (60) : 11 MLJ 318 (DB). 

9. Presentation of appeal. 

-O. 41 ? R. 2 — Proper presentation. 

There is no proper presentation of an appeal 
without a copy of a decree even when there is no 
decree in existence. AIR (Vol 9) 1922 Lah 170 : 
69 Ind Cas 895 (DB). 

-O. 41, R. 2 — At a private residence of Judge. 

A Judge has jurisdiction to receive an appeal 
presented at his private residence beyond Court 
hours. 7 NWPHCR 5, overruled. (1912) 34 All 482: 

9 ALJ 743: 14 Ind Cas 744 (FB). 

10. Res judicata, plea of. 

-O. 41, R. 2 — Second appeal. 

Although a second Appellate Court will be chary 
of allowing an appellant to take a point in second 
appeal which has not been raised, and which ought 
to have been raised at an earlier stage of the hear¬ 
ing, where a particular point involves a question of 
res judicata, a Court is bound to entertain it not¬ 
withstanding that the parties themselves may even 
have abandoned it. AIR (Vol 24) 1937 Mad 223 : 
(1936) MWN 789; 169 Ind Cas 313. 

(Reversed in AIR (Vol 25) 1938 Mad 501: 178 Ind 
Cas 717 on another point.) 

* -O. 41, R. 2 — Plea of, if can be taken for first 

time at hearing of second appeal. 

a plea of ‘res judicata’ can be taken for the first 
time at the hearing of a. second appeal though not 
taken in the memo of appeal. AIR (Vol 1) 1914 All 
2: 22 Ind Cas 12. 

11. Scope. 

-O. 41, R. 2 — An appellant should not be allowed 

to raise and succeed on defences not raised in the 
written statement or in the memorandum of appeal. 
It is true that the Appellate Court under O. 41, R. 
2 in deciding the appeal is not: confined to ’the 
grounds of objection in the memorandum but it is 
not permitted to rest its decision on any other 
ground unless the party affected thereby has had a 
sufficient opportunity of contesting the case on that 
ground. When an appellant seeks to raise a point 
not taken in the Courts below or in the memoran¬ 
dum of appeal, the propriety of allowing him to do 
so and of basing the appellate decision on such a 
ground is a matter which the Appellate Court 
ought to decide. AIR (Vol 27) 1940 Fat 33. 

- O. 41, R. 2 — It is not a desirable practice that 

one or more points should be taken in the Court of 
first instance, and another point of considerable 
importance and material gravity should be kept 
in the background until the parties are before the 

Court of Appeal. (1936) 164 Ind Cas 732: 39 CWN 
174 (DB). 

-O. 41, R. 2 (S. 542 old Code) — Applicability to 

second appeals. 

S. 542, C. P. C., applies to anneals from annellate 
decrees. (1907) 6 CLJ 237 : 34 C 941 (947, 948) : 11 
CWN 959 (FB). 

12. Change of ground. 

* -O. 41, R. 2 — Kumaun custom — Custom not 

pleaded in plaint but referred to in judgment by 
trial Court. 

In a suit between the parties who were the resi¬ 
dents of Kumaun where the suit was tried, the 
Kumaun custom was not specifically pleaded in the 
plaint but a reference was made in the trial Court’s 

5F.Y.D./D.F. 13 
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judgment to Panna Lai’s book on Kumaun Customs 
and Para, 84 of the same was mentioned: 

Held, that the plea of custom should be allowed 
to be raised in appeal in view of the whole matter. 
AIR (Vol 29) 1942 All 104: (1942) ALJ 37: 1941 AWR 
(HC) 389 : 199 Ind Cas 212 (DB). 

-O. 41, R. 2 — Where variance between proof 

and pleading w r as not material and it could not be 
said that the defendants were in any way taken by 
surprise by the raising of the new plea; 

Held, that the Appellate Court was not right in 
refusing to go into the question simply because it 
■was not the specific case raised by the plaintiff in 
his plaint. AIR (Vol 29) 1942 Cal 357: 46 CWN 298: 
202 Ind Cas 398 (DB). 

-O. 41, R. 2 — Plaintiff, if can change his ground. 

It is not open to the plaintiff to change his ground 
in the Court of first appeal and his case must be 
adjudged on proof of the title which he originally 
pleaded as the ground of his claim for the recovery 
of the possession of the land in suit. AIR (Vol 21) 
1934 Oudh 47: 10 OWN (CC) 1263: 17 RD 1132- 147, 
Ind Cas 1011 (DB). 

-O. 41, R. 2 — Suit on promissory note — Defen¬ 
dant admitting execution of pro-note and the re¬ 
ceipt of consideration — Defendant subsequently 
finding that it was not executed in favour of plain¬ 
tiff but in favour of some other person: 
n Held, that the defendant could plead in appeal 
that the plaintiff could not sue on such a pro-note 
AIR (Vol 21) 1934 Rang 280 : 152 Ind Cas 410. 

13. Waiver. 

(a) General. 

(b) Objections in appeal. 

(a) General. 

-O. 41, R. 2 — A point which was never put in 

issue and the other party not called on to plead to 
or to adduce evidence on it, cannot be raised in 
appeal even though it might appear to have been 
established from facts appearing on record. It 
would be unfair to allow the party to proceed on a 
claim which was outside its pleadings. AIR (Vol 
34) 1947 Pat 358: 224 Ind Cas 177: 12 BR 489 (DB). 

-O. 41, R. 2 — Objection as to evidence being 

irrelevant can be taken for first time in appeal. 

Even if a party has not taken any objection in 
the lower Court to the admissibility of the evidence, 
it is open to him to contend in appeal that evidence 
which is really irrelevant cannot be made use of 
for the purpose of the decision. AIR (Vol 30) 1943 
Mad 749 : 56 MLW 533 : (1943) 2 MLJ 545 : ILR 
(1944) Mad 276 : 211 Ind Cas 453 (DB). 

-O. 41, R. 2 — Where in a mortgage executed by 

a Hindu father it is recited that the property mort¬ 
gaged is exclusive and absolute property of the 
mortgagor but the mortgagee suing to enforce it 
avers in the plaint that the property is mortgaged 
as a manager, the plea, that the mortgage cannot be 
enforced against the joint family property in view 
of the recital in the mortgage must be raised in the 
first Court and cannot be allowed to be raised in 
appeal for the first time. (1941) 1941 NLJ 630 (DB). 

-O. 41, R 2 — Issue not framed and point not 

pressed in trial Court. 

Where the point that the plaintiff had no cause 
of action w'as not taken before or even at the settle¬ 
ment of the issue and no issue was framed upon it. 
nor was it pressed in the trial Court, the point must 
be presumed to have been waived, and cannot be 
raised in appeal. AIR (Vol 28; 1941 Pesh 69: 196 

Ind Cas 301 (DB). 

\ 

-O. 41, R. 2 — Abandonment of point — Argu¬ 
ments offered but not convincing. 
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Where an order of the Court shows that argu¬ 
ments were offer ed on a certain point but they were 
unconvincing, it is not tantamount to the abandon¬ 
ment of the plaint AIK (Vol 25 ) 1938 Lah 809: 
40 PLR 798: 179 Ind Cas 752. 

—«—O. 41, R. 2 — Question for determination of 
shares not raised in issues. 

Where in a suit for declaration that the plain¬ 
tiffs were owners of a certain share in the shamilat 
of the village, no prayer is made for determination 
of their shares in the village, the question that the 
shares of the plaintiff's in the shamilat land should 
be determined, cannot be raised for the first time 
in appeal as the matter was not raised in issue in 
the trial Court. AIR (Vol 24) 1937 Lah 428- 175 
Ind Cas 138: 39 PLR 656. 
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plea of title. AIR (Vol 31) 1944 Pat 77: 22 Pat si* 
11 BR 97: 216 Ind Cas 111 (DB). ’ 


-O. 41, R. 2 — Piea expressly withdrawn. 

Although it is within the discretion of a Court 
of Appeal to entertain a plea raising a pure ques¬ 
tion of law even though it has not been raised in 
the lower Court, yet where the plea has been ex¬ 
pressly withdrawn in the trial Court, the plea will 
not be entertained in the Appellate Court. AIR (Vol 
24) 1937 Oudh 243: 1937 OWN (CC) 229: 13 Luck 
167: 167 Ind Cas 72 (DB). 

-O. 41, R. 2 — Piea of qualified privilege not 

taken in lower Court. 

Where in an action for libel, the defendants plead 
qualified privilege which they had at the appellate 
stage, it would be unfair to allow the defendants to 
succeed as this question was not raised and the 
plaintiff never had the opportunity of proving that 
though the occasion was one of qualified privilege, 
the defendants have not used that occasion in a pro¬ 
per way. AIR (Vol 23) 1936 Pat 309: 2 BR 503: 17 
PLT 816: 162 Ind Cas 809. 

-O. 41, R. 2 — Absence of plea or issue —Whether 

can be agitated for first time in appeal. 

Waiver depends on evidence of fact and if it was 
neither pleaded nor was an issue raised thereon, 
the question cannot be agitated for the first time 
on appeal. AIR (Vol 21) 1934 Mad 508: 40 MLW 
35: 67 MLJ 470; 150 Ind Cas 952 (DB). 

-O. 41, R. 2 — Point as to maintainability of 

suit. 

Having elected to go to trial upon the footing 
that the plaintiff was entitled to bring the suit and 
having been content that the suit should be heard 
on the merits, the defendant is not entitled in the 
Appellate Court to claim for the first time that the 
•suit as framed is not ir.aintainab’e by reason of sec¬ 
tion 53, T. P. Act. AIR (Vol 21) 1934 Rang 308: 
153 Ind Cas 191. 

-O. 41, R. 2 — Abandonment of plea — Ground 

of attack in plaint but not mentioned in appeal. 

A ground of attack mentioned in the plaint in 
respect of which no issue is drawn and which is not 
repeated either in the written grounds of first or 
second appeal cannot be allowed in second appeal 
174 PWR 1912: 217 PLR 1912; 17 Ind Cas 247 (DB). ‘ 

(b) Objection in appeal. 

-O. 41. R. 2 — Objection that suit for declara¬ 
tion could not be referred to arbitration cannot be 
raised for first time in appeal. AIR (Vol 3D 1944 
Lah 280: 46 PLR 103. 

-O. 41, R. 2 — Suit by landlord for possession 

and rent —• Objection as to sufficiency of notice to 
quit. 

In a suit for possession and rent against the 
tenant the latter cannot for (lie first time in appeal 
be allowed to raise objection to sufficiency of notice 
to quit after having failed in the first Court on his 


-O. 41, R. 2 — Suit to file award and for decree 

in terms thereof — Objection to mode of allotment 
of properties — Second appeal. 

The parties made a reference to arbitration to 
partition their joint properties. In the suit by one 
of the parties to have the award filed and decree 
passed in its terms, the defendant did not object 
to the mode of allotment of the properties by the 
arbitrators. Nor was there any reference to the 
mode of allotment of the properties in the grounds 
of appeal filed by the defendants: 

Held, that the High Court should be very loath 
to allow the appellant to raise the objection to the 
mode of allotment in appeal for the first time. AIR 
(Vol 30) 1943 Pat 285: 22 Pat 108: 10 BR 344 1 211 
Ind Cas 137 (DB). 


-O. 41, R. 2 — Secondary evidence admitted in 

trial Court without objection — Admissibility of, if 
can be challenged in appeal. 

Once the secondary evidence of a will is found to 
have been admitted by the trial Court without any 
objection, the contention in appeal as to its inad¬ 
missibility must be overruled. AIR (Vol 28) 1941 
Mad 612 : 53 MLW 483 : (1941) 1 MLJ 557 • 1941 
MWN 529 : 200 Ind Cas 102. 


-O. 41, R. 2 — Objection on ground of limitation 

raised in (riarCourt but given up before issues. 

Where an objection on the ground of limitation 
is raised in the pleas in the trial Court but is given 
up before issues, this disentitles the party from re- 
agitating the objection in appeal and the party can¬ 
not be allowed to lead any further evidence where 
the record is incomplete on the point. AIR (Vol 27) 
1540 Lah 475: ILR (1941) Lah 843: 191 Ind Cas 
676 (DB). 

-O. 41, R. 2 — Objection that the suit is barred 

under Section 47 can bo allowed to be raised for 
first time in appeal. AIR (Vol 26) 1939 Mad 867: 
ILR (1940) Mad 123: (1939) MWN 918: 50 MLW 472: 
187 Ind Cas 815. 


-O. 41, R. 2 — Objection going to root of ease. 

An Appellate Court is bound to take notice of an 
objection which goes to tine root of the case although 
not pressed by the appellant. AIR (Vol 23) 1936 
Pesh 97 (100): 162 Ind Cas 416. 

-O. 41, R. 2 — Document admitted without ob¬ 
jection in trial Court. 

Where a document has been admitted without 
objection in the trial Court, objections as to lack 
r f formal proof of loss of the original etc. cannot 
be taken lor the first time in appeal. AIR (Vol 21> 
1934 Lah 271: 35 PLR 74: 150 Ind Cas 240. 

- O. 41, R. 2 — Objection by judgment-debtor that 

execution is incompetent for want of leave of Court. 

Where a decree is assigned by a company which 
since goes, into liquidation and the decree is sought 
to be executed, if is not open to the judgment-deb¬ 
tor to obioct that the execution proceedings are in- 
comoetcnt on the ground of want of leave from 
Court when the iudgmont-debtor has raised no such 
objection in the first Court and the assignor com¬ 
pany ri-vs not nv,^^ tho objection. AIR. (Vol 201 
1933 Cal 909: 37 CWN 909: 146 Ind Cas 502 (DB). 

-O. 41, R. ?— Objection in appeal. 

Failure to take oh lection to jurisdiction does not 
nrechidc the annellate court from setting aside an 
order which is bad for want of jurisdiction. (1902) 
7 CWN 390: 30 C 593 (598) (DB). 

-O. 41, R. 2 — Appeal — Succession certificate 

want of — Objection first raised on appeal. 
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An appellate court should not for the first time 
on appeal entertain an objection for want of succes¬ 
sion certificate without giving the plaintiff an op¬ 
portunity to meet it by producing the certificate. 
(1901; 5 OWN 607: 28 C 246 (249) (DB). 

-O. 41, R. 3. 

1. Amendment. 

2. “Within time to be fixed.” 

3. Substitution of representatives after period of 
Limitation. 

4. “May be rejected’*. 

5. Order of rejection, whether appealable. 

1. Amendment. 

-O. 41, It. 3 — Appealing on his own behalf and 

on behalf of idol as manager — A naming himself 
in grounds of appeal but idols not mentioned nor 
A mentioned as appealing on behalf of idois — Case 
held one of misdescription and memo of appeal 
could be amended. 

Defendant A claimed to be a manager of the en¬ 
dowed property which was the subject-matter of the 
suit and put up defence on behalf of the idols who 
were also made defendants in the trial Court. In 
the grounds of appeal, A questioned the findings of 
the trial Court in so far as they went against idols. 
In the grounds of appeal, A named himself as the 
appellant but did not mention the names of the 
idols either as appellants or as respondents and 
omitted to describe himself as appealing not only 
on his own behalf but also on behalf of the idols: 

Held, that the omission of the idols in the grounds 
of appeal amounted merely to a misdescription and 
therefore, the memorandum of appeal could be 
amended so as to show distinctly the names of the 
idols on whose behalf A was appealing as manager. 
The omission had not caused any disadvantage and, 
therefore, could not have the effect of rendering the 
judgment of the trial Court final in regard to the 
questions affecting the idols. AIR (Vol 31) 1944 
Oudh 162: 1944 AWR (CC) 27 : 1944 OWN (CC) 
83 (DB). 

-O. 41, It. 3 — Amendment of memorandum. 

Where only one of the defendants appeals from 
the decree and there is nothing in the memoran¬ 
dum of appeal itself which indicates that the ap¬ 
pellant is objecting only to part of the decree ex¬ 
cept the figure given for valuation and the amount 
of court-fee paid, then, if the appellant offers to 
amend the valuation and pay the increased court- 
fee, the offer should be accepted, whether other 
defendants are made respondents or not. AIR (Vol 
26) 1939 Pat 162: 5 BR 682 ; 4 CLT 67: 181 Ind Cas 
840 (DB). 

-O. 41, R. 3 — Formal mistake in description of 

respondents. 

The fact that there was a mistake in the des¬ 
cription of the respondent does not entail the dis¬ 
missal of the appeal where the defect is a formal 
one. When brought to its notice, the Appellate 
Court should allow it to be corrected, especially 
when the appellant appMed at the hearing of the 
appeal to amend the mistake and the respondents 
are willing to go on with the anneal on merits. AIR 
(Vol 24) 1937 Lah GO; 39 PLR 188: 169 Ind Cas 647. 

*-»0. 41, R 3 — Decree not stamped — Memoran¬ 

dum incomplete — Power to reject. 

Where a memorandum of appeal was presented 
^ith an unstamped copv of the decree anpea^d 
from, and without affidavits to show how the per¬ 
sons named as legal representatives held that posi- 


0, 41, R. 2 — 13. Waiver 

uon and it was contended that the Court had no 
power to icjeou iaic.iiauicUiuuui; 

Held, mao as long as there were such defects, tne 
memoiauuum oi appeal cannot ue enter tamed and 
ail Mai tne Court can uo is to return it and give 
Me petitioners tne chance of putting it in again in a 
complete form. 

in such a case any time that it allows for repre¬ 
sentation is Only by way oi concession, and a con¬ 
tinuance or extension of the concession cannot be 
deinanaea of it as a matter of right, at any rate, 
alter tne expiry ot the normal period oi limitation, 
within which an appeal can be presented. 

Obiter.— Such a memorandum could not, how- 
ever, be rejected under O. 41, R. 3. 

An appeal cannot be held to have come properly 
before a Court untii it has been registered. AIR 
(Vol 20) 1933 Mad 353: 144 Ind Cas 608. 

-O. 41, R. 3 — Insufficient stamp — Power to 

refuse acceptance. 

High Court has full power to refuse to accept a 
memorandum of appeal when it has the endorse¬ 
ment of the Stamp Reporter, that the amount of 
tile Court-fees paid is insufficient, otherwise the 
provisions of Section 4, Court-fees Act, would be 
evaded indirectly; 36 Bom 41, Diss. from. AIR (Vol 
16) 1929 All 75: 118 Ind Cas 228: 50 All 980: 26 ALJ 
1199. 

- O. 41, R. 3 — An appellate Court has no right to 

reject an appeal on the ground that it is insufficient¬ 
ly stamped. AIR (Vol 10) 1923 All 349: 74 Ind Cas 
757: 21 ALJ 333: 4 LRA Civ 183 (DB). 

-O. 41, R. 3 — Effect of wrong name of the res¬ 
pondent. 

Where in an appeal the respondent w : as wrongly 
named owing to a clerical error in the decree, the 
mistake is not fatal, but can be rectified. AIR (Vol 
5) 1913 Cal 582; 21 CWN 774; 27 CLJ 129: 41 Ind 
Cas 37 (DB). 

- O. 41, Rr. 3 and 20 — Appellate court — Addi¬ 
tion cf parties — No duty. 

There is no duty on the Courts to add the proper 
persons as parties to the appeal if the appellant 
neglects to do so. 59 PR 1913: 59 PLR 1913: 88 PWR 
1913: 18 Ind Cas 37 (DB). 

-O. 41, R. 3 — Court-fee, deficiency in — Objec¬ 
tion in appeal by defendant appellant that plaint 
not properly stamped. 

Where a plaint is not properly stamped and a de¬ 
cree is given in plaintiff’s favour and objection is 
taken in appeal, the appellant should be made to 
pay the proper court-fee before the respondent is 
called upon to pay the deficient stamp duty payable 
in the court of the first instance. (1904) 14 MU 
144 (145) (DB). 

2. “Within time to be fixed”. 

-O. 41, R. 3 — Amendment — Time for. 

Where an appeal was presented four years ago, 
the time for removing the defect in the presentation 
of the appea 1 cannot be extended. AIR (Vol 13) 
1926 Lah 626: 8 LLJ 397: 27 PLR 652: 97 Ind Cas 
773 (DB'. 

3. Substitution cf rem esenlot'vcs after the 

period of Limitation. 

-O. 41. R. 3 — Appeal against deceased person 

— Application to substitute names of legal repre¬ 
sentative after limitation. 

Where a possible respondent dies before the ap¬ 
peal is filed, the names of his representatives 
cannot be substituted in the appeal, after the ex- 
pirv of the period of limitation. 21 Ind Cas 306- 
(1913) 1 Uop Bur Rul 175. 
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4. “May be rejected. 
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O. 41, R. 3 — The provision in O. 7, R. 11 


CL (c) does not apply to appeals. An appeal in 
which the full court-fee has not been paid, can 
be dismissed by the Appellate Court without call¬ 
ing upon the appellant to pay the deficiency. So 
far as the memoranda of appeal are concerned 
express provision is made in O. 41, R. 3, for their 
rejection. AIR (Vol 25) 1938 Mad 316: (1938) M 
WN 71: 47 MLW 211: (1938) 1 MLJ 514: 177 Ind 
Cas 453 (DB). 

5. Order of rejection, whether appealable. 

O. 41, R. 3 — Rejection of memo, of appeal. 


An order of Appellate Court dismissing the me¬ 
morandum of appeal for non-payment of deficit 
court-fee is a decree and is appealable as such. 
AIR (Vol 29) 1942 Lah 64: 43 PLR 710: 199 Ind 
Cas 298. 

—;—O. 41, R. 3 — Rejection of memo, of appeal. 


An order rejecting a memorandum of appeal on 
the ground that it was insufficiently stamped with¬ 
out giving the appellant any time at all to make 
up the deficit amounts to a decree and as such 
is appealable. AIR (Vol 26) 1939 Pat 83: 5 BR 
59; 19 PLT 885: 17 Pat 687: 178 Ind Cas 150 (DB). 

-O. 41. R. 3 — Obiter.—An order dismissing an 


appeal as being time-barred before it has been ad¬ 
mitted or registered is a decree. 

The Civil P. C., does not in terms entitle an 
Appe'late Court to reject a memorandum of ap¬ 
peal before registering it on the ground that it is 
out of time. In so rejecting the memorandum, 
the Appellate Court assumes a jurisdiction which 
it does not possess, and its order can be interfered 
with under S. 115. AIR (Vol 24) 1937 Cal 732: 42 
CWN 72: 176 Ind Cas 361. 


O. 41, R. 3 — Appeal. 

Memo, of appeal rejected on the ground of de¬ 
ficient court-lee. Order does not amount to a 
decree and. no further appeal lies therefrom. AIR 
(Vol 23 ; 1936 Pesh 140; 163 Ind Cas 462 (DB). 

-O. 41, R. 3 — Order rejecting memorandum of 

appeal for insufficient court-fee — Fresh memo¬ 


randum of appal with requisite ccmt-fcc alter 
limitation. 

An order rejecting a memorandum of appeal for 
non-payment of deficit court-fee within the period 
allowed by the Court, is not a decree within the 
meaning of S. 2. The rejection of a memorandum 
of appeal by the Appellate Court shall not, of its 
own force, preclude fhe appellant from present¬ 
ing a fresh memorandum on proper court-fee. 
When ruch an appeal memorandum is presented 
after it is time-barred, the Judge should not 
register the appeal without deciding the question 
as to whether the appellant was entitled to ex¬ 
tension of time under S. 5. Lim. Act. Tf. how¬ 
ever, the Judge omits to do so and registers the 
appea 1 . the order cannot be said to be passed 
without jurisdiction, but there is a tacit term that 
the question under S. 5. Limitation Act, will be 
considered on objection bring taken by the respon¬ 
dent. AIR (Vol 19) 1932 Cal 482: 59 Cal 338- po 
Ind Cas C43 (DB). 

-O. 41, R. 4. 

See also Civil P. c„ O. 22 Rr. 3. 4 and O 
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Abatement. 

Appeal. 

Applicability and scope. 
Common ground. 
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6 . 
7. 


all the plain- 


Death of party. 

Interpretation. 

“May reverse the decree . . 
tiffs or defendants”. 

See also N. 5. 

8 . Partial abatement. 

Transposition of parties. 

1. Abatement. 

O. 41, R. 4 — Scope — If controls or abrogates 


9. 


l 




O. 22, Rr. 3 and 11 — Death of one of several ap¬ 
pellants — Right not surviving to survivors —. 
Effect —» Whole appeal — If abates. 

O. 41, R. 4, C. P. Code, does not control O. 22, 
Rr. 3 and 11; that ru’e has nothing to do with 
the joinder of parties; all it does is to lay down for 
appeals a rule which appertains to suits before 
decree, but it does not abrogate the other rules 
regarding joinder of parties and abatement. If 
the right to sue does not survive to the survivor 
or survivors, then unless the interests are sever¬ 
able the survivors cannot get a decree for the 
whole, and as no deciee can be passed either in 
favour of a dead person or in favour of persons 
who are not parties on record, the survivors who 
omit to safeguard their own interests by Joining 
the legal representatives of the deceased appel¬ 
lant cannot obtain a decree in their favour. The 
true test is whether the appeal can be heard in 
the absence of the appellant who is dead. If it 
cannot be heard, the appeal abates as a whole and 
not merely as against the deceased appellant. ILR 
(1938) All 350 : AIR (Vol 34) 1947 Cal 453, not foil. 
AIR (Vol 38) 1951 Nag 133; ILR (1949) Nag 964 
(DB i. 

-O. 41, R. 4 — Applicability — Death of one 


* 

I) 

0 


defendant and consequent order of abatement — 
Effect. 

The provisions of O. 41, R. 4. C. P. Code, can¬ 
not be attracted or invoked when there is already 
an order of abatement recorded consequent on the 
death of a defendant. AIR (Vol 37) 1950 Cal 59. 

-O. 41, Rr. 4 and 33 — Powers of appellate 

Court — Death of one of defendants pending their 


i 


appeal against joint decree passed against them 

— Deceased defendant expunged before expiry of 
limitation for substitution — Deciee as a whole 

— If may be set aside. 

During the pendency of an appeal filed by the 
defendants against a joint money decree passed 
against them, one of the defendants died. Before 
the n°riod of limitation for an application for 
substitution expired, the name of the deceased 
defendant was expunged from the category of ap¬ 
pellants on an application filed by the remaining 
enpellants. It was contended for the respondent 
that, the appeal had abated as against the de- 
ceased respondent and consequently the whole 
appeal had abated as the decree was joint. The 
appe’late Court overruled this contention, and dis¬ 
missed the suit holding that the claim was entirely 
false. 

He’d, that no abatement of the appeal took 
place as the name of the deceased defendant was 
ovnuoged from the category of appellants before 
the expiry of the period of limitation for substi¬ 
tution. that there was nothing in law to prevent 
the appellate Court from hearing the appeal of 
the remaining defendants and giving relief either 
under O. 41. R. 4 or under O. 41. R. 33, C. P. 
Code or both, end that the decree being a joint 
decree tlie only relief which could be given was 
to set it aside as a whole. AIR (Vol 35) 1948 Pat 
460: 27 Pat 242 (DB). 

-O. 41, R. I — Death of one of appellants — 

Abatement — Courts power to pass decree In res- 


pect of alL 
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Even after an appeal has abated under O. 22, 
R. 3, it is open to the Court acting under O. 41, 
R. 4, to pass a decree in respect of all the appel¬ 
lants including the appellant whose appeal has 
abated. 

If the case is of such a nature that it cannot 
be disposed of in the absence of the legal repre¬ 
sentatives of the deceased, the whole appeal will 
abate. But if tne lower Court’s decree proceeds 
on a ground common to the deceased as well as to 
the survivors then the latter can under O. 41, 
R. 4, appeal from the whole decree and the ab¬ 
sence of the legal representatives of the deceased 
is no bar to the disposal of appeal. Hence in 
such a case if the legal representatives are not 
substituted within the period of limitation the 
appeal abates only so far the deceased is concerned 
and not as a whole, and if the appeal succeeds, the 
appellate decree or order enures to the benefit of 
all the appellants including the deceased. AIR 
(Vol 32) 1345 Bom 126: 46 Bom LR 737. 

■O. 41, It. 4 — Ground common to all plaintiffs 


— Death of one of them. 

Where the suit has proceeded on a common 
ground as contemplated by O. 41, R. 4, C*vd P. 
C., and the decree appealed from also proceeds on 
the same common ground any one of the plaintiffs 
may appeal from the whole decree and the Ap¬ 
pellate Court may reverse of vary the decree in 
favour of all the plaintiffs. The death therefore 
of any of the plaintiffs has no effect unless it 
can be shown that his interest is separable from 
the interest of the surviving plaintiffs-appellants. 
AIR (Vol 26) 1939 All 626: (1939) ALJ 708; 1939 
RD 493: 1939 AWR (PIC) 671; 186 Ind Cas 564 (DB). 

-O. 41, R. 4 — Decree obtained in name of in¬ 
dividual members of joint family — Appeal from 
decree given up against one of them. 

Where a decree is obtained in the names of the 
individual members of a joint family, then the 
question of representation does not arise. Any 
appeal against such a decree must be brought 
against all the persons in whose name the decree 
stands. The result of giving up the appeal against 
one of them is that the appeal cannot be continu¬ 
ed against the remainder. AIR (Vol 26) 1939 Pat 
198: 5 BR 816: 182 Ind Cas 740 (DB). 

_O. 41, It. 4 — Suit on ground common to all 

plaintiffs — Some alone appealing — Non-appeal¬ 
ing plaintiffs, and pro forma defendants implead¬ 
ed as respondents, some of whom dying during 
pendency of appeal — Representatives of deceased 
not brought on record — Appeal, if abates — Other 
respondents dying, found to be necessary parties 
to suit — Their representatives not brougiit on 
record — Appeal against them, if abates. 

Where the suit has proceeded on a common 
ground, as contemplated by O. 41. R. 4. and some 
only of the plaintiffs have appealed and have im¬ 
pleaded as respondents the non-appealing plain¬ 
tiffs and the pro forma defendants having the 
same interest as the plaintiffs and some of the 
respondents die pending the appeal, R. 4 and not 
R. 3 of O. 41, governs the case. 

It is obvious that if on the death of these respon¬ 
dents, the right to appeal survives against the sur¬ 
viving respondents alone i.e., against those respon¬ 
dents against whom any relief is claimed and no 
relief of any kind is claimed against the deceased 
respondents, the appeal does not abate and be¬ 
come incompetent because the heirs of the deceas¬ 
ed-respondents are not brought on record. Simi¬ 
larly the appeal cannot be rendered incompetent 
where the other respondents who have died were 
necessary parties to the suit and their heirs are 
not brought on record. AIR (Vol 25) 1938 All 235: 


(1938; ALJ 159: 1938 RD 312: ILR (1938^ All 350: 
1938 AWR (HO 138: 176 Ind Cas 91 (DB). 

_O. 41, R. 4 — Partition case — Appeal not 

capable of being proceeded with in absence of legal 
representatives of deceased respunuent — Appeal, 
if abates in toto. 

Where it is impossible to proceed with an ap¬ 
peal in the absence of the legal representatives of 
a deceased respondent the appeal abates in toto. 
This principle apo ies in a partition case in which 
one of the deiendants-respondents has died and 
the appeal has abated against him and it will 
not be possible to proceed with tne appeal which 
must be deemed to have abated entirely. AIR 
(Vol 22) 1935 Oucih 329: 1935 OWN (C C) 401: 11 
Luck 5: 154 Ind Cas 897 (DB). 

-O. 41, R. 4 — 0. 41, R. 4 O. 22, R. 3 (2)— 

Death of one of the appellants pending hearing — 
Application to bring on record legal representa¬ 
tives. 

Order 41, R. 4, confers a privilege on a single 
appellant who takes on himself the who'e burden 
and risk of an appeal. It does not enunciate a 
general principle mat controls other ruies in the 
Code. The mandatory words of O. 22, R. 3 (2) 
have not been qualified in this rule. Order 41, 
It. 4 . does not discuss abatement, but is uself sub¬ 
ject to the general rule on that suoject. Courts 
aie nut justified in applying its provisions so as to 
negative to a very extent the provisions of the 
very specific rule which deals expressly with abate¬ 
ment. 

A suit was instituted by the plaintiffs to compel 
the defendants to lender an account of certain 
transactions of purchase and sale which had taken 
place between the parties and lor a decree for 
suen sum as might be found due on the taking 
of the account. Defendants appealed and pending 
the hearing of the appeal, one of tne defenclants- 
appellants died on October 21. 1932. On Febiu- 
ary 27, 1933, an application was made to bring on 
record his legal representatives. It was urged that 
the application was unnecessary and that the 
appeals have not abated and, in the second place, 
that if the application is necessary, it should be 
treated as if it asked for an extension of time : 

Held, that the provisions of O. 22, R. 3 applied 
and that this rule should not be read in the light 
of O. 41, R. 4 and that the appeal abated. AIR 
(Vol 21) 1934 Lah 206: 35 PLR 92: 15 Lah 667: 151 
Ind Cas 784 (DB). 

_O. 41, R. 4 — Death of one — No abatement. 

Where an appeal proceeds on grounds common to 
all, the defendants and one of them might have 
appealed and secured a modification of the decree 
in favour of all it is unreasonable to hold that the 
absence of one or after his death the absence of 
his representatives must disqualify the others from 
carrying on the appeal. AIR (Vol 13) 1926 Cal 462: 
88 Ind Cas 970. 

_O. 41, R. 4 — Where the 2nd plaintiff was the 

transferee from the 1 st plaintiff, 

Held, that, the question of the latter’s title to 
the property* in suit affected the 2 nd plaintiff’s 
also and that a decision that 1 st plaintiff’s suit 
was not barred bv limitation enured for the benefit 
of the 2 nd plaintiff also though he had not joined 
in the appeal. AIR (Vol 11) 1924 Oudh 385; 81 
Ind Cas 484: 11 OLJ 297 (DB). 

_O, 4i_ R 4 — Where in the course of a redemp¬ 
tion suit by Burmese husband and wife the hus¬ 
band died. 

Held, that the wife could prosecute the appeal. 
AIR (Vol 11) 1924 Rang 376: 84 Ind Cas 170; 2 
Rang 486: 2 Bur LJ 171 (DB). 
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-O. 41, R. 4 — Abatement — Death of one of 
joint piffs. — Abatement of appeal. 

Where all pills, are interested in appeal, O. 41, 
H. 4 of the C. P. C., does not authorise one of 
them to proceed with the appeal without making 
the other plff’s. parties thereto. AIR (Vol 6 ) 1919 
Cal 410: 53 Ind Cas 548 (DB). 

4 L R. 4 (S. 544 Old Code) — Death of one 
of several appellants —» Legal representative not 
brought on record — Partial reversal of decree. 

Where one of several plaintiffs, appealing against 
? decree which proceeded on grounds common to 
. them all, died during the pendency of the appeal 
and substitution was not made within time. 

Held, that the appellants were not entitled to 
the benefit of S. 544, C. P. C. (1905) 9 CWN 1061 
(1064) (DB). 

O. 41, R. 4 — Appeal — Abatement — Joint 

decree for money — Appeal by defendant — Death 

•of one of the plaintiffs between judgment and 

appeal — Representative not brought on record — 
Effect of. 

Where in an appeal by defendant against a de¬ 
cree for arrears of rent passed jointly in favour of 
all the plaintiffs the heirs of one of the plaintiffs 
vvho died subsequent to the date of the delivery of 

the judgment against which the appeal is preferred 
were not made parties; 

Held, that the appeal could not proceed and must 
iau by reason of defect of parties. (1902) 6 CWN 
196 (197) (DB). 

2. Appeal. 

(a) General. 

<b) Locus standi. 

(c) Parties. 

(d) Second appeal. 

(a) General. 

O. 41, R. 4 — Decree passed against several per. 
sons having same interest — Right of one of them 
to appeal. 

Where a decree is passed against several per¬ 
sons having exactly the same interest, any one 
of them can appeal against the decree under O 41 

n'l 4 '.2 o P t\?,° C ]L AIR (Vo137 ' 1950 PC 28: 1900 ALJ 
113 . LYV 184 : 19o0 AWR 211 ; 54 CWN 503- 52 

Bom LR 477 : 31 PLT 1 : (1950) 1 MLJ 294. * 

7 ° 0 I 1 ’. 1 *- 4 — Applicability — Defendants 2 
and 3 deriving title from defendant 1 — All d e - 
tendants contesting plaintiffs claim on ground 
that he had no title — Defendant 1 alone, if com¬ 
petent to appeal from decree. 

Where defendants 2 and 3 derived their in¬ 
terest in the property in suit from defendant i 
and all the three defendants contested the claim 
of the plaintiff on one common ground, namely, 
that the plaintiff hod no title, the provisions of 
O. 41, R. 4. C. P. Code, clearly apply and defen¬ 
dant 1 alone is competent lo onpeal from the 
decree passed against all the defendants. AIR 
•Vol 37) 1950 All 1. 

-O. 41, Rr. 4 and 33 and O. 34, R. l — Appeal 

by judgment-debtor against re-opened personal 
decree in mortgage suit — Death of one of res¬ 
pondents iep resen ting mortgagor’s interest — His 
hens not substituted — Appeal, if (Competent — 
Power of apoeffute Court to reverse whole decree 
(1950) 54 CWN (2 DR) 280. 

“ 4 L 1 — Appeal ideal by one of the plain¬ 
tiffs — Non-prosecution — Co-pIainlilT if entitled 
to continue appeal. 

AH the co-plaintiffs or co-defendants do not 
become appellants ipso facto merely by one man 
out ot them filing the appeal. A party does not 
become an appellant unl-v; lie signs the memo¬ 
randum of appeal or authorises (he person ac¬ 
tually signing it to file it on his behalf. Hence 
where one of the plaintiffs files an appeal but does 
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not prosecute it, it is not open to his co-plaintiff 
to apply to continue the appeal. (1950) 1950 RD 
60. 

-O. 41, R. 4 — Scope — Joint proprietors — 

Decree against on point of adverse possession — 
Right of one to appeal against entire decree. 

In the case of a decree passed against several 
joint proprietor of an estate, it is open to any 
one of such proprietors to appeal from the whole 
decree when the decision proceeds on a ground 
common to all of them, e.g., the acquisition of 
title by adverse possession as against them by a 
trespasser. AIR (Vol 35) 1948 Pat 274 ; 26 Pat 
278 (DB). 

—-—O. 41, R. 4 — Death of some of appellants —. 
Right of surviving appellants to prosecute appeal. 

On the death of some of the appellants pend¬ 
ing an appeal, the surviving appellants are en¬ 
titled to prosecute the appeal without bringing on 
the lecord the heirs of the deceased appellants. 
Order 41, R. 4, C. P. Code is applicable to such a 
case. AIR (Vol 34) 1947 Cal 453 (DB). 

-O. 41, R. 4, S. 96, O. 22, R. 10 — Failure or 

refusal of Official Receiver to prefer appeal — Crc- 
d-tor not party to litigation — Creditor, if can file 
appeal — S. 75, Provincial Insolvency Act. 

The Official Receiver is not a representative of 
the creditors nor is he a trustee on their behalf 
and it is not, therefore, open to the creditors to 
ignore him or act independently of him and file 
im appeal on the Official Receiver’s failure or re¬ 
fusal to file an appeal, in a litigation to which they 
were not parties. The creditor does not fulfil the 
requirements of O. 22. R. 10. In the absence of a 
provision similar to what is contained in S. 75, 
Prov. Insol. Act, it is not possible to confer a 
right of appeal by analogy. 

In the case of a refusal by the Official Receiver 
to prefer an appeal, the proper course for the cre¬ 
ditor is to go the Insolvency Court, under S. 68 
of the Prov. Insol. Act and to apply for a reversal 
of the relusal by the Official Receiver and either 
for a direction to him to appeal against the decree 
or in the alternative for a permission to appeal 
himself in the name of the Official Receiver. 

The Official Receiver appears in a litigation in 
Ins individual capacity although he may be en¬ 
titled to be reimbursed by the insolvent’s estate. 
AIR (Vol 28) 1941 Mad 577 : (1941) 1 MLJ 531 : 53 
MLW 479 : (1941) MWN 366 : 200 Ind Cas 366. 

—O. -'1, R. 4 — The right to prefer an appeal by 
parties to a suit can be safely deduced from O. 41, 
L\ 4. Civil P. O.. although the object of its en¬ 
actment was different. AIR (Vol 28) 1941 Mad 
577 : 0941) 1 MLJ 531 : 53 MLW 479 : (1941) 
MWN 366 : 200 Ind Cas 366. 

-O. 11. R. 4 — Pre-emption suit — Pleas by 

vendees defendants common to all — One of them 
appealing Appeal allowed under O. 41, It. 4 — 
Appellant, if ran appeal In his own name — Suc¬ 
cess. enures for benefit of all. 

Where in a ruff for pre-emption the Pleas in 
defence raised by the vendee defendants were 
common to all ol them and. the memorandum of 
appeal clo *ly mentioned O. 41. R. 4. according 
fo \vhi( h the appeal was filed in the name of only 
one of the vendees and the o'her vendee defen- 
enm’s were advisedly impleaded as respondents: 

Held, that it was perfectly competent to one of 
(hr vendee-defendants in the Court below to ap¬ 
peal, in his own name and the success of the ap- 
|T-al nnhr ally enured for Mie benefit of the 
appellant as well as his co-vendees-respondents. 
AIR (Vol 23) 1936 Lah 612 : 165 Ind Cas 66. 

- p 41. ft- 4 — Every surety has his own indivi¬ 
dual liability and there is nothing to debar the 
other sureties from filing an appeal on their own 
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behalf, if one of the sureties has refrained from 
doing so. AIR (Vol 23) 1936 Pesh 20 : 160 Ind 
Cas 1005 (DB). 

-O. 41, R. 4 — An appeal from a suit under 

S. 92 does not abate on the death of some of 
the plaintiffs. But there is no authority for the 
proposition that some of the persons who have ob¬ 
tained leave can present an appeal when the re¬ 
maining persons are alive and have not concurred 
in. AIR (vol 22) 1935 Lah 251 : 16 Lah 732 : 158 
Ind Cas 465. 

-O. 41, R. 4 — Where a decision of a Court pro¬ 
ceeds upon a ground common to all defendants, 
appearing as well as non-appearing it is entirely 
within the competency of one of the defendants 
to challenge that decision in an appeal filed by 
him even though the other defendants are not 
parties thereto. (1934) 59 CLJ 318. 

-O. 41, R. 4 — Rule 4 authorizes one 

plaintiffs to an action, in which other co-plaintiffs 
are also interested, to appeal for the benefit of 
the latter, only if they are made parties to the 
appeal. AIR (Vol 15) 1928 Lah 43 : 106 Ind Cas 
313 (DB). 

-O. 41, R. 4 — Where there are plaintiffs more 

than one, one of them can appeal for the benefit 
of all only if the rest are made parties. (1928) 110 
Ind Cas 250 (Lah). 

-O. 41, R. 4 — Consenting defendant can gel the 

benefit. 

A judgment-debtor, who did not appear but who 
held an application in the lower Court consenting 
to the decree being executed as against him on 
which no order was passed can be given the be¬ 
nefit ol the aopeal preferred by other judgment- 
debtors. AIR (Vol 12) 1925 Cal 23 : 39 CLJ 590 : 
28 OWN 963 : 84 Ind Cas 63 (DB). 

-O. 41, R. 4 — Decree in favour of other will 

enure for the benefit cf the other’s representa¬ 
tives. 

Where one of two appellants who were un¬ 
divided Hindu brothers had been dead when the 
decree was passed in the appeal and where sub¬ 
sequently the deceased's legal representatives ap¬ 
plied to be brought on the record. 

Held, that as the decree passed legally in favour 
of the surviving appellant must enure tor the 
benefit of all the members of the appellant’s fa¬ 
mily, and as they wished tc be formally brought 
on record as legal representatives of the deceased 
appellant who was not a parly when the appeal 
was heard, their application to be brought on the 
record should be allowed. AIR (Vol 12) 1925 Mad 
yiO : 48 MLJ 601 : 22 MLW 142 : 87 Ind Cas 748 
(DB). 

--O. 41, R. 4 — Appeal against one — Is main¬ 
tainable. 

Where a combined judgment was given in two 
appeals in the lower appellate Court and in the 
High Court only one appeal was filed against the 
judgment but it was filed by the principal parties 
and also the parties to the other appeal were im¬ 
pleaded and where it was objected that the omis¬ 
sion to file a distinct appeal against the other 
appeal should cause the dismissal of the appeal 
in the High Court. 

Held, that the objection was bad. AIR (Vol ID 
1924 All 834 : 78 Ind Cas 1026. 

- O. 41, R. 4 — Ignorance of — Decree nullity — 

— Absence of legal representatives will not affect 
merits of appeal. 

. Where one of several plaintiffs prefers an appeal 
in which the other plaintiffs are also interested, 
H. 4, O. 41 of the C. P. Code, does not authorise 
him to proceed with the appeal without making 
the other plaintiffs parties thereto. The effect of 
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allowing an appeal to be heard and decree passed 
in ignorance of the death of one of the joint 
plaintiffs is to render the judgment and decree a 
nullity. But the omission to bung the legal re¬ 
presentatives oi a pro forma respondent on record 
would not affect the merits of the appeal. AIR 
tVoi 10/ 1823 All 211 : 21 ALj 91 : 4o All 286 : 
4 LRA (Civ) 92 ; 71 Ind Cas 321 (DB). 

-C. 41, R. 4 — Where the contention was that 

the appeal should be regarded as having being dis¬ 
missed so far as haii the share of the other plain¬ 
tiffs, who cud not appeal, is concerned. 

Held, the provisions of O. 41, R. 4, lays down 
that, if the decree appealed against proceeds on a 
ground common to all plaintiffs any one of the 
plaintiffs may appeal lrom the whole decree and 
thereupon the appellate Csurt may reverse or vary 
the decree in favour oi all the plaintiffs. AIR 
(.Vol 9) 1922 Lah 57 : 4 Lah LJ 178 : 31 PWR 
1922 : 77 Ind Cas 274. 

-0>. 4i, Rr. 4 and 33 — Scope of — Rowers of 

Court. 

Rules 4 and 33 do not apply tc parties not 
exercising the right of appeal and made p:o forma 
respondents by the appellants; the non-appealing 
parties cannot claim me right to be heard in sup- 
po r of me anneal. AIR <Vui 3) 1 916 Lah 113 : 109 
PWR 191G : 154 PLR 1916 : 70; 71 PR 1917 ; 34 
Ind Cas 714 iFBj. 


ib) Locus standi. 

-G. 41, Rr. 1 ami 33 — Appeal by one of two 

defendants against whom suit had been decreed 
allowed — Second appeal by plaintiff — Locus 
standi of Inc nen-appealing defendant to appear 
and support — Judgment oi first appellate Court. 

Where only one of the two defendants against 
whom the suit has been decreed appeals and it is 
allowed and the plaintiff files a second appeal even 
it the defendant who preferred the first appeal 
admits the claim in second appeal, it is open to 
the other defendant to appear and contend that 
me- first appellate judgment should be maintained 
even though he had not preferred the first appeal 
himself. 1949 RD 75. 

-O. 41, R. 4 (S. 544 old Code) — Dismissal for 

default — No steps by absent plaintiffs — Appeal. 

If one absent plaintiff out of several plaintiffs 
does not take any steps in the original Court to 
get the dismissed suit restored, he lias no locus 
standi to appeal and hence the order passed on 
appeal reversing the lower Courts decision is ille¬ 
gal. 21 PLR 1910 : 132 PWR 1910 : 6 Ind Cas 

496. 


-O. 41, R. 4 (S. 544 old Code) — Appeal — 

Dismissal of suit for a default — Application for 
suit to be restored by some of the plaintiffs — 
Appeal by co-piaintiff who had not joined in the 
application. 

Four brothers filed a suit. The eldest of them 
who was employed in the Army was not able 
to attend Court on the day of hearing. The 
pleader of the four plaintiffs and the three younger 
brothers were present in the Court but the pleader 
declined to pioceed without the 1st plaintiff, who 


was absent. 

The Munslf dismissed the suit ostensibly under 
S 102, C. P. C. The pleader on behalf of the 
plaintiffs who were present applied for the case to 
be restored but his application was refused. On 
appeal on behalf cf the plaintiff who was absent 
in the original Court the order was set aside and 
the suit was ordered to be restored. The defen¬ 
dant applied for revision and contended that the 
order passed on appeal was illegal: 

Held, that the contention was right, for the 
absent plaintiff in the army not having taken 


899 


CIYIL P. C. (5 of 1908), 0. 41, R. 4-2. Appeal 


any steps in the original Court to get the suit 
restored had no locus standi to appeal and S. 545 
of C. P. C. was not applicable to tne case. (1910) 
1910 PLR No 21 Page 51 (53) : 1910 ?WR 132 : 
6 Ind Cas 496. 

(c) Parties. 

-O. 41, R. 4 — Appeal by joint owners. 

The death of one of two joint owners during 
the pendency of an appeal does not prevent the 
appeal being prosecuted by the other. In fact 
there is no rule that ail joint owners must be 
parties to appeal. AIR (Vol 30) 1943 Bom 301 * 

45 Bom LR 109 : ILR (1943) Bom 143 : 210 Ind 
Cas 474 (D3). 

-—O. 41, R. 4 — The provisions of O. 41, R. 4 
simply lay down that one or more plaintiffs may 
prefer an appeal where a decree proceeds on a 
ground common to all but it does not lay down 
that the other plaintiffs are not necessary parties 

-O. 41, It. 4 — One joint decree-holder, if can 

appeal without joining others as appellants or res¬ 
pondents. 

Order 41, R. 4, allows the Appellate Court to 
grant a relief even to the respondent who has not 
joined the appeal, but it does not go further and 
allow one of the joint decree-holders to file an 
appeal of his own without either joining the other 

as appellants or implead¬ 
ing them as respondents. AIR ^Vol 22) 1935 Pesh 
106 : 157 Ind Cas 502 (DB). 

-O. 41, R. 4 — Decree against firm — Decree 
valid against one partner but proceeding on a 
ground common to all — Setting aside of decree. 

Where a decree has been passed against a firm’ 
even it it is found to be a valid one as far as one 
of the partners is concerned, and the decree pro¬ 
ceeds on a ground common to all, it must be set 
aside m its entirety under O. 41. R. 4. AIR (Vol 
21) 1934 Lah 483 : 35 PLR 417 : 148 Ind Cas 1080. 

O. 41, R. 4 — Sanction to three — Appeal bv 
one is not enough. 

Where in a suit under C. P. Code, S. 92, sanc- 

lln? m ted t0 three Persons to institute the 
suit, the three persons form on e plaintiff in the 

eye ol the law, and therefore an appeal filed bv 

?“ e 51*’, only 01 thcm is incompetent. AIR (Vol 
14) 192 7 Lah 382 : 100 Ind Cas 838 (DB). 

—-O. 41, K. 4 — Appeal by some defendants — 
Rights of others. 

An appeal against a decree for partition of the 
village abacli, by defendants representing a very 
small share in the village, on the ground that 
the Lowt-r Courts have not rightly determined the 
area which should be divided again, cannot be 
treated as an appeal under O. 41, R. 4 as one on 

' in, , h o hole boc<y of tlre defendants. 228 

PWR 1911 : 2 PLR 1912 : 12 Ind Cas 605. 

~ °- 41 » R - 4 — Where an appeal can be brought 

by one of tne defeated plaintiffs or defendants 
m accordance with the provi.de ns of 3 . 544 old 
Code, other pa: ties who might have appealed but 
have not joined in the appeal are no* necessary 
parties co_ the appeal even though the suit is one 
for partition. 22 A 222 overruled. (1903) 25 A 27 
(80) : 1902 All Vv'N 171 (DB). 


O. 41, R 1 


(d) Second appeal. 
Right of second appeal 


Parties 


not before the lower appellate Cjurt. 

. Where only one of many plaintiffs appealed in 
the lower Court on behalf of all and other plain- 
( nis we:e not impleaded as respondents and where 
there was a second appeal to the High Court- 
Held, the other plaintiffs had no locus standi to 
appeal to the High Court as they could not be 
deemed to be parties to the decree in the lower 


appellate Court. AIR (Vol 11) 1924 All 879 
LRA Civ 279 : 78 Ind Cas 637. 

3. Applicability and scope. 
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--O. 41, R. 4 — Applicability — Appeal not Dro 

perly constituted. * ww " 

O. 41. R. 4, C. P. Code, applies only to a pronerlv 
constituted appeal. Where one of the necessary 
parties to the appeal is not before the Court it* 
provisions cannot be invoked. O. 22 R 3 i s vJJ 

qualified by O. 41, R. 4. AIR (Vol 37) 1950 Assam 
54. 

-O. 41, R. 4 — Applicability — Conditions of — 

Mere existence of common defence — Sufficiency 
O. 41, R. 4 , C. P. Code, does noc empower an an 
pellate Court to exercise its power under the rule 
when it only finds that the ground upon which it 
proposes to base its decision is common to all the 
defendants but only when it also finds that the 
decision of tne lower Court has proceeded on such 
common ground. 

It is only when the decree appealed against has 
proceeded upon a common ground to all the defen- 
dan's, that is, the Court below has made a decree 
against several defendants upon a finding which 
applies to all of them equally, that under the rele 
vant provision anyone of the defendants may ap¬ 
peal against the whole decree and the appellate 
Court may reverse or modify that decree in favour 
of all the defendants, even though some of these 
defendants may not be before the Court. AIR 
(Vol 37) 1950 Cal 59. 

O. 41, R. 4 — Scope and applicability. 

It is only a special concession, which depends on 
the discretion of the Appellate Court, that under 
R. 4 oi O. 41, C. P. Code, one out of several persons 
entitled to appeal is allowed to prosecute an appeal 
on behalf of all persons. But in order to enable a 
person to take advantage of this rule it is necessary 
that the decree appealed from should have pro¬ 
ceeded on some ground common to himself and to 
the other persons entitled to appeal. It is only in 
such cases that an appeal will not abate in its en¬ 
tirety. 1949 RD 348 (2). 

-O. 41, R. 4 — Applicability to appeals under U. 

1*. Land Revenue Act — Death of a co-appellant — 
Others if can prosecute appeal. 

O. 41, R. 4 , C. P. Code, applies to appeals under 
the U. P. Land Revenue Act according to para. 176 
of the U. P. Revenue Court Manual. Hence the 
death of a co-appellant during tne pendency of the 
appeal cannot affect the right of the remaining ap¬ 
pellants to prosecute the appeal where the interests 
of the two are identical. 1949 RD 185. 

7 ^- li. R* 4 — Applicability — Non-appealing 
plain till 01 defendant not before appellate Court. 

O. 41, It. 4, C. P. Code, cannot be applied where 
tlie non-appealing plaintiff or defendant has not 
been impleaded in the appeal at all and is not be- 
lore the appellate Court. AIR (Vol 33) 1946 Lah 
399; 227 Ind Cas 340: 48 PLR 141 (FB). 

O. 41, R. 4 — Order 22, R. 3 is not qualified by 
the provision of O. 41. R. 4. Order 41, R. 4 does not 
a poly to a case where all the plaintiffs and defen¬ 
dants are not alive. Hence a case of abatement 
O- an appeal on tlie ground of death of one of the 
appellants is governed by O. 22, Rr. 3 and 11 and 
not O. 41, R. 4 . AIR (Vol 29) 1942 Sind 157: ILR 
(1942) Kar 435: 205 Ind Cas 495 (DB). 

D. 41, Rr. 4 , 33 — Appeal bv one parly on 
ground common to all. 

Order 41, R. 4. allows a Court of Appeal to decide 
(no whole case, although it may have been preferr¬ 
ed only by some of the parties concerned, provided 
tlie decree proceeds on a ground common*to all the 
appellants. The provisions of O. 41, R. 33 give 
lurlher powers to the Appellate Court to pass 
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such orders as the case may require in spite of the 
fact that the parties affected may not file any ap¬ 
peal or objection. AIR (Vol 23) 1936 Pesh 20: 160 
Ind Cas 1005 (DB). 

-O. 41, R. 4 — O. 41, R. 4, if applies when one of 

the necessary respondents is not before Court. 

Order 41, R. 4, only lays down that where there 
are mere plaintiffs or more defendants than one, 
and the decree appealed from proceeds on any 
ground common to all the plaintiffs or to all the 
defendants, any one of the plaintiff, or of the de¬ 
fendants may appeal from the whole decree, and 
the rule does not clearly apply to a case where one 
of the necessary respondents is not before the 
Court. AIR t.Vol 22) 1935 Oudh 329: 1935 OWN 
(CC) 401; 11 Luck 5 : 154 Ind Cas 897 (DB). 

-O. 41, R. 4 — Order 41, R. 4, can be invoked 

only in the case of appellants with a common de¬ 
fence in the lower Court and not in the case of res¬ 
pondents. Further O. 41, R. 4 provides only for 
some of the appellants getting a decision in favour 
of all persons having a common interest and has 
no application to or bearing on a case where the 
question is whether a decree can be passed against 
a dead man, though there is another person on 
record with the same defence as that of the dead 
man. AIR (Vol 21) 1934 Mad 730 (2) : (1934)MWN 
901: 40 MLW 604: 67 MLJ 681: 58 Mad 407: 153 Ind 
Cas 325. 

-O. 41, R. 4 — Suit for possession of deceased’s 

property by his sister and her daughter — Suit dis¬ 
missed — Appeal by sister’s daughter — Decree in 
favour of sister, legality of. 

Musammat B and Mst. J sister and sister’s dau¬ 
ghter respectively of one G S claiming to be heirs of 
G S filed a suit against a transferee from the widow 
of G S for possession on the ground that as against 
them the transfer was invalid and ineffectual. 
The trial Court dismissed the suit on the ground 
that plaintiffs were not heirs of G S. From that 
decree Mst. J appealed but not Mst. B. District 
Judge held that under Hindu Law Mst. J was not 
an heir but that Mst. B was and as Mst. B was im¬ 
pleaded as a respondent in the appeal by Mst. J he 
passed a decree in favour of Mst. B: 

Held, that as no appeal had been filed by Mst. B, 
no decree could be passed in her favour for the 
provisions of O. 41, R. 4, were not attracted, the 
right of Mst. J and Mst. B not being identical and 
the decree of the trial Court not having proceeded 
on a ground common to both. ALR (Vol 19) 1932 
Lah 37 : 12 Lah 534 : 32 PLR 798 : 135 Ind Cas 593 
(DB). 

-O. 41, R. 4 — Order 41, R. 4 is limited to the 

case of appellants. AIR. (Vol 13) 1926 Cal 335: 30 
CWN 45: 90 Ind Cas 986 (DB). 

■-O. 41, R. 4 — Rule 4 can only apply when the 

fact of tne omission of the parties is brought to 
the* notice of the Court and it consciously decides 
to apply the rule. AIR (Vol 13) 1926 Mad 991: 51 
MLJ 282: 97 Ind Cas 551: 1926 MWN 763. 

-O. 41, R. 4 — Powers of Court not fettered by 

R. 33. 

The appellate Court in the appeal preferred by 
some of the defendants in respect of only a part of 
the decree cannot by virtue of the provisions of R. 
33, dismiss the suit against those defendants who 
have in fact submitted to it. There being a dis¬ 
tinct provision as to the power of an appellate 
Court to interfere with the decision of the Court 
of first instance upon an appeal preferred by some 
of the defendants in certain cases, in O. 41, R. 4 the 
provisions of R. 33 cannot apply to cases for wdiich 
clear provision is made in the Order or to cases 
Which would not come within the purview of the 
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specific rule. AIR (Vol 8) 1921 All 56 : 60 Ind Cas- 
817 : 43 All 320 : 19 ALJ 83 (DB). 

-O. 41, R. 4 — Revision from — Same powers. 

The power of the Court in revision under Section 
25 of tne Provincial Small Cause Courts Act is not 
less wide than under Civil Procedure Code, O. 41, 
R. 4. AIR (Vol 8) 1921 Nag 105; 61 Ind Cas 563 : 
17 NLR 20. 

-O. 41, Rr. 4 and 33 —Powers of appellate Court, 

O. 41, Rr. 4 and 33 give the court ample power to 
make the appropriate order needed in the interests 
of justice. AIR (Vol 7) 1920 Cal 428: 30 CLJ 417 : 
24 CWN 110: 54 Ind Cas 636 (DB). 

—— O. 41, R. 4 — Scope of — Grounds not common. 

The provisions of O. 41, R. 4 of C. P. C. do not 
apply to a case where the grounds of appeal are 
not common to all the appellants. AIR (Vol 4) 
1917 Lah 68 : 35 PWR 1917 : 40 Ind Cas 184 (DB). 

-O. 41, Rr. 4 and 33 — Powers of appellate Court. 

To justify the application of O. 41, R. 4 the appeal 
should have been preferred against the w'hole de¬ 
cree but for the application of R. 33 it is not essen- 
t.'ai that the appeal should be directed against the 
entire decree nor need the order be made in favour 
of the persons who are parties to the appeal or 
have filed objections in the Court below. AIR (Vol 
3» 1916 Cal 654: 22 CLJ 61: 30 Ind Cas 868 (DB). 

-O. 41, Rr. 4 and 33 — Common decree — Appeal! 

by one party — Reversal. 4 

When there is no bar to the application of O t 41, 
R. 4, it is not necessary to invoke the aid of O. 41, 
R. 33 which is couched in very wide terms and 
gives the Courts of appeal very wide pow r ers for the 
purpose of doing justice between the parties. 
For the application of O. 41, R. 4, it is enough if the 
decree proceeds on any ground common to all the 
parties. Every ground need not be common to the 
parties. AIR (Vol 2) 1315 Cal 618: 42 Cal 451: 19 
CWN 233: 23 Ind Cas 446 (DB). 

-O. 41, R 4 — The policy of the Legislature in 

enacting O. 41, R. 4 is that the appellate Court 
should have full power to do justice to all parties 
whether before it or not, provided the whole case 
is gone into at the instance of parties representing 
all the necessary contentions in the case. (1913) 14 
MLT 177: (1913) MWN 687: 25 MLJ 248: 20 Ind Cas 
952 (DB). 

4. “Common ground”. 

-O. 41, R. 4 — Deere© for possession or ejectment 

against trespassers — Each has independent right 
of appeal — Only one of them appealing — Effect 
of allowing appeal, upon rights of non-appealing 
trespassers, stated. 

Where a person claiming to be the true owner 
of certain property obtains a decree for possession 
of that property against trespassers, each tres¬ 
passer has an independent right to appeal against 
the decree and the mere circumstance that one 
of the defendants does net appeal from the decree 
or even confesses judgment, would not disentitle 
the other to appeal. 

In effect and in substance in a case of this type 
there are as many decrees for ejectment or dispos¬ 
session as there are trespassers. One trespasser 
agreeing to a decree being passed against him or 
not appealing from a decree after it has been 
passed, has the effect only of dislodging him from 
the property. If his other co-defendant files the 
appeal and succeeds, it cannot be said that in 
consequence of the acceptance of his appeal two 
inconsistent decrees will come into existence. The 
decree that becomes final against the non-appeal¬ 
ing defendant is only a decree for his ejectment. 

The effect of the acceptance of the appeal of the 
co-defendant wall be that he cannot be ejected. 
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Both the defendants claiming under wholly inde¬ 
pendent rights, one will not be affected by the 
decree passed against the other. AIR (Vol 33) 1946 
Lah 399 : 48 PLR 14 (FE). 

-O. 41, R. 4 — Appeal abating by death of ap¬ 
pellant — Order 41, R. 4, if applies. 

Order 41, R. 4. applies to the case of an appel¬ 
lant whose appeal has abated by his death, be¬ 
cause the effect of the abatement is that to all 
intents and purposes there is no appeal on be¬ 
half of the appellant whose appeal has abated. 

Where during the pendency of an appeal by the 
defendants against a decree in a suit against them 
for malicious prosecution on the ground that they 
had conspired to implicate the plaintiff in a false 
charge of dacoity, one of the appellants dies and 
Ills heirs are not brought on the record, O. 41, 
R. 4, applies. No decree could be passed against 
(he defendants unless the charge of conspiracy was 
proved. The decree appealed from thus proceeds 
on a ground which is common to all the defen¬ 
dants. AIR (Vol 25) 1938 Pat 147 : 19 PLT 398 : 
4 ER 429 : 174 Incl Cas 388. 


- i). 41, It. 4 — Several persons obtaining leave 

to institute suit, v/hether constitute one plaintiff. 

Per Jai Lai, J.—Order 41, R. 4, does not apply 
ro cases where the several persons who have ob¬ 
tained the leave of the Collector have consequently 
instituted a suit, because they must be deemed to 
be one plaintiff. 

Per Skemp, J.—It is not right to say that all 
the persons who obtained the sanction of the 
Advocate-General or of the Collector constitute 
one plaintiff although they no doubt have a joint 
interest. AIR (Vol 22) 1935 Lah. 251 : 16 Lah 782 : 
158 Ind Cas 465 (DB). 


56 MLJ 
Ind Cas 


-O. 41. R. 4 — Where an appeal against the 

whole decree is preferred by one defendant, on a 
ground common to all, it can be set aside as 
against all. AIR (Vol 16) 1929 Mad 230 
255 : 52 Mad 322 : 29 MLW 220 : 116 
844 (DB). 

-O. 41, fl. 1 — Rule mrt applicable. 

A brought a suit for redemption against B and 
C of two houses, one in possession of B and the 
other in possession of C.* B pleaded bar of limi¬ 
tation and C pleaded that A was entitled to re¬ 
deem only on paying a certain amount. Trial 
Court decreed plaintiff’s suit on condition of his 
paying the amount claimed by C. B appealed 
against the decree impleading other defendant as 
respondent The lower appellate Court set aside the 
trial Court’s decree both as against B and C. 

Held, that the decree against C could not be set 
aside under O. 41, R. 4. AIR (Vol 14) 1927 All 177 : 
99 Ind Cas 2G0. 


plaintiffs, if the decree of the lower Court does 
not proceed on a ground common to all the plain¬ 
tiffs, and it does not make any difference if the 
grounds of appeal cover the whole decision. AIR 
(Vol 13) 1926 Lah 303 : 8 LLJ 132 : 27 PLR 249 • 
94 Ind Cas 557. 

-O. 41, Rr. 4 and 33 — Power of Appellate Court 

— Modification of decree. 

On an appeal by one of several defendants the 
Court can examine the grounds of the decision 
appealed against in respect of all, especially where 
the appellant is not a stranger to the property in 
suit. AIR (Vol 7) 1920 Cal 388 : 31 CLJ 75 : 
24 CWN 463 : 55 Ind Cas 154 (DB). 

-O. 41, R. 4 — Order 41, R. 4 deals with the case 

where the decree passed by the trial Court pro¬ 
ceeds on any ground common to all the plaintiffs 
or to all the defendants. AIR (Vol 7) 1920 Low 
Bur 114 : 13 Bur LT 1C3 : 63 Ind Cas 973. 

-O. 41, Rr. 4 and 33 — Common ground — Ap¬ 
peal by some — Effect. 

The decision of an Appellate Court in favour 
of appellants extends to others who did not ap¬ 
peal if the grounds of decision were common to 
all others. AIR (Vol 5) 1918 Mad 794 : 40 Mad 
846 : G LW 253 : 41 Ind Cas 546 (DB). 

-O. 41, Rr. 4 and 33 — Common ground — 

Mortgage decree — Appeal by one of the parties — 
Effect on others. 

An order in an appeal by one of several defen¬ 
dants enures to the benefit of the other defendants 
only if the interests of the latter are inseparable 
from the interest of the defendants appellant. A 
decree in a mortgage suit made all the properties 
covered by the mortgage liable to sale and a 
person who had purchased one of the properties 
at a revenue sale appealed from decree, and the 
appellate Court exonerated him from liability un¬ 
der the mortgage. 

Held that the result of the appeal was to free 
only the property in which the* defendant appel¬ 
lant had an interest leaving untouched the pro¬ 
perty in which the mortgagor and puisne mort¬ 
gagees were concerned. AIR (Vol 4) 1917 Pati 
152 : 3 Pat LJ 166 : 44 Ind Cas 762 (DB). 

-O. 41, R. 4 — Common ground — Reversal of 

decree — Appeal by one defendant. 

A mortgage decree may be wholly reversed on an 
appeal being made by one defendant alone, if it 
is found that the mortgage was without consi- 
deration. (1910> 5 Ind Cas 383 (Cal). 

-O. 41, R. 4 (S. 544 old Code) — “Ground com¬ 
mon to all defendants” — Decree, meaning of — 
Court, power of. to pass a decree in favour of a 
party not appealing. 


-;0. 41. R. 4 — The plaintiffs brought a suit 

against the defendants to recover possession ot 
certain land, claiming that it was their zerait but 
that they had been dispossessed. There was some 
dispute between three defendants as to in whose, 
possession I lie p.operty was; but as against the 
plaintiffs, (hey were on common ground in main¬ 
taining that the property was not the plaintiff’s 
/er&it. The trial Court decreed the suit. Defen¬ 
dants Nos. 1 and 2 only appealed against the de¬ 
cree but the -appeal was allowed in favour of all 
the three defendants. 

Held, that the dismissal ot the suit against all 
the defendants was not illegal in view of the 
orovisions of O. 41. R. 4. AIR (Vol 14 > 1927 Pat 
103 : 8 PLT 316 : 98 Ind Cas 84G. 

-O. 41, R. 1 — Common ground is the test. 

The appellate Court has no power to order ie- 
mand. on appeal by one of the plaintiffs, the 
whole ease including that of the non-appealing 


The word “decree” in S. 544 of the Civil Pro¬ 
cedure Code has reference to the appeal which is 
lodged against the decision of the first Court. 
It is not the decision or judgment which is appeal¬ 
ed against, hut the decree which is appealed 
against: and in interpreting the section, the Court 
is entitled to consider the ground or finding upon 
v. hioh < he decision or judgment Is based, and not 
merely the operative decree which grants or with¬ 
holds relief, as the case may be. 

When the first Court has made a decree against 
several defendants upon a finding which applies 
equally to all of them, then under S. 544 of the 
Civil Procedure Code any one of the defendants 
may appeal against the whole decree and the ap" 
pollute Court may reverse or modify that decree in 
tavour of all the defendants. (1909) 9 CLJ 461 
‘ 464 ) : 4 Ind Cas 166 (DB). 

- O. 41, R. 4; O. 8. R. G (Ss. 544. 583 old Code) 

— Set off in restitution — Equitable relief — Ac- 
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counts, taking of — ‘ He who seeks equity must 
do equity’'. 

Defendant took a lease from one Z in 1882. 
Plaintiff took another lease from Z’s successor in 
1890. The plaintiff sued the defendant and his 
lessor’s then representative for a declaration that 
the lease to defendant was invalid and for pos¬ 
session. Plaintiff obtained a decree for posses¬ 
sion on condition of his paying a certain amount 
as compensation to the defendant. The defendant 
delivered possession on receipt of the compensa¬ 
tion amount. Trie representative of the lessor ap¬ 
pealed from the decree making the defendant a 
party. Tne decrees of the lower Courts were up¬ 
set by High Court in August 1897. 

Held, that under S. 544, C. P. C., old Code the 
leversal of the decree by the High Court enured to 
the benefit of the defendant also; that the de¬ 
fendant was entitled to demand possession of the 
lands from the plaintiff by way of restitution; 
that the refunding of the compensation amount 
by the defendant was not a condition precedent to 
his obtaining relief by way of restitution, and that 
the defendant was entitled to ask that the amount 
may be adjusted by setting off mesne profits, 
which the plaintiff has wrongfully received against 
the compensation money as on the date of the 
decree of the High Court. 

Held, that it was not equitable that the defen¬ 
dant should be permitted in effect to postpone ap¬ 
plying for restitution until mesne profits had 
amounted to a sufficient sum to wipe off the amount 
of the compensation money. (1908) 13 MLJ 39 
(41, 42) (DB). 

—-—O. 41, R, 4 (S. 5-14 old Code) — Appeal against 
whole decree — Ground common to all defendants. 

Section 544, C. P. C., is applicable in all cases 
where the appeal is against the whole decree and 
the decree of the appellate Court proceeds upon 
a ground common to all the defendants even 
though only one or some of them may have ap¬ 
pealed. A reversioner sued for a declaration of 
title to five items of properties which formed part 
of the estate ol' a deceased Hindu. The first de¬ 
fendant claimed title to all the items under a 
gift by the widow. The second defendant claim¬ 
ed title to item 5 only under a verbal gift by the 
last male owner. 

Defendants 3 and 4 claimed title to a portion of 
items 3 and 4 as their own. Plaintiff got a de¬ 
cree in the first Court. The iff-st defendant alone 
appealed and the District Judge reversed the 
whole decree in appeal on the simple ground that 
plaintiff had failed to prove his reversionary right 

Held, that the decree of the first Court did pro¬ 
ceed upon a ground common to all the defendants 
i.e., that the plaintiff was the reversionary heir 
of the deceased Hindu and that it was, therefore, 
competent to the District Judee to reverse the 
whole decree on appeal by the first defendant 
against the whole decree. (1907) 17 MLJ 119 : 30 
M 470 (472) (PB). 

—O. 41, R. 4 — Appellate Court, functions of — 
Suit dismissed against one of two defendants — 
Power of appellate Court to make a decree against 
him upon appeal by the other defendant where 
plaintiff does not appeal or put in a memo of ob¬ 
jections. Decree held did not proceed on common 
ground. (1905) 15 MLJ 212 : 28 M 229 (232) (DB). 

Also (1909) 6 ALJ 643 : 31 All 521 • 2 Ind Cas 552 
(552). 

O. 41, R. 4 (S. 514 old Code) — Ground com¬ 
mon to all defendants. 

Where the ground of defence was that the mort¬ 
gage sued on was sham and, therefore, common to 
all defendpnts: Held, that on appeal by one of 


the defendants, the whole decree may be set aside. 
(1905) 16 MLJ 28 : 28 M 122 (1 :.4> (DB). 

-D. i-l, A, 4 (S. 5*4 old Cocie) — A sued B, C, 

D lor declaration of title to a land and lor pos¬ 
session of it alleging dispossession by them. Tney 
pitaaed that the stiff was bad lor misjoinder of 
pa; ties, ana that he had no title. The first Court 
decreed the suit. B and C appealed and the Dis- 
tiict Court reversed the decision of the first Cou:t 
on the ground that A had no title: 

Hejd. (he lower appellate Court could allow the 
appeal in favour of D a:so, as the decree appealed 
against pioceeaed on ground common to all tne de- 
lendants. 17 M 265, dissented from. (1903) 30 C 429 
(432) (DE). 

5. Death of party. 

-O. 41, R. 4 and O. 22, Hr. 3, 11 — Appeal in 

partition suit — Death ol one of appellants — 
A Rs. not brought on record — Power of appel¬ 
late Court to va.'y dec.ee. AIR iVoi 36) 1949 Rag 
91 : 1948 NLJ 349. 

-O. 41, H. 4 — 0. 22, R. 3 and O. 41, R. 4 — 

Appeal by all plain tiffs or defendants from decree 
proceeding on ground common to all — One of 
them dying — No substitution made within time 
— Appellate Court cannot reverse or vary decree 
in favour of ail appellants. 

By leason ci the provisions of Rr. 3 and 11 of 
O. 23 the appeal in so far as ff concerns the de¬ 
ceased appellant abates and as the abatement, if 
not set aside has the icrce of dec: ee, the matter 
ueeomes final as against the deceased appellant. 
Tnerc- is nothing in O. 41, R. 4 which permits the 
Court to disturb that finality of the decree as 
against the deceased appellant. The words “and 
thereupon the Appellate Court may reveise or 
vary the decree in favour of all the plaintiffs or 
defendants, as the case may be - ’ in O. 41, R. 4 
suggest that all the plaintiffs or defendants are 
alive at the time when the decree of the Appel¬ 
late Coir, t is passed. The wording is not appro¬ 
priate to a case where one of the plaintiffs or de- 
ferda-.iis-ap v.rants has died during the pendency 
of the appeal. Hence the Appellate Court has no 
power to proceed with the hearing of an appeal 
and to reverse or vary the decree in favour of all 
the plaintiffs cr defendants under G. 4i. R. 4, if all 
the piaintifls cr defendants appeal from the de¬ 
cree and one of them dies and no substitution is 
•effected within time and the application for setting 
aside the abatement, so far as the deceased appel¬ 
lant is concerned, has been :efused assuming that 
the decree appealed from proceeded on a ground 
common to all the plaintiffs or defendants. Case 

135 
Pat 
188 


law reviewed. 19 Pat 172 : AIR 1940 Pat 341 


19 Pat 


Ind Cas 685, Overruled. AIR (Vol 27) 
343 : 6 BR 7?7 : 21 PLT 537 
Ind Cas 745 (FB). 

-O. 41. R. 4 — O. 22, 51. 3: O. 41 


1940 

£70 


V 


\ and 


O. 1. ft. 13 — Decree in partition suit — Appeal 
by ail defendants on common grounds — Death of 
one appellant pending appeal. 

Where all the defendants fii a partition suit ap¬ 
peal from the decree on grounds common to them 
all and one of them dies during the pendency of 
the appeal, the surviving appellants can continue 
the appeal under O. 41. R. 4 without the legal re¬ 
presentatives of the deceased being substituted. 

Where th** appeal is heard and decided within the 
prescribed period for substitution, the heirs of the 
deceased can complain, if the result of the appeal 
has been to their detriment, that the Court should 
not have- heard the appeal without waiting for 
the prescribed time for substitution. But the 
respondent to the appeal who has not objected 
to the defect of parties in the lower Appellate 
Court is precluded from raising it for the first 
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time in second appeal by reason of O. 1, R. 13. 
Overruled in AIR 1940 Pat 346 (FB>. AIR (Vol 
27) 1940 Pat 341 : 19 Pat 172 : 185 Ind Cas 685. 

-O. 41, R. 4 — Appeal abating on death of one 

of appellants — Court, if can vary decree. 

The provisions of O. 41, R. 4, enable the Court to 
vary the decree as a whole even though the appeal 
of one of the appellants might have abated by rea¬ 
son of death. AIR tVol 25) 1938 Mad 374: 179 Ind 
Cas 125. 

O. 41, R. 4, O. 22, R. 3 — Suit for ejectment and 



khas possession — Title declared but no klias posses¬ 
sion granted — Defendant dying during pendency 
o i first appeal—Sons on record—Second appeal— 
One of the sons dying — Maintainability of appeal 
against whole decree. 

A suit was brought by the plaintiffs for a dec¬ 
laration of their title to certain lands and for re¬ 
covery of ‘khas’ possession in respect of the same. 
The first Court granted a declaration of the Plain¬ 
tiff's title to a fractional share in the lands in suit 
but dismissed the plaintiffs’ suit for ‘khas’ posses¬ 
sion. 

On appeal the lower Appellate Court set aside 
that decision and decreed the plaintiffs’ suit in 
full. Defendant No. l died during the pendency 
of th? appeal in the lower Appellate Court and his 
two sons were substituted as the heirs on the record 
of the appeal. The appeal to the High Court was 
filed on behalf of both the sons, one of the sons 
died during the pendency of this appeal and his 
heirs were not brought on the record within the 
time allowed by law 

Held, that O. 41, R. 4, enabled one of the two 
heirs or (he defendant, to maintain the appeal from 
the whole decree, and it was competent to the 
Appellate Court to reverse or vary the decree in 
favour of all the plaintiffs or of all the defendants 
as the case may be, although one of the defendants 
or one of the defendants’ heirs did not join in 
the appeal. AIR (Vol 21) 1934 Cal 703: 59 CLJ 
362: 38 CWN 743: G1 Cal 079: 154 Ind Cas 147 
CDS). 

-O. 41. R. 4 — Where out of four defendants con¬ 


stituting partnership only three appealed against 
the decree which was for a sum of money alleged 
to have been lent to the partnership and one of the 
appellants died during the pendency of the appeal 
and his legal representative was the non-appealing 
defendant who was not brought on record. 

Held, that O. 41, R. 4 would enable the Court to 
grant relief to appellants, in view of the fact that 
taking of accounts was not necessary in the case. 
ATR (Vol 12) 1925 Mod 235: 20 MLW 402: 1924 
MWN 789: 82 Ind Cas 420. 

O. 41, R. 4 — Under O. 41, R. 4, an appellate 


Court has power lo reverse a judgment in favour 
of a deceased defendant as regards the whole of 
the plaintiff’s claim and not only as rega:ds that 
part of it which the surviving defendant or defen¬ 
dants were particularly interested in. AIR (Vol 
10» 1923 Mad 58: 1G MLW 330: 1922 MWN C74 : 32 
MLT 124: 70 Ind Cas 1G8 (DB). 

-O. 41, K. 4 — Common ground — Decree in 


the case where heirs are not brought on record. 

The Appellate Court has power to vary or re¬ 
verse the decree in favour of all the appellants in¬ 
cluding heirs of the deceased not brought on record 
on grounds common to all. AIR (Vol 3) 1916 Oudh 
188: 3 OLJ 279: 35 Ind Cas 743 (DB). 

-O. 41, R. 4; O. 22, R. 2; S. 107 (2) (Ss. 544, 362, 

512 Old Code) — Death of one of several defen¬ 
dants — Right to apnea! — Practice. 


Where a decree is passed against several defen¬ 
dants and two of them appeal, but pending the 
hearing one of the appellants dies and no legal re¬ 
presentative of the deceased appellant is brought 


on the record, it is competent to the Court to re¬ 
verse the whole decree, on the appeal of the other 
defendant appellant where the ground of appeal is 
common to ail the defendants. (1903) 5 Bom LR 
90: 27 B 284 (286) (DB). 


6. Interpretation. 

O. 41, R. 4 — Though Rr. 4 and 33 of O. 41 


and R. 3 of O. 22 are independent, yet there is no 
inconsistency or conflict between them. (Their 
scope indicated). AIR (Vol 28) 1941 Oudh 155: 
1940 OWN (CC) 1155; 13 RD 232: 1940 AWR (CC) 
478 : 16 Luck 382: 191 Ind Cas 234. 


O. 41, Rr. 4, 33 — Distinction between R. 4 and 


R. 33. 

There is a distinction between O. 41, R. 4, and 
O. 41, R. 33. Rule 33 applies to a case where the 
appeal is as to a part only of the decree, while R. 4 
applies to a case where the appeal is from the 
whole decree. 

Order 41, R. 4, is based on two considerations: 
firstly to give the Appellate Court full power to do- 
justice to all parties whether before it or not, se¬ 
condly, to prevent contradictory decisions in the 
matter in the same suit. In order to apply R. 4 
it is essential that the decree appealed from should 
have proceeded on a ground common to all the 
plaintiffs or defendants and the whole case is gone 
into in the Appellate Court at the instance of the 
parties representing all the necessary contentions 
in the case. AIR (Vol 24) 1937 All 796: (1937) 
ALJ 1111: 1937 RD 548: 1937 AWR (HC) 916: 1937 
ALR (HC) 8: 172 Ind Cas 635. 

-O. 41, R. 4 — Meaning of word ‘may*. 


The use of the word ‘may’ in O. 41, R. 4, means 
that the Appellate Court is given a discretion to 
reverse the decree in favour of some only or of all 
the defendants or plaintiffs. It is not bound to 
clo so in favour of all of them unless all of them 
have appealed. AIR (Vol 19) 1932 Lah 71: 32 PLR 
787: 133 Ind Cas 556(2) (DB). 

O. 41. R. 4 merely enables one of several plain¬ 


tiffs or defendants to appeal from a decree which 
proceeds on a ground common to them all. It does 
not provide that the plaintiffs or defendants who 
do not join with the appellant should be consider¬ 
ed to be appellants for any purpose. AIR (Vol 18) 
1931 All 349: (1931) ALJ 266: 53 All 521: 131 Ind 
Cas 877 (DB). 

7. “May reverse the decree. 

.all the plaintiffs or defendants.” 

See also N. 5. 

(a) “May". 

(b) Non-appealing party — Necessity of im¬ 
plead ing. 

(c) Decree reversed against non-appealing 
party. 

(d) New decree against non-appealing party 
while setting aside decree. 

(e) Enuration of benefit to non-appealing 

Party. 

(1) Decree varied or reversed in favour of all. 


(a) “May.” 

O. 41. R. 4 — A Court, is not bound to exercise 


its discretion in favour of a non-appealing party 
under O. 41. R. 4. AIR (Vol 13) 1926 All 64: 6 LRA 
Civ 495; 83 Ind Cas 535. 

-O. 41, Rr. 4 and 33 — Reversal of decree — 


: 






Common ground. 

Under Rr. 33 and 4 of o. 41, the Appellate Court 
can reverse the decree against all based on a com¬ 
mon ground though only one appeals from it. 
The lules prevent two contrary decisions in the 
same suit, AIR (Vol 3) 1916 Pat 400: 1 Pat LJ 
143: 35 Ind Cas 547. 
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-O. 41, R. 4 —* Reversal of decree — Appeal by 

one unsuccessful deft. — Suit if may be dismissed 
.against all — Discretion of Court. 

Relief can be given to non-appealing parties if 
their grounds of attack are the same as those of 
the appealing party. AIR (Vol 2) 1915 All 367: 31 
Ind Cas 886. 

-O. 41, R. 4 — Discretion of court — Reversal 

of decree on common ground — Appellate Court — 
Discretion. 

The reversal or variation of a decree in favour 
of a non-appealing party, on the ground common 
to all the defts. is in the discretion of the court. 
AIR (Vol 1) 1914 All 74: 36 All 510: 12 ALJ 883: 
24 Ind Cas 439 (DB). 

-O. 41, R. 4 — Reversal of decree — Appeal by 

some. 

Where the lower Court has passed a decree 
against several defts. upon a finding common to 
all, any one of them may appeal against the whole 
decree and the appellate court may reverse or mo¬ 
dify the decree as to them all. (1909) 9 CLJ 461: 
4 Ind Cas 166 (DB). 

(b) Non-appealing party — Necessity of 

impleading. 

-O. 41, R. 4 — Only some of the several plain¬ 
tiffs against whom a decree was passed appealed. 
The decree had proceeded on a common ground. 
The memorandum of appeal in the lower Appel¬ 
late Court showed that the whole decree was being 
appealed against. The prayer thereon was that 
“the claim of the plaintiffs be decreed” and not 
“the claim of the appellants.” The valuation of 
the appeal and the valuation of the suit were the 
same. In the memorandum of appeal, it was stated 
that the reason why the other plaintiffs had not 
joined in appeal was that they were away and 
so they had been impleaded as pro forma respon¬ 
dents : 

Held, that it was proper for the Judge to exer¬ 
cise his discretion under O. 41, R. 4, Civil P. C., 
and decree the suit in favour of all the plaintiffs. 
AIR (Vol 27) 1940 All 428: 1940 AWR (HC) 387: 
191 Ind Cas 602. 

-O. 41, R. 4 — Where one only of several plain¬ 
tiffs, whose suit is dismissed appeal, the appellate 
Court can decree the appeal in favour of all, espe¬ 
cially when the non-appealing plaintiffs are join¬ 
ed as respondents. AIR (Vol 14) 1927 Nag 406: 99 
Ind Cas 1041. 

-O. 41, Rr. 4 and 33 — Power of appellate court 

to vary decree — Parties not appealing. 

Except under O. 41, R. 4 of the C. P. C., an 
appellate Court cannot vary a decree of a lower 
court as regards its adjudication on the rights 
and liabilities of the parties who have not joined 
in the appeal and who are not parties to the liti¬ 
gation in the aopellate court. O. 41. R. 33 of the 
C. P. C., does not apply to a person who is not a 
party to the appeal. AIR (Vol 5) 1918 Cal 287: 
44 Ind Cas 480 (DB). 

(c) Decree reversed against non-appealing 

party. 

-O. 41. Rr. 4, 33 — One defendant alone appeal¬ 
ing — Others not impleaded —r Decree proceeding 
on a common ground. 

Reading Rr. 4 and 33, O. 41, together, there can 
be no doubt 4 hat one of the defendants can file an 
appeal without imp’eading the other defendants 
as respondents, if the decree appealed from pro¬ 
ceeds on a ground common to all of them and that 
the Aopellate Court may thereupon exercise the 
power of varying the decree in favour of the non¬ 
appealing defendants, although they have not been 
made jjferties to the appeal and O. 41, R. 33. autho¬ 


rizes the Appellate Court to pass a decree in favour 
of a party who has not been heard. 

It aoes not authorize the Court to pass a decree 
against a person who is not a party to the appeal, 
or in other words, powers under R. 33 cannot be 
exercised to the prejudice of a person who is not 
given a hearing. A person who has been heard 
in appeal, cannot object to a decree being passed 
in favour of a person merely because that person 
is not a party to the appeal and has not been 
heard. AIR (Vol 22) 1935 Cal 24; 61 Cal 919 : 154 
Ind Cas 101. 

-O. 41, R. 4 — Whether Appellate Court can 

pass a decree against those who have not appealed 
— Pro forma delendant — Procedure. 

Under O. 41, R. 4, it is open to one of several 
defendants where the decree appealed from pro¬ 
ceeds on any ground common to all of them, to 
appeal from the whole decree. When such other 
defendants are also made parties, it is open to the 
Appellate Court to pass a decree under O. 41, R. 33 
in favour of persons who have not appealed. In 
a certain contingency, a decree may be passed 
which may be premdicial to those defendants who 
have not appealed and who are made pro forma 
respondents. Such defendants if they had not 
been made parties originally can be made parties 
by the Court, under O. 41, R. 20. AIR (Vol 21) 
1934 All 89: (1934) ALJ 446: 4 AWR (HCj 1519: 
151 Ind Cas 294 (DB). 

-O. 41, R. 4 — Appellate Court, if can pass or 

modify decree to the detriment of any person not 
party to appeal — Cross-appeal not filed — Cross¬ 
objections alone filed. 

Order 41, R. 4, merely authorises the Appellate 
Courts to reverse or vary the decree in favour of 
all the p’aintiffs or defendants as the case may 
be. It does not authorise the Appellate Court to 
reverse or vary the decree of the trial Court tc 
the detriment of the plaintiffs or the defendants, 
as the case may be. AIR (Vol 21) 1934 Oudh 496: 
11 OWN (CC) 1263; 10 Luck 243: 1934 OLR (CC) 
830: 152 Ind Cas 304 (DB). 

-O. 41, R. 4 — Reversal of decree — Common 

ground —* Rower to reverse against party — Not 
appealing. 

Where the ground of reversal is common to all, 
the appellate court can reverse the decree even 
against parties not appealing. AIR (Vol 1) 1914 
Mad 696- 1 LW 169: 23 Ind Cas 620 (DB). 

-O. 41, R. 4 — Power of Appellate Court — 

Dismissal of suit as against one of the (lefts. — 
Appeal by the deft, against whom suit was decreed 
— Decree. 

Plff.’s suit was dismissed against the 1st deft, 
but decreed against the 2nd deft. The second 
deft, appea’ed. Plff. neither appealed nor filed a 
memo of objections in respect of dismissal against 
the 1st deft. The Appellate Court decreed plff’s 
suit against both defts. 

Held, that the Appellate Court could not pass 
a decree against the 1st delt. on second deft.’s 
appeal. 28 Mac! 229. Foil. (1910: 8 MLT 221: 

(1910) MWN 612: 7 Ind Cas 217 (DB). 

-O. 41. Rr. 4 and 33 —* Parties — Persons not 

impleaded — Powers of High Court. 

Neither the High Court nor the Lower Appellate 
Court can pass a decree in appeal against a person 
who was party to the original suit, but not a party 
to anv of the appeals. (1909) 31 All 521: 6 ALJ 643: 
2 Ind Cas 552 (DB). 

-O. 41, R. 4 — Appellate court functions of — 

Suit dismissed against one of two defts. — Power 
of appellate court to make a decree against him 
upon appeal by the other defendant where plaintiff 
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does not appeal. 1904 AWN 155 (156) : 1 ALJ 358 : 
27 A 23 (DB). 

(d) New decree against —r Non-appealing party 
while setting aside decree. 

-O. 41, R. 4 — Trial Court’s decree against A and 

B on common ground — Appeal by A alone — Ap¬ 
pellate Court held, while allowing appeal and dis¬ 
missing suit against A, can dismiss it with costs 
against B also. AIR (Vol 29) 1942 Cal 257: ILR 
(1941) 2 Cal 556: 46 CWN 227: 204 Ind Cas 618 (DB). 

-O. 41, R. 4 — Decree, if can be set aside against 

those not appealing. 

Where some of the defendants/ anneal against the 
decision of the trial Court, the Appellate Court can¬ 
not set aside the decree for injunction passed 
against those not appealing. AIR (Vol 21) 1934 
Lah 684 : 37 PLR 351 : 154 Ind Cas 919. 

-O. 41. R. 4 — Though a decree against several 

defendants which proceeds upon a ground common 
to them all can be set aside on appeal at the ins¬ 
tance of one of them, it cannot be so set aside when 
the apnea 1 mg defendant, values the appeal for a 
sum representing the amount decreed against him 
alone. Such an appeal is not one against the en¬ 
tire decree at all. (1921) 63 Ind Cas 95 (Cal) (DB). 

-O. 41, Rr. i and 33 — Power of appellate Court 

— Setting aside decree from which no appeal was 
filed — Jurisdiction. 

There is no provision of lav/ which enables a 
court in the course of the decision of an appeal from 
one decree, to set aside the decree which dismisses 
a separate suit and from which no appeal has been 
lodged. AIR (Vol G) 1919 Lah 201 : 116 PR 1919 : 53 
Ind Cas C33. 

-O. 41, Rr. 4, 33 and 22 — Powers of appellate 

Coin t. 

Where a suit claiming reliefs alternatively 
against A and D is decree:! against B and he pre¬ 
fers an appeal, it is not necessary for the plaintiff 
respondent to file a cross objection against A in 
order to enable the Appellate Court to settle the 
rights of the respondents inter so. AIR (Vol 5) 
1918 Cal 223 : 42 Ind Cas 548 (DB). 

~ T —t). 41, Ft. 4 — Reversal of decree — Appeal by 
some of the unsuccessful plaintiffs — Common 
ground — If whole decree could be set aside. 

Where only some of the plaintiffs, appealed, but 
the decree proceeded on a ground common to all, 
the appellate Court under O. 41, R. 4 can set aside 
the whole decree. AIR (Vol !> 1914 I,oh 20 g: 

11 PLR 1914 : 22 PWR 1914 : 63 PR 1914 : 23 Ind 
Cas 91 (DB). 

-O. 41, R. — Parlk . — Suit for possession de¬ 
creed — D crce reversed at ihe instance of one de¬ 
fendant — Second appeal by plaintiff — Other de¬ 
fendants if should be made respondents. 

Where a suit for possession decreed and one of 
the defendants alone appealed, the apoellate Court, 
has the power to reverse the entire decree of the 
first Court, but this appellate decree so far as it 
is in fav mr of the defendants that have not been 

merle rnitie - to the anneal, cormof 1 >* i;r(- nrirV iri 

their absence and they should necessarily bo made 
parties. (1913) 18 CLJ 621: 22 Ind Cas 90 (DB). 

(o) Emiration c f benefit to nou-nppen-Fng pirtv. 

O. 41. Pr. 4 nr. d — Zri par to defendant _. 

Reversal of decree. 

(pry Sor-h 1 h -i . J. > — Where in - r .-h ™ 
two defendants one alone defended the Mii» s. ?u 0 

others remained ex parte and where a joint decree 
for possession was passed against both’ the defen¬ 
dants and the contesting defendants alone appealed. 
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the appellate court has no power, under O. 41 , r 4 
to dismiss the whole suit as against the ex parte de¬ 
fendant, but if the sale deed on foot of which the 
suic was brought, was a sham one, a decree ever 
against the ex parte defendant can be supported 
under O. 41, R. 33 of the Code. Order 41, R. 33 
gives full power to the Appellate Court to pass the 
decree which should have been passed by the court 
of first instance on the findings arrived at by the 
Appellate court and in favour of any of the parties 
to the suit, whether such a party is a party to the 
appeal or, not. 

(Per Sadashiva Iyer, J.) The High Court will not 
interfere in second appeal with a finding of fact by 
the Lower Appellate Court even though a few of 
the reasons for the finding are unsatisfactory. AIR 
(Vol 2) 1915 Mad 227: 1 LW 376; 24 Ind Cas 924 
(DB). 

-O. 41, R. 4 — Reversal of decree in appeal — In 

whose favour and against whom it operates — 
Omission to substitute the heirs of a defendant — 
Its effect. 

When a plaintiff obtains a decree against several 
defendants and that decree is reversed in appeal 
by some of the defendants on a ground common to 
all the defendants, the reversal of the decree and 
the consequent dismissal of the suit enures for the 
benefit of all the defendants so that the reversal of 
that decision on second appeal by the plaintiff, is 
not binding against the heirs of those defendants 
who die during the pendency of the appeal either 
in the lower appellate court or in the High Court 
if the plaintiff does not bring in those heirs on the 
record of the second appeal as respondents. The 
decree obtained on second appeal under such cir¬ 
cumstances cannot be executed against those per¬ 
sons. (1905) 1 CLJ 144 (147) (DB). 

-O. 41, R. i — (Case under S. 544, old Code) — 

Appellate Court, functions of —- Appeal by one de¬ 
fendant — Power of appellate court to declare lia¬ 
bility of another defendant — Contribution suit — 
Practice — Procedure. 

In a suit for contribution wherein plaintiff asked 
for relief against ah the defendants separately, the 
appellate court could upon appeal by one of the de¬ 
fendants impleading another defendant who was 
exonerated in the lower court, alter the decree, so 
as to make the other defendant liable. (1904) 8 
CWN 496; 31 C 643 (646) (FB). 

-O. 41, R. 4 (S. 544 old Code) — Decree for con¬ 
tribution against several defendants — Appeal by 
one alone — Plaintiff found not entitled to any 
contribution — Courts power to dismiss the whole 
suit. 

Where in a suit for contribution against several 
defendants a decree was passed against three of 
them and one of them alone nppMed, and the np- 
rcllnte Court found that the plaintiff was not en- 
t 1 Med to any contribution, the appellate Court, has 
iori‘-diction to dismiss the whole of the plaintiff’s 
suit. (1902) 6 CWN 794 (796) (DB). 

(ih Deere-* varied or reversed in favour of all. 

-O. 41. Rr. 1 and 33 and U. P. Tenancy Act 

(XV f I of 1939). S. ISO — Joint decree of ejectment 
n v ebi«:( hii'band nml w?fr* sued as trespassers — 
Appeal bv husband only with wife made a respon¬ 
dent — Sustainability — Decree in favour of the 
v. ife — Power of appellate Court to pass. 

Whore in a suit against the husband and wife 
as trespassers a decree for ejectment, is passed 
nnainst them, and an anneal is preferred bv the 
husband onlv with the wife added as a respondent 
the case is covered by Rule 4 of O. 41. C. P. Code, 
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because it is the common defence of the husband 
and wife that they were holding not as trespassers 
but as persons with a title. In such a case the ap¬ 
pellate Court can under O. 41, R. 33, pass a decree 
in favour of the wife though she had not appealed. 
(1948) 1948 RD 329: 1948 AWR (Rev) 275. 

-O. 41, R. 4 — Decree appealed from proceeding 

on common ground — All plaintiffs need not join 
iu appeal — Court has power under O. 41, R. 4, to 
reverse or vary the decree appealed from in favour 
of all the plaintiffs. AIR (Vol 20; 1833 Lah 933 (2)- 
149 Ind Cas 527. 

-O. 41, R. 4 — Under O. 41, R. 4, the Court has 

ample power to vary a decree in favour of a party 
who has not preferred an appeal. AIR (Vol 19) 
1932 All 710: 139 Ind Cas 718 (DB). 

-O. 41, R. 4 — The appellate Court is entitled to 

pass a decree in favour of all the plaintiffs on an 
appeal filed by only one plaintiff. AIR 1923 All 211, 
Not Foil. AIR (Vol 18) 1929 All 393: 119 Ind Cas 
434. 


-O. 41, R. 4 — All need not be parties. 

When the decree appealed from proceeds on aiw 
ground common to all the plaintiffs or all the de¬ 
fendants, and when only some and not all the 
plaintiffs or defendants have appealed against the 
decree of the trial Court, the power vested in an 
appellate Court by O. 41, R. 4, to reverse or vary 
the decree appealed from in favour of all the plain¬ 
tiffs or all the defendants is not restricted to cases 
in which the plaintiffs or defendants who have not 
appealed are mace parties to the appeal; that 
power can be exercised by the appellate Court even 
if the plaintiffs or defendants who have not ap¬ 
pealed are not made parties to the appeal. AIR 
(Vol 14) 1927 All 311 : 100 Ind Cas 346. * 

O. 41, R. 4 — If a decree is passed against seve¬ 
ral defendants on a common ground, the appellate 
Court can on appeal by one defendant orf’v. van* 
the decree in favour of all. AIR (Vol 7) 1920 Cal 
64G: 60 Ind Cas 460 (DB). 

O. 41, R. 4 —r Reversal of decree — Non-appeal¬ 
ing- defendant. 

Order 41, Rule 4 of the C. P. C. gives the appel¬ 
late Court power to reverse the decree in favour of 
all the defendants, even though the appeal is pre¬ 
ferred by only some, when the decree proceeds 
on any ground common to all of them. AIR (Vol 
5) 1918 Cal 76: 23 CWN 372 (DB). 

-O. 41. Rr. 4 and 33 — Common ground — Da¬ 
mages — Decree in favour of person not appealing. 

Where only one plaintiff claimed in his appeal 
damages for an infringement of right, but the right 
was common to all the plaintiffs, the appellate 
court cou’d pass a decree in favour of all.* (1912) 
15 Ind Cas 409 (Mad) (DB). 

8. Partial abatement. 

—- Order 41, R. 4 — Appeal by all defendants — 
Abatement as against some — Court ran still re¬ 
verse or vary the decree as a. whole if the nature 
of the case is such that if some of the defendants 
had alone appealed, the Court could have reversed 
or varied the decree as a whole under O. 41 R. 4. 

AIR (Vo) 20) 1933 Mad 665: 38 MLW 270: 146 Ind 
Cas 26 (DB). 

*-Order 41, R. 4 — Where during the pendency 

of an appeal bv the plaintiffs in a suit instituted bv 
sevrrpi ror>t-e? f anf-s under S 104-H. some of the 
plaintiffs die and the suit abates so far as the Tr are 
concerned the appeal does not abate as a whole. 

AIR (Vol 19) 1932 Cal 134: 58 Cal 1341: 135 Ind Cas 

797. 
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-O. 41 5 R. 4 — Partial abatement — Appeal — 

Competency — Test. 

So long as tne orders oi abatement remain it 
must be considered to have determined the lights 
between the parties. To allow an appellant whose 
appeal has aoated to gain tne advantage of O. 41 
R. 4 will result in the anomaly that so iar as that 
appellant is concerned, there will be two decrees in 
me same suit in existence at the same time one in 
his favour and one against him. Tenants of a cer¬ 
tain holding brought a suit against landlords who 
were four in number under S. 106, Beng. 
Ten. Act, on tne allegation that the 
rent was really Rs. 7 instead of 
Rs. 10 as entered in the record and got the decree. 

The landlord-defendants appealed, but before the 
hearing of the appeal, one of the appellants died 
and his heirs were not brought on the record and 
consequently the appeal, so far as he was concerned. 

abated. 

Held, that tile appeal as it stood was incompe¬ 
tent for one of tile necessary parties in whose ab¬ 
sence the appeal could not proceed was not on the 
record. 

iv.uuiik. o .— Ff v i:.e determination of \he ques¬ 
tion whether the appeal is competent after partial 
abatement the true test seems to be whether the 
appeal can be heard in the absence of the appel¬ 
lant who is dead. Whether the appeal can be 
heard in the absence of one of the appellants will 
depend on the nature of the suit and the decree 
made. AIR (Vol 15) 1928 Cal 184: 107 Ind Cas 726* 
47 CLJ 82: 32 CWN 299 (DB). 

-O. 41, Fc. 4 — Appeal can proceed on their be¬ 
half only. 

Plaintiffs brought a suit for possession of a strip 
of land together with a tree and for damages for 
removing bows of the trees against defendants 1 to 
6 , alleging unlawful possession by defendants 1 to 
3 in collusion with defendants 4 to 6 . Their claim 
was decreed, and was affirmed on appeal by defen- 
cants. During pendency of this anneal, defendant 
1 had^ died. Other defendants then preferred an 
appeal on behalf of all defendants except one who 
confessed judgment. Defendant 1 was not repre¬ 
sented by any legal representative. 

Held, that the remaining appellants excluding 
defendant 1 had an independent right of appeal 
under the circumstances and so the aopeal could 
proceed on their behalf alone AIR (Vol 15) 1903 
Lah 737: 29 PLR 410: 112 Ind Cas 455. 

-Order 41, R. 4 — Several suits were decided by 

one judgment. Only one defendant appealed and 
succeeded. 

Held, that the appellate decree does not affect 
the other cas^s unless a specific direction to that 
effect is contained in the appellate decree. AIR 
(Vol 12) 1925 Oudh 732: 81 Ind Cas 121- 2 OWN 
894 (DB). 

-O. 41, R. 4 — Abatement. 

Where one of the parties to an appeal against a 
decrees dies and his legal representative is not; 
brought on record within the period of limitation, 
the appeal abates so far as the deceased is concern¬ 
ed but the other appellants are not precluded from 
prosecuting the appeal as O. 4.1 : R. 4 empowers any 
one of the parties to appeal against the whole de¬ 
cree. AIR (Vol 1) 1914 lah 382: 88 PR l-R-i- 90 - 
PLR 1915; 26 Ind Cas 483 (DB). 

-Q. 41, R. 4 — Common interest — Several ap¬ 
pellants — Death of one — Dc«“al renresentotive. 

Where several co-defts. jointly appeal against a 
joint decree to which S. 544 of the old Code ap¬ 
plies the death of one appellant, his legal renresen. 
tatives not being brought on record within limita¬ 
tion period has only the effect of causing the ap- 
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peal to abate, so far as the deceased is con¬ 
cerned but it has no effect on the appeal as a whole. 
22 All 222 overruled. (1911) 10 Ind Cas 27 (All.). 
<DB). 

9. Transposition of parties. 

-0 # 41, R. 4, O. 1, R. 19 (2) — Power of Court 

to allow transportation of parties — Appeal by 
plaintiff No. 2 only against part of decree affect¬ 
ing him — Appeal withdrawn as result of compro¬ 
mise between him and defendants Nos. 5 to 8 — 
Application by plaintiff No. 1 and defendant No. 

1 to prosecute appeal. 

It is apparent from the provisions of O. 41, R 4 
and O. 1, R. 19 (2), Civil P. C„ that the Court lias 
very wide powers to allow parties to be added to 
the array of plaintiffs or appellants or to allow 
parties to be transposed from the array of defen¬ 
dants to the array of plaintiffs. Whether it is just 
& equitable to grant an application for such a 
transposition, however, is a question which must 
be decided upon the facts and circumstances of 
each particular case. 

Plaintiff No. 2 appealed from the decree of the 
trial Court in so far only as the decree determin¬ 
ed his share in the estate. During the hearing of 
the appeal, the appellant filed an application in 
which it was averred that the appellant and de¬ 
fendants Nos. 5 to 8 had concluded a compromise 
and intimated that in these circumstances he did 
not wish to press his appeal which might be dis¬ 
missed. Thereupon defendant No. 1 and plaintiff 
No. 1, filed applications in which they prayed 
that in the circumstances they be permitted to 
prosecute the appeal: 

Held, that taking all the facts and circumstances 
into consideration, the cose was not one in which 
tile Court should exercise its discretion in favour 
of the applicants. AIR (Vol 27) 1940 All 305: 
(1940) ALJ 373 : ILR (1940) All 425 : 1940 AWR 
(HC) 343 : 190 Ind Cas 314 (DB). 

-Order 41, R. 4 — Reading O. 1, R. 10 along with 

S. 107 (2) there is no doubt that the appellate 
Court has power to transfer a respondent to the 
array of appellants and.'pass a decree in his favour 
under O. 41, Rr. 4 and 33. in case it is lust and 
equitable. AIR (Vol 17) 1930 All 786 (DB). 

-O. 41, R. 4 — To decide common question. 

Where a joint decree was passed against two 
defendants but one only appealed against it mak¬ 
ing the co-defenclant as Respondent on grounds 
common to both and the defendant respondent fil¬ 
ed cross-objections to the decree, the Court di¬ 
rected the defendant-respondent to be transferred 
from the arrav of respondents to that of Appel¬ 
lants and proceeded to determine the appeal on 
the ground common to both AIR (Vol 11) 1924 
All 605: 80 Ind Cas 737: 5 LRA 58G (DB). 

-O. 41, R. 5. 

See also Civil P. C., S. 151 and O. 41, R. 6. 

1. Appeal and revision. 

1A. Communication of order. 

See Note 2. 

2 . Effects of stay order. 

3. Inherent powers. 

4. Powers of Appellate Court. 

5. Powers of trial Court. 

C. Practice. 
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1. Appeal and revision. 

- O. 41, R. 5 — Discretion of Court — Interfer¬ 
ence in revision. 

Unaer O. 4i, R 5, C. P. Code, the Court which 
passed the decree has the discretion to grant or 
refuse stay of execution proceedings. If the exer¬ 
cise of the discretion on its part is judicial and 
not arbitrary, there can be no justification for 
interference on the revision side. AIR (Vol 36), 
1949 Ajmer 1: 1949 AMLJ 83. 

-Order 41, R, 5 — An order granting stay of 

execution or refusing to vacate the stay order al- 
leady passed under O. 41, R. 5, is not a decree 
within the meaning of S. 2 (2). AIR (Vol 30) 
1943 Nag 282 : 1943 NLJ 389 : ILR (1943) Nag 453 : 
211 Ind Cas 237 (DB). 

-Order 41, R. 5 — An order by the Appellate 

Court passed under O. 41, R. 5, refusing to stay 
execution is not a decree and hence is not appeal- 
able. AIR (Vol 26) 1939 Bom 65: 40 Bom LR 1198: 
180 Ind Cas 34. 

-O. 41, R. 5 — Operation of decree, if suspended 

by appeal. 

An original decree is not suspended by presen¬ 
tation of an appeal nor is its operation interrupt¬ 
ed where the decree on appeal is one of dismissal. 
AIR (Vol 21) 1934 Rang 329: 154 Ind Cas 153. 

-O. 41, R. 5 — Restitution — Stay of. 

An application for restitution can be made as 
soon as a decree is varied or reversed and it ought 
not to be stayed under O. 41, R. 5, because an ap¬ 
peal has been filed AIR (Vol 16) 1929 Nag 138: 
117 In cl Cas 288. 

-Order 41, R. 5, — Order staying execution is 

not appealable. AIR (Vol 14) 1927 Lah 852; 28 PL 
R 607: 100 Ind Cas 23: 9 LLJ 193. 

-O. 41, R. 5 — Order continuing execution — 

Appeal. 

Older rejecting security and ordering execution 
to continue is not appealable. AIR 1924 Lah 602 
and 631. and AIR 1924 Lah 671 and AIR 1925 Lah 
69. not Foil. AIR (Vol 14) 1927 Lah 527: 102 Ind 
Cas 621 

-O. 41, R. 5 — Order refusing stay — Appeal. 

No appeal lies from an order refusing stay of 
execution. AIR (Vol 14) 1927 Lah 235: 100 Ind 
Cas 76. 

-O. 41, R. 5 — Injunction to stay execution — 

Judgment — Appeal. 

An order granting injunction staying execution 
proceedings passed by a single Judge of the High 
Court is a judgment and is appealable. AIR (Vol 
14) 1927 Mad 592: 52 MLJ 670: 102 Ind Cas 396: 
38 MLT 364: 1927 MWN 259 (DB). 

-O. 41, R. 5 — Stay of execution — Appeal. 

No appeal lies from an order staying execution 
of a decree. AIR (Vol 13) 1926 Cal 830 : 94 Ind Cas 
352 (DB). 

-O. 41, R. 5 — Appeal lies against stay of exe¬ 
cution. 

An appeal lies under the Letters Patent against 
the order of a single Judge refusing stay of exe¬ 
cution pending the disposal of an Appeal of Se¬ 
cond Appeal in this Court. The fact of there be¬ 
ing a declaration is no bar to this Court staying 
the execution of the decree AIR (Vol 11) 1924 
Mad 597: 46 MLJ 138: 79 Ind Cas 109: 47 Mad 316: 
19 MLW 427: 31 MLT 32; 1924 MWN 167 (DB). 


7. Scope and object. 

8. Security. 

9 Substantial loss. 

10. Surety 
J1. When granted. 

See Notes 7 and 8. 


-O. 41. R. 5 — Appeal — Judge refusing secu¬ 
rity — Order not appealable. 

An injunction was granted to stay execution on 
the condition of filing security. The judgment- 
debtor thereupon offered to hypothecate his im¬ 
movable property by way of security. The Judge, 




417 

however, refused to accept this security as suffi¬ 
cient and allowed two week’s time to the judgment- 
debtor to produce some other person as surety. 

Held, it is well settled that interlocutory order 
passed in the course of execution proceedings is 
not appealable, and that an appeal lies only from 
a decree which must conclusively determine the 
rights of the parties w T ith regard to all or any of 
the matters in controversy. The order attack¬ 
ed is not appealable. AIR (Vol 10) 1923 Lah 446: 
75 Ind Cas 793 

1A. Communication of order. 

See Note 2. 

2. Effects of stay order. 

-O. 41, R. 5 — Stay order — When comes into 

operation. 

Under O. 41, R. 5, C. P. Code, an order made by 
the High Court staying the execution of a decree 
or order under appeal operates from the time that 
such order is made and not from the time it is 
communicated to the executing Court. 50 A 41; 
33 M 74; 41 M 151 and (1945) 2 MLJ 19, not foil. 
AIR (V 36) 1949 Lah 108 : Pak LR (1949) Lah 83 
(PB). 

-O. 41, R. 5 — Operation of stay order, when 

begins. 

An order for stay of execution of decree was 
obtained from Appellate Court on July 9, 1942, but 
it was not communicated by that Court to the 
trial Court until the latter rose for the day. A 
warrant of attachment of movables was issued on 
the same day and the amin had attached the mov¬ 
ables early on the next morning in spite of the com¬ 
munication by the judgment-debtor that the stay 
order had been obtained: 

Held, that the mere fact that the order reached 
the office late in the evening of 9th did not mean 
that it reached before the office business commenc¬ 
ed on the next morning. Therefore, the authority 
of the trial Court to execute the decree was not 
ousted. 

Held, also that the authority of the agent or of 
the officer was not taken away until the Court 
which granted the authority terminated it and in¬ 
formed the agent or the officer that it had been 
terminated. The amin, therefore, could not stay 
the attachment on communication bv the judgment- 
debtor. AIR (Vol 32) 1945 Mad 391: 1945 MWN 
256: (1945) 2 MLJ 19. 

-O. 41, R. 5 — Appellate Court passing stay order 

— Lower Court’s act or order in ignorance of stay 
order. 

Where the Appellate Court passes an order for 
stay the proceedings are not withdrawn from the 
lower Court. They still remain pending in that 
Court; only the matter which is covered by the 
stay order is kept in abeyance during the period 
of its operation. The lower Court does not lose 
jurisdiction over those proceedings. An order pass¬ 
ed by a Court, or an act done by it, in contraven¬ 
tion of the stay order would be an irregular one, 
may even be regarded as illegal, but it would only 
be an order passed or an act done in the illegal exer¬ 
cise of its jurisdiction and so would not be a nullity. 
It will have to be set aside by appropriate proceed¬ 
ings. The Court which passed the order or did the 
act may itself re-call it, and ought to do so, when 
it is later on apprised of the stay order. The Ap¬ 
pellate Court which had issued the stay order may 
set it aside, if it is brought to its notice, but till 
re-called or set aside it cannot be totally ignored 
in another suit or other independent proceeding. 
AIR (Vol 30) 1943 Cal 319: 76 CLJ 83: 47 CWN 
186: ILR (1943) 1 Cal 274: 208 Ind Cas 309 (DB). 

5F.Y.D./D.F. 14 
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-O. 41, R. 5 — Order of Appellate Court stay¬ 
ing execution — Whether operates from time of its 
passing or communication. 

Quaere:— Whether an order passed by the Appel¬ 
late Court staying execution by the lower Court 
operates from the time of its passing or from the 
time of its communication to the lower Court. AIR 
(Vol 30) 1943 Cal 319: 76 CLJ 83: 47 CWN 186: 
ILR (1943) 1 Cal 274: 208 Ind Cas 309 (DB). 

-O. 41, R. 5 — Decree transferred for execution 

to another Court — Appeal preferred against decree 
and execution stayed — Appeal dismissed and stay 
discharged — Fresh transfer certificate and execu¬ 
tion application not necessary for continuation of 
execution proceedings. AIR (Vol 29) 1942 Oudh 84: 
1941 RD 976: 1941 AWR (CC) Rev 1031: 1941 OWN 
(CC) 1186: 197 Ind Cas 94 (DB). 

-O. 41, R. 5 — Stay order passed but not com¬ 
municated — Validity. 

A stay order passed by a higher Court takes ef¬ 
fect from the date on which it is pronounced and 
not on the date on which it is communicated. A 
sale held despite the passing of such a stay order 
even though the same is not communicated, is 
ultra vires. AIR (Vol 29) 1942 Oudh 24: 1541 CWN 
(CC) 1044: 1941 RD 795: 17 Luck 189: 1941 AWR 
(CC) Rev 734: 202 Ind Cas 273. 

-O. 41, R. 5 — Appellate Court vacating stay —■ 

Parties knowing it — They must appear before trial 
Court on following adjourned date — Failure — 
Effect. 

Upon an order of the Appellate Court, the Pro¬ 
ceedings in the trial Court were stayed. The trial 
Court adjourned the proceedings in consequence of 
the stay order from time to time, in view of the 
date fixed for hearing in the Appellate Court. The 
Appellate Court in due course disposed of the mat¬ 
ter and vacated the stay order. The parties were 
aware of the same: 

Held, that the date following the order of the 
Appellate Court to which the proceedings in the 
trial Court stood adjourned became effective and 
the parties were bound to appear before the trial 
Court on that date and on the failure of any of 
them to appear, the Court would be justified in 
proceeding ex parte. AIR (Vol 25) 1938 Nag 173: 
ILR (1S39) Nag 413: 175 Ind Cas 897 (DB). 

-O. 41, R. 5 — Record consigned to record room 

— Revival of proceedings. 

Where the execution record was simply consign¬ 
ed to the record room as a matter of convenience 
instead of being kept in the Court, where room 
is more valuable, but the proceedings were kept 
pending, awaiting the decision of a higher Court, 
the proceedings can be revived. AIR (Vol 20) 1933 
Lah G38: 14 Lah 744: 34 PLR 1066: 146 Ind Cas 
872. 

-O. 41, R. 5 — Stay during pendency of appeal 

■— Decree-holder entitled to mesne profits, if appeal 
dismissed — Setting aside of decree. 

Where the execution of a decree is stayed Pend¬ 
ing an appeal and the decree-holder is granted the 
right to mesne profits if the appeal were to be dis¬ 
missed. the stay order ceases to have effect when 
the decree is set aside and by virtue of that order 
mesne profits cannot be granted. AIR (Vol 22) 1933 
Lah 485: 34 PLR 938: 146 Ind Cas 301 (DB). 

-O. 41, R. 5 — Stay of sale — Sale by officer in 

ignorance of Court’s order. 

Where after the executing Court has passed an 
Older staying the sale of attached property, the 
officer of the Court conducting the sale sells the 
property by auction, the sale is illegal and void, his 
ignorance of the stay order being immaterial. The 
effect of the order for postponement of the sale de¬ 
prives the officer conducting it of all legal autho¬ 
rity to hold it on the date previously fixed and he 
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is ‘functus officio’. AIR (V 20) 1933 Rang 416 : 
11 Rang 410: 147 Ind Cas 700. 

— — O. 41, R. 5 — Execution sale — Appeal by mort¬ 
gagee — Sale confirmed — Stay of delivery of pos¬ 
session, propriety of. 

The petitioner claimed to be a mortgagee of cer¬ 
tain property which the respondent had purchased 
in execution of a decree obtained by him. During 
the pendency of an appeal which,'he had preferr¬ 
ed to establish that his mortgage was made before 
the attachment of the property in execution of 
the decree he applied for stay of the confirmation 
of sale in favour of the decree-holder. An order 
of stay had been passed on certain conditions but 
not being communicated to him, the sale was con¬ 
firmed. The petitioner, therefore, applied for stay 
of delivery of possession of the property to the 
decree-holder: 

Held, that it was not fair at that stage to decline 
to give possession of the property sold to the decree- 
holder but that the decree-holder should be direct¬ 
ed to give security for mesne profits. AIR (Vol 18) 
1931 Lah 289 (1): 32 PLR 171: 133 Ind Cas 128. 

-O. 41, R. 5 — Sale after stay — When good. 

A stay passed by the High Court does not have 
the effect of nullifying a sale held before the stay 
order could be communicated either to the Court 
below or to the officer conducting the sale where 
the ourchaser is not the decree-holder. 12 All 96, 
Diss.' from. AIR (Vol 14) 1927 All 401: 25 ALJ 
530: 39 MLT 85: 102 Ind Cas 665 (FB). 

-O. 41. R. 5 — Receipt of stay order by execut¬ 
ing Court — Subsequent acts are void. 

When an appellate Court orders the stay of exe¬ 
cution pending an appeal, the Court before which, 
the execution proceedings are pending has no power 
to proceed with lhe execution after the receipt of 
the order. It would be opposed to all principle to 
hold that, because the stay order was not perused 
by the Court executing the decree or that it had no 
time to pay any attention to it, the attachment 
and other proceedings susbequent to the receipt of 
the order are good. The fact that, the stay was 
not made Absolute does not affect the question. 
When an appellate Court pending an appeal orders 
the stay of an execution, that order is good till it 
is vacated and nothing done in contravention of 
the order can become good by reason of the order 
being ultimately vacated. To hold that the dis¬ 
missal of the execution petition at a later stage 
would give validity to proceedings which in their 
inception were illegal would be opposed to all prin¬ 
ciple & to all authority. Anything done during the 
trial when the stay order is in force is not only 
irregular, but is altogether void, as the Court has 
no fu -ireliction to do anything after it is prohibited 
from doing it. AIR (Vol 14) 1927 Mad 450: 99 Ind 
Cas 989. 

-O. 41, It. 5 — Receiver — Appeal — Interim 

order directing Receiver not to act pending deci¬ 
sion, validity of — Revision, whether lies. 

An order by Appellate Court, on an appeal against 
an order appointing a Receiver directing him not 
to act till further orders, is an o-der within the 
jurisdiction of the court and the High Court has 
no power to interfere under C. P. C., S. 115. Where 
a Receiver is appointed by writ, an appellate 
Court may stop the issue of the writ and if already 
issued may direct him through the lower Court, 
not to act. ATR (Vol 7) 1980 Pat 567: 4 PLJ 642: 
(1920) Pat HCC 40: 54 Ind Cas 222 (DB). 

-O. 41, Rr. 5 and 6 — Effect of orcW — Sale 

held after ‘ex parte’ order for stay — Stay subse¬ 
quently cancelled. 

An ex parte order for stay on an execution sale 
was obtained but was subsequently discharged by 
the Judge who passed It. Before the ‘ex parte’ 


order was set aside the sale was held and the pro¬ 
perty sold. 

Held that the sale was not void. AIR (Vol 5 > 
1918 All 384: 16 ALJ 46: 43 Ind Cas 656 (DB). 

-O. 41, R. 5 — Effect of order — Order becomes. 

effective only when communicated. 

An order by the Appellate Court for stay of exe¬ 
cution takes effect only when it is communicated 
to the lower courts. An attachment ordered by 
the Lower Court after passing of the order for 
stay of execution but before it was communicated 
is valid. 33 C. 927, not Foil. AIR (Vol 5) I 9 ig 
Mad 391: 33 MLJ 515: 22 MLT 330: (1917) MWN 
785: 6 LW 617: 41 Mad 151: 43 Ind Cas 214 (FB). 

-O. 41, R. 5 — Effect of order — Ad interim 

order — Date of operation. 

An ad interim order issued by an appellate 
Court for stay of execution of a decree under ap¬ 
peal takes effect from the time it is pronounced 
and not from the time it is officially communicated 
to the low'er Court and proceedings subsequent to- 
and contrary to such order will be set aside. It 
is the practice of the Chief Court of Punjab not 
to stay execution for mere costs. AIR (Vol 4) 
1917 Lah 336: 53 PWR 1917: 41 Ind Cas 752. 

-O. 41, R. 5 — Effect of order — Proceedings 

stayed by appellate Court. 

A Subordinate Court cannot proceed with a sale 
in execution when it knows, e.g., by telegram from, 
a Vakil that the Appellate Court has stayed all 
proceedings in execution of the decree, though no¬ 
official communication has been sent to it. AIR 
(Vol 1) 1914 Mad 261 : 38 Mad 76C : (1914) MWN. 
46: 15 MLT 151: 26 MLJ 275: 1 LW 22: 22 Ind 
Cas 99 (DB). 

(But see AIR (Vol 5) 1918 Mad 391 : 41 M 151 : 
43 Ind Cas 214.) 

-O. 41, R. 5 — Power of trial court. 

When an appeal Is preferred to High Court, the 
lower court cannot stay execution, it can only stay 
its own hands. Where the decree for possession 
is executed, the decree cannot be stayed pending, 
appeal. The Court cannot oust the decree-holder 
and put the judgment-debtor in possession. (1913) 
35 All 119: 11 ALJ 83: 17 Ind Cas 728 (DB). 

-O. 41, R. 5 — Effect of order — Effective on 

communication. 

A sale completed before the interim order for 
stay of the sale was received from the appellate 
court is valid (hough the order for stay had been 
passed at the time of the sale. 33 C. 927, not Foil. 
(1910) 33 Mad 74: 6 MLT 159: 3 Ind Cas 82 (DB). 

-O. 41 ,R. 5 — Validity — Sale after stay of 

sale by superior court but before communication: 

An order for stay of sale becomes effective only 
on communication to the subordinate Court; and 
a sale held before the order was communicated is 
valid. (1909) 33 M 74 (75): 6 MLT 159: 3 Ind 
Cas 82 (DB). 

--O. 41, R 5 (S. 545 Old Code) — Stay of exe¬ 
cution — Order for, when operates — Communica¬ 
tion not necessary : 

An order for stay is made on the day it is pro¬ 
nounced. and not on that on which it is drawn up 
or communicated. Consequently an execution 
carried out after an order for stav is invalid. 1 
CWN 226 diss. from. (1904) 3 CLJ 67: 33 C 92T 
(934) (DB). 

3. Inherent powers. 

-Order 41. R, 5, S. 151 — Stay of passing of final 

decree pending disposal of appeal against dismis- 
snl of application for setting aside ex parte preli¬ 
minary decree can be ordered under inherent 
power. AIR (Vol 31) 1944 Mad 161: 1943 MWN 
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731: 56 MLW 698: (1943) 2 MLJ 557: 216 Ind Cas 
44. 

* -Order 41, R, 5 — The Court of Collector or cf 

Sub-Divisional Officer is not subordinate to Chief 
Court and the jurisdiction exercised by these 
Courts under Ss. 18 and 35, U. P. Encum. Estates 
Act (XXV of 1934) is quite independent of Civil 
Courts. Therefore, there can be no question of the 
exercise cf any inherent powers of Chief Court in 
staying proceedings contemplated by Ss. 18 and 
35 of the Act. Further the application under Ss. 18 
and 35 of the Act cannot be regarded as an applica¬ 
tion for execution of decree of Special Judge and 
O. 41, R. 5, Civil P' C., also can have no applica¬ 
tion. AIR (Vol 24) 1937 Oudh 359: 1937 OWN 
(CC) 473: 1937 RD 200: 13 Luck 581* 168 Ind Cas 
180 (DB). 

-O. 41, R. 5 — Inherent powers — Delegation 

to Registrar — Proceedings in pursuance of pre¬ 
liminary decree — Registrar cannot stay — 
Patna High Court Rules Ch. 2, R. 13 (9). 

Proceedings held in pursuance of a preliminary 
decree are proceedings in the suit and not in exe¬ 
cution. 

The only application contemplated by O. 41, R. 
5, is an application for stay of execution and the 
only order contemplated by O. 41, R. 5 is an order for 
stay of execution. The Court has of course, com¬ 
plete jurisdiction to order stay of proceedings pen¬ 
ding the disposal of an appeal, but it does so, 
not by virtue of statutory power under O. 41, R.’ 
5 but in the exercise of its inherent power for the 
ends of justice. As the exercise of this power 
has not been delegated to the Registrar of the 
Patna High Court he has no jurisdiction to order 
stay of proceedings in a suit (as distinct from pro¬ 
ceeding in execution) pending the disposal of an 

appeal. AIR (Vol 8) 1921 Pat 328: 59 Ind Cas 883: 
2 PLT 70 (DB) 

* - O. 41, R. 5 — Inherent power — Stay of exe¬ 

cution — Appeal under Chota Nagpur Tenancy 
Act. 

As the C. P. C. does not in itself apply to cases 
under the Chota Nagpur Tenancy Act and as the 
Chota Nagpur Tenancy Act which alone gives a 
right of appeal to the High Court does not provide 
for stay of execution, the right of the High Court 
to stay proceedings in cases of this nature cannot 
be exercised under O. 41, R. 5, C. P C. The High 
Court has inherent jurisdiction as ‘a Court of ap¬ 
peal to stay proceedings in the lower court as 
auxiliary to its powers as an appellate ccurt to 
reverse the decision of the court below. AIR (Vol 6) 
1919 Pat 343 : 1919 Pat HCC 145 : 4 Pat LJ 371 : 
52 Ind Cas 185 (DB). 

-Order 41, R. 5 — The Chief Court has no 

Inherent power to stay the execution of decrees 
not appealed against. (1910) 5 LBR 124: 4 Ind 
Cas 309 (DB). 

4. Powers of Appellate Court. 

-O. 41, R. 5 (1) — Power to stay further pro¬ 
ceedings in case under appeal — Registrar of 
Bombay High Court — Power to direct stay — 
Bombay High Court (A. S.) Rules, R. 11 (n). 

It is clear that under O. 41, R. 5 (1), the appel- 
iate Court has power to direct stay of proceed- 
jngs, and when that power has been delegated to 
the Registrar of the High Court under the rules 
lor instance under R 11 (n) of the Bombay High 

ourt Appellate Side Rules, the Registrar has 
power to direct stay of further proceedings in an 
appeal to the High Court. AIR (Vol 38) 1951 Bom 
288: 52 Bom LR 612. 

“O. 41, R. 5, o. 39, R. 2 — Interim injunction 

" “°wer of Appellate Court to order stay. 
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Under O. 41, R. 5 (1), an Appellate Court has 
power to order slay of proceedings when an ap¬ 
peal is filed from an interim injunction. The ex¬ 
pression ‘stay of proceedings’ does not mean stay 
of proceedings in the Court itself but entitles the 
Appehate Court to interfere with the operation of 
the injunction which had been already issued. When 
the Appellate Court means by the order that there 
should be a stay of proceedings under the interim 
injunction, the order is one which i: has power to 
make and there is no ground for revision. AIR 
(Vol 24) 1937 All 528: 1937 AWR (HC) 381- (1937) 
ALJ 377: 168 Ind Cas 32 (DB). 

-O. 41, R. 5 — Connected suits — Same question 

in issue — Appeal in one suit only — Stay. 

Held, that the Court had no power to grant an 
injunction staying execution of the mortgage de¬ 
cree under Ss. 94 or 151 or under O 39 or O 41 
R. 5 Civil P. C. AIR (Vc: 23) 1936 Mad 276: 
(1936) MWN 51 : 70 MLJ 257: 43 MLW 383: 59 Mad 
744: 161 Ind Cas 721 (DB). 


“ O. 41, R. 5 — Appeal against order refusing 
leave to defend — No appeal from decree — Power 
to stay execution of decree. 

Where a wrong order nas resulted in the pass¬ 
ing of a wrong decree and the order has been ap¬ 
pealed against the Court may, under O 41 R. 5 
make an order for staying the execution of the 
decree, even chough no appeal has been preferred 
against the decree itself. AIR (Vol 22) 1935 Mad 
43: 40 MLW 6 d 0: 68 MLJ 16; 58 Mad 116: 152 Ind 
Cas 687 (2) (DB). 
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u. 21 , R. 92 — Appeal against, by judgment-debtor 
pending — Application by auction-purchaser to 
executing Court for delivery of properties under 

S' R \ 95 ~ Hi § h Court can under 

O 41, R. 5 (or even if O. 41, R. 5 does not apply 
under S, 151) order stay of proceedings in execu¬ 
tion AIR (Vol 19) 1932 All 655: (1932) ALJ £82’ 
141 Ind Cas 612 (DB). 

~ ° Scope — Stay of proceeding in 

Revenue Court — Power of High Court. 

Older 41, R. 5 cannot be construed so as to em- 

power the High Court to stay the proceedings of 

Mi^K eVt ^ 1Ue f Cl,U rif wh]C ' 1 is not subordinate to the 
High Court. The section contemplates proceed- 

mgs of Court subordinate to the appellate Court 
which passed the decree. AIR (Vol 18) 1931 AH 
57; 1930 ALJ 1469. A 


Order 41, R # 5 — The High Court has power 
to stay partition proceedings in a Revenue Court 

f TT he f S 3 of s - 112, U. P. Land Revenue Act 
(III of 1901) are applicable but it cannot do so in 
any other circumstances. AIR (Vol 18) 1931 All 

57 (2>: 14 RD 651: (1930) ALJ 1469: 53 All 189: 133 
Ind Cas 42. 


7Z7~?‘ 41 > R - 5 — Applicability — Order under S. 
104 (f). 

No power is given to an appellate Court to stay 
execution of a decree when an appeal is preferred 
from an order under S 104 (f). AIR (Vol 14) 
1927 Lah 494: 102 Ind Cas 11. 

-O. 41, R. 5 — Appeal — Stay by trial Court. 

After an appeal is filed it is only the appsllate 
Court which can order stay of execution under O 
41, H 5 ( 1 ) and recourse cannot be had by the 
Trial Court to S. 151, in order to override the pro¬ 
visions of that rule. AIR (Vol 11) 1924 Lah 609 - 
76 Ind Cas 174. 

--O. 41, R. 5 — Vacation Judge, powers of 

A single Judge of the High Court sitting as a 
Vacation Judge has no jurisdiction to grant stay 
of execution unless appeal is actually pending al 

though he is assured that appeal will be filed as 
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soon as the vacation is over and the assurance is 
also made good. AIR (Vol 8) 1921 All 342: 43 All 
198: 60 Ind Cas 131 (DB). 

-O. 41, R # 5 — Appellate Court — Stay of Sale 

— When can order. 

An appellate Court cannot order stay of sale unless 
it has seisin of the case in which the 1 sale was or¬ 
dered to take place. AIR (Vol 8) 1921 All 214: 63 
Ind Cas 837: 43 All 513: 19 ALJ 462 (DB). 

-O. 41, R. 5 — Insolvency Appeal — Sentence, 

Prov. Insol. Act — Ss. 43 and 47 # 

Under O. 41, R. 5 read with S.*47 (2) Prov. In- 
sol. Act the High Court can suspend the sentence 
of imprisonment under S. 43 of Prov. Insol. Act 
till the disposal of the appeal from the sentence. 
AIR (Vol 7) 1920 Bom 58: 44 Bom 673: 22 Bom LR 
322: 56 Ind Cas 449 (DB). 

——O. 41, R. 5 1 — Stay of execution — Power of 
appellate court to stay execution of decree — 
Scope — The C. P. Code'is not exhaustive. 

Where there is no express section in the Code 
providing for the passing of a particular order it 
does not follow that the order cannot be passed. 
An appellate court generally can do while the 
appeal is pending, what the original Court could 
do while the suit was pending before it. 82 P. R. 
1910 : 149 P. L R. 1910 : 122 P. W. R. 1910 : 7 
Ind Cas 1017. 

-O. 41, R. 5 — Functions of — Power to stay, 

proceedings — Guardians and Wards Act, appeal 
under. 

Per Curiam : — An appellate Court having seisin 
of an appeal has power to make an order staying 
proceedings in a lower Court pending the hearing 
of the appeal to that Court. The power to stav 
proceedings is ancillary to the power of the appel¬ 
late Court to reverse the order of the inferior 
Court. (1905) 3 C. L. J. 29 (34) (DB). 

-O. 41, R. 5; O. 20, R. 16 (Ss. 545, 215-A, old 

Code) — Appeal against preliminary decree for 
account — Power of appellate Court to stay fur¬ 
ther proceedings. 

Where an appeal is pending in the High Court 
against a preliminary order made by a Subordi¬ 
nate Court under S. 215-A, C P. C., the High 
Court having seizin of the appeal can, apart from 
the question whether the case fell within S. 545, 
C. P. G\, make an order staying the carrying out 
of such order pending the hearing ol the appeal. 
(1901) 8 C. W. N. 572 : 31 C. 722 (724) (P. B.) 

-O. 41. R. 5 (S. 545 Old Code) — Jurisdiction 

of Court to stay execution after appeal — Obiter. 

S. 545 does not authorize the Court of first in¬ 
stance to stay execution pending an appeal, a fie" 
the appeal has been preferred, tlie power of order¬ 
ing stay of proceedings in such a case being exer¬ 
cisable only by the appellate Court. (1904) 31 C 
373 (376) (DB). 

--O. 41. R. 5: (Ss. 47, 515, 244 Old Code) — 

Order refusing stay of execution — Decree — 
Appeal — Discretion of the lower Court — Appel¬ 
late Court, functions of. 

An order passed by an appellate Court under S. 
545. C. P. C , refusing stay of execution is one 
against which no appeal lies. 12 B 279 doubled. 
Courts of appeal should not lightly interfere with 
a discretion deliberately exercised by a lower 
Court. (1904) 6 Bom. L. R. 780 : 29 B 71 (72, 73) 
(DB). 

-O. 41. R. 5: O. 9, R. 13 (Ss. 545. 546 and 108 

Old Code) — Appeal against order refusing to set 
aside ex parte decree — Jurisdiction of Court to 
stay execution. 

It is not competent to an appellate Court to stay 
proceedings in execution of a decree of a Subordi¬ 
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nate Court merely by reason of an appeal having 
been preferred against an order of refusal of the 
Court below to set aside a decree under S. 108, O 
P. C. (1904) 31 C 1081 (1083) : 9 C W N 123 (DB). 

5. Powers of trial court. 

-O. 41, R. 5 — Executing Court, pending appeal 

from the decree can stay execution on taking secu¬ 
rity. 

Rule 5 (1) of O. 41 provides that an appeal shall 
not operate as a stay of execution, so that where a 
decree is under appeal a Court may proceed with 
its execution and may in the course of execution 
do all such things as may be legal and just as it 
might do if no appeal had been preferred. It has 
power to stay execution on taking security from 
the judgment-debtor. 38 MLT 143: 1927 MWN 202; 
100 Ind Cas 841; AIR (Vol 14) 1927 Mad 416: 52 
MLJ 182 (DB). 

-O. 41, R. 5 — Application to set aside ex parte 

decree refused. 

During the pendency of an appeal against an 
order refusing to set aside an ex parte decree, the 
original court has discretion to stay execution pro¬ 
ceedings pending the disposal of the appeal but 
the appellate court has no such power. 35 Ind Cas 
443 : AIR (Vol 3) 1916 Pat 397 (DB). 

-O. 41, R. 5; O. 45, R. 13 — Stay of proceedings 

— Partition suit — “Except so far as the Appel¬ 
late Court may order” — Stay of proceedings after 
preliminary decree pending appeal to Privy Coun¬ 
cil — Jurisdiction of High Court. 

From Order 41, R. 5, it is clear that the Legis¬ 
lature intended that the Court which should have 
the power to stay proceedings after a preliminary 
decree is the Court which has seizin of the appeal 
and not the Court which passed the decree. Order 
45. R. 13 gives the Court which passed the decree 
power to stay execution of the decree though not 
the power to stay proceedings under the decree. In 
an appeal from a preliminary decree for partition 
to the Privy Council it is the Privy Council that 
has the power to Slav further proceedings and not 
the High Court. (1909) 9 CLJ 561 (562, 563) : 13 
CWN 690: 6 MLT 11 : 1 Ind Cas 812 (FB). 

6. Practice. 

-O. 41, R. 5 — Discretion of Court — Appeal 

from preliminary decree for redemption — Stay 
of further proceedings for tinal decree pending ap¬ 
peal. 

Where a mortgagee appealing from a prelimi¬ 
nary decree passed in a suit for possession by re¬ 
demption of property, files a petition under O. 41, 
R .). Civil P. Code, praying that till the decision 
of his aopenl further proceedings in the trial 
Court with respect to the passing of the final de¬ 
cree be staved, the Court should not grant his 
prayer unless he makes out a good case. When 
tiie relationship between the parties is one of mort¬ 
gagor and mortgagee and the mortgagor under¬ 
takes to deposit in Court the balance of the mort¬ 
gage money in dispute, the Court should not exer- 
c: > its discretion in favour of stay of proceedings 
for the passing of a final decree. The Court should 
not prevent an owner of an equity of redemption 
iro n getting rid of the burden of a mortgage by 
unnecessarily staving which will prevent such a 
person ns a mortgagor from getting his own pro- 
pert v. ATR (Vol 37) 1950 EP 203. 

-O. 41, R 5 — Judicial order — Order to send 

rasa f<i record room is administrative and ease r®“ 
mains pending. 

An order to send a case to the record room is 
merely an administrative order and is not a judi- 
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cial order. It is in no sense a final disposal of the 
case. The case, therefore, remains pending no judi¬ 
cial order having been passed on it to terminate 
it. AIR (Vol 25) 1938 All 552; 1938 AWR (HC) 
542: 177 Ind Cas 695 (DB). 

-O. 41, R. 5 — Stay order by High Court —• 

Subsequent order by lower Court in the matter. 

When the High Court orders proceedings to be 
stayed, they are to be stayed, and no order is to 
be made in the matter by the Court below much 
less an order disposing of the whole suit. AIR (Vol 
24) 1937 Pat 530 : 18 PLT 763: 4 BR 42: 171 Ind 
Cas 607. 

-O. 41, R. 5 — Where an appeal has been pre¬ 
ferred from a preliminary decree in a suit for parti¬ 
tion, the usual practice of the Court is to stay 
further proceedings in pursuance of the.prelimi¬ 
nary decree during the pendency of the appeal. AIR 
(Vol 20) 1933 Lah 790: 34 PLR 579 & 783 (1): 144 
Ind Cas 596 (1). 

-O. 41, R. 5 — Appeal against preliminary de¬ 
cree. 

Where an appeal has been preferred against a 
preliminary decree in a mortgage suit, the Appel¬ 
late Court has power to stay further proceedings 
in the lower Court and it is a general rule to do 
so where no loss would be caused to the decree- 
holder by the stay of proceedings. AIR (Vol 19) 
1932 Lah 271 : 33 PLR 123 (1) : 136 Ind Cas 729 

a). 

-O. 41, R. 5 — Appeal against preliminary de¬ 
cree — Stay of further proceedings. 

It is desirable that further proceedings in con¬ 
nexion with the final decree should be stayed pend¬ 
ing the hearing of the appeal against a prelimi¬ 
nary decree. (1928) 111 Ind Cas 383: 29 PLR 262. 
--O. 41, R. 5 — Appeal against preliminary de¬ 
cree — Stay of proceedings. 

Where a preliminary decree was passed on a 
mortgage which was under appeal, the appellant- 
mortgagor had applied for stav of a final decree 
until his appeal was disposed of. 

Held, that it was best to stay all further pro¬ 
ceedings in the suit until the disposal of the ap¬ 
peal. (1928) 307 Ind Cas 483 (Lah). 

——O. 41, R. 5 — Where application is dismissed 
by appellate Court as premature, delivery of pos¬ 
session should not be granted through an execu¬ 
tion Court. 

The applicant applied in the appellate Court 
for stay of delivery of possession, but the applica¬ 
tion was dismissed on the respondents’ represen¬ 
tation that the application was premature, inas¬ 
much as he had taken no steps whatever for deli¬ 
very of possession; after this the respondent went 
straightway to the execution Court and obtained 
delivery of possession through that Court. 

Held, that this has been something in the 
nature of overreaching of the Court on the part of 
the respondent and delivery of possession should 
not be allowed to stand. 8 PLT 712 : 106 Ind Cas 
194; AIR (Vol 15) 1928 Pat 49 (DB). 

-O. 41, R. 5 — Appeal against preliminary decree 

pending — Final decree passed — Stay. 

After the final decree for sale is passed, the 
trial Court has no jurisdiction suo motu to stay 
the sale of the property which is directed to be 
sold by virtue of the final decree on the ground 
that an appeal is pending from the preliminary 
decree. 101 Ind Cas 629: AIR (Vol 14) 1927 Lah 
760. 

""— O. 41, R. 5 — Interest — Payment of, as condi¬ 
tion for stay. 

Where on an application for stay of execution 
of award pending appeal, the question of the liabi¬ 


lity of the opposite party for interest on the 
amount of the award was reserved for further con¬ 
sideration, when the appeal was to be heard, 

Held, that the contention that payment of in¬ 
terest was imposed as one of the terms of staying 
execution would not be allowed. 98 Ind Cas 238: 
AIR (Vol 13) 1926 Cal 1119 : 53 Cal 735. 

--O. 41, R. 5 — Revision. 

Where the petitioner applied for stay of exe¬ 
cution of decree from which an appeal was pend¬ 
ing and the application was dismissed by the Dis¬ 
trict Judge as being made too late. 

Held (Graham J. dissenting): The District 
Judge though he had jurisdiction over the subject- 
matter, exercised the jurisdiction irregularly and 
the High Court had jurisdiction to interfere in revi¬ 
sion with the order of the District Judge and set 
aside his order. 

Per Graham J.— The power conferred by O. 41, 
R. 5 of the C. P. Code upon the appellate Court is 
discretionary, though of course the discretion has 
to be exercised judicially. The rule contemplates 
that the application for stay of execution should 
be made as soon as possible after an appeal has 
been filed. 82 Ind Cas 435 : AIR (Vol 12) 1925 Cal 
254 (DB). 

-O. 41. R. 5 — Notice must be given before final 

order of stay. 

Before an order for stay is passed under O. 41, 
R. 5 of the C. P. Code, it is necessary that notice 
of the application should be given to the decree- 
holder and he should be called upon to show cause 
as to why execution should not be stayed, though 
the appellate Court can pass an ad interim order 
for stay pending the hearing of the application. 79 
Ind Cas 1: 5 PLT 556: 2 Pat LR 263; AIR (Vol 

11) 1924 Pat 715. 

-O. 41, R. 5 — Execution when stayed. 

If the decree-holders shall have sufficient secu¬ 
rity in the property itself which will remain under 
attachment, execution ought to be staved. 75 Ind 
Cas 791: AIR (Vol 10) 1923 Lah 445. 

-O. 41, R. 5 — Costs to be paid to respondent’s 

solicitor on latter undertaking personally to repay 
if appeal succeeds. 

In an application for stay of execution of the 
decree as to costs where the respondent is an in¬ 
solvent, the Court should make an order directing 
the appellant to pay the costs to the respondent’s 
solicitor, on the latter personally undertaking to 
repay the same to the appellant in the event of 
the success of the appeal. Practice of the Court 
of Appeal in England followed. 70 Ind Cas 784- 
16 MLW 975: 1923 MWN 73: 31 MLT 440: AIR (Vol 
10) 1923 Mad 229 (DB). 

-O. 41. R. 5 — Balance of convenience. 

In an application by the judgment-debtor for 
stay of execution pending the disposal of the ap¬ 
peal, the judgment-debtor alleged that on the land 
in question stood his coolie shed and tram lines 
for the purpose of working colliery and the oppo¬ 
site party denied the existence of any coolie shed 
or the tram lines. 

Held, that the balance of convenience lay in 
staying the execution and delivery of possession of 
the property in dispute pending the disposal of the 
appeal on the judgment-debtor furnishing sufficient 
security for the restitution of the same to the dec¬ 
ree-holder in the event of the appeal beine: dismis¬ 
sed. 4 PLT 508: 76 Ind Cas 49: 79 Ind Cas 188: 

1 Pat LR 393: AIR (Vol 10> 1923 Pat 597 (DB). 

-O. 41, R. 5 — Probable loss and expense to ap¬ 
pellant if no stay order passed — Order for stay 
should be passed. 
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Where if an order for stay was not made, the 
appeal which is pending will become useless and 
the business of the appellant firm will be seriously 
disturbed by their account books passing into the 
hands of the Receiver in execution, and the pro¬ 
cess is likely to be a protracted and expensive one, 
the balance of convenience is in favour of staying 
the execution rather than proceeding with it. 77 
Ind Cas 327; AIR (Vol 9) 1922 Lah 185 (DB). 

-O. 41, R. 5 — Power of appellate Court — Stay 

of execution — Cancelraent of previous order — 
Mode of. 

An appellate Court has no power to grant a 
stay of execution in a matter of which it is al¬ 
ready not seised in appeal. During the period be¬ 
fore the filing of the appeal, the Court which pass¬ 
ed the decree alone has jurisdiction to grant such 
stay. A stay order properly obtained though it is 
subsequently discharged is effective as far as it 
goes and as long as it lasts. The proper way for 
a Judge to cancel an order which he has already 
passed is by writing out a fresh order and not by 
scratching out or attempting to obliterate a pre¬ 
vious order. AIR (Vol 8) 1921 All 342: 18 ALJ 1121: 
60 Ind Cas 131 (DB). 

-O. 41, R. 5 — Original side of High Court — 

Stay — Practice. 

Stay application on the Original Side of the 
High Court should ordinarily be made to Judge 
who tried case and should be made without delay. 
48 Cal 796; 25 CWN 928: 66 Ind Cas 198- AIR (Vol 
8) 1921 Cal 541 (DB). 

-O. 41, R. 5 — Execution when stayed — No ap¬ 
plication for stay. 

A stay of execution cannot be directed where 
there is no application for execution pending be¬ 
fore the executing Court. (1921) 63 Ind Cas 897 
(Lah). 

--O. 41, R. 5 — Partition suit — Preliminary de¬ 
cree — Stay of further proceedings. 

If the proceedings pursuant to a preliminary 
decree for partition are bound to be protracted, 
and the expense involved in the taking of accounts 
is likely to be great, the appellate Court will exer¬ 
cise a proper discretion in staying proceedings; 
otherwise, in the event of the decree being reversed 
on appeal, such expense would be wholly thrown 
away. If the proceedings, however, are not likely 
to be of anv length, as. for instance, proceedings to 
ascertain the market value of certain stocks and 
shares, there is no object to be gained bv stay of 
proceedings, and the appellate Court will refuse 
to stay proceedings. 59 Tnd Cas 883: 2 PLT 70: AIR 
(Vol 8) 1921 Fat 328 (DB). 

--O. 41, R. 5 — Onler when made. 

When there is no application for execution of 
a decree, under appeal, no order for stay of execu¬ 
tion can be made. AIR (Vol 7) 1920 Lah 373- 58 
Ind Cas 302. 

——O. 41, R. 5 — Pre-emption decree — Stay or 
execution. 

The practice of the Lahore High Court is to 
stay execution of a pre-emption decree, except 
as to co-fs. provided the decree-holder is permitted 
to recover from the Court the money deposited by 
hirr without prejudice to his right to re-deposit it 
in the event of the failure of the apncei atr (Vol 
7» 1920 Lah 326: 12 PWR 192C; 79 PLR 1920: 55 
Ind Car 933 (DB). 

-O. 41. It. 5 — Execution cannot be stayed be¬ 
cause i prior mortgage claim is pending. 

The execution of a mortgage-decree to be rea¬ 
lised from the mortgaged property and (he balance 
if any. from the judgment-debtor’s other property, 
cannot be stayed simply because a claim by a 
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prior mortgagee Is pending. The hypothecated pro- 
perty should be sold, and after retaining out of 
the sale proceeds the amount sufficient to meet 
the claim, the balance should be paid to the decree- 
holder. 60 Ind Cas 378: 57 PWR 1920: AIR (Vol 
7) 1920 Lah 300. 

-O. 41, R. 5 — Execution sale — Application to 

stay — Where to be made. 

An application for stay of an execution sale 
should be made to the Court executing the do- 
cree although an appeal is pending in a higher 
Court against that decree. (1911) 11 Ind Cas 22 
(All) (DB). ; 

-O. 41, R. 5 (3) — Discretion of Court. 

Where an appeal has been preferred against 
a decree, the appellant may ask for stay of execu¬ 
tion of the decree though he has in the meanwhile 
failed to carry out the terms of the decree and 
has been guilty of contempt. (1910) 10 CLJ 631* 4 
Ind Cas 746 (DB). 

- O. 41, R. 5 — Judicial proceedings — Letter 

from District Judge — Stay of sale — Execution 
of mortgage decree. 

Proceedings in execution of a mortgage de¬ 
cree were pending in the court of a Subordinate 
Judge. The District Judge appointed a common 
manager of the estate of the judgment-debtors and 
wrote a letter to the Subordinate Judge asking him 
to postpone the sale for eight months. The Sub¬ 
ordinate Judge stayed the sale accordingly. 

Held, that the course adopted was entirely irre- | l 
gular. The proceedings before the Subordinate ] 
Judge were Judicial proceedings and could be stay- j 
ed only upon a proper application presented in 
court in due course. , 

Held, also, that if good grounds were made out 
for the stay of sale, the court would make tha 
order only upon terms and would take care to pro¬ 
tect the decree-holder from loss and direct pay¬ 
ment of costs to him. (1909) 10 CLJ 456 (457) : 

4 Ind Cas 373 (DB). 1 

-O. 41, R. 5 and O. 45, R. 13, Cl. (c) and (d) — 

Preliminary decree — Appeal — Stay of proceed¬ 
ings. 

Proceedings after a preliminary decree are pro¬ 
ceedings in the suit and not in execution. So the 
proper court which can stay such proceedings if 
the court to which an appeal has been preferred 
from the preliminary decree. (1909) 13 CWN 690: 

9 CLJ 561 : 6 MLT 11 : 1 Ind Cas 812 (FB). 

-O. 41, R. 5 (2) — Power of executing Court. 

If good grounds are shown, an executing 
court should not refuse to grant to the judgment I 
debtor reasonable time for obtaining an order for 
slay of execution from the Higher Court. 63 PWR 
1909: 52 PLR 1909: 4 Ind Cas 552. 

7. Scope and object. 

-O. 41, R. 5 — Appeal against preliminary de¬ 
cree in redemption suit filed by mortgagee’s tenant 

— Latter, if can ask for proceedings for final de¬ 
cree to be stayed. 

A tenant of a mortgagee who has filed an 
appeal from a preliminary decree passed in a suit 
for redemption by the mortgagor, cannot ask for 
slay of proceedings for the passing of a final de¬ 
cree. 52 PLR 339: AIR (Vol 38) 1951 Simla 203. 

-O. 41. R. 5 — A obtaining decree against B a°d 

purchasing property in execution — C obtaining 
another decree against B — In C’s decree same pro- 
perty sold — A filing suit for declaration simple 
citer and applying for stay of confirmation of C’* 
sale — Auction-purchaser not made party to suit 

— Held, application cannot be granted. 

C obtained a decree against B and caused cer¬ 
tain property to be sold in execution. A who had 
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purchased the same property in execution of his 
•decree against B without preferring any objection 
in execution filed a suit for declaration simpliciter 
and applied for stay of confirmation of the sale. 
The auction-purchaser was not made a party to 
the suit: 

Held, that the suit as framed did not prevent 
the other side from selling the property either 
before or after the suit. It might or might not 
prevent the passing of a valid title. But as it 
did not operate to prevent a sale then the steps 
which the vendee would take to perfect his title 
as against his vendor could not be obviated by 
the temporary powers whether of stay, injunction 
or otherwise. The relief of a permanent injunc¬ 
tion was open and available to the plaintiff and 
there was no reason why the plaintiff should be 
afforded a relief temporarily, which he did not 
trouble to seek permanently. AIR (Vol 33) 1946 
Nag 428. 

-O. 41, It. 5 — Rule does not apply to proceed¬ 
ings not under decree or order appealed from. 

Order 41, R. 5 only applies to proceedings un¬ 
der an order or decree appealed from; where the 
proceeding of w'hich a stay is sought does not arise 
out of the decree under appeal the Court has no 
jurisdiction to proceed under O. 41, R. 5. AIR (Vol 
33) 1946 Nag 428. 

-O. 41, R. 5 — Appeal to Privy Council by spe¬ 
cial leave. 

An admission of an appeal by special leave of 
the Privy Council does not operate ipso facto as a 
stay of further proceedings. AIR (Vol 24) 1937 Cai 
670 : ILR (1937) 1 Cal 621: 172 Ind Cas 112 (DB). 
-O. 41, R. 5 — Power to order stay without tak¬ 
ing security. 

Where an appeal is preferred from an order 
passed by the executing Court dismissing the judg- 
menLdebtor’s objection that the property proceed¬ 
ed against is not saleable, the Court can stay exe¬ 
cution even though no security is furnished. Or¬ 
der 41, R. 5, applies to cases in which the decree 
under appeal is capable of execution and is sought 
to be executed, and is not applicable to cases where 
the appeal is not from the decree which is sought 
to be executed. AIR (Vol 20) 1933 All 664; 146 Ind 
Cas 764. 

-O. 41, R. 5 — The Court granted stay of deli¬ 
very of possession in execution of a decree condi¬ 
tional on the defendant paying the rent to the 
plaintiff by the end of February each year, first 
payment to be made by February 1932 — Rent not 
paid — Court granting extension of time and con¬ 
tinuing stay: 

Held, that the order for stay was not under 
O. 41, R. 5 (3) but under S. 151. AIR (Vol 20) 
1933 Mad 563 : 38 MLW 201 : 65 MLJ 538 : 143 
Ind Cas 903. 

-O. 41, R. 5 — Appeal against preliminary de¬ 
cree — Stay of proceedings. 

Order 41, R. 5, is not confined to stay of exe¬ 
cution proceedings only but contemplates other 
proceedings as well. Thus if a preliminary decree 
is appealed against, further proceedings shall gene¬ 
rally be staved. 119 Ind Cas 489: 1930 Cr C 92: 31 
PLR 268: AIR (Vol 17) 1930 Lah 108. 

--O. 41, R. 5 — Appeal — If operates as stay. 

Order 41, R. 5 expressly provides that an ap¬ 
peal shall not operate as a stay of proceedings un¬ 
der a decree or order appealed from, except so far 
as the appellate Court may order, and the fact 
that an appeal has been preferred does not ope¬ 
rate to stay proceedings under O. 34, R. 3. AIR 
(Vol 17) 1930 Pat 227 (DB). 


-O. 41, R. 5 — Applicability. 

Order 41, R. 5, does not apply to a revision. 117 
Ind Cas 815 : AIR (Vol 16) 1929 Lah 167. 

-O. 41, R. 5 — Scope. 

An interim order of stay cannot be made ab¬ 
solute as regards the money already paid to de¬ 
cree-holder under the decree. 102 Ind Cas 11: AIR 
(Vol 14) 1927 Lah 494. 

-O. 41, R. 5 — Stay order and injunction disting¬ 
uished. 

A sale held in ignorance of the order for stay 
passed by an appellate Court is without jurisdic¬ 
tion and must be set aside. An order to stay passed 
by an appellate Court is an order to a Subordinate 
Court to stay its hand, ana in that sense it bears 
no analogy t-o an injunction, which is an order to a 
party to refrain from doing a certain act. The for¬ 
mer takes effect from time of its pronouncement 
and its communication is only needed to make it 
know r n to the Court which is directed to carry it out. 
Its force is not suspended till it is formally commu¬ 
nicated to the Court concerned. An injunction is, 
however, binding on, the party to whom it is issued 
from the time it is communicated, for, there can 
be no attempt unless the party concerned knows 
what he is required to do. or to abstain from doing 
and a Court cannot punish a man for doing what 
he did not know r he was forbidden to do. 96 Ind Cas 
137: 24 ALJ 519: AIR (Vol 13) 1926 All 457 (DB). 
-O. 41, R. 5 — Matters relating to stay of exe¬ 
cution fall within S. 47. 75 Ind Cas 739: AIR (Vol 
12) 1925 Lah 69 

-O. 41. R. 5 — 1 The expression “an order relating 

tc execution of a decree" under o. 47 is compre¬ 
hensive enough to include an order relating to 
the stay of execution thereof. 75 Ind Cas 615: AIR 
(Vol 11) 1924 Lah 631. 

-O. 41, R. 5 — Effect of appeal — Operation of 

original decree not suspended or interrupted by 
presentation of appeal. 

Whatever may be the theory under other sys¬ 
tems of law\ under the Indian law and procedure 
an original decree is not suspended by the presen¬ 
tation of an appeal nor is its operation interrupted 
where the decree on appeal is one of dismissal. 46 
Cal 670: 17 ALJ 514; 36 MLJ 557: 23 CWN 721: 21 
Bom LR 632: (1919) MWN 258: 30 CLJ 71; 23 
MLT 131: 10 LW 416: 50 Ind Cas 444 : AIR (Vol 
5) 1918 PC 151. 

-O. 41, R. 5 — Execution — Appeal — Applica¬ 
tion to stay execution, whether maintainable on 
execution side of High Court. 

The provisions of Rule 5 apply ‘mutatis mutan¬ 
dis’ to applications on execution side. An appli¬ 
cation by an appellant pending the appeal to the 
execution side of the High Court for stay of exe¬ 
cution proceedings is maintainable under R. 5. 37 

Ind Cas 752 : AIR (V 4) 1917 All 40. 

-O. 41, R. 5 (2) — Power of trial Court. 

An appellant can before filing an appeal ob¬ 
tain an order for stay. 23 CLJ 310: 33 Ind Cas 
685 : AIR (Vol 3) 1916 Cal 272 (FB). 

-O. 41, R. 5 — Object of. 

The policy underlying the legislature is that 
the decree-holder is not to be prevented from reap¬ 
ing the fruits of his decree unless sufficient cause 
is established for stav of execution. (1911) 38 Cal 
754; 13 CLJ 365: 15 CWN 475: 9 Ind Cas 802 (DB). 

-O. 41, R. 5 (S. 545) — Stay of order 

appointing a guardian — Appeal under Guardians 
and Wards Act. 

Quaere:— Whether S. 545, C. P. C. applies to 
an application for the stay of proceedings in the 
lower Court under an order appointing a guardian 
of an infant. (1905) 3 CLJ 29 (34) (DB). 


431 


CIYIL P. G. (5 of 1908), 0. 41, R. 8—7. Soope and object 




432 


- O. 41, R. 5 (S. 545 old Code) — Stay of execu¬ 
tion — Appeal against an order in execution alone 
— Applicability of S. 545 —S. 647. 

Per Maclean C. J.— The words ‘for any rea¬ 
sonable cause” are wide enough to allow an appel¬ 
late Court staying execution of a decree pending 
an appeal against an order in execution. 

Per Banerji J.— The section may not apply 
in such cases. 

Quaere.— Whether S. 545 read with S. 647 may 
give such power. (1901) 28 Cal 734 (735, 736) : 5 
CWN 67 (DB). 

-O. 41, R. 5 (S. 545 old Code) — Stay of execu¬ 
tion — Execution, meaning of. 


(li) that the security was given for the due 
performance of such decree or order as would ulti¬ 
mately be binding upon the co-respondent and it 

was competent to the Appellate Court to direct 
that the sum of money so deposited, if it was more 
than sufficient to answer the damages ultimately 
awarded, should be applied towards payment of 
the costs notwithstanding the fact that in the 
meantime the fund had been attached by the cre¬ 
ditors. 

An attaching creditor has in a case of this 
kind no higher right than the debtor whose money 
he has attached. AIR (Vol 18) 1931 Cal 474- 53 
Cal 1: 133 Ind Cas 97 (DB). 


When there still remains something substantial 
to be done under a decree before it can become 
thoroughly effectual that ‘decree’ has to be execut¬ 
ed within the meaning of S. 545, C. P. C. A decree 
directing the issue of probate to the propounder of 
a will is one that is capable of execution, and stay 
of execution of such a decree could be granted un¬ 
der S. 545, C. P. C. Tlie principle which under¬ 
lies all orders for the preservation of property 
pending litigation is this, that the successful party 
in the litigation, that is, the ultimately success¬ 
ful party, is to reap the fruits of that' litigation 
and not obtain merely a barren success. Stay 
granted on appellant undertaking to expedite the 
appeal and to give security for any damages which 
may accrue to the estate by the stay, the respon¬ 
dent being given liberty to apply to the Court 
below that the Receiver may be ordered to pay him 
out of the estate such sum as it may deem reason¬ 
able in respect of the costs incurred and the costs 
of the appeal, and to apply further that the Re¬ 
ceiver might carry on the testator’s business. 
Though generally the cost of this appeal should 
be paid by the appellant as he came into the Court 
for a favour, the Court allowed them the costs 
in the appeal as the respondent boldly contested 
every point. (1901) 5 CWN 781 (795, 796, 797, 798): 
24 All 13; 28 IA 181 (PC). 


8. Security. 

(a) Forfeiture. 

(b) General interpretation. 

(c) Sufficiency. 

(a) Forfeiture. 

O. 41, R. 5 — Bond lost — Oral evidence — 
Presumption. 

Where owing to the loss of the bond and the 
lapse of time it is not possible to accept oral evid- 
ence of terms of the security bond, executed as per 
order staying further proceedings, it is permissible 
to fill in the details which have been obliterated 
by time, with presumptions. The only reasonably 
presumption is that the bond was executed accord¬ 
ing to 4 he tenor of the Court’s order, and in ac¬ 
cordance with the prevailing practice of which the 
Court can take judicial notice. AIR (Vol °2) 1935 
Nag 16 : 31 NLR 172: 154 Ind Cas 461. 

O. 41, R. 5 (3) — Attachment of security by 
other creditors — Power of Court to order pay- 

uunt of costs in addition to damages out of secu¬ 
rity. 

Where, in a matrimonial suit, a decree for da¬ 
mages was passed against the co-respondent and 
the latter obtained stay of execution pending ap¬ 
peal so far as damages were concerned on deposit¬ 
ing in Court a sum of money as security as direct¬ 
ed b.v the Court, and some of the creditors of the 
co-respondent attached this amount; 

Held, (b that though the amount was fixed 
having regard to the amount of damages decreed, 
it was not money which was answerable for dama¬ 
ges and for nothing but damages; 


(b) General interpretation. 

-O. 41, R. 5 — Appeal against decree — Secu¬ 
rity bond demanded — Duty of executing Court 
in respect of such bond stated. 

Where a security bond is executed in appeal 
preferred against the decree sought to be execut¬ 
ed, the executing Court must carefully scrutinise 
the form of the security bond used, before accept¬ 
ing it and where the personal liability is intended, 
it should be clearly specified so as to avoid further 
litigations arising from an ambiguity thereof. A 
legal mortgage cannot be created in favour of the 
Court since the Court is not ordinarily a juristic 
person capable of acquiring an interest in the im¬ 
movable property or of making a valid assignment. 
Hence a security bond creating a charge on immov¬ 
able property should not be executed in favour of 
the Court but either in favour of some actual per¬ 
son such as an officer of the Court or one of the 
parties. AIR (Vol 29) 1942 Lah 6 : 43 PLR 569- 
198 Ind Cas 638 (DB). ' \ 

-O. 41, R. 5 — Rights of decree-holder. j 

An order was passed, on an appeal by a judg- 1 
ment-debtor to stay execution on his depositing the I 
decretal amount. This was done and the decree- 1 
holder was allowed to withdraw the sum on fur¬ 
nishing security but he did not do so. On tills, 
the judgment-debtor made a fresh application and 
accordingly the amount deposited was invested in 
Government promissory notes. By the time the 
final decree was passed, the investment had largely 
appreciated owing to a rise in the value of the 1 
securities. The decree-holder claimed the securi¬ 
ties; 

Held, that under the decree, all that the decree- 
holder could claim was the sum found due with 
interest which had been awarded at six per cent, 
and that no more could be given to him, while the 
profit must go to the person who made the depo¬ 
sit. AIR (Vol 22) 1935 Bom 200- 37 Bom LR 200: 

156 Ind Cas 244 (DB). 

-O. 41, R. 5 — Order as to security, if compul¬ 
sory. 

Under Cl. (3), R. 5. O. 41. no order for stay 
of execution can be made unless certain condi¬ 
tions are fulfilled, one of which is the furnishing 
of security. But no such limitations are imposed 
when proceedings, ns distinct from execution of 
a decree, are stayed. The ciiiTerence is that the 
furnishing of security is compulsory in the one 
ca.' o. but within the discretion of the Court in the 
other. AIR (Vol 22) 1985 Nag 16: 31 NLR 172; 

154 Ind Cas 461. 

-O. 41, R. 5 — A security bond executed in ac¬ 
cordance with an order passed under O. 41, Rr. 5 
or 6 . Civil P. C.. staying execution of a decree 
pending decision of the appeal, whereby the surety 
hypothecated his immobavle property for satisfac¬ 
tion 01 such decree ns might be passed bv the Ap- 
pcllnte Court and which is duly accepted by the 
Court and execution stayed accordingly, doe? not 
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require to be registered. AIR (Vol 21) 1934 Lah 
138: 15 Lah 282: 36 PLR 386: 149 Ind Cas 300 
(FB).. 

(Overrules AIR (Vol 6) 1919 Lah 8 : 53 Ind 
Cas 463.) 

-O. 41, R. 5 — Security bonds executed under 

O. 41, R. 5, Civil P. C. are not bonds executed to 
secure the due performance of contract within 
meaning of Art. 57, Sch. I, Stamp Act (II of 1899) 
and are chargeable to duty under Art. 40 and not 
Art. 57 of the Act. AIR (Vol 18) 1931 All 189 : 
(1931.) ALJ 41; 52 All 844: 131 Ind Cas 675 (FB). 

-O. 41, R. 5 — Title as well as name of presid¬ 
ing Judge omitted from bond — But reference 
made in bond to Court — Bond held to be valid 
and assignable by Court. 

The common form of a security bond is a bond 
in favour of the presiding officer of the Court either 
expressed by name with qualification that he is 
the presiding officer of that Court or expressed as 
Judge of that District. 

Pending revision in the High Court, a security 
bond was executed and execution stayed. Although 
Form No. 2, Appendix G, C. P. Code, directs title 
to be put as the heading of the bond, still the 
title as well as the name of the presiding officer of 
the Court was omitted. But, in the body of the 
bond, there was reference to the Court of the 
Judge in whose favour the bond was executed. 

Held, that the mere omission of the title and 
the name of the presiding officer of the Court 
would not make the bond invalid. The bond, 
therefore, was valid and could be assigned bv the 
Court. AIR (Vol 18) 1931 All 65: 1930 ALJ 913 
(DB). 

-O. 41, R. 5 — Security bond — Withdrawal 

of. 

Judgment-debtor cannot cancel security bond 
when he has obtained stay thereon on the ground 
that it had not yet been accepted by the Court. 
116 Ind Cas 224 : 30 PLR 278: AIR (Vol 16) 1929 
Lah 769. 

-O. 41, R. 5 — Refusal to accept security. 

A Court is fully justified in refusing to ac¬ 
cept the security of a person over whose property 
or person it has no jurisdiction. 112 Ind Cas 689- 
AIR (Vol 16) 1929 Lah 161. 

•-O. 41, R. 5 — Woman decree-holder — Stay of 

decree. 

Stay of execution cannot be granted on the 
ground that the decree-holder is a woman posses¬ 
sed of no property. The judgment-debtor’s inte¬ 
rest can be amply safeguarded by taking security 
for restitution from the decree-holder. 107 Ind Cas 
780 : AIR (Vol 15) 1928 Lah 329. 

-O. 41, R. 5 — Security — What is. 

The forms given in Appendix G of the C. P. 
Code for security bonds in such cases indicate 
clearly that what is required is a mortgage of pro¬ 
perty to secure the decree and such a mortgage 
would naturally require registration in cases where 
the property exceeded the value of Rs. 100. 84 Ind 
Cas 302 : 2 Rang 429 : AIR (Vol 12) 1925 Rang 
55 (DB). 

-O. 41, R. 5 — Stay on security. 

Stay order on condition of security by appel¬ 
late Court comes into effect when security is given. 
22 ALJ 413 : 83 Ind Cas 1028; 5 LRA (Civ) 769: 
AIR (Vol 11) 1924 All 698 (DB). 

-O. 41, R. 5 — A Court has no authority to stay 

execution upon a mere vague speculation; and can¬ 
not allow a judgment-debtor the benefit of staying 
execution if he failed to give security required by 
law which security he can ask the Court to fix. 
The order to stay the execution can be done only 
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before the decree is executed. AIR (Vol 7) 1920 
Lah 464 : 58 Ind Cas 442. 

——O. 41, R. 5 (3) — Security — Land given as — 
Realisation of — Execution. 

Where immoveable property is given by a judg¬ 
ment-debtor as security under O. 41, R, 5, Cl. (3) 
of the C. P. C., the property can be realised by 
the decree-holder in execution without a separate 
suit. AIR (Vol 5) 1918 Mad 442 : 41 Mad 327 : 6 
LW 762: (1917) MWN 872: 34 MLJ 84 : 43 Ind Cas 
187 (DB). 

-O. 41, Rr. 5 and 6 — Security — Mortgage de¬ 
cree. 

In a redemption suit the mortgagor having ob¬ 
tained a decree paid the amount of the decree into 
the court and applied for execution. The court 
directed them to pay a security for the probable 
amount of mesne profits claimable by the mort¬ 
gagees in case the decree is reversed. The decree- 
holders mortgagors applied that the deposit may 
itself be treated as a security. 

Held in appeal that the amount may be treat¬ 
ed as a valid security. 

Per Sundara Iyer, J. — The plaintiff mortgagor 
had no disposing power over the amount and un¬ 
der S. 6, T. P. Act an expectant possibility of some¬ 
thing cannot be transferred and separate security 
must therefore be tendered. (1912) 11 MLT 248: 
(1912) MWN 397: 15 Ind Cas 383 (DB). 

-O. 41, R. 5 — Security — Right to. 

Under O. 41. R. 5. Cl. 3 proviso (c) security 
is to be given by the applicant for the due per¬ 
formance of such decree or order ultimately bind¬ 
ing upon him. The appellant can withdraw the 
deposit on satisfying such decree. The appellant 
is entitled to refund of the deposit in a proper ap¬ 
plication offering to satisfy that decree. The pro¬ 
viso does not contemplate a decree or order in a 
separate proceeding in future bv the decree-holder. 
(1912) 22 MLJ 190; 10 MLT 426- (1911) 2 MWN 
432: 12 Ind Cas 692 (DB). 

-O. 41, R. 5 (S. 545 old Code) — Security bond 

— Registration, necessity for — T. P. Act, S. 59 and 
S. 3 of Act VI of 1904 — Registration Act, S. 17. 

A security bond under S. 545, C. P. C., where¬ 
by immoveable property exceeding Rs. 100 in value 
is pledged to the Court which is accepted by the 
Court requires registration in order to make it 
effective against the oropertv. (1908) 31 Mad 330 
(332, 333) : 3 MLT 317 (DB). 

-O. 41, R. 5 (3) — (S. 545 old Code) — Secu¬ 
rity bond — T. P. Act, S. 67 — Mortgage of pro¬ 
perty — Sale by decree-holder — Suit under, neces¬ 
sity for. 

The relationship between a decree-holder and a 
judgment-debtor who executes a security bond un¬ 
der S. 545, C. P. C., mortgaging properties for the 
due performance of any decree or order that may 
ultimately be passed by the appellate Court, is not 
that of a mortgagee or mortgagor. Hence the de¬ 
cree-holder may sell properties mortgaged by the 
security bond without a suit under S 67. T. P. Act. 
(1993) 7 CWN 914: 30 Cal 1060 (1062) (DB). 

(c) Sufficiency. 

-O. 41, R. 5 — Appellate Court ordering stay orr. 

security being fu*-nisiicd by a prescribed date — 
Tender of security with draft bond within the 
time — Sufficiency and effect — Testing the secu¬ 
rity also need not be within that time. 

When stay is ordered by an appellate Court 
on security being furnished within a particular 
period what the Court contemplated was the tender 
of security within that time. 

It would be manifestly inequitable if for no- 
fault of his, a petitioner obtaining such stay is 
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penalised by time being taken for objections to a 
draft security bound and then finding himself in 
the position of not being able to file a fair secu¬ 
rity bond within the time prescribed. It is suffi¬ 
cient if the security is tendered with a draft secu¬ 
rity bond within the time prescribed by the Court. 
This does not mean that in the event of the secu¬ 
rity tendered being found insufficient it is open to 
the petitioner to file fresh security. He must take 
his stand on the security that he furnishes and 
if this is found to be insufficient then his petition 
for stay fails. It is up to him to see that sufficient 
and acceptable security is tendered by him in the 
first instance. AIR (Vol 39) 1952 Mad 601 : 1949 
MWN 598 : (1949) 2 MLJ 13. 

-O. 41, Rr. 5 and 6 — Security bond — Suffi¬ 
ciency of security — Mere acceptance of report of 
ministerial officer — Propriety. 

Determination of the sufficiency or otherwise 
of security offered by the parties pursuant to an 
order of Court, is a judicial act and such act has 
to be performed judicially. Mere acceptance of the 
report of a ministerial officer on the point without 
applying the judicial mind to the consideration of 
the various factors bearing on it cannot be said 
to be a proper or adequate performance of a judi¬ 
cial act. 85 CLJ 6: AIR (Vol 37) 1950 Cal 325 

(DB). 

-O. 41, R. 5 — Decree against minor by only 

creditor — Execution of decree — Attachment of 
property of minor — Appeal against decree — Sale 
should be staved pending appeal — Another secu¬ 
rity, if necessary. 

Where the estate of the minor Is under the 
management of the District Judge, and there are 
no other creditors of the minor except the decree- 
holder seeking execution of decree by attachment 
and sale of minor’s property, the stay of the sale 
should be granted and the property should be al¬ 
lowed to remain under attachment pending the 
appeal filed by the minor against the decree of the 
decree-holder, without insisting on any other secu¬ 
rity. AIR (Vol 24) 1937 Lah 841 : 39 PLR 601 : 
172 Ind Cas 578. 
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under appeal is for possession of immovable pro¬ 
perty, and all the surrounding circumstances have 
to be considered. The words "substantial loss” in 
O. 41, R. 5, C. P. Code, mean something in addition 
to and different from the loss by disturbance of 
possession. AIR (Vol 36) 1949 Ajmer 1: 1949 AMLJ 
83. 

-O. 41, R. 5 (3) — Substantial loss — Nature of 

stated. ' ’ 

No order for stay of execution can be made un¬ 
less substantial loss may result to the party apply¬ 
ing for stay. No temporary or fleeting loss, no pro- 
tem inconvenience which can be set right or be 
compensated for in damages will do. The loss 
must be substantial and it can only be that if It is 
substantially beyond repair. As a rule, exceptional 
cases apart, there can be no substantial loss un¬ 
less a party is likely to be deprived of the fruits of 
his litigation by reason of the act which is sought 
to be stayed. This condition does not obtain when 
the party applying for stay cannot on the very face 
of it get that which he seeks in the stay application 
in the suit itself. AIR (Vol 33) 1948 Nag 428. 

-O. 41, R. 5 — The mere fact that an appeal has 

been filed against a preliminary decree is no justi¬ 
fication whatsoever for staying the hand of the 
Court below, and ordering it not to go in the ordi¬ 
nary course with the proceedings leading up to 
final decree. The final decree would not do any 
harm to any party and if the defendant’s appeal 
is unsuccessful, the execution of the decree, what¬ 
ever it mav be, would be expedited. AIR (Vol 22) 
1935 Lah 181 (1) : 37 PLR 259 : 158 Ind Cas 894. 

-O. 41, R. 5 — Under O. 41. R. 5. no order of stay 

of execution during the pendency of an appeal can 
be made unless the Court is satisfied that substan¬ 
tial loss may result to the applicant and this rule 
applies to immovable equally with movable pro¬ 
perty. 

Where the land, the subject-matter of appeal, 
was under a permanent lease, at a uniform rent 
and the respondents owned landed house property 
and were prepared to give adequate security for 
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-O. 41, R. 5 — Practice. 

While taking security for the payment of mesne 
profits, the proper course for the Court is not to 
fix the amount of security at. the time of taking it, 
but to take a security for an indefinite amount to 
be determined when the question of mesne nrofits 
would arise. 112 Ind Cas 689 : AIR (Vol 16) 1929 
Lah 161. 

-O. 41. R. 5 — Security. 

Under O. 41, R 5, C. P. C., a stay of execu¬ 
tion cannot be granted unless (he judgment-debtor 
gives security, but if the decree is secured on the 
property it is unnecessary to require him to fur¬ 
nish security for that amount. AIR (Vol 7) 1920 
Lah 485 : 2 Lah LJ 330 (DB). 


-O. 41, R. 5 — Security — Acceptance of with 

out considering objections. 

Where the High Court allowed execution oi 
security being furnished the executing court wa: 
wrong in accepting the securities without holdlni 
any enquiry into their sufficiency anti the ras« 
must go back to the executing Court for making 
the necessary ^noninVs. 22 OWN C57: 44 Ind Ca: 
156: AIR (Vol 6) 1919 Cal 471 (DB). 


restitution in case the decree in their favour was 
reversed on appeal; 

Held, that it could not be said that substantial 
loss would result to the applicant if the execution 
were not stayed. AIR (Vol 22) 1935 Lah 140: 35 
PLR 727: 153 Ind Cas 213. 

-O. 41, It. 5 — Partition suit —* Preliminary de¬ 
cree — Appeal — Subsequent proceedings in lower 
Court not causing substantial loss — Final decree, 
if passed, entailing sonic loss. 

Where there is no material which may show that 
the proceedings in the lower Court will be of pro¬ 
tracted nature and that their continuance will cause 
any substantial loss to the petitioner, it is unneces¬ 
sary to stay nil further proceedings. But if the 
passing of the final decree in a partition suit, how¬ 
ever, will cause some loss lo the petitioner by oblig¬ 
ing her to file another appeal from the final de¬ 
cree. the proceedings in the lower Court should con¬ 
tinue until tlie stage of the passing of the final 
decree is reached, but that the final decree should 
be passed if the petitioner gives adequate security 
tor the income of the property. AIR (Vol 21) 1934 
Lah 184: 149 Ind Cas 1010. 


9. Substantial loss. 

-O. 41, R. 5 — Stay of execution — If must be 

allowed where decree is for possession of immov¬ 
able property — "Substantial loss" — Meaning of. 

It. is not a universal rule that stay of execution 
should be allowed in all cases where the decree 


-O. 11, R. 5 (1) (3) —, Burden of proof. 

Ordinarily execution is not to be stayed pending 
an appeal. Although the Court is given power to 
stay execution it is subject to certain strict limita¬ 
tion. Although ex parte orders staving execution are 
oiten made on insufficient grounds, and they some- 
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■ times go unchallenged, this is no justification for 
1 .the practice, and still less a reason, for refusing to 
scrutinise an order when it is challenged. There¬ 
fore, when an order is challenged it behoves the 
Court to scrutinise the petition for stay with care 
and see that the provisions of the Code are not 
transgressed; and the burden is on the appellant to 
show that substantial loss may result unless exe¬ 
cution is stayed. It is not enough merely to repeat 
the words of the Code and state that substantial 
loss will result; the kind of loss must be specified, 
details must be given, and the conscience of the 
Court must be satisfied that such loss will really 
ensue. This necessarily involves the filing of an 
: affidavit. 

Order 41, R. 5, does not empower the Court to 
Impose terms, but equally it expressly prohibits 
: stay except in the circumstances mentioned in Sub- 
Cl. (3). Therefore, the only possible justification 
for a stay order in such circumstances is the con- 
' sent of the decree-holder. Orders can sometimes 
be passed ex parte in anticipation of such consent 
and that is usually done, but they ought never to 
be passed except on such conditions as a decree- 
holder is likely to agree to and certainly never when 
the decree-holder objects to a stay except on con¬ 
ditions. AIR (Vol 21) 1934 Nag 160; 150 Ind Cas 
59. 

-O. 41. R. 5 — Absence of proceedings to execute 

decree — Power of Appellate Court to order stay. 

Under O. 41. R. 5, it is open to an Appellate Court 
to order stay of execution of the decree appealed 
from, even though the decree-holder may not have 
applied to execute the decree. 

The object of O. 41, R. 5 is to protect an appel¬ 
lant from substantial loss or hardship which might 
i result from the execution of a decree which is under 
appeal and which is liable to be set aside in appeal. 
AIR (Vol 20) 1933 Bom 118 ; 57 Bom 202; 35 Bom 
LR 135: 144 Ind Cas 995 (DB). 

-O. 41, R. 5 —? Necessity of. 

The mere fact that an appeal from a preliminary 
decree is pending in the Appellate Court does not 
preclude the trial Court from passing a final decree. 
Consequently the question of stay of further pro- 
, ceedings after a preliminary decree has been passed 
•depends upon the particular facts of each case. For 
an order of stay to be made, the conditions of R. 5, 
O. 41, should be fulfilled, that is, there must be 
. likelihood of substantial loss to the party applying, 
{ ^ho must also give full security. AIR (Vol 20) 1933 
, Lah 724 : 150 Ind Cas 248. 

-O. 41, R. 5 — Where arrest of the judgment deb¬ 
tor was applied for pending his appeal and he ap- 
1 plied for stay of execution. Held that the loss would 
be irreparable if the appeal succeeded and that exe_ 
cutfon should be stayed regarding arrest only. 
(1930) 31 PLR 216. 

—-—O. 41, R. 5 — Vendee’s possession should not be 
disturbed till final decision of the appeal. 

In cases relating to immoveable property where 
the decree is under appeal, disturbance of status quo 
ante does result in substantial loss to the party in 
1 possession. This, however, is not a universal rule 

< and all the surrounding circumstances have to be 

I borne in mind. In a suit for pre-emption the defen¬ 

dant vendee is in possession of the property under 
a perfectly valid title obtained for consideration 
from the original owner. Such possession should 

* not be disturbed till the plaintiff has finally esta- 

. blished his title and the vendee has exhausted all 

* his remedies for retaining such possession. AIR 

V (Vol 14) 1927 Lah 169: 9 LLJ 130: 99 Ind Cas 767. 
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- -O. 41, R. 5 — No prospect of substantial loss to 

petitioner — Order for stay should not be made. 

Where it had been found that the sale in favour 
of the petitioner, rival pre-emptor, was not genuine 
and that he waived his right of pre-emption, held; 
unless it is shown that substantial loss wou’a re¬ 
sult to the petitioner, an order to stay execution 
would not be made specially where he has deposit¬ 
ed a large sum of money which would be id e and 
where he would be placed in the same position as 
the petitioner with respect to the collection of rent. 
AIR (Vol 9) 1922 Lah 364: 99 Ind Cas 763. 

-O. 41, R. 5 — Sufficient cause. 

Sub-section (3) applies to immoveable as well as 
to moveable property. Sufficient cause is not deem¬ 
ed as shown merely by putting in an affidavit con¬ 
taining a bare statement that the appellant will 
suffer substantial loss. AIR (Vol 8) 1921 Lah 24* 
2 Lah 61; 61 Ind Cas 77: 67 PLR 1921 (D3). 

-O. 41, R. 5 — Taking accounts —■? Stay of. 

Unless irreparable injury will otherwise be caus¬ 
ed, stay of proceedings for taking accounts will not 
be allowed. (1921) 61 Ind Cas 9 (Pat) (DB). 

-O. 41, R. 5 — An order by a inferior Court to a 

superior Court to stay a sale does not take away 
the jurisdiction of the latter Cour t to sell, especial¬ 
ly where an appeal lies to the superior Court. A 
sale, held in ignorance of the order is on'y an irre¬ 
gularity and will not be set aside unless the judg¬ 
ment debtor was materially prejudiced. AIR (Vol 
7) 1920 Nag 12 : 54 Ind Cas 928 (DB). 

-O. 41, Rr. 5 and 6 —> Sufficient cause. 

In an application for stay of execution the Court, 
has to be satisfied that the appellant is likely to 
sustain substantial injury by execution taking 
place before the disposal of the appeal. The ap¬ 
peal itse'f must raise fairly original questions. 
Where no pecuniary or tangible loss is shown the 
Court cannot grant stay merely on the ground of 
annoyance to feelings. (1912) 23 I\ILJ 316: 17 Ind 
Cas 219. 

-O. 41, R. 5 — Sufficient cause — Substantial in¬ 
jury. 

On appeal from a decree in a suit for declara¬ 
tion that certain property is not liable to attach¬ 
ment and sale in execution of a decree, the appel¬ 
late Court should stay execution as otherwise it 
would be difficult for the claimant to recover the 
pioperty in the event of his succeeding in the ap¬ 
peal. The property should remain under attach¬ 
ment pending decision of the appeal. 94 PWR 1912 : 
15 Ind Cas 876. 

-O. 41, R. 5 (1, 2, 3) (S. 545 c£d Code) — Stay 

of execution — Appeal — Contempt cf Court. 

A party against whom a decree has been made 
which specifies a time for its performance is not 
merely by reason of his failure to carry out the 
orders of the Court guilty of such contempt so as 
to disentitle him to protection from the appellate 
Court. If the appeal is lodged with dhigence and 
application is made for stay of execution and it is 
proved that material injury is likely to result from 
execution of the decree, the appellate Court will 
grant stay on terms, though the party may be 
constructively guilty of contempt of Court. (1C09) 
10 CLJ 631 (636) : 4 Ind Cas 746 (DB). 

-O. 41. R. 5 (Ss. 545, 546, Cl. (3) old Code) — Dis¬ 
cretion, exercise of — Appellate Court’s duty to 
stop sale in execution of money-decree. 

Per Mookerjee, J.— The discretion to be exercis¬ 
ed under Section 545 is a judicial discretion and it 
is also made obligatory upon the Court to satisfy 
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itself that substantial less may result if execution is 
not stayed. In staying a sale in execution of a 
money-decree the appellate Court must exercise the 
power under S. 545, C.P.C., in the light of and with 
due regard to the provisions of S. 546, Cl. (3) (1907; 
34 C 1037 (1054, 10551: 11 CWN 1030: 6 CLJ 298 
(PB). 

-O. 41, R. 5 (S. 545 old Code) — Stay of execu¬ 
tion — Proof of substantial loss necessary. 

Proof of the resulting substantial loss should be 
shown before an order for stay of execution is made 
under S. 545, C. P. C. (1901) 3 Bom LR 367: 25 
B 243 (244) (DB). 

10. Surety. 

-O. 41, R. 5 — Security bond docs not require 

registration — It is liable for payment of court-fee 
under Court Fees Act. 

A security bond under Order 41, R. 5 hypothecat¬ 
ing the immovable property of the surety for the 
performance of the decree that may be passed in 
appeal does not require registration either under the 
Registration Act or the T. P. Act. 

As regards the court-fee or the stamp payable on 
the security bond held, that the security bond is 
not liable to be stamped under the Stamp Act but 
is liable for payment of court-fee under the Court 
Fees Act. AIR (Vol 34) 1947 Nag 26; (1946) NLJ 
10 . 

-O. 41, R. 5 or 6 — When a mortgage deed is 

executed by a surety under O. 41, R. 5 or 6, 
Civil P. C. it is iiable to a court-fee under Art. 6 
of Schedule II, Court Fees Act, and to stamp duty 
under Art. 57, Sch. I, Stamp Act. This is so only 
in relation to deeds executed in the mofussal. AIR 
(Vol 23) 1936 Sind 41: 30 Sind LR 1 : 161 Ind Cas 
945 (DB). 

-O. 41, R. 5 — Surety, undertaking to be bound 

by decree that may be passed, is also bound by a 
consent decree that is passed, unless there is fraud 
or col'usion, or the decree comprises matters beyond 
limitation. AIR (Vol 22) 1935 Nag 16- 31 NLR 
172: 154 Ind Cas 461. 

-O. 41, R. 5 — Stay of execution of mortgage de¬ 
cree — Surety — Bond by surety — Application to 
enforce bond : 

Held, that it was not open to the defendants sure¬ 
ties to take the plea that the application should 
have been made by an independent suit, having re¬ 
gard to the fact that the point had never been 
taken before, and that if it v. as allowed to be taken 
in appeal and succeeded, the appellants would be 
barred by lapse of time, although their original ap¬ 
plication was in time. AIR (Vol 19, 1932 PC 131 • 
36 CWN 701: 55 CLJ 413: 36 MLW 111: 63 MLJ 
85: 14 PLT 273: 136 Ind Cas 629. 

-O. 41, II. 5 — Surety for stay of execution — If 

can be proceeded against before proceeding against 
the judgment-debtor. 

The liability of a surety for stay of an execution 
of an appeal pending the appeal is*co-extensive with 
that of the judgment-debtor and consequently, 
the surety is liable along with the judgment-deb¬ 
tor jointly and severally for the satisfaction of the 
decree unless a contrary intention appears from 
the surety bond. As soon as the decree of the trial 
Court is affirmed by the appellate Court. It becomes 
the duty of a judgment-debtor to satisfy it irres¬ 
pective of any demand by the decree-holder and 
failure to do so brings into operation the liability 
of the surety. (1929) 117 Ind Cas 65 (Lah). 

O. 41, R. 5 (S. 545 old Code) — Temporary Stay 
— Surety — Discharge of surety. 


O. 41, R. 8 — Appeal from order. 
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Where the appellant made an application, under 
S. 545 of the C. P. C., for stay of execution of the 
decree of the Court below and the appellate Court 
passed an order directing temporary stay on the 
appellant furnishing security under the said section 
and the lower Court stayed execution after the ap¬ 
pellant had furnished security, the security bond 
executed in consideration of a temporary stay was 
in itself binding on the surety for the period during 
which it was allowed to operate for the benefit of 
the principal. It was not a mere “offer” by the sure¬ 
ty, but the acceptance of an offer having been exe¬ 
cuted by the surety in consideration of ad interim 
stay, it was binding pending the discharge of the 
rule, and its operation during that period could not 
be cancelled by the Court. The surety thereby 
made himself liable for such sum as on a conside¬ 
ration of all the equities the Court might adjudge 
to be fair compensation for losses sustained by the 
decree-holder owing to the temporary stay. (1906) 

8 Bom LR 557 (564) (DB). 

-O. 41, R. 5 (Ss. 253, 545 (c), 548, old Code) - 

Surety — Execution — Suit. 

A surety for the appellant or the respondent 
under Section 545 (c), or S. 546, C. P. C., respectively 
should be proceeded against in execution and not 
in a separate suit. (1901) 3 Bom LR 35: 25 B 409 
(416) (DB). 

11. When granted. 

See Notes 7 and 8. 

O. 41, R. 6. 

1. Appeal. 

2. Conditional Stay. 

3. Jurisdiction. 

4. Revision. 

5. Scope and Applicability. 

6. Security. 

1. Appeal. 

O. 41, R. 6 — Subordinate Court accepting se¬ 
curity as sufficient — Appeal. 

The question whether an appeal lies against the 
order of the Subordinate Court in cases where he 
accepts security as sufficient can arise only if the 
order is passed by the Subordinate Court suo motu 
as a Court of execution and not where he has pass¬ 
ed an order not on his own initiative but under the 
direction of the High Court. AIR (Vol 24) 1937 Pat 
380: 3 BR 663: 18 PLT 621: 170 Ind Cas 139 (DB). 

-O. 41, R. 6 — Appeal. 

Quaere.— Whether an appeal lies from an order 
under O. 41. R. 6. AIR (Vol 21) 1934 Bom 252: 36 
Bom LR 499: 58 Bom 485: 151 Ind Cas 78 (DB). 




Section 47 is comprehensive enough to include an 
order under O. 41, R. 6. and permits the institution 
of an appeal against an improper order passed 
under that section. AIR (Vol 14) 1927 Lah 915: 9 
LLJ 189: 28 PLR 617; 102 Ind Cas 25. 

-(). 41, It. 6 — Order refusing stay — Appeal. 

An order refusing to stay a sale of immoveable 
property in execution of a decree during the pen¬ 
dency of an appeal in the High Court under O. 41, 
R. 6 (2> of the Civil Procedure Code is appealable 
as a decree under S. 47. AIR (Vol 11) 1924 Lah 
671: 75 Ind Cas 1001. 

2. Conditional Stay. 

-O. 41, R. 6 — Stay conditional on paying full 


amount to Decree-holder — Order is against spirit 
of the rule. 

Where the Executing Court ordered that the sale 
be stayed on condition that the decretal amount 
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;f be deposited and paid to the decree-holders, who, 
however, were not required to furnish security. 

- Held, that the order which the Lower Court pass¬ 
im ed is clearly against the spirit of the rule, as it is 
~ tantamount to an order refusing to stay of sale. 

AIR (Vol 12) 1925 Lah 69: 75 Ind Cas 789. 

-O. 41, R. 6 (2) — Stay of sale of immoveable 

i property. 

The court which passed a rent decree is bound 
to stay the sale of immoveable property in execu- 
tion of its decree during the pendency of an appeal 
« though the judgment-debtor is entitled to have a 
sale set aside on deposit of the purchase money. 
But the court can make it a condition of the order 
that the money decreed should be deposited in 
cash. (1911) 15 CWN 432: 9 Ind Cas 323 (DB). 

3. Jurisdiction. 

--O. 41, R. 6 (2) — Application for stay of exe¬ 
cution made under O. 41, R. 5 (1) refused by Appel¬ 
late Court — Lower Court can and must stay sale 
on terms as to security or otherwise. (1941) 44 
1- CWN 701: 73 CLJ 297. 

-O. 41, R. 6 (2) —r Appeal from mortgage decree 

directed only against interest decreed, pending — 
Executing Court if can stay sale of mortgaged pro- 

- pcrty on taking security from judgment-debtor. 

1 An order passed by the executing Court under 
O. 41, R. 6 (2), Civil P. C., in execution of a mort¬ 
gage-decree which is not separable, staying the sale 
of the mortgaged property pending disposal of the 
appeal directed only against the interest decreed by 
the trial Court, on condition that the judgment- 
debtor should furnish security for further interest, 
is not without jurisdiction and cannot be interfered 
with in revision. AIR (Vol 28) 1941 Pat 483: 22 
PLT 236; 7 BR 568; 193 Ind Cas 592 (DB). 

-O. 41, Rr. 6, 5 — Stay under O. 41, R. 5. refus¬ 
ed — Court refusing jurisdiction under R. 6. 

If an order has been made for sale and an apnli- 
i cation under O. 41. R. 6. Civil P. C.. has been made 
to the Court, the Court should stay the sole on suit¬ 
able terms and the Court must consider what terms 
v are suitable. The fact that the stav has been re- 

■j fused under O. 41. R. 5 does not justify the Court 

in refusing to exercise the jurisdiction vested in it 
Under O. 41. R. 6. AIR (Vol 27) 1940 Cal 582- 44 

• j CWN 1150: 193 Ind Cas 109 (DB). 

A -O. 41, R. 6 (2) — Power of Court passing decree, 

to stay sale. 

The Court which passed a decree has. under the 
provisions of O. 41, R. 6 (2). Civil P. C.. full po- 
wers to stay a sale on taking security from the 
judgment-debtor. It need not. and ought not to, 
grant a limited stay order and ask the judgment- 
debtor to obtain a further order of stav from the 
.o High Court. AIR (Vol 27) 1940 Cal 543: 45 CWN 
n 382 (1): 191 Ind Cas 144 (DB). 

• -O. 41. R. 6 (2), O. 21, R. 66 (2) — Decree for 

■ sa,e — Appeal pending — Application for stay of 

sale — Court proceeding to seil — Whether illega- 
1 Uty. 

Under Sub-R. 2 of R. 6, O. 41. Civil P. C., when 
an order has been made for the sale of immovable 
property in execution of a decree and an appeal 

• is pending from such decree, the sale shall, on 
the application of the judgment-debtor, to the 
Court which made the order, be stayed on such 
terms as to giving security or otherwise as the 

j Court thinks fit until the appeal is disposed of. 

a There is no limit to the discretion of the Court 

in imposing terms and the Court has power to deal 
with a vexatious judgment-debtor in this way if 
>[ the Court is obliged to stay the sale when such 


an application is made. When the Code says the 
executing Court shall not sell in certain circum¬ 
stances and the Court nevertheless proceeds to 
sell, the Court commits what is more than an ir¬ 
regularity. It amounts clearly to an illegality. AIR 
(Vol 27) 1940 Mad 82: 50 MLW 645: (1939) MWN 
1154: (1940) 1 MLJ 460: ILR (1940) Mad 420: 190 
Ind Cas 19 (DB). 

-O. 41, R. 6 — Subordinate Court directed by 

High Court to take security — High Court — Inter¬ 
ference. 

The Court which directs security to be fur¬ 
nished is directly interested in seeing whether its 
orders have been complied with or not, and though 
it may have delegated the function of enquiring 
into the sufficiency of security to a Subordinate 
Court and left it entirely to that Court to decide 
the sufficiency or otherwise of the security, it can 
always intervene if the Subordinate Court mis¬ 
directs itself in conducting the enquiry. At the 
same time if certain matters have been left to the 
discretion of the Subordinate Court, the High 
Court will interfere only when the Court below 
has acted perversely or either misconstrued or 
misdirected itself on any principle of law and jus¬ 
tice. It will do so on the principle that it cannot 
suffer any wrong or unreasonable order to be pass¬ 
ed when such order has in law the same force 
and sanctity as an order passed by the Court. The 
Subordinate Court must examine the title of the 
sureties carefully and be reasonably satisfied as to 
the validity and sufficiency of the bonds so that 
no difficulty should arise in their enforcement if 
need be. AIR (Vol 24) 1937 Pat 330; 3 BR 663 ; 18 
PLT 621 : 170 Ind Cas 139 (DB). 

-O. 41, R. 6 — Where a claimant after succeed¬ 
ing under O. 21, R. 58 fails in an action brought 
by the decree holder to establish his right to sell 
the property in suit, the Court cannot order stay 
of execution either under O. 21. R. 29 or O. 41, 
R. 6 (2) but can order stay only in its inherent 
jurisdiction and the Court acts without jurisdic¬ 
tion if in such a case stay is ordered without put¬ 
ting the unsuccessful claimant to terms. AIR 
(Vol 21) 1934 Pat 637: 1 ER 87 : 15 PLT 783: 152 
Ind Cas 686. 

-O. 41, R. 8 —? Application for stay of execution 

— Proper Court — Appeal. 

Any application under O. 41, R. 6, for stay of 
execution must be made to the executing Court 
and if the application is rejected, the proper 
course is to appeal from the order of the execu¬ 
ting Court and not to make a fresh application 
to the Appellate Court. AIR (Vol 19) 1932 Lah 30 
(1) : 32 PLR 756 : 135 Ind Cas 207 (1). 

-O. 41, R. 6 — Sale when stayed. 

Where, in execution of a money decree, house 
property belonging to a judgment-debtor has been 
attached and ordered to be sold and the judgment- 
debtor has appealed to the District Judge and ap¬ 
plied for stay of the sale under O. 41, R. 6, Cl. (2) 
the Court is in such circumstances bound to stav 
the sale on such terms as to giving of security 
or otherwise as it thinks fit. (1928) 108 Ind Cas 
272 (Lah). 

-O. 41, R. 6 — Appeal to Privy Council pending 

— Trial Court cannot pass order under. 

Where after a suit was decreed by the High Court 
on appeal, there was an appeal to the Privy Coun¬ 
cil. 

Held, that the Trial Court had no jurisdiction to 
pass an order under O. 41. R. 6 against the decree- 
holder for security for the property of which he 
obtained possession. The proper Court to deal with 
the matter was not the original Court, but the 
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High Court which had to be moved under O. 45, 
R. 13. AIR (Vol 12) 1925 Rang 254: 88 Ind Cas 
992: 4 Bur LJ 50: 3 Rang 158 (DB). 

-O. 41, R. 6 — Stay of sale — Inherent power 

of Court. 

An appellate Court can direct stay of sale of 
immoveable property in execution of the decree 
under appeal before it. The inherent powers 
given to appellate courts by O. 41, R. 5 are not res¬ 
tricted or cut down by the special and emergency 
powers given to executing Courts under O. 41, 
R. 6 (2). 23 MLJ 677 Dissented from. AIR (Vol 
6) 1919 Mad 1144: 41 Mad 813: 34 MLJ 470: 7 LW 
612; 24 MLT 18: (1918) MWN 502: 45 Ind Cas 
30 (DB). 


-O. 41, R. 6 —» Stay of sale — Appellate Court. 

According to R. 6 (2) of O. 41 an application for 
stay of an order for sale of an immoveable pro¬ 
perty should be made only to the court making 
the order. (1912) 23 MLJ 677 : 17 Ind Cas 763. 

(Dissented from in AIR (Vol 6) 1919 Mad 1144* 
41 Mad 813: 45 Ind Cas 30.) 

-O. 41, R. 6 (Ss. 546, Cl. (3), 545, 582, old Code) 

— Jurisdiction of Appellate Court to stay sale in 
execution cf money-decree pending appeal — In¬ 
herent jurisdiction. 

By Brett, Mitra, Woodroffe and Mookerjee JJ.: 
—An Appellate Court has jurisdiction, pending the 
disposal of the appeal, to pass an order staying 
the sale of immoveable property of the judgment- 
debtor in execution of the decree. 

Per Brett and Mitra JJ. ; —The Appellate Court 
has got the power under S. 546, Cl. (3), (vide also 
S. 582. C. P. C.) 

Per Woodroffe J. :—The jurisdiction exists, whe¬ 
ther under S. 545 or inherently. 


5. Scope and Applicability. 

O' 41, R>* 6 (2), O. 21, R. 66 —* Order for sale-w 
of immovable property in execution of decree -- 

Appeal pending — Judgment debtor’s stay apnlica- 
tion. 1 

Where an order has been made for the sale of 
immovable property in execution of a decree and 
an appeal is pending from such decree, the sale- 
shall on the application of the judgment-debtor 
to the Court which made the order, be stayed on 
such terms as to giving security or otherwise as 
the Court thinks fit until the appeal is disposed 
of. 

Where the objection of the Judgment-debtor was 
that the valuation was fixed by the executing 
Court on the Judgment-debtor’s property which 
was to be sold before the date on which he was. 
called upon to show cause against the valuation 
proposed to be made, but it appeared, however, that 
the property was valued by an order of the Munsif 
and the order was signed, before the petitioner on 
the same day on which he made an application, 
under O. 21, R. 66 of the Code : 

Held, that there was no substance in the objeo 
tion. AIR (Vol 23) 1936 Pat 443: 2 BR 394 : 161 
Ind Cas 936. 

-O. 41, R. 6 (2) — Power to stay sale on condi¬ 


tion of depositing decree amount — “Or other¬ 
wise”, meaning of. 

The expression “on such terms as to giving secu¬ 
rity or otherwise” in O. 41. R. 6, does not merely 
mean on giving security or without security. The- 
Court has power under this rule to make an order 
for stay conditional on the judgment-debtor depo¬ 
siting the decree amount in Court. AIR (Vol 21) 
1934 Mad 709: (1934) MWN 975: 40 MLW 704: 6 T 
MLJ 656: 58 Mad 230: 153 Ind Cas 630 (DB). 


Semble:—S. 546, Cl. (3) probably refers to an 
drfler by the Court of First Instance. 

Per Mookerjee J. :—It does not exist by reason 
of S. 543 (3). But it does exist by reason of S. 545 
and as an incident of inherent jurisdiction. 

Per Rampini J. :—There is no jurisdiction to 
pass the order under S. 546, Cl. (3). (1907) 11 

CV/N 1030: 6 CLJ 298: 34 C 1037 (1043, 1050, 1058) 
(FB). 

-O. 41, R. 6 — Power to stay proceedings — 

Guardians and Wards Act, appeal under. 

Per Curiam :—An appe’late Court having seizin 
of an appeal has power to make an order staying 
proceedings in a lower Court pending the hearing 
of the appeal to that Court. The power to stay 
proceedings is ancillary to the power of the appel¬ 
late Court to reverse the order of the inferior 
Couit. (1905) 3 CLJ 29 (34) (DB). 

-O. 41, R. 6 (S. 516, Cl. (3) Old Code) — Stay 

of Sale — Court to which application should be 
mad 3 — Jurisdiction — Court which passed the 
decree — Appellate Court. 

An application for stay of sale of immoveable 
property under the 3rd paragraph of S. 546, C. P. 
G\, must be made to the Court which passed the 
decree and not to the Court in which the appeal 
is pending. (1904) 8 CWN 381 (382) (DB). 

4. Revision. 

-O. 41. R. 6 — Incorrect order under R, 6 (2) 

— Revision lies. (1941) 44 CWN 701: 73 CLJ 297. 

-O. 41, R. 6 — Where security was ordered to 

be paid to stav a sale of immoveable property 
pending appeal. without making any enquiry as to 
the value of the property attached. 

Held, that the order was liable to be set aside in 
revision. AIR (Vol 12) 1925 Lah 256: 6 LLJ 510. 


-O. 41, R. 6 — Order 41, R. 6 (2) only empowers 

the Court against whose decree an appeal is pend¬ 
ing to stay the application for execution and not 
to dismiss it. AIR (Vol 20) 1933 All 732: 55 All 983: 

147 Ind Cas 178 (DB). 

- O. 41, R. 6 — Where in a suit on a mortgage- 

deed a preliminary decree for sale is passed and 
when an appeal against it is pending, the final 
decree is passed the appeal against the prelimi¬ 
nary decree is a’so by implication an apreal 
against the final decree and O. 41, R. 6 (2) applies 
to the case. AIR (Vol 20) 1933 All 732: 55 All 
983: 147 Ind Cas 178 (DB). 

-O. 41, R. 6 — The scope of O. 41, R. 6 is 

different from that of O. 41, R. 5. AIR (Vol 20) 

1933 Mad 662: 38 MLW 604: 65 MLJ 387: 145 Ind 
Cas 993. i 

-O. 41, R. G (2) — Stay of sale — Execution 

Court, if obliged to stay sale in every case. 

Bv O. 41. R. 6 (2). Civil P. C., it is not. intend¬ 
ed to impose on the Court which ordered the sale 
an obligation to stay the sale in every case merely 
because the property to be sold is immovable pro- I 

perty. AIR (Vol 19) 1932 AH 551: (1932) ALJ 603: j 

54 All 874: 138 Ind Cas 847. 

-O. 41, R. 6 — Practice. 

According to the well-established practice of the 
Court execution of a money-decree cannot be 
staved. Execution may continue but the decree- 
holder must furnish security for a refund of any 
sums realized by him with interest at 6 per cent, 
shou’d a refund become necessary as a result of 
the appeal. (1932) 33 PLR 799 (1). 

-O. 11. K. G — Applicability — Sale under O. 34. 

Where an order has been passed for sale of im¬ 
moveable property by virtue of a decree under 
O 34. C. P. Code, the proceedings taken in pursu¬ 
ance of such order are to be deemed proceedings 

relating to the execution of a decree and O. 41* 
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R. 6 applies as it is applicable irrespective of the 
nature of the claim. AIR (Vol 16) 1929 Lah 552: 
117 Ind Cas 88: 30 PLR 371. 

-O. 41, R. 6 — Rule is applicable up to confir¬ 
mation of sale. 

The trial Court is bound to stay the sa^ when 
it is brought to its notice that the decree had been 
appealed against. Even where the property has 
been sold, but the sale has not yet been confirmed, 
the rule applies. AIR (Vol 16) 1929 Lah 68: 108 
Ind Cas 605. 

-O. 41, R. 6 — Execution against person. 

Where an order is passed for stay of sale of im¬ 
moveable property, the mere fact that security 
has been given under O. 41, R. 6 (2), does not pre¬ 
vent the execution of the decree in accorcance 
with law, either against the person or moveable 
property of the juogment-debtor. AIR (Vol 13) 
1926 Lah 463: 93 Ind Cas 897. 

-O. 41, R. 6 — Rule mandatory. 

Under O. 41, R. 6 (2) the Court in the case of 
an order for the sale of immoveable property in 
execution of a decree is bound, where an appeal 
is pending from such decree, to stay the sale on 
the application of the judgment-debtor on such 
terms as to giving security or otherwise as the 
court thinks fit until the appeal is disoosed of. 
AIR (Vol 11) 1924 Lah 671: 75 Ind Cas 1001. 

-O. 41, R. 6 —r Summary dismissal. 

Summary dismissal improper — Application for 
stay of execution cannot be summarily dismissed. 
AIR (Vol 11) 1924 Lah 631: 75 Ind Cas 615. 

-O. 41, R. 6 — Execution when stayed. 

Where B attached certain properties in execu¬ 
tion of a decree and A put in a claim which was 
dismissed, whereupon A filed a claim suit and on 
its dismissal on appeal, held, that he cannot in 
appeal apply lor stay of execution of B's decree 
under O. 41, R. 6. That rule applies only when 
an appeal is pending against the decree sought to 
be executed. A’s appropriate remedy will be under 
O. 39. C. P. Code. AIR (Vol 9) 1922 Lah 58: 77 
Ind Cas 116:'4 LLJ 188. 

- O. 41, R. 6 (1) (S. 546, para 3 Old Code) — 

Appe late Court’s power to demand security after 
execution. 

Per Woodroffe J. —S. 546 does not apply after 
execution has been carried out; but an appellate 
Court has an inherent jurisdiction to demand secu¬ 
rity after execution has been fully taken out. 

Per Mookerjee J. S. 546 should not be read 
in a restricted sense. An appellate Court has 
power to demand security even after execution has 
been fully taken out. (1904) 3 CLJ 67 (70, 79): 
33 C 927 (DB). 

O. 41, R. 6 (S. 546 Old Code) — “The Court 
which passed the decree” — Decree — Appeal — 
Stay — Security — Jurisdiction. 

It is not competent to an appellate Court to 
pass an order under S. 546. C. P. C. f where no 
order has been made for the execution of the 
decree aopealed. (1901) 3 Bom LR 142: 25 B 583 
(583) (DB). 

6. Security. 

O. 41. R. 6 — Suit for possession — Plaintiff 
succeeding — Appeal by defendant — Stay order 
* Plaintiff allowed to execute decree on furn ; shing 
security “for the due performance of the decree 
that might ultimately be passed by the Couif' — 
surety given — Defendant succeeds in a^p al — 
Defendant claims mesne profits from surety — 
surety whether liable. 

A security bond has to be construed strictly ac¬ 
cording to its terms, and only when there is a 
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doubt about its true construction can it be consi¬ 
dered in the light of the order directing security 
to be given : 

Held, on facts that the terms of the security 
bond were c.ear and excluded all possib.Lty gf the 
argument that mesne profits were included. The 
cefendant, therefore, could not claim mesne pro¬ 
fits. AIR (Vol 34) 1947 Nag 91: 227 Ind Cas 250: 
1945 NLJ 583: ILR (1946) Nag 666. 

—r—O. 41, R. 6 — Member of joint Hindu family 
executing security loud. 

Where a member of a joint Mitakshara family 
executes a security bond, when the farmly consists 
of other members including minors, it should not 
be accepted. AIR (Vol 24) 1947 Pat 3C0 ; 3 BR 663- 
18 PLT 621: 170 Ind Cas 139 (DB). 

-O. 41, R. 6 — Surety bond — Language ambi¬ 
guous — Construction. 

A surety bond should be strictly construed in 
favour ol surety. It there is any ambiguity in the 
language of the bond it should be construed in fa¬ 
vour of the surety. AIR (Vol 30) 1943 Bom 243: 
45 Bom LR 510; ILR (1943) Bom C36: 209 Ind Cas 
161 (DB). 

-O. 41, R. 6 — Surety bond referring to appeaL 

in High Court —* Liability. 

If the terms of the surety bond refer onlv to a 
particular appeal pend.ng in the High Court, the 
sureties' liabihtv cannot be extended to a decision 
given by the Privy Council reversing the decision 
of tne High Court. AIR (Vol 30) 1943 Bom 243- 
45 Bom LR 510: ILR (1943) Bom 636: 2C9 Ind Cas 
161 (DB). 

-O. 41, R. 6 — The High Court cannot go behind 

the finding of sufficiency of security arrived at by 
the Registrar. (1937) 66 CLJ 169: 42 CWN 188 
(DB). 

-O. 41, R. 6 — Properties deteriorating in value 

— Security from judgment-debtor for deficiency 
that may occur on sale. 

Where the propeities, subject of a mortgage 
decree, are deteriorating in value and are not in¬ 
sured, and most of them are capaoie of being 
destroyed by fire, earthquake or other similar 
causes it is only fair beiore staying the sale at the 
instance of the judgment-debtor, to order him to 
give security for any deficiency that may occur in 
the recovery of the amount due to the decree- 
holderounder the decree on the sale of the mort¬ 
gaged property. AIR (Vol 21) 1934 Lah 117 m- 
148 Ind Cas 941 ( 1 ). 

-O. 41, R. 6 — Security when demanded. 

Security for restitution — No waste by the res¬ 
pondent — Debts by him secured on his property — 
Respondent a successful party — Order to give 
security cannot be oassed. AIR (Vol 15) 1923 Pat 
187: 9 PLT 87: 109 Ind Cas 323. 

-O. 41, K. 6 — Contract Act. S. 120. 

A suretyship under O. 41. R. 6 of the C. P. C., 
is not a continuing guarantee within S. 130 cf the 
Contract Act. AIR (Vol 4) 1917 Ca! 594: 32 Ind 
Cas 807 (DB). 

*- -O. 41, R. 6 — Surety’s position after the death 

of decree-holder. 

A surety under O. 41, R. 6. C. P. C., is not en¬ 
titled to be discharged on the death of the decree- 
holder for whom he was surety. No arrangement 
between the decree-holder and the suerty can bind 
the judgment debtor’s interest on reversal of the 
decree. AIR (Vol 4) 1917 Cal 594: 32 Ind Cas 
807 iDB). 

-O. 41, R. 7. 

-O. 41, R. 7 — Certificate under S. 205. Gov¬ 
ernment of India Act, 1935 given — Person 
aggrieved is entitled to go to the Federal Coin* 
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provided he complies with so much of R. 7 of O. 41, 
as is incumbent upon him i.e., makes the neces¬ 
sary deposit to cover the expenses of translating, 
transcribing, indexing and transmitting the record 
to Federal Court. AIR (Vol 29) 1942 Mad 70: 54 
MLW 295: (1941) 2 MLJ 514; 200 Ind Cas 886 (DB). 

-O. 41, R. 8. 

—>—O. 41, R. 8 — Power of Registrar to hear 
applications under — Patna High Court Rules, 
Chap. Ill, R. 12 — Affidavit filed by Advocate's 
clerk based on information supplied by client. 

Under the Patna High Court Rules, the Regis¬ 
trar has no power to hear an application under 
O. 41, R. 8. 

Where an affidavit, for an application for stay 
of execution, was sworn to by the Advocate’s clerk 
on the information supplied to him by the client 
and the mofussil lawyer of the client : ‘ 

Held, that there was no reason why it should not 
be a good affidavit within the meaning of R. 12, 
Chap. Ill of the Patna High Court Rules. AIR 
(Vol 19) 1932 Pat 217: 13 PLT 254: 138 Ind Cas 
334. 

-O. 41, R. 9. 

-O. 41, R. 9 —■ Appeal dismissed as withdrawn 

on appellant’s application — Mistake of law. 

An appeal which was dismissed on the applica¬ 
tion of the appellant himself that he wished to 
withdraw it. cannot be restored even if the appel¬ 
lant had acted under a mistake of law. AIR (Vol 
29) 1942 All 253 (1): (1942) ALJ 382: 1942 AWR 
(HC) 161; 201 Ind Cas 768 (DB). 

-O. 41, R. 10. 

See also, Civil P. C., S. 145. 

1. Aopea! and revision. 

2. Applicability and scope. 

3. Grounds for. 

4. Powers of High Court. 


448 !; 

only orders under O. 41, which are appealable 
under O. 43, R. 1, are orders under Rr. 19, 21 and 
23. The order rejecting the appeal, is therefore 
final, and cannot be questioned on appeal at all’ 

Nor can the appeal be treated as an application 
for revision. The discretion of a Court to ask for 
security is absolute; and when a Court has ab¬ 
solute discretion to pass an order given it by the 
Code, it is impossible to say that an order which 
it makes in this way is without jurisdiction. AIR i 
(Vol 23) 1936 Rang 109: 161 Ind Cas 233. j 

-O. 41, R. 10 — Notice to show cause — Dis¬ 
missal of appeal — Irregularity — Revision. 

A notice was issued to the appellant to show 
cause why he should not be required to furnish 1 
security before his appeal was heard. The notice j 
did not put the appellant on his guard that the 
security must be ready in Court in the event of 
sufficient cause not being shown. The Court 
dismissed the appeal unheard for not showing the 
cause. 

Held, that the dismissal by the Court of the 
appeal was under the circumstances a material 
irregularity liable to be set aside in revision. 29 
Ind Cas 59: AIR (Vol 2) 1915 All 133 (DB). 

-O. 41, R. 10 — S. 78 (Ss. 549, 391, old Code) I 

— Application to set aside order rejecting appeal 
under S. 549, C. P. C. 

No application lies for setting aside an order 
rejecting an appeal under S. 549, C. P. C. (Act 
XIV of 1882.) (1909) 19 MLJ 304 (304): 4 Ind Cas 
165. 

2. Applicability and scope. i 

(a) General. 

(a-1) Original side appeals. 

(b) Pauper appeals. 

(c) Insolvency appeals. tic | 

(d) Letters Patent Appeals. 

(e) Effect of non-compliance. 


CIVIL P. C. (5 of 1908), 0. 41, R. 7 


5. Practice. 

6. Restoration. 

7. Security. 

8. Specified time. 

1. Appeal and revision. 

-O. 41, Rr. 10 (2), 19 — Order rejecting appeal 

— Order refusing to restore such appeal, if ap¬ 
pealable. 

An order rejecting an appeal under O. 41, R. 10 
(2). Civil P. C., is not a decree and is not there¬ 
fore appealable as such. It is not appealabk even 
as an order under O. 43. R. 1. AIR (Vol 26* 1939 
All 733: (1939) ALJ 998: 1939 AWR (CC) 739: ILR 
(1940) All 19: 187 Ind Cas 31. 

-O. 41. R. 10 (3) (added by Allahabad llicrh 

Court) S. 109 — Final order — Leave to appeal. 

Second appeal rejected and dismissed for want 
or prosecution under R. 19 (3) for failure of ap¬ 
pellant to furnish security — Subsequent appli¬ 
cation for restoration also dismissed — Anpiiea- 
tion for leave to appeal to Privy Council from 
subsequent order, since the application for leave 

to appeal against the first order was already bar¬ 
red : 

Held, that the order in question was not a final 
order within the meaning of S. 109 (a), nor was 
it a fit case within S. 109 (c): 

Held also, that the order was not an order 
passed in appeal but that it was an order passed 
in the exercise of apoellate jurisdiction. AIR (Vol 
24) 1927 All 5GG: (1937) ALJ 796: 1937 AWR (CC) 
695: 171 Ind Cas 29 (DB). 


O. 41, Rr. 10. 19. 21, 23. O. 43, R. 1, S. 115 


Order rejecting appeal — Appeal from order, if 
-can be treated as revision. 


There can be no appeal against an order re¬ 
jecting an appeal under O. 41, R. 10, because the 


(a) General. 

-O. 41, R. 10 — Scope. 

Order 41, Rule 10. is expressly concerned with 
the costs incurred up to and in the High Court 
and has no bearing whatever on costs which may 
be dependent upon something occurring in the 
Privy Council. AIR (Vol 14) 1927 All 522 : 101 Ind 
Cas 551 (DB). 

-O. 41. R. 10 — Appeal. 

An order of rejection of an appeal for failure to 
furnish security for the costs of appeal and of thB 
original suit under O. 41, R. 10 is not appealable 
either as a. decree or as an order. AIR (Vol 9) 1922 
Cal 246 : 49 Cal 355 : 35 CLJ 131 : 26 CWN 1020 : 
62 Ind Cas 751 (DB). 

-O. 41. R. 10 — Provision mandatory. 

Provisions of O. 41, R. 10 (2) are mandatory and 
not permissive. AIR (Vol 8) 1921 PC 80 : 40 MLJ 
308 : 48 Cal 481 : 48 IA 76 : 19 ALJ 281 : 23 Bom 
LR 681 : 25 CWN 557 : 33 CLJ 307 : 14 MLW 
362 : 1921 MWN 159 : 60 Ind Cas 274. 

(a-1) Original Side appeals. 

-O. 41, R. 10 — Decree or orders on Original 

Side — Word ‘suit’, if covers original application 
on which judgment appealed from is given. 

Order 41. R. 10. applies to appeals from decrees 
or orders made on the Original Side of the High 
Court. 

In the expression “the original suit” in O. 41, 
R. 10, the word “suit” is not used in the techni¬ 
cal sense of a proceeding commenced by plaint 
as provided in S. 26 of the Code. The context 
shows that in O. 41, R. 10, the word is used to 
cover the original application on which the judg¬ 
ment appealed from was given, whatever its na¬ 
ture. AIR (V 25) 1938 Bom 351 : ILR (1938) 
Bom 399 : 40 Bom LR 470 : 176 Ind Cas 756 (DB). 
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CIVIL P. C. (5 of 1908), 0. 41, R. 10-2. Applicability and scope 


■O. 41, R. 10 — Appeals from the Original Side. 

Order 41, R. 10, and its proviso apply to Original 
Side appeals, and security for the costs of the res¬ 
pondent can be ordered in an Original Side ap¬ 
peal. AIR (Vol 12) 1925 Mad 1132 : 21 MLW 
662 : 87 Ind Cas 346 (DB). 

O. 41, R. 10 — Applies to appeals from judg¬ 
ments on Original Side. 

Order 41, R. 10, C. P. Code, does apply to an 
appeal from the judgment of a Judge sitting on 
the Original Civil Side, in the absence of any rule 
of the Calcutta High Court framed in the exer¬ 
cise of the power to regulate its own procedure in 
its Original Civil Procedure. AIR (Vol 11 ) 1924 

Cal 781 : 51 Cal 695 : 28 CWN 676 : 80 Ind Cas 
275 (DB). 

(b) Pauper appeals. 

41, R. 10 — Applicability — Pauper appeals 
— Demand of! security in — When would be made. 

There is no justification for holding in law that 
the provisions of O. 41, R. 10 , C. P. Code do not 
apply to pauper appeals. Hence an appellate 
Court can demand security from pauper appel¬ 
lants. But the demand will be made only when 

t ! le ?? urt feels tllat is very necessary to demand 
it. Mere poverty is no ground to demand secu¬ 
rity. AIR (Vol 35) 1948 All 301 : ILR (1948) All 

297 : 1948 ALW 192 : 1948 AWR (HC) 302 : 1948 
ALJ 73. 


-O. 41, R. 10 — Appeal in forma pauperis — 
Order to give security — Circumstances under 
which order can be made. 

Whilst it is necessary that special circumstances 
should exist before an order for security should 
be directed in an appeal in forma pauperis, where 
the appellant is doing no more than seeking to 
assert a right which he has failed to assert in 
the trial Court, and, in addition, which his im- 

mediate predecessor-in-title failed himself to esta¬ 
blish in a Court of law, and the suit itself is for 
setting aside considerable number of alienations, 
the first of which was 36 years old and the alie¬ 
nees or purchasers have given full consideration, 
the circumstances fall under the category of spe- 
cial grounds for a Court ordering security AIR 
(Vol 35) 1948 Mad 351 : 61 LW 378 : (1948) 1 
MIjJ 362 : 1948 MWN 331 (DB). 
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garded as the costs incurred by Government. 

When Government is not a party in appeal nor 

was i„ a party in the Court below, and even if 

court-fee is directed to be paid to the Government 

that does not convert the court-lee into costs in¬ 
curred by a party: 

Held, on merits that if the application of the 
Government for taking security from the appel¬ 
lant be granted, it would amount to giving an en 
couragement to an attempt to stifle the appeal 
which m the interest of justice, the pauper had 
been permitted to file. Moreover, if the prayer be 
granted the appellants would be unable to find 
security and the result would be a summary re¬ 
jection of the appeal. This result would not only 
be disastrous from the point of view of doing 
justice between the parties to the appeal, but anv 
chance which the Government might have of re¬ 
covering the court-fee due would be lost if the ap 
peal is rejected as it would have to be rejected for 
failure to give security. AIR (Vol 24) 1937 Mad 

267 : 45 MLW 186 : (1937) MWN 244 • 171 ind 
Cas 202. 

-O. 41, R. 10(2) — Pauper appeals. 

Order 41, R. 10(2), does not apply to pauper ap- 
P&aJs and a pauper appellant cannot be required 
to furnish security for costs. (1934) 149 Ind Cas 
453 (1) (Lah). 


■O. 41, R. 10 — Pauper appellant. 


Judges must be presumed to be conscious of 
their own powers and the limitations subject to 
which they can exercise them. Therefore once 
tne leave to appeal in forma pauperis is granted 
it could be legitimately inferred that there was 
prima facie ground for holding that the case fell 
within the proviso to O. 44, R. l. Under such 
circumstances it could fairly be laid down that 
both propriety and consistency of law and proce¬ 
dure, demand chat if a Court considers any particu¬ 
lar case to be fit for granting the leave, the grant, 
ing of the leave involves the consequence, if not ex- 
pressly at least, by necessary implication that 
pinna facie, that case is fit to be placed outside 
the purview of O. 41, R. io. AIR ‘(Vol 17) 1930 
Nag ^8 : 121 Ind Cas 61 : 12 NLJ 92. 

-O. 41, R. 1C — Rejection on failure to give 

security for costs — Revision. 


-O. 41, R. 10 — Appellant both minor and pau¬ 
per. 

In exceptional circumstances, an infant plain¬ 
tiff can be called on to furnish security for costs. 
In the case of a pauper appellant again, if special 
grounds are shown, he can be required to find 
security. Thus, the fact that the appellant is 
both a minor and a pauper, does not by itself en¬ 
title him to resist the application made by the 
despondent to demand security for costs. AIR (Vol 
25) 1938 Mad 313 : 47 MLW 153 : (1938) MWN 
72 : (1938) 1 MLJ 235 : 174 Ind Cas 276 (DB). 

~ 41, R. 10 — Appeal in forma pauperis — 

Government, if can intervene — Court-fee due to 
Government whether costs incurred by Govern¬ 
ment. 

After the application has been allowed and the 
appeal has been admitted, and is only awaiting 
nearing, there is no scope for any intervention by 
fhe Government in the matter of court-fee, and 
no reason why the provisions of O. 41, R. 10, should 
be utilised or made available for the benefit of 
tne Government in order to enable it to collect 
tne court-fee which is due. Order 41, R. 10 is not 
™f! rov * sion * n t enc *ed to assist the Government in 
oiiecting court-fee. It is meant for the protec¬ 
ts!? of respondents in appeal and to save them 

cn?? the risk of loss in the sh ape of costs. The 
brt-fes that is due to Government cannot be re- 

5F.Y.D./D.F. 15 


The District Judge permitted the Defendants to 
appeal against the decree of the Subordinate 
Judge, in forma pauperis but his successor order¬ 
ed the Appellants to give security for costs and 
under O. 41, R. 10, rejected the appeal on failure 
to give security. 

Held, no appeal lies from an order rejecting the 
appeal for failure to furnish security for costs. 
But held in revision, in making the order for 
pauper appellants to furnish security for costs, the 
District Judge acted illegally as O. 41, R. 10 of the 
C. P. Code does not apply to pauper appeals. AIR 
(Vol 9) 1922 Lah 87 : 3 Lah 30 : 68 PLR 1922 • 
67 Ind Cas 256 (DB). 

-O. 41 — R. 10 —■ Pauper appellant. 

An Appellate Court can ask for security from 
a pauper appellant for the respondent’s costs un 
der R. 10 of O. 41 of C. P. C. AIR (Vol 7) 1920 
Mad 318 : 43 Mad 902 : (1920) MWN 534 : 12 LW 
333 : 58 Ind Cas 794 (DB). 

(But see AIR (Vol 4) 1917 Bom 137 : 42 Bom 
5 : 19 Bom LR 771 : 42 Ind Cas 67.) 

-O. 41, R. 10 and O. 44, R. 1 — Pauper appel¬ 
lant — Security for costs. 

A plaintiff preferring an appeal in forma pau¬ 
peris cannot be required to give security for costs 
of the original suit or of the appeal.' AIR (Vol 
5) 1918 Cal 618 : 48 Ind Cas 971 (DB). 
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C1YIL P. C. (9 of 1908), 0. 41, R. 10—2. Applicability and soope 


-O. 41, R. 10 and O. 44 — Pauper appellant — 

Security for costs. 

The provisions of O. 41, R. 10, C. P. C., do not 
apply to pauper appeals and no security should 
be demanded from a pauper appellant. The maxim 
“Generais specialibus non derogant”, applies. AIR 
(Vol 4)) 1917 Bom 137 : 19 Bom LR 771 : 42 Bom 
5 : 42 Ind Cas 67 (DB). 

(c) Insolvency appeals. 

■-O. 41, R. 10 — Insolvency appeal — Appeal 

from an order in insolvency — Security for costs. 

Order 41, R. 10 applies to appeals from order of 
the High Court in its Insolvency Jurisdiction. 
AIR (Vol 4) 1917 Cal 626 : 43 Cal 243 : 20 CWN 
140 : 23 CLJ 24 : 32 Ind Cas 3 (FB). 

(d) Letters Patent Appeals. 

- O. 41, R. 10 — Letters Patent Appeals. 

High Court R. 736 is not inconsistent with O. 41, 
R. 10 as it merely prescribes the amount of secu¬ 
rity which an appellant shall deposit as a condi¬ 
tion on which the appeal will be admitted. Al¬ 
though, undoubtedly, many of the rules in O. 41, 
cannot apply to appeals under the Letters Patent 
it would be going too far to say that none of them 
are applicable. AIR (Vol 10) 1923 Bom 399 : 25 
Bom LR 468 : 73 Ind Cas 474 (DB). 

-O. 41, R. 10 — Provisions of O. 41, R. 10, ap¬ 
ply equally to appeals under Letters Patent as to 
appeals under C. P. Code. AIR (Vol 8) 1921 PC 
80 : 40 MLJ 308 : 48 Cal 481 : 48 IA 76 : 19 ALJ 
281 : 23 Bom LR 681 : 25 CWN 557 : 33 CLJ 
307 : 14 MLW 362 : 1921 MWN 159 : 60 Ind Caa 
274. 

(e) Effect of non-compliance. 

-O. 41, R. 10 (2) — Failure to give security — 

Dismissal. 

Order 41, R. 10 (2), is of a mandatory character 
and if security is not furnished within the time 
allowed, the Court is bound to reject the appeal. 
AIR (Vol 19) 1932 Mad 170 : 61 MLJ 688 : (1931) 
MWN 1124 : 34 MLW 783 : 136 Ind Cas 45 (DB). 

-O. 41, R. 10 — Rejection of appeal. 

Non-compliance with O. 41, R. 10. entails dis¬ 
missal. AIR (Vol 17) 1930 Mad 355 (DB). 

-O. 41, R. 10 — Order setting aside is not ap¬ 
pealable. 

No appeal lies from an order setting aside an 
order rejecting an appeal for failure of the appel¬ 
lant to give security for costs nor is the order 
open to revision when it is made in the interests 
of justice. AIR (Vol 7) 1920 All 112 : 42 All G26 : 
18 ALJ 838 : 2 UPLR (All) 283 : 60 Ind Cas 81 
(DB). 

3. Grounds for 

-O 41. R. 10 — Security for costs — Poverty 

of appellant is no ground for demanding security. 
(1939) 1939 O W N (C C) 152. 

-O. 41, R. 10 — Appeal raising issues not jeo¬ 
pardizing appellant’s position — Ilis suit of vexa, 
tious character — Appellant, if can rely on pover¬ 
ty to resist application. 

Where the liberty of the appellant is in question 
or where highly penal consequences will be entail¬ 
ed upon him by the order appealed against, the 
Court as a general rule will refuse to order 
security for costs. Where the appeal raises grave 
issues which vitally atTect the appellant’s position, 
the Court may well refuse to make an order’ 
which will have the effect of stifling the appeal’ 
although circumstances may exist which normally 
would justify an order for security. But where the 
facts are just the other way. not only is the posi¬ 
tion of the appellants not jeopardized but the suit 
they brought, is of a harassing and vexatious 
character, no Court will regard with sympathy tho 
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argument that the order for security will have 
the effect of putting an end to a litigation of that 
sort. In such a case, the Court will pass order for 
security for costs. 

The proposition is well-established that the 
appellant’s poverty by itself would not be sufflcL 
ent to warrant his being required to furnish 
security. But that does not mean that the appeL 
lant can rely upon his own poverty, as being an 
important or decisive factor, and resist the appli¬ 
cation on that ground. AIR (Vol 25) 1938 Mad 
380 : (1938) M W N 87 : 47 M L W 133 : (1938) 1 
M L J 142 : 178 Ind Cas 899 (DB). ji 

-O. 41, R. 10 — Effect of delay. 

The* object of the rule enabling the Court to 
require the appellant to furnish security for costa 
is to secure the respondent from the risk of having I 
to incur further costs which he might never re¬ 
cover from the appellants and this being the 
object, an application which is made under this 
rule must be made promptly. 

Even though the risk to the respondent is to be 
borne in mind in this matter, it is not conclusive 
in the sense that wherever there is risk to the 
respondent, security must be taken. If the risk is 
very great it may by itself be sufficient to justify 
an order requiring the appellants to furnish secu¬ 
rity, but where the risk is not great and the 
amount involved is not really very large, other 
considerations must be given their due weight. 
One must be careful to see that a poor appellant 
is not deprived in effect of his right of appeal. 
AIR (Vol 24) 1937 Mad 285: (1937) MWN 41: 45 
MLW 232: 168 Ind Cas 924. I 

-O. 41, R. 10 — Ordinary poverty of appellant. 

Order 41 R. 10, gives an absolute discretion to 
the Appellate Court to decide in what class of 
cases security is to be demanded. But where the 
Court has been given absolute discretion to make 
an order for security for costs, no Bench of Judges 
can lay down rules which purport to fetter the 
discretion of other Judges in any similar applica¬ 
tion which may be made thereafter. Even though 
it is quite true that as a general rule, a Court 13 
loath to prevent an appellant from pursuing the 
remedy allowed to him by law merely on the 
ground of poverty, yet each case must stand cm 
its own facts and there might be cases in which 
a party, because he is poor, should be directed to 
give security at any rate ’ for the costs of the 
appeal, before he is allowed to proceed further. 
AIR (V 23) 1936 Pat 433 : 17 PLT 187 : 2 BR 
707 : 164 Ind Cas 93 (DB). 

-O. 41, R. 10 — Security for costs of appeal. 

Where the appellant in his counter-affldavitt 
states in clear terms that he has some property, 
but in spite of this fact, he did not choose to pay 
the costs for which a decree was awarded to tho 
respondent by the lower Appellate Court although 
he was committed to the civil prison in execution 
of the decree. 

Held, that in the circumstances the appellant 
should be directed to furnish security for the costs 
which may be incurred bv the respondents in 
appeal. AIR (Vol 23) 1936'Pat 433 : 17 P L T 187 
: 2 B R 707 : 164 Ind Cas 93 (DB). 

——O. 41, R. 10 — Each case depends on its own 
facts. 

No rule of practice can fetter the discretion of 
the Court in respect of applications for security 
for costs under O. 41. R. 10. A respondent is not 
entitled os of course to an order for security for 
costs merely because the appellant may through 
poverty be unable to pay the respondent’s costa 
if the appeal fails. Each case turns on its own 
facts, and it would not be right or expedient to lay 
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down any rule that would have the effect of re¬ 
gulating the discretion of the Court as to the cir¬ 
cumstances under which it should make an order 
for security. AIR (Vol 23) 1936 Rang 294 : 14 
Rang 289 : 163 Ind Cas 973 (DB), 

--O. 41, R. 10 — A Court to which an application 

is made for ordering security for costs even by a 
pauper appellant is entitled to go into matters 
which were not gone into in the Court which 
granted leave to appeal as a pauper. Where the 
appellant herself suppressed a very material docu¬ 
ment at the time and persists in denying its 
possession an order made to furnish security for 
costs is a proper one. (1933) 1933 M W N 263. 

-O. 41, R. 10 — Mere failure to pay costs of 

trial Court. 

The mere fact that an appellant has not paid 
in full or in part the costs of the original suit is 
no ground for calling upon him to furnish securi¬ 
ty under O, 41, R. 10, unless his conduct has been 
shown to be vexatious that is such as indicated 
a wilful determination on his part not to obey 
the order of the Court in respect of costs. AIR 
(Vol 18) 1931 Lah 70 (1) : 31 P L R 950 : 130 Ind 
Cas 771. 

-O. 41, R. 10 — Poverty. 

Poverty alone is not sufficient ground for order¬ 
ing the appellant to furnish security and especial¬ 
ly where the application under O. 41, R. 10 is not 
promptly made, but at a late stage when the 
appeal is ripe for hearing and when the where¬ 
abouts of the appellant are not unknown, such 
application should be dismissed. AIR (Vol 17) 
1930 Lah 629. 

-O. 41 R. 10 — The poverty of the appellant 

by itself is not sufficient ground for ordering the 
appellant to furnish security. AIR (Vol 17) 1930 
Lah 384: 114 Ind Cas 708: 11 LLJ 157 (DB). 

-O. 41 R. 10 — Mere poverty of the appellant 

is not a sufficient ground for calling upon him to 
furnish security for costs. AIR (Vol 17) 1930 Lah 
382 : 120 Ind Cas 538 (DB). 

-O. 41 R, 10 — Appellant’s poverty is no ground 

for dispensing with. 

Mere, want of means of the appellant is not a 
sufficient ground for dispensing with security. 
Whether circumstances exist which would entitle 
the respondent to relief under the provision, is a 
question to be decided with reference to the facts 
of each case and one of the circumstances entit¬ 
ling the respondent to relief is stated to be non¬ 
payment of the costs incurred in the lower Court. 
AIR (V 10) 1923 Mad 204 : 70 Ind Cas 586 : 17 
M L W 26 : 1922 M W N 801. 

-O. 41, R. 10 — Security when demanded. 

The mere fact that the appellant may lose and 
may not pay the costs of the appeal is not a suffi¬ 
cient ground for demanding security. There must 
be some evidence at least of facts which cast 
doubts on the honesty and bona tides of the appel¬ 
lant such an obstruction to the execution of the 
decree in the lower Court or the fact that the 
appellant is not the real litigant or, if in any way 
it can be shown, that the appeal is vexatious 
AIR (Vol 10) 1923 Bom 399 : 73 Ind Cas 474 : 
25 Bom LR 468 (DB). 

■-O. 41, R. 10 — Grounds for security — Pover¬ 

ty of appellant not sufficient. 

Merc poverty cf the appellant is no ground 
for demanding security; it must be shown that 
he is merely a puppet in the hands of others and 
that he is merely a nominal party on behalf of 
others, who are keeping themselves behind the 
scene. AIR (Vol 3) 1921 Fat 233 : 1 Pat L T 114 
: 55 Ind Cas 835 (DB). 


-O. 41, R. 10 — Grounds for security. 

Where it cannot be said that the suit is merely 
vexatious, the mere fact that the appellant has no 
money of his own, but has got relations who can 
afford to pay is not a ground for demanding secu¬ 
rity for costs of the appeal. AIR (V 2) 1915 Cal 
595 : 19 CWN 446 : 28 Ind Cas 598 (DB). 

4. Powers of High Court. 

-O. 41, R. 10 — High Court delegating to lower 

Court power to consider sufficiency of security — 
Lower Court not allowing opposite party t« lead 
evidence as to unfitness of surety Practice. 

The powers of the High Court in regard to secu¬ 
rity for costs are plenary powers. No officer is 
statutorily or otherwise designated who has the 
duty of determining what shall be sufficient secu¬ 
rity. Consequently, that it is the Court’s function 
to demand security and that the Court in dele¬ 
gating an ancillary function to one of its officers 
may or may not reserve revisional powers to itself. 

In an application, A obtained an order from the 
High Court directing B to furnish security for costs 
to the extent of Rs. 1,470. The order did not ex¬ 
pressly state that security was to be furnished to 
the satisfaction of the lower Court. But in the 
ordinary course, the First Class Suboidinate Judge 
was directed to take the security. The Judge ac¬ 
cepted a person as surety on the report of the Ma. 
mlatdar that he was solvent to the extent of Rs. 
1,470. A objected on the ground that evidence offer¬ 
ed by him as to the unfftness of the surety was not 
considered: 

Held, that the mere fact that for reasons of con¬ 
venience the High Court had delegated to the Sub¬ 
ordinate Judge the duty of taking security did not 
prevent the High Court from satisfying itself that 
the security taken was sufficient or that it was taken 
after proper enquiry and that as there was no ex¬ 
press order that the Subordinate Judge was to de¬ 
cide finally as to the sufficiency of the security, the 
High Court had power to review the order made by 
the Subordinate Judge. 

Held, also, that although applications to interfere 
in such cases were not favoured, yet as the Subordi¬ 
nate Judge did not himself make any enquiry the 
High Court would exercise the authority vested in 
them under O. 41, R. 10, and allow the aggrieved 
party an opportunity of leading evidence before 
the Subordinate Judge that the security was insuffi¬ 
cient, and that the exercise of such power was not 
by way of interference in appeal. AIR (Vol 21) 
1934 Bom 13 : 35 Bom LR 1114; 148 Ind Cas 1140 
(DB). 

-O. 41, R. 10 — The High Court has jurisdiction 

to revise, if necessary, the opinion of the Taxing 
Officer on the matter cf the right amount for secu¬ 
rity for costs on an application just as it can after 
an appeal has been heard. AIR (Vol 14) 1927 Bom 
499: 103 Ind Cas 637: 29 Bom LR 1031 (DB). 

-O. 41, R. 10 — Dismissal of appeal — Failure 

to give security — Restoration. 

The High Court has power to reconsider upon 
cause shown, an order rejecting an appeal under 
O. 41, R. 10 (2) C. P. C. and such a power is inher¬ 
ent also in Subordinate Courts of appeal. Per Ka- 
nhaiya Lai, J. Although there is an absence in O 
41. R. 10 of a specific prevision similar to that con¬ 
tained in O. 25, R. 2(2) yet a Court which has re¬ 
jected an appeal for default of filing security for 
costs is competent to take action in review of ite 
order of rejection and to discharge that order and 
grant further time for filing the security. AIR 
(Vol 7) 1920 All 112: 42 All 626: 2 UPLR (HC) 283* 
18 ALJ 838 : 60 Ind Cas 81 (DB). 
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5. Practice. 

—O, 41, R. 10 — Security for costs deposited by 
appellant — Peshawar Court. 

According tp the practice of the Peshawar Court 
the successful respondent entitled to the' money ly¬ 
ing in the Court as security for costs furnished by 
the appellant under O. 41, R. 10 should apply for 
payment of the same to the original Court and not 
to the Court of the Judicial Commissioner. AIR 
(Vol 29) 1942 Pesh 14: 199 Ind Cas 46. 

-O. 41, R. 10 — Pauper appellant — Rangoon 

High Court. 

According to the practice of the Rangoon High 
Court, security for costs cannot be demanded from 
a pauper appellant. It may be because of the frequ¬ 
ency with which the applications for leave to ap¬ 
peal as paupers were granted in Madras that they 
found it necessary to differ from the other High 
Courts with regard to demanding security for costs 
from paupers . AIR (Vol 23) 1936 Rang 178 : 13 
Rang 511: 162 Ind Cas 538 (DB). 

»-O 41, R. 10 — Discretion. 

There is in the statute no provision which goes 
to the length of casting on the Court in every case 
the obligation, as a matter of law, to make an 
order that security shall be given for costs for an 
appeal. It is a matter absolutely in the judicial 
discretion of the Court. It, therefore, follows that 
in special circumstances, the Court may direct se¬ 
curity to be given, but the Court is not bound to 
do so. Where highly penal consequences will be 
entailed upon the appellant by the order, the Court 
would, as a general rule, not be bound to make 
order for security of costs. 121 Ind Cas 61: 12 NLJ 
92: AIR (Vol 17) 1930 Nag 28. 

-O. 41. R. 10 — Where the court has been given 

absolute discretion to make an order for security for 
costs, no Bench of Judges can lay down rules which 
purport to fetter the discretion of other Judges in 
any similar application which may be made 
thereafter. If is quite true that as a general rule 
a Court is loath to prevent an appellant from 
pursuing the remedy allowed to him by law merely 
on the ground of poverty. But each case must' 
stand on its own facts, and there may be cases in 
which a party should be directed to give security 
at any rate for the costs of the appeal, before he 
is allowed to go further. Where a minor suing 
through next friend failed and the costs could 
not be recovered from him,, the appellate Court at 
respondent’s instance ordered security for costs 
of appeal. 72 Ind Cas 285: 25 Bom LR 195: AIR 
(Vol 10) 1923 Bom 2G4 'DB). 

6. Restoration. 


hearing of the application. The ^appeal was relert 
ed under O. 41, R. 10 (2) and not merely struck 
off the file. * cruck 

Held, that no order to restore the appeal could ho 
made. AIR (Vol 16) 1929 Rang 289: 7 Rane 44* • 
120 Ind Cas 140 (DB). * 

-O. 41, R. 10 — An appellate Court has the power 

to restore an appeal rejected under O. 41, R. io iq 
MLJ 304, Not Appr. AIR (Vol 15) 1928 Mad 964 • 
55 MLJ 330: 28 MLW 358: 1928 MWN 701: 117 Tmi 
Cas 791 (DB). a 

-O. 41, R. 10 — The High Court has power to 

reconsider upon cause shown an order rejecting an 
appeal under O. 41, R. 10 (2). C. P. Code, and such 
a power is inherent also in Subordinate Courts of 
appeal. Per Kanhaiya Lai, J. — Although there is 
an absence in O. 41, R. 10 of a specific .provision 
similar to that contained in O. 25, R. 2 (2), yet a 
Court which has rejected an appeal for default of 
filing security for costs is competent to take action 
In review of its order of rejection and to discharge 
that order and grant further time for filing the 
security. AIR (Vol 7) 1920 All 112: 42 All 626 : 2 
UPLR (All) 283: 60 Ind Cas 81: 18 ALJ 838 (DB). 

-—O. 41, R. 10 (2) — Dismissal of appeal — Re¬ 
storation. 

A Judge has jurisdiction to re-admit an appeal 
by an order under cl. (2), R. 10, O. 41 but he cannot 
dc so without notice to the other side. AIR (Vol 
5) 1918 Cal 812: 28 CLJ 163: 40 Ind Cas 234 (DB). 

-O. 41, R. 10 — Rejection of appeal — If can be 

set aside. 

No application lies to restore an appeal dismiss¬ 
ed under S. 549 C. P. C. for failure to furnish secu¬ 
rity for costs. An appeal duly rejected by a Court 
under S. 549 cannot be restored by the same court. 
(1909) 19 MLJ 304: 4 Ind Cas 165 (DB). 

7. Security. 

-O. 41, R. 10 (2) — Order for security for costa 

of appeal in favour of some respondents — Failure 
to comply with — Entire appeal whether liable to 
dismissal. 

Where a number, of separate causes of action 
against separate defendants are joined together for 
reasons of convenience and an order for security 
for costs passed in appeal in favour of some of the 
respondents is not complied with, it is not incum¬ 
bent on the Court to dismiss the appeal in its en¬ 
tirety. The proper course 1 in such a case is to re¬ 
ject the appeal only so far as it is against those 
respondents in whose favour an order for security 
for costs had been made, leaving it to be prosecut¬ 
ed against the other respondents. AIR (Vol 34)! 
1947 Mad 370 : (1947) 1 MLJ 20: ILR (1948) Mad 


-<). 11, R. 10 — An application for restoration 

of appeal dismissed under O. 41, II. 10 (2) is gov¬ 
erned by Art. 168 of the Lim. Act. 

Insolvency is not a disability under the Lim. 
Act and adjudication of a party against whom an 
‘ex parte’ order is passed is not a sufficient ground 
for extending the time for making an application 
to set aside the order. AIR 'Vol 19) 1932 Macl 170* 
61 MLJ G88: (1931) MWN 1124: 34 MLW 783: 13G 
Ind Cas 45 (DB). 

-O. 41, R. 10 — Order for restoration — Legality 

of. 

An appellant was directed to give security under 
O. 41. R. 10 (1) and notice of the application for 
security was duly served on him. With knowledge 
of the order for security, he failed to give security 
within the time ordered by the Court and aoplied 
after the expiry of that time, for extension'. ‘ His 
application was refused on the ground that it was 
made after the expiration of the time allowed and 
that no security was given up to the date of the 


175 : 60 LW 269: 1947 MWN 627 (DB). 

—-O. 41, R. 10 — An order which requires a de¬ 
posit of cash as security for costs may be made. 
(1934) 1934 MWN 590. 

■-O. 41, R. 10 — Collusive suit — Dismissal — 

Appeal — Appellant having no other property — 
Application for security for costs — Sustain¬ 
ability. 

There is a distinction between an application for 
security for costs to be given by the plaintiff at the 
original trial in the first Instance and such an ap¬ 
plication in connection with an appeal. The general 
rule is that when the Respondent show's that the 
Appellant if unsuccessful would be unable through 
poverty to pay the costs of the appeal an order 
for security for costs should be made. Where the 
plaintiff sued in collusion with defendant, her hus¬ 
band. lor a declaration that certain properties be¬ 
longed to her and not to her husband and the trial 
Court found against the plaintiff and it appeared 

that the plaintiff had admittedly no other proper¬ 
ties. 
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Held, that the first defendant could in appeal 
successfully apply for security for cost. AIR (Vol 
18) 1931 Cal 40 : 34 CWN 495 (DB). 

—-O. 41, R. 10 — Grounds for ordering security for 
costs. 

The mere fact that an appellant has not paid in 
full or in part the costs of the original suit is no 
ground for calling upon him to furnish security un¬ 
der R 10 unless his conduct has been shown to be 
vexatious, that is, such as indicates a wilful deter¬ 
mination on his part not to obey the order of the 
Court in respect of costs. AIR (Vol 18) 1931 Lah 
70: 31 PLR 950. 

--O. 41, R. 10 — Promptness —Application for se¬ 
curity for costs, must be made promptly. 

If a party to a suit or appeal desires to apply for 
security for costs, he must do it promptly. Other¬ 
wise, the order made on such an application may 
have the effect of stifling the suit or appeal. AIR 
(Vol 17) 1930 Cal 520. 

-O. 41, R. 10 — Security for costs — Surety 

bond signed by representative of appellant — Hid 
authority must be proved — Appellate Court should 
not decide the appeal on such point AIR (Vol 14>. 
1927 PC 264: 107 Ind Cas 349. 

-O. 41, R. 10 — Security filed — Clerical error 

— Application for correction rejected — Rejection 
of appeal — Legality. 

The jurisdiction as to the passing of the order 
of rejection only arises in the event of no security 
being filed within the time fixed by the Court. 
Where security has been filed but there is a clerical 
error as to the description of the property and the 
appellant has applied for its correction, the Court 
cannot by rejecting the application, reject the 
appeal. Such rejection of appeal is apt to be re¬ 
vised as being an excessive exercise of jurisdiction. 
The Court held should allow the clerical error to 
be corrected. AIR (Vol 12) 1925 Oudh 402: 86 Ind 
Cas 752: 12 OLJ 83. 

-O. 41, R. 10 — Surety — Liability of. 

Surety gave security for the costs of the plain¬ 
tiff respondent in case the first apoeal by defen¬ 
dant appellant failed. The said first appeal was 
decided against the plaintiff respondent but hte 
second appeal was accepted with costs. 

Held, the surety never became liable to pay costs. 
AIR (Vol 11) 1924 Cal 528: 76 Ind Cas 510: 38 CLJ 
190 (DB). 

-O. 41, R. 10 — Minor respondent — Costs of 

guardian ad litem — Failure to give security —Dis¬ 
missal of appeal. 

On failure of an appellant to furnish security for 
the costs of the guardian ad litem of a minor 
respondent, the appeal was dismissed as against the 
minor by the Dt. Judge. 

Held, that the order of dismissal passed by the 
Dt. Judge was a proper order and binding upon the 

parties. AIR (Vol 6) 1919 Cal 918: 47 Ind Cas 928 
(DB). 

-O. 41, R. 10 — Security for costs — Delay. 

Applications for security for the costs must be 
made promptly, not only on the ground that the 
respondent should apply for security for the costs 
before he incurs them, but also on the ground that 
it is reasonable that security should not be applied 
for till the appellant has incurred the costs of the 
appeal. AIR (Vol 5) 1918 Lah 301: 20 PLR 1918 : 
41 PWR 1918: 44 Ind Cas 23. 

~—O. 41, R. 10 — Government appellant — Res¬ 
pondent’s cost — Question of. 

Where the costs which the applts. had been 
ordered to pay amounted to 2 lacs, 50 thousand 
rupees, the applt. (a public servant defended by 


Govt.) had not much means and the prosecution 
of the appeal would cost a good deal to the respts. 

Held, that this was a fit case in which security 
for costs should be directed to be given by the Se¬ 
cretary of State. (1912) 16 CWN 119: 13 Ind Cas 
335 (DB). 

-O. 41, R. 10 (S. 549 old Code) — Security for 

costs, non-compliance with order to furnish — No 
appeal for re-admission of rejected appeal on 
account of. 

No appeal will lie from, an order refusing to re¬ 
admit an appeal which had been rejected under S. 
549, C. P. C., on account of non-compliance with 
an order to furnish security for costs. (1908) 1908 
AWN 53: 30 A 143 (146) : 5 ALJ 109 (DB). 

-O. 41, R. 10 (S. 549 old Code) — Security for 

costs — Delay — Appellant appealing ‘in forma 
pauperis*. 

Though the Court has jurisdiction to demand 
security for costs from an appellant in forma pau¬ 
peris, yet an order will not be made except under 
very special circumstances. Applications for secu¬ 
rity for costs should be made with due promptitude 
and should not be put in after the bulk of the costs 
has been incurred on both sides. (1907) 17 MLJ 
583 (583) : 31 M 89 (DB). 

-O. 41. R. 10, Ss. 141, 122, 129, 130 and 131 (Ss. 

549, 647, 652 old Code) — Judgment of single Judge 

— Appeal under the Letters Patent — Security for 
costs. 

Section 549 of the C. P. C., applies only to appeals 
preferred to the High Court from the Subordinate 
Courts subject to its appellate jurisdiction. 25 M. 
555 referred to S. 549, C. P. C., is inapplicable to 
appeals under the Letters Patent from the decision 
of a single Judge of the High Court to two Judges; 
and S. 647 does not extend it to such appeals. No 
rule for taking security for costs having been in 
force in old Sudder Court in such cases, S. 9 of the 
Charter Act has no application. No rule has been 
passed by the High Court under S. 652, C. P. C., 
Quaere — Whether it would be competent to the 
High Court to pass such a rule under S. 652. O. P. C. 
(1904) 27 M 121 (123) : 13 MLJ 362. 

—O. 41, R. 10; O. 25; R. 1 (1) (3) (Ss. 549, 380 old 
Code) — Security for costs. 

In exercising discretion under S. 549 of the C. P. 
C., the appellate Court may well be guided by the 
provisions of S. 380 of the 1 Code. (1903) 5 Eom LR 
66a (662) (DB). 

-O. 41, R. 10 — Security for — Delay —Taxation. 

An application for security for costs already in¬ 
curred and estimated costs of appeal should be 
made promptly. (1901) 5 CWN 119 (120) (FBL 

8. Specified time. 

-O. 41, It. 10 — Security tendered within time 

— Security tested after time fixed. 

An order directing security for costs to be fur¬ 
nished within a specified time i* complied with if 
the security is tendered before the period expired. 
Even if the security tendered is tested after the 
time fixed and is found to be sufficient it must be 
held to have been furnished in time. If, how¬ 
ever, the security is not found sufficient the order 
directing security to be furnished within a speci¬ 
fied time must be regarded as not complied with. 
AIR (V 29) 1942 Mad 29 : (1941) 2 MLJ 291 : 
54 MLW 234 : 1941 MWN 748. 

-O. 41, R. 10 — Extension of time. 

When once an appellate Court has rejected an 
appeal for failure to furnish security, it has no 
jurisdiction to extend the time for furnishing secu- 
ritv. AIR (V 10) 1923 Cal 317 : 67 Ind Cas 883 
(DB). 
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-O. 41, R. 10 — In the absence of security with¬ 
in the time fixed by the Court the appeal should 
be rejected. The provisions of O. 41, R. 10 (2) 
are mandatory and the mere fact that the where¬ 
abouts of the client are not known is not suffi¬ 
cient. 

Per Chevis, A. J. C. — It is the duty of every 
litigant to keep in touch with his case, and not 
to go wandering around the country at large with¬ 
out giving any address where a communication 
from the Court or from his counsel can readily 
find him. (1920) 68 Ind Cas 306 : 2 Lah LJ 391 
(DB). 

-O. 41, R. 11. 

1. Effect of dismissal. 

2. Judgment, form and contents. 

3. Amendment of decree. 

4. Partial admission. 

4-a. Practice. 

5 . Review. 

6. Revision and second appeal. 

7. Scope and object. 

8. Time-barred appeal. 

1. Effect of dismissal. 

-O. 41, R. 11, O. 9, R. 13, S. 24 — Ex parte decree 

— Applications to set it aside under O. 9, R. 13 — 
Meantime appeal against ex parte decree — Ap¬ 
peal dismissed under O. 41, R. 11 — Court passing 
decree, if can entertain application under O. 9. 
R. 13. 

The ex parte decree passed by the lower Court 
ceases to exist the moment the Court of the High 
Court dismisses the appeal therefrom under R. 11 
of O. 41. The lower Court consequently has no 
jurisdiction to deal with the application made 
under O. 9, R. 13, before the appeal was filed, for 
setting it aside. 

The appropriate course which a party ought 
to take in such a case as this, is to request the 
Appellate Court to keep the appeal pending until 
the disposal of the application under O. 9, R. 13, 
or to apply to the Appellate Court immediately 
after the dismissal of his appeal to withdraw the 
application to itself under S. 24 (1) (b). That 
Court may after so withdrawing it re-transfer the 
same under sub-s. 6 (iii) to the Court from which 
it was withdrawn if it does not itself wish to try 
or dispose of it under sub-s. (1) (b). AIR (V 24) 
1937 Nag 381 : ILR (1940) Nag 496 : 172 Ind 
Cas 608 (DB). 

-O. 41, R. 11 — Suit dismissed in appeal on 

preliminary point — Effect. 

Suit under S. 95, Agra Tenancy Act, 1901, dis¬ 
missed on ground that plaintiff’s right of occu¬ 
pancy had come to an end — Letters Patent Bench 
dismissing the suit on appeal without going into 
merits and on preliminary point that the suit is 
not maintainable, the plaintiffs being out of pos¬ 
session — Result is that all other judgments of 
the lower Courts are wiped out. AIR (V 19) 1932 
All 134 : (1931) ALJ 1098 : 135 Ind Cas 555 (DB). 

2. Judgment, form and contents. 

--O. 41, R. 11 — Dismissal of appeal under — 

Judgment, contents of. 

In dismissing an appeal under O. 41, R. 11, it 
is obligatory that the Court should record a proper 
judgment complying with the requirements of law. 
A simple remark that there is ample material to 
support the order passed by the trial Court, with¬ 
out any indication as to whether it considered the 
grounds of appeal and its view thereon, is not 
enough. AIR (V 24) 1937 Lah 352 : 38 PLR 431 • 
168 Ind Cas 688. 

-O. 41, R. 11 — Appeal dismissed — Regular 

formal judgment, if necessary. 


In dismissing an appeal under O. 41, R. ll, it is 
not obligatory upon the lower Appellate Court to 
write a regular formal judgment giving reasons 
for the decision as required by R. 31 of the said 
Order, because R. 31, applies only to a judgment 
under R. 30. AIR (V 24) 1937 Sind 247 : 171 Ind 
Cas 625 (DB). 

- O. 41, R. 11 — It is not necessary that judg¬ 
ment in the form prescribed in O. 41. R. 31, should 
be given when the appeal is dealt with under 
O. 41, R. 11. AIR (V 24) 1937 Sind 206 : 31 SLR 
167 : 171 Ind Cas 132 (DB). 

-O. 41, R. 11 — Although when the order sum¬ 
marily dismissing an appeal is itself subject to an 
appeal, the Appellate Court below must give rea¬ 
sons for the judgment in order to enable the se¬ 
cond Court of Appeal to form some opinion as to 
whether that judgment is correct or not, it is not 
incumbent upon the Judge to state reasons in a 
case which is not subject to appeal. AIR (V 21) 
1934 Cal 26 : 59 CLJ 293 : 147 Ind Cas 194 (DB). 

-O. 41, R. 11 — In a judgment delivered on 

hearing an appeal under O. 41, R. 11, by a Court 
subordinate to High Court, compliance with the 
provisions of O. 41, R. 31, is necessary. AIR (V 18) 
1931 All 597 : (1931) ALJ 875 : 54 All 220 ; 136 
Ind Cas 274 (FB). 

-O. 41, Rr. 11, 31 — Appeal — Summary dis¬ 
missal — Judgment, contents of. 

An order dismissing an appeal summarily under 
O. 41, R. 11, should comply with the provisions of 
O. 41, R. 31 of the Code. 

Where an order ran as follows: 

“The facts are laid out in the judgment of 
the lower Court. The decision is a reasonable one, 
and as a Court of Appeal I am not justified in 
going against it. Rejected summarily:” 

Held, that the order did not comply with the 
requirements of law. AIR (V 18) 1931 All 589 
(1) : 53 All 523 : 132 Ind Cas 200 (DB). 

-O. 41, R. 11 — Writing judgment is not obli¬ 
gatory. 

No doubt in some cases it is desirable to give 
full reasons for an order of dismissal under O. 41, 
R. 11, e.g., when the order is likely to be attacked 
in second appeal, but the provisions of O. 41 do 
not make it obligatory on a Judge to write a judg¬ 
ment when the appeal is dismissed under O. 41, 
R. 11. AIR (V 16) 1929 Nag 68 : 25 NLR 55 : 
115 Ind Cas 168 (DB). 

-O. 41, R. 11 — A Judge in dismissing an ap¬ 
peal under R. 11 is not relieved of the necessity of 
writing a judgment as prescribed by R. 31. AIR 
(V 13) 1926 Cal 992 : 43 CLJ 499 : 96 Ind Cas 
136 (DB). 

-O. 41, R. 11 — Duty of writing. 

A re-arrangement of a section in a new Code 
does not necessarily imply a change in the law. 
Where the words of a section are clear and un¬ 
ambiguous a v s those of O. 41, R. 31, it is hardly per¬ 
missible to curtail their plain operation on a con¬ 
sideration of the arrangement of the section. Nor 
does the arrangement of the rules in O. 41, lead to 
the conclusion that R. 31 does not apply to judg¬ 
ment pronounced under O. 41, R. 11. The duty of 
writing a judgment in all cases is cast upon the 
appellate Court, no matter in what manner the 
appeal is disposed of. and the provision of R. 31 
of O. 41 must necessarily apply to such judgments. 
AIR (V 13) 1926 Rang 129 : 95 Ind Cas 881 : * 
Rang 66 ; 5 Bur LJ 60. 

(Overruled on another point in AIR 1936 Rang 
208.) 

- O. 41, R. 11 — Court must write a judgment 

showing points raised and decided. 
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The dismissal of an appeal under O. 41, R. 11, 
C. P. Code by a Court whose decision may be the 
subject of an appeal does not relieve the Court 
from the necessity of writing a judgment which 
however need not be a long one. But the judg¬ 
ment whatever it is should show the points raised, 
the decision upon those points and the reasons for 
the decision. AIR (V 10) 1923 Cal 558 : 76 Ind 
Cas 1052 : 27 CWN 501 (DB). 

-O. 41, Rr. 11 and 31 — Contents of judgment. 

The provisions of O. 41, R. 31, are not applicable 
in their entirety-'.to the dismissal of an appeal 
under O. 41, R. lr. AIR (V 3) 1916 Upp Bur 9 : 
<1915) II UBR 92: 33 Ind Cas 666. 

-O. 41, R. 11 — Summary dismissal — Con¬ 
tents of judgment — Civil Circular No. 51 (Bom¬ 
bay). 

An appellate Court dismissing an appeal under 
O. 41, R. 11 must write a formal judgment in com¬ 
pliance with Civil Circular No. 51. (36 B 116, 

Overruled). (1913) 37 Bom 610 : 15 Bom LR 765 : 
20 Ind Cas 966 (FB). 

-O. 41, Rr. 11 and 31 — Summary dismissal — 

Contents of judgment. 

A formal judgment is not necessary in the case 
of an appeal dismissed under R. 11 without send¬ 
ing notice to the lower Court or to the respondent. 
<1912) 36 Bom 116 : 13 Bom LR 1002 : 12 Ind Cas 
564 <PB). 

-O. 41, Rr. 11 and 31 — Summary dismissal — 

Formal judgment. 

Provisions for summary disposal of an appeal 
in O. 41, R. 11 are not governed by O. 41, R. 31 
and therefore a judge proceeding under R. 11 need 
not write formal judgment. (1910) 4 SLR 184 : 
8 Ind Cas 941 (DB). 

—O. 41, Rr. 11, 31 (Ss. 551, 574, old Code) — Sub¬ 
ordinate Court dismissing appeals summarily — 
Discretion to send for records — Judgment, if must 
be recorded — Question of sufficiency of judg¬ 
ment. 

There are no grounds for limiting the discretion 
given by the Legislature to a Court of Appeal to 
send for the records or not before proceeding to 
dismiss an appeal under S. 551 of the Civil Proce¬ 
dure Code. Whether the judgment of a Court of 
Appeal dismissing an appeal under S. 551 has suffi¬ 
ciently complied with the provisions of S. 574 of 
the Code must be decided upon the facts of the 
particular case and no general rule in regard to 
it can be laid down. 

Per Coxe, J. — Section 551 of the Code is not 
controlled by S. 574. 

Per Richardson, J. — When a subordinate Court 
dismisses an appeal under S. 551 it is bound under 
S. 571 to record a judgment and the judgment 
must be sufficient to meet the requirements of 
S. 574. But provided it substantially meets the 
requirements of the law, it is not necessarily de¬ 
fective because it is brief or because it does not 
repeat or recapitulate all that is contained in the 
judgment of the Court of first instance. (1909) 
13 CWN 1031 (1035, 1037, 1038) ; 2 Ind Cas 405 
(DB). 

-O. 41, R. 11 (Ss. 551, 574, old Code) — Appeal, 

summary dismissal of — Judgment, requirements 
of. 

When an appellate Court, other than a High 
Court, dismisses an appeal under S. 551, C. P. C., 
it must write a proper judgment. Where, after 
stating the nature of the appeal, the District 
Judge says: “The lower Court has dealt with all 
the necessary points and there is no reason shown 
for differing from the view expressed:” 


Held, the judgment substantially complied with 
the requirements of S. 575, C. P. C. (1906) 5 CLJ 
348 (348, 349) (DB). 

-O. 41, R. 11 (S. 551, old Code) — Dismissal 

of appeal before notice — Judgment. 

In dismissing an appeal under S. 551, C. P. C., a 
District Judge is not relieved from the necessity 
of writing a judgment, however short, which would 
show the points raised, the decision thereon and 
the reasons therefor. (1903) 5 Bom LR 233 (233) : 
27 Bom 379 (DB). 

3. Amendment of decree. 

-O. 41, R. 11 and S. 2 (2) — Order dismissing 

appeal under O. 41, R. 11 is decree — Application 
for amending decree lies to Appellate Court and 
not to lower Court. 

An order dismissing an appeal in limine under 
O. 41, R. 11 is a decree within the meaning of S. 2 
(2). It does not make any difference that in such 
a case notice does not go to the respondent. Such 
a decree supersedes the decree of the lower Court 
in the same way as if notice had been issued to 
the respondent. An application for amendment 
of the decree, therefore, lies to the Appellate Court 
and not to the lower Court. AIR (V 33) 1946 Mad 
492 : (1946) 1 MLJ 393. 

_O. 41, R. 11, S. 152 — Amendment of decree — 

High Court dismissing appeal under O. 41, R. 11 

— Application for amendment of decree lies not 
to High Court but to District Judge. AIR (V 28) 
1941 Oudh 251 : 1941 OWN (CC) 1 : 1941 AWR 
(CC) 44 : 16 Luck 697 : 192 Ind Cas 269 (DB). 

-O. 41, R. 11 — Dismissal of appeal under 

O. 41, R. 11 — Jurisdiction of lower Court to 
amend decree. 

Where an appeal is dismissed under O. 41, R. 11 
the Court which passed the decree appealed from 
has jurisdiction to amend the decree. AIR (V 20) 
1933 Nag 117 : 142 Ind Cas 143. 

-O. 41, R. 11 — Summary dismissal of appeal 

— Amendment of decree. 

Where an appeal is dismissed under O. 41, R: 11, 
the decree of the lower Court is left untouched, 
and if any amendment is to be made in the decree, 
it is to be made by the Court whose decree is ap¬ 
pealed from and not by the Appellate Court. AIR 
(V 19) 1932 Pat 238 : 11 Pat 409 : 13 PLT 484 : 
138 Ind Cas 903 (DB). 

4. Partial admission. 

-O. 41, R. 11 — Court cannot admit appeal in 

part only. 

By virtue of R. 11, O. 41, Civil P. C. the Appel¬ 
late Court may dismiss the appeal without serving 
notice on the respondent, but if it does not dismiss 
the appeal summarily, it must, by virtue of R. 12 
(1). fix a day for hearing “the appeal”. There 
is nothing in O. 41, which permits of severance 
and which suggests that appeal may be admitted 
in part. There are only two courses open to the 
Court, namely to dismiss or admit the appeal as 
a whole. AIR (V 27) 1940 Mad 483 : 51 MLW 
694 : (1940) 1 MLJ 857 : (1940) MWN 514 : ILR 
(1940) Mad 785 : 189 Ind Cas 253 (FB). 

(Overrules Surynnarayanaimirthy v. Kamayya 
Sastri, S. Appeal No. 1141 of 1934.) 

-O. 41, R. 11 — Practice — Appeal — Whether 

can be partly admitted,. 

There is no provision in the Civil P. C. enabling 
the Court of Appeal to pass an order partly admit¬ 
ting and Dartly dismissing an appeal and in the 
present state of the law, an appeal cannot be ad¬ 
mitted on a limited ground only, but once it is ad¬ 
mitted, it has to be heard as a whole. At the same 
time if at the time when the appeal is heard under 
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O. 41, R. 11, the Appellate Court is informed that 
the appeal will be confined to certain specified 
grounds only and that the other grounds are aban¬ 
doned or if it is conceded on behalf of the appel¬ 
lant that the grounds other than those specified 
are not fit to be urged in appeal, there is nothing 
to prevent the Court before which the appeal is 
placed under O. 41, R. 11, from making a note of 
this fact. AIR (V 23) 1936 Pat 7 : 16 PLT 803 • 
2 BR 268 : 15 Pat 96 : 160 Ind Cas 984 (DB). 

O. 41, R. 11 — Appeal severable — Judge, if 
can dismiss appeal in part and admit it in part. 

Under O. 41, R. 11, if the appeal is severable, 
it is open to the Judge to dismiss it in part and 
admit it in part. AIR (V 22) 1935 Lah 34 • 36 
PLR 417 : 152 Ind Cas 418. 


P; 41» R. 11 — Appeal — Admission in part — 
Restriction of grounds of appeal in admitted ap¬ 
peal. 

If an appeal is severable, it is open to the Judge 
hearing the appeal under O a 41, R. n, to dismiss 
it in part and allow it in part. But it is not open 
to a Judge hearing an appeal under R. 11 of O. 41, 
to admit it and at the same time to restrict the 
grounds on which the appeal is to be heard AIR 
(V 21) 1934 Bom 207 ; 36 Bom LR 451 : 58 Bom 
406 : 149 Ind Cas 885 (FB). 

4-a. Practice. 

“—°- 41 - R - 11 — Deficiency of court-fee in lower 
Court — Power of Court of Appeal to stay hear¬ 
ing until deficit is paid — Proper course to be 
followed stated — Civil P. C. (1908), O 41 R 11 
AIR (V 37) 1950 Pat 239. 

O. 41, R. 11 (2) — Absence of anpellant — 
Discretion of Court to admit appeal. 

Sub-Rule (2) of R. 11 of O. 41. C. P. Code, does 
not impose an obligation upon the Court to dis¬ 
miss an appeal in the absence of the appellant. 
The words ‘‘may make an order that the appeal 
be dismissed’ indicate that the Court can exer¬ 
cise its discretion in the matter and has jurisdic¬ 
tion to pass such order as it thinks proper in the 
ciicuinstances of the case, other than an order dis¬ 
missing the appeal. (1918) 52 CWN 517. 

-O. 41, R. 11 — Summary dismissal of appeal 
— Important fact ignored — Revision. 

A Judge ought to be very careful in exercising 
the summary powers of dismissal given to him 

Judec °w ' R ' t 1 , 1, °A P ' C ° de ’ es P sciall y a District 
Judge. Wheie the District Judge summarily dis- 

missed nn appeal entirely ignoring an important 

fact, tne High Court will set aside his order in 

nonce n < ai fh dlrcct l ! ie appeal 10 be heard after 
notice io tne respondent. (1946) 50 CWN 200. 

—o. 41. R. U — Appeal — It should not be 
disposed oi on same day. 

An appeal should not be disposed of on the 
same day on which it is presented in spite of 
the request of the Advocate for time to obtain 
the necessary record. AIR (V 28) 1941 Mart nru . 

0941, MWN 64 fl) : 53 MLW 75 (l)42CrLJ 
5ol : 194 Ind Cas 256. ' “ C LJ 


O. 41, R. ii — Summary disposal. 

In , caS( r elaborata questions of fact fall 
to be decided and also questions of law, the Ap- 

peLate Court should not dismiss the apnea 1 suin'- 

manly under O. 41. R. 11 The Judge should ?n 

cn bo?h C lh e - 0 n lU th f arguments 

on both the sides and apply his mind to the oral 

comp C 't ( Lnne i lta - 1evldence in the case and then 
come to a decision, which in many cases, being 

decision on fact would be final between the par- 

vICo, 


f i 
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Quaere. — Whether second appeal or only revi¬ 
sion lies from an order of dismissal of an aDDpai 
under O. 41, R. 11 (1). AIR (V 25) 1938 Pat 
608 : 19 PLT 210 : 5 BR 208 : 179 Ind Cas 292. 

-O. 41, R. 11, S. 100 — Appeal dismissed sum¬ 
marily but judgment written and requirements of 
S. 100 satisfied — Second appeal — Practice of 
dismissing appeal summarily without due regard 
to questions of fact and law. 

The mere dismissal of an appeal summarily 
under O. 41, R. 11, does not necessarily mean that 
no second appeal lies to the High Court. Where 
the lower Appellate Court has not dismissed the 
appeal summarily without giving any reasons but 
has, in effect, written a judgment, a second appeal 
is necessarily maintainab' 0 if the other require¬ 
ments of S. 100 are satisfied. 

The powers of dismissing appeals summarily 
ought not to be lightly used especially in cases 
where a perusal of the judgment itself (assisted by 
the contentions of the Advocates for the appel¬ 
lants) does not by any means make it clear that 
the questions at issue are extremely simple and do 
not require any further investigation. 

A practice in Monghyr of dismissing appeals 
summarily without any due regard to the nature 
of the questions of fact and law that arise for con¬ 
sideration in the appeals presented to the District 
Judge deprecated. 

(The order of the District Judge was set aside 
and the case remanded to him so that after hear¬ 
ing both the parties he might dispose of the ap¬ 
peal in accordance with law.) AIR (V 25) 1938 
Pat 330 : 19 PLT 305 : 4 BR 389 : 174 Ind Cas 
159 (DB). 

- -O- 41, R. 11 — Elaborate questions of fact fall¬ 
ing to be decided — Existence of questions of law. 

Where elaborate questions of fact fall to be 
decided and also a question of law as to whether a 
mahant had power to make certain grants, the 
case calls for an appellate judgment and the Judge 
should not dismiss it summarily under O. 41. R. 11. 
Civil P. C. AIR (V 23) 1936 Pat 505 • 17 PLT 
607 : 2 BR 566 : 163 Ind Cas 142 (DB). ’ 

O. 41, R. 11 — Date fixed by Clerk of Court — 
Absence of appellant on that date — Dismissal of 
appeal — Sufficient cause for absence — Presump¬ 
tion. 

Under O. 41. R. 11. the Appellate Court is bound 
to fix a date for hearing the appellant with or 
without the record. The date of hearing is the 
one to be fixed by the Court and cannot be the 
one fixed by any ministerial officer. A date fixed 
by the Clerk of Court cannot strictly be regarded 
as a day lor hearing the appellant and his mere 
absence on that day will not. warrant a dismissal 
of his appeal. It is the practice of the Nagpur 
Judicial Commissioner’s Court for the Judge to fix 
a date of hearing, with or without the record, after 
the appeal is received from the office. This prac- 
ik-e strictly accords with the requirements of O. 41, 

Every presumption must be mnde In favour 
n f the appellant’s desire to prosecute the appeal. 
It is only in case there is misconduct or gross 
negligence on the part of the appellant that it 
would be just, to deprive him of his right to a 
hearing. Where there is obviously no ulterior 
motive for the absence and it is apparent that 
I he absence was due to the bona fide belief that 
ibe appeal was not to be heard on that day and 
that his presence was unnecessary, it must be held 
that lip had sulficient cause for the absence^ 
(193G) ICO Ind Cas 409 : 18 NLJ 157. 


I 
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-O. 41, R. 11 — Practice — Patna Higli Court. 

So far as Courts in the Province of Bihar and 
Orissa are concerned there is no practice of re¬ 
quiring lower Appellate Courts to write judgments 
in support of orders under O. 41, R. 11. There is 
no appeal from- such orders and in dealing with 
such an order under a petition for revision, the 
High Court should merely examine the matters 
presented to the lower Appellate Court on the ap¬ 
plication for admission and see whether or not it 
(the High Court) would have acted in the same 
manner. The High Court itself never gives any 
judgment or reasons in support of its order that 
such an application for admission be allowed or 
dismissed. It is only a matter of practice with the 
Patna High Court that first appeals are admitted 
as a matter of course. Under the Civil P. C., all 
appeals whether from original or appellate decrees 
may be subjected to the preliminary test of ad¬ 
mission and original appeals are as liable to sum¬ 
mary dismissal as are appeals from appellate 
orders. AIR (V 21) 1934 Pat 341 • 15 PLT 293 • 
13 Pat 540 : 150 Ind Cas 817 (DB). 

-O. 41, R. 11 — Notice to respondent conditional 

on payment of decretal amount by appellant. 

Where an appeal is put up for hearing under 
O. 41, R. 11 , the Appellate Court has no power to 
make an order for issue of notice to the respondent 
conditional on payment of the decretal amount by 
the appellant. The admission or rejection of the 
appeal should be on the merits. AIR (V 19) 1932 
All 511 : 54 All 968 : (1932) ALJ 722 • 139 Ind 
Cas 866 (FB). 

-O. 41, R. 11 — Discretion under. 

The discretion given by R. 11 of O. 41 is not an 
arbitrary discretion but a judicial discretion. 
AIR (Vol 3) 1916 Upp Bur 9: (1915) II UBR 92: 
33 Ind Cas 666. 

5. Review. 

O. 41, R. 11 and O. 47, R. 1 — Summary dis¬ 
missal — Admission on review. 

When an appeal summarily dismissed under 
O. 41, R. 11 is admitted on review without notice 
to respondents, it is not open to the succeeding 
Judge to question the order subsequently. AIR 
(V 6) 1919 Cal 502 : '50 Ind Cas 431. 

-O. 41, R. 11 — Review — After dismissal of 

appeal under O. 41, R. 11 — Review by co-defend¬ 
ant after dismissal of appeal — Dismissal of ap¬ 
peal, effect of, on review. 

Dismissal of an appeal under O. 41, R. 11, is a 
decree and supersedes the decree of the lower 
Court. Therefore, after the dismissal of an ap¬ 
peal, under O. 41, R. 11, the decree cannot be re¬ 
viewed by the Court of first instance on the appli¬ 
cation of the appellant but in so far as a co-party 
who did not appeal is concerned, the decree of the 
lower Court is not affected by the result of the 
appeal and continues to be reviewable. A party, 
therefore, who was not appellant may apply for a 
review of judgment, though an appeal by a co¬ 
party is pending except in two cases first, where 
the ground for review and the ground for appeal 
is the same, and secondly, when as respondent in 
the appeal he can present to the Apoellate Court 
the grounds of review. AIR (V 4) 1917 Cal 417 : 
24 CLJ 517 : 21 CWN 430 ; 36 Ind Cas 460 (DB). 

6. Revision and second appeal. 

~ O. 41, R. 11 — Per Rowland, J. — Where an 
Appellate Court has recorded a finding of fact 
in dismissing an appeal under O. 41, R. 11, the 
hndings are still conclusive in second appeal. 

AIR (V 26) 1939 Pat 267 : 5 BR 295 : 179 Ind 
Cas 803 (DB). 


“—-O. 41, R. 11 — Decision not involving error of 
jurisdiction — Fact that had Court "heard respond¬ 
ent, decision would have been different — No se¬ 
cond appeal — Re-hearing oi appeal. 

Where an Appellate Court dismisses an appeal 
summarily under O. 41, R. 11, and there is no 
error of jurisdiction involved in the decision, the 
mere fact that the Court would have come to a 
different decision, had the respondent been heard, 
is no ground for ordering the Court, in revision, 
to re-hear the appeal in a case where there is no 
second appeal to the High Court. AIR (V 24) 
1937 Pat 639 : 18 PLT 812 : 4 BR 124 : 172 Ind 
Cas 202 (DB). 

-O. 41, R. 11 — Dismissal is decree. 

Dismissal of appeal under R. ll (l) is a decree 
within S. 2 (2) though not pronounced in form 
prescribed under O. 41, R. 31. AIR (V 13) 1926 
Cal 638 : 30 CWN 334 : 93 Ind Cas 909. 

-O. 41, R. 11 — Summary dismissal — Order 

under, whether decree — Revision. 

An order under O. 41, R. ll (l) is a “decree” 
from which an appeal lies, but if no decree is 
drawn up, the appeal, may be treated as an appli¬ 
cation lor revision AIR (V 1) 1914 Lah 174 • 
191 PLR 1914 : 116 PWR 1914 : 23 Ind Cas 902 
(DB). 

_ 7. Scope and object. 

-O. 41, R. 11 — Distiction between sub-rr. (1)] 

and (2) of R. 11, O. 41. 

The difference between the wording of sub-r. (1) ; 
and sub-r. (2) of O. 41, R. 11, is significant. Sut> 
rule (2) provides for “an order that the appeal 
be dismissed'’, if the appellant does not appear 
when the appeal is called on for hearing. The 
intention is clear to make the order under this 
sub-rule not appealable; and for this there are 
two good reasons; first, the ground of dismissal 
under O. 41, R. ll (2) being non-appearance, the 
Court has not considered and adjudicated on the 
question whether there is any merit in the appeal; 
secondly, the Code has provided another remedy 
under O. 41. R. 19, by application for the re-admis¬ 
sion of the appeal, and if that application is refus¬ 
ed, an appeal lies under O. 43, R. l (t). But an 
appellant has n 0 such remedy when his appeal 
is dismissed under O. 41 R. ll, sub-r. (1). Such a 
dismissal has, so far as the Court pronouncing it 
is concerned, the finality which is an essential 
ingredient in the definition of “decree'’ in S. 2 (2), 
and in substance it expresses an adjudication 
within that definition, to the effect that the ap¬ 
peal is without merit. If so, “dismissal” under 
sub-r. (1) would amount to a decree but ‘an order 
that the appeal be dismissed’ under sub-r. (2) 
would not. AIR (V 24) ?937 Pat 349 • 18 PLT 
321 : 3 BR 558 : 169 Ind Cas 359. 

-O. 41, R. 11 — Provisions of O. 41, are not 

excluded from application to proceedings under 
the Ben. Ten. Act. AIR (V 21) 1934 Cal 26 ■ 59 
CLJ 298 ; 147 Ind Cas 194 (DB). 

-O. 41, R. 11 — Summary dismissal — Grounds 

for. 

A decree in a pre-emption suit directed the 
plaintiff to pay the pre-emption money within a 
month. The pre-emptcr appealed against this 
condition of payment and while the appeal was 
pending, one month passed without his paying the 
money. The appeal was dismissed for non-pay¬ 
ment within the prescribed period. 

Held, that as the ground of appeal was the con¬ 
dition of payment, the suit should not have been 
dismissed. (1912) 10 ALJ 421 ; 17 Ind Cas 868 
(DB). 

-O. 41, R. 11 — Grounds of appeal — Restric¬ 
tion of, on admission. 
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A Court cannot restrict grounds upon which an 
appeal admitted under O. 41, R. 11 is to be heard 
finally and any such restrictive order made at the 
time of the admission of the appeal is ultra vires. 
,<1911) 15 CWN 921 : 14 CLJ 146 : 11 2nd Cas 212 
KDB). 

--O. 41, R. 11, (S. 152), (Ss. 551, 206, old Code) — 

Conditions precedent, effect of — Dismissal of ap¬ 
peal — Amendment only to appellate Court. 

The admission of an appeal is a condition pre¬ 
cedent to the exercise of the power conferred by 
S. 551, cl. (1), old. Code. The hearing of the ap¬ 
pellant, or his pleader, is also a condition prece¬ 
dent. The dismissal under S. 551, old Code is a 
decree and the amendment, if any, of the decree 
should be made by the appellate Court. (1908) 
1908 AWN 109 ; 5 ALJ 584 ; 30 A 290 (292, 293). 

-O. 41, R. 11 — Jurisdiction of Single Judge of 

the High Court — Civil Procedure Code, Ss. 54, 
583, 584, old Code — Second appeal — Rejection 
of application for admission. 

A memorandum of appeal in a second appeal 
was presented to a single Judge of the High Court. 
He first directed that the record should be sent 
for at the expense of the applicant, and on a sub¬ 
sequent date made an order purporting to “dis¬ 
miss’ the appeal. Notice had not been issued to 
the respondent. 

Held, that the oi*der was in reality an order re¬ 
jecting an application for the admission of the 
appeal and as such was within the jurisdiction of 
a single Judge. (1906) 1906 AWN 63 (64) (DB). 

8. Time-barred appeal. 

-O. 41, R. 11 — Summary rejection. 

Summary rejection of an appeal as time-barred 
without fixing a date for hearing the appellant is 
in contravention of the law. AIR (V 12) 1925 
Ouclh 643 : 90 Ind Cas 115 : 2 OWN 678. 

-O. 41, R. 11 — Time-barred appeal. 

If a Judge receiving an appeal thinks, that it 
is time-barred, he should admit it if it is other¬ 
wise admissible, and should fix a time for hearing 
the applicant on the question of limitation under 
S. 551 (old Code), before issuing notice to the 
respondent. (1909) 5 LBR 15 : 2 Ind Cas 359. 
-O. 41, R. 14. 

-O. 41, R. 14 — Service of notice of appeal on 

party — Whether makes him party to appeal. 

The service of a notice of appeal on a party 
does not make him in law a party to the appeal 
unless he is made a party to it. AIR (V 36) 1949 
Pat 90. 

-O. 41, R. 14 — Applicability — Respondents 

cx parte in trial Court — Attempt to serve, neces¬ 
sity of. 

Where in an appeal the only respondents are 
the persons who had allowed the proceedings in 
the trial Court to go on ex parte, it is not desirable 
to apply the provisions of O. 41, R. 14, Civil P. C., 
without an attempt to serve at least one of them. 
AIR (V 32) 1945 Mad 86 : (1944) 2 MLJ 338 (DB). 

-O. 11, R. 14 (Peshwar) and R. 20 — Appellant, 

if must implead as respondent all persons who 
were parties to original suit. 

Order 41, R. 14, lays down the procedure as to 
the service of notice on the respondents and the 
proviso added by Peshawar Judicial Commis¬ 
sioner's Court makes it possible for the Appellate 
Court to dispense with the service of notice on 
those respondents who are not interested in the 
result of the appeal. Beyond this, the rule does 
not go. It does not necessarily lead to the con¬ 
clusion that all the persons who were parties to 
the suit should de rigueur be made parties to the 
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appeal. There is no other provision of law which 
denies to the appellant the right to implead only 
those persons whom he considers necessary and 
proper for the appeal. The appellant certainly 
runs a risk, but then he is to suffer if he commits a 
mistake. 

X exchanged with Y’s irrigated land his own 
banjar land. X then sold the irrigated land to Z. 

A, a co-sharer in the khata brought a suit for pre¬ 
emption alleging that the exchange by X was in 
fact a sale and impleaded X, Y and Z and his 
other co-sharers as defendants. The trial Court 
held that the transaction was sale and not ex¬ 
change and decreed the pre-emptor’s suit on pay¬ 
ment of a certain amount. Y appealed and made 
the pre-emptor a party but did not implead other 
persons who were parties to the suit: 

Held, that the appeal was properly constituted. 
The persons other than Y who were made parties 
to the original suit were not necessary parties to 
the appeal. AIR (V 29) 1942 Pesh 79 : 203 Ind 
Cas 91. 

-O. 41, R. 14 — Effect of non-service. 

The absence of service of notice on a respond¬ 
ent who has no interest in the subject-matter of 
appeal does not make the appeal incompetent. AIR 
(V 10) 1923 Cal 221 : 70 Ind Cas 687 : 49 Cal 
1043 : 36 CLJ 217 (DB). 

-O. 41, R. 14 — Extension of time. 

Notice to respondent returned unserved — Ap¬ 
plication for issue of fresh notice not made within 
time — Time may be extended excusing delay 
under S. 148. AIR (V 14) 1927 Bom 68 : 50 Bom 
815 : 28 Bom LR 1446 : 100 Ind Cas 147 (DB). 

-O. 41, R. 14 — Excusing delay and extending 

time, for issuing fresh notice under C. P. Code, 
O. 41, R. 14, under heads 2 and 7 of R. 2 of the 
Appellate Side Rules can be done by a single Judge. 
AIR (V 14) 1927 Bom 68 : 100 Ind Cas 147 : 
28 Bom LR 1446 : 50 Bom 815 (DB). 

——O. 41, R. 14 — Procedure. 

Per Madgavkar, J. — It is at least very doubtful 
whether, by reason of O. 41, R. 14. O. 9 including 
R. 5, as amended, applies to appeals. 25 MLJ 451, 
Diss. from. 

Per Fawcett, J. — Order 41 contains specific rules 
covering corresponding cases that arise in appeal. 
AIR (V 14) 1927 Bom 68 : 100 Ind Cas 147 : 
28 Bom LR 1446 : 50 Bom 815 (DB). 

-O. 41, R. 14 — Proper service. 

Where the notice of appeal was tendered to the 
eldest adult male member of the family residing 
in the same house with appellants but he refused 
to take the notice and it was served by affixation 
on the house. 

Held, the service was sufficient. AIR (V 9). 1922 
Oudh 268 : 69 Ind Cas 667 : 9 OLJ 439. 

- O. 41, Rr. 14, 17 and 21 — Appeal — Notice to 

respondent — Appellant's duty to furnish address. 

An Appellate Court should not presume that 
respondent has knowledge of the date of hearing 
of the appeal, if notice has not been duly served 
upon him. The appellant must give the correct 
address cf the respondent who is not bound to 
communicate his address either to the trial Court 
or the appellate Court and his omission to do s? 
is no abuse of the provisions of the Code. AIR 
(V 4) 1917 Lah 399 : 63 PWR 1917 : 136 PLR 
1917 : 41 Ind Cas 889.. 

-O. 41, R. 14 and O. 9. R. 3 — Notice of appeal 

— Absence of date — Ex parte decree. 

A Judge cannot decide an appeal ex parte when 
notice of appeal does not specify the date on wnicff 
the appeal will be heard. AIR (V 3) 1916 Cal 
513 ; 36 Ind Cas 624 (DB). 
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-O. 41, R. 14 (2) — Service of notice of further 

hearing of appeal on advocate of party — Refusal 
by him on the ground of his not being in charge 
of the case — If sufficient notice. 

Where a notice of the further hearing of an 
appeal was served on the advocate of the party 
but he endorsed on the notice that he was no 
longer in charge of the case, it would yet be “suffi¬ 
cient notice” to that party as the appointment of 
his counsel has not been terminated in one of the 
modes contemplated by O. 3, R. 4 (2), C. P. Code. 
AIR (V 37) 1950 AJme r 40. 

-O. 41, R. 16. 

-O. 41, R. 16 — Lahore Amendment — Effect 

•of the amendment is that the judgment-debtor is 
no longer to be considered a necessary party to the 
application by the assignee of a decree for the 
judicial recognition of his assignment. AIR 
<V 24) 1937 Lah 465 : ILR (1937) Lah 162 : 39 
PLR 904 : 171 Ind Cas 91 (DB). 


——O. 41, R. 16 — Cogent reasons to be given. 

The Appellate Court will not upset the judg¬ 
ment of the trial Court where no cogent reasons 
•are advanced for doing so. (1932) 137 Ind Cas 
301 : 33 PLR 41. 


•O. 41, R. 16 — Written arguments. 

All that R. 16 compels the Court to do is b 
hear the argument if any addressed and not t< 
Permit written argument. AIR (V 16) 1929 Nat 
89 : 11 NLJ 238 : 115 Ind Cas 173. 


O. 41, R. 16 — Appearance on adjourned date. 

The Code does not mean that if a party to ap¬ 
peal fails to appear on the day fixed by notice on 
tne Court s board, he has no right to appear at any 
other date to which the appeal is adjourned. AIR 

<V 13) 1926 Bom 424 : 28 Bom LR 738 : 96 Ind 
Cas 326 (DB). 


•O. 41, R. 16 — Procedure. 

h ear d counsel for one of the parties 
after the case had been closed and in the absence 
of the counsel for the other party. 

Held, that the Court acted illegally and its 

judgment was not valid. (1921) 63 Ind Cas 945 
(DB) (Lah). 

O. 41, R. 17. 

1. Appeal. 

Appearance —- Meaning of. 

Dismissal for default 

See also Note 2. 

Dismissal on merits. 

Dismissal for default of appeal from ex 
parte decree — Application to set aside ex 
parte decree. 

Effect of dismissal. 

Hearing of appeal ex parte. 

Notice of date for hearing. 

Restoration of appeal. 

Revision. 


2 . 

3. 

4. 

5. 


6 . 

7. 

8 . 

9. 

10 . 


1. Appeal. 

O. 41, R. 17 — Dismissal of, against some res¬ 
pondents. 

^ 0U Sh an appeal is dismissed against some of 
the respondents against whom the appellants did 
not want to proceed and who with the appellants 
were made defendants in the original suit, the 
appeal can proceed in the absence of these respon¬ 
dents. AIR (Vol 21) 1934 Cal 752 : 61 Cal 543 : 
59 CLJ 383 : 152 Ind Cas 66 (DB). 

O. 41, R. 17 — The provisions of O. 41, Rr. 17 
and 19 are equally exhaustive in the matter of 
appeals. AIR (Vol 14) 1927 Lah 622 : 28 PLR 
554 : 103 Ind Cas 425. 


41, R. 17 — Counsel appearing in Court but 
not arguing appeal — Appeal dismissed — Dis- 
niissal is for default and not appealable. 


The mere attendance at the Court of a Counsel 
who is not prepared to argue the case does not 
amount to an appearance of the appellant within 
the meaning of O. 41, R. 17. The dismissal of 
the appeal in such a case will be only a dismissal 
for default and no appeal will lie from such dis¬ 
missal. An application was made by a Counsel 
on behalf of the appellants asking for adjourn¬ 
ment, on the ground that their Counsel was un¬ 
able to appear that day. The Court refused to 
allow an adjournment, and the Counsel who filed 
the application on behalf of the appellants stated 
that he was not himself in a position to argue it. 
The Court then passed an order and referred to 
the judgment of the Court below as clear and 
well-reasoned, and remarked that there was no¬ 
thing on the face of it to suggest that any mis¬ 
take had been made either in law or in fact. 
It wound up: “The appellant’s Counsel being- un¬ 
able to argue the appeal, I have no alternative 
therefore but to dismiss the appeal with costs.” 

Held, that the order dismissing the appeal was 
merely one dismissing it in default and was not 
appealable. (Case law discussed.) AIR (V 12) 
1925 Oudh 549 : 28 OC 166 : 85 Ind Cas 811. 

-O. 41, R. 17 — Order of dismissal of appeal for 

default is not appealable. 

Order dismissing application for restoration of 
the appeal dismissed lor default, is not a decree or 
final order passed in appeal nor an order passed 
in the exercise of the original civil jurisdiction of 
High Court and so no appeal lies to Privv Council 
from the Order. AIR (Vol 11) 1924 Rang 208 • 

2 Bur LJ 294 ; 79 Lid Cas 504 (DB) 

-O. 41, Rr. 17 and 22 — Dismissal under O. 41, 

R. 17 — Cross-objections. 

When an appeal is dismissed under O. 41, R. 17, 
C. P. C., the cross-objections cannot be adjudicated 
upon the merits. When the appeal is dismissed 
under an erroneous impression as to procedural 
law. an appeal lies from the order of dismissal. 
AIR (Vol 1) 1914 Oudh 303: 1 OLJ 485: 25 Ind 

Cas 916. 

D. 41, Rr. 17 and 19 — Dismissal for default. 

Under the C. P. C., 1908, no appeal lies against 
an order dismissing en appeal for default An 
applicant for restoration of a suit or an apoeal 
dismissed for default or decreed ex parte is en¬ 
titled to be heard in support of the application 
and should be given an opportunity of proving that 
there was sufficient cause for his absence (1909) 

4 Ind Cas 816 (UB). 

-O. 41, R. 17: O. 41, R. 19; S. 105 (Ss. 556, 558, 

591 of old Code) — Order for re-admission of ap¬ 
peal dismissed for default not capable of being 
used by the appellant as a ground of objection to 
the decree. 

An order under S. 558 of the Code of Civil Pro¬ 
cedure re-admitting an appeal which had been 
dismissed for default under S. 556 is not appeal- 
able: neither is it ‘an order affecting the decision 
of the case’ which ‘may be set forth as ground of 
objection in the memorandum of appeal’ from the 
decree in the suit within the meaning of S 591 
of the Code. (1902) AWN 136 (137) : 24 A 464. 

2. Appearance — Meaning of. 

-O. 41, R. 17 — The fact that the plaintiff was- 

personally present in Court when he had a vakil 
there who applied for an adjournment which was 
refused, is not an appearance by the plaintiff for 
the purposes of O. 41, R. 17. AIR (Vol 14) 1927 
Mad 109 : 51 MLJ 684 : 99 Ind Cas 32. 

-O. 41, R. 17 — Incapacity of pleader to argue 

must be treated as non-appearance. 

On the adjourned date of hearing of an appeal 
the Court refused to grant further adjournment, 
and called upon the junior pleader to argue the 
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appeal. This the junior pleader said, he was un¬ 
able to do. The Court thereupon passed the fol¬ 
lowing order: “Pleader for Appellant states that 
he cannot argue the appeal. Vakil for Respon¬ 
dents ready. The appeal is dismissed for default 
with costs: 

Held, that in order to constitute appearance by 
a pleader it is necessary to show that the pleader 
was ready to place materials before the Court 
upon which the Court could apply its judicial mind 
and that there was no appearance within the 
meaning of O. 41 and that order of dismissal for 
default was right. AIR (Vol 10) 1923 Pat 520 * 
1923 PHCC 175 : 74 Ind Cas 941 (DB). 

-O. 41, R. 17 — An appearance by a pleader 

who is instructed only to apply for adjournment 
is not such an appearance as is contemplated by 
R. 17. AIR (Vol 7) 1920 Low Bur 96 : 10 LBR 
329 : 62 Ind Cas 57. 


-O. 41, R. 17 — Dismissal for default — Pre¬ 
sence of party to ask time to get pleader is not 
proper presence. 

Mere appearance of the appellant on the date 
of hearing to ask the Court to give time to get 
his pleader, is not an appearance within the mean¬ 
ing of the Code. There an appeal dismissed in 
such a case should be readmitted. AIR (Vol 2) 1915 
Cal 638 : 22 CLJ 72 : 30 Ind Cas 878 (DB). 

-O. 41, R. 17 (Ss. 556, 558 old Code) — Dis¬ 
missal of appeal for default — “Attend" — Ad¬ 
journment applied for by Pleader refused — De¬ 
fault — Re-admission. 

An application by a Counsel or Pleader who is 
instructed only to apply for an adjournment 
which is refused is not an appearance within the 
meaning of the Code. When in such circum¬ 
stances an appeal is dismissed, the dismissal is 
one for default under S. 556, C. P. C., so as to 
entitle the appellant to apply for re-admission un¬ 
der S. 558 of the Code. 4 CWN 237, Overruled. 
(1907 > 11 CWN 329 : 5 CLJ 247 (251) : 34 C 403 
(FB). 

-O. 41, R. 37 (S. 556 old Code) — “Default", 

meaning of — Appellant’s pleader present but 
asking* tor adjournment as he is unprepared to 
argue the case — IIow far default — Duty of the 
Court in such cases. 

When the appellant’s pleader is present but 
asks for adjournment as he is unprepared to argue 
the case, not having the necessary papers, there 
is no default on the part of the appellant and the 
suit shuld not be dismis ed. If the adjournment 
is refused the proper course is to write a judg¬ 
ment and dispose of the appeal. (1902) 25 M 267 
(DB». 

3. Dismissal for default. 

See also Note 2. 


O. 41, R. 17 and O. 32, R. 10 — Minor appellant 

— Next friend not appearing at hearing of appeal 

— Dismissal in default — Propriety — Court, if 
bound to stay proceedings. 


When the plaintiff’s next friend is absent at the 
time the suit is called on for hearing it can be 
properly dismissed in default under O. 9. R. 3 or 
O. 9, R. 8. C. P. Code, as the case may be. Similar 
is the case with an appeal, that is to say, when the 
appellant is a minor and his next, friend does not 
appear when the appeal is called on for hearing 
the Court may make an order that the appeal be 
dismissed. The only difference between the ap¬ 
peal and the suit is that when the suit is called 
and the plaintiff is absent, but the defendant is 
present, the Court is bound to dismiss it in de¬ 
fault under O. 9, R. 8, unless the defendant admits 
the claim or part thereof in which case a decree 
has to be passed upon such admission, while when 
the appehant is absent the Court may or may 


not dismiss the appeal in default even if the res¬ 
pondent is present. The word used in O 9 r 
8 is “shall" and that in O. 41, R. 17, which relates 
to dismissal of an appeal for appellant’s default 

Stay of proceedings can only be ordered under 
O. 32, R. 10, C. P. Code, when the next friend of 
the minor retires, dies or is removed and the mere 
fact that the next friend does not put in appear¬ 
ance when the case is called on for hearing will 
not justify his removal. AIR (Vol 37) 1950 PeDsii 
28 (DB). 

-O. 41, R. 17 — Applicability — Dismissal of 

appeal on counsel for appellant refusing to argue 
appeal as tftiey had no instructions. 

Where the counsel engaged by an appellant re¬ 
fused to argue the appeal as they had not receiv¬ 
ed their fees and the Court dismisses the appeal, 
it is not a dismissal for default of appearance but 
one on the merits. AIR (Vol 36) 1949 A 754* 
1949 ALJ 243 : 1949 AWR 354. 

-O. 41, R. 17 — Party present but unable to 

conduct proceedings as his Pleader was absent. 

Mere physical presence of a party does not 
mean his oresence for the purpose of conducting 
the proceedings. Where the Vakil of the appel¬ 
lant was absent and the appellant who was per¬ 
sonally present in the Court could not conduct 
the proceedings and the Appellate Court, there¬ 
fore, summarily dismissed the appeal: 

Held, that the Appellate Court’s order was 
correct. AIR (Vol 32) 1945 Mad 300: (1945) 1 

MLJ 331: 1945 MWN 328: 58 MLW 297. 

-Order 41, R. 17 — Appearance in the legal 

sense does not mean a mere physical presence 
within a local area or a room or anything of that 
kind. It means that a party or somebody on his 
behalf either expressly in words or by his con¬ 
duct demands an adjudication from the Court. 
It is possible that a party to a suit or other pro¬ 
ceeding might physically be present in a Court 
and might not make his presence known to It 
In these circumstances there is no appearance ip. 
the legal sense of the term. 

The Court adjourned the matter for a short 
while and was then told that Counsel’s brief of 
the case had been lost. It was also stated that 
Counsel for the appellant was busy elsewhere 
and could not appear in Court. The Judge direct¬ 
ed the party to engage other Counsel and offered 
to allow him to use the record of the Court to pre¬ 
pare his arguments. Some time was allowed and 
after that when the case was called, Counsel who 
by that time had put in his vakalatnama on be¬ 
half of the appellant said that he was unfortu¬ 
nately unable lo prepare the case and could not 
therefore argue on behalf of the appellant. The 
Court, in its order explained the circumstances 
and finally said: “Nobody appears to argue this 
appeal. I therefore dismiss it with costs”. 

Held, that this was clearly an order dismissing 
the appeal for default. Neither the appellant nor 
his Counsel asked the Court to decide the appeal 
on its merits even in the absence of arguments 
and therefore they did not, in the legal sense 
put in an appearance. AIR (Vol 26) 1939 All 451: 

' 1939) ALJ 355: 1939 AWR tHC) 366: 183 Ind Cas 
453. 

——O. 41. R. 17 — Appellant present but Counsel 
absent. 

Where on the date of hearing of the appeal 
before the lower Appellate Court, the appellant 19 
present but his Counsel is absent, the Court should 
pass orders on merits after examining judgment 
under appeal and the grounds of the appeal. It 
should not merely dismiss the appeal on the 
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ground that the appellant does not say anything 

T he v.°i'nf r of the lower °°urt. AIR (Vol 
24) 1937 Lah 691: 39 PLR 34: 171 Ind Cas 812. 

-O. 41 R 17 — Duty of Court — Pleaders or 
counsel should be sent for. 

doubt Peon’s calling out at the door of the 
Couit very often proves sufficient, but when there 
are pleaders the ordinary practice of sending fon 

d n °l be dlscon tinued. in appeals es- 

1S n0t absolutel y necessary that parties 
should be present in person when there are c 0 n. 

stituted agents in the shape of counsels in Court 
^ ls conduci ve to good work that thev 

MWMJ 63 e 2 nt (DB). AIR 1?) 1930 AU 217: 

~-0. 41. R. 17 — Improper dismissal. 

The mere unpreparedness of the appellant’s 
counsel to argue the appeal is no ground for the 

dlsmi * s tbe ap P eal for default. AIR (Vol 
16) 1929 Nag 89: 11 NLJ 238: 115 Ind Cas 173. 

-O. 41, R. 17 — Scope. 

Order 41, R. 17 , is intended to give the Court 
power to aojourn a case, if it thinks fit. It seems 
distinctly unfair that for default, the appellate 
Court may pass an order without hearing the ap- 
pe ants advocate or without hearing the a£ 

n i’ff WhlCh ^ W0Uld entirel y Preclude him from 
even afterwards questioning the finding of fart 

Ca®302 VO1 16> 1929 Rang 11 6 Ran S « 2 : U4 tod 

R * ^ 7 — Remand for enquiry. 
fiv^H 1 Ho? d f °A fur ^ her enquiry and report on a 

sinrx? & s° n - Am «™ »>« 

, “7°* 41 ’ 17 — Dismissal for default — Appel¬ 

lant present — Pleader absent. 

If an appellant is appearing through a Dlpader 

lent n e c P n!?^ der J 8 absent but the applhant, is pre- 
b states that hi s pleader is engag. 

ed elsewhere, the mere presence of the appellant 

is not an appearance within O. 41 R 17 CP r 

l Pat LJ 355: 30 M 274, 45 Ind Cas 189, Fob' It 

accormncd a te litigants to some 
extent if their pleaders happen to be absent in an- 

other court and have a chance of attending with¬ 
er l im ® s ° as r “ ot t0 disturd the business 

?£ tI ] e r, C ? u T r i; AIR (Vo1 7) 192 0 Pat 373: 5 Pat LJ 
17. 1 Pat LT 156: 54 Ind Cas 715 (DB). 

-O. 41, Rr. 17 and 19 — Dismissal for default 

— Pleader — ‘No, instructions’ — Procedure. 

f ?PP^ llant ’s pleader intimates to the Court 
tbfu^ haS ^instructions to argue the appeal, 
Judge rnust dismiss the appeal under O. 41 R. 

onnnrfnnif ?° th i at . the a PPehant may have ’the 

°l a ? blyi ng readmission of his appeal 

Ind Ca^’46 1 ’ R ’ 19 ‘ AIR (Vo1 6) 1919 Pat 521: 51 

- ^’ 41, R - 17 — Default — Translation or copy¬ 
ing charges not paid. 1 

has . Power to dismiss a suit or appeal 
thT r 2 aterlal ess ential for the progress of 

mpntc SP rvr SUCh translation of vernacular docu- 
Preplan of copies, etc., are war*-—- 

AIfT^VoT Iqio a T lntlff ’ S or aPPePant-’s default* 
to? els 691 (DB) W BUr 139 : 9 LBR “ 66 : 47 

r nn f^ ^ 17 and 19 — One vakil refusing to 
P E . air in i absence of another — Negligence. 

nnri oWO vakds appeared for an appellant 

RrounH d +b U + n ? en u °/ an appeal > sought on the 
frnm l ha tbe better of the 2 vakils was absent 
dkSic'S ? atlon was refused and the apoeal was 

cnnrh + ed for default: Held. ( 1 ) that the vakil’s 
nauct amounted to a very gross neglect of the 
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client’s interests. (2) that there was no sufficient 
ground for setting aside the order o[ d“:^al fOr 
defauit as condonement cf such negSce can 

Pat 388 1 AIR ^ Vo1 3) 1»16 

n 1 „ LJ 65 • 3o Ind Cas 429 (DB). 

in ?* 17 — Dismissal for default 

Pleader unable to argue. aLiault — 

Ph^icaf di^hi?it der f iS present but prevented by 

pnysical disability from arguing the rasp th Q i 
IS no default. (1911) 9 Ind Cas 857 (AU, ‘ theia 
9; 41, K ‘‘ 17 — Pleader present. 

sJxiwn i 5^ 

n t 0U1 ,^ ls ;1 s ht ‘n refusing to postpone 

Li b t ut a1o 

-0. 41. R. 17 - ?^rpreta«on meritS 

vJ* 41, It. 17 — Discretion. 

The power under R. 17 is discretionarv Th^ 

*»«* mSUit VATS?*? sam 

SSr'S ;,'K 

g&srsr&vz jsH-M 

LRA Civ 23 : 74 Ind Cas 905 (DE) d 667 ' 5 
^?or 4 adfour 1 nn^nf I l a p a r r ) C,,Iy *o ap- 

be Represented - Order 

must be deemed tc be unrepresented T7nr?„ Pa , r h ty 

Code A the Cou « apparently had d no power to 

a djourn the appeal in order to give the absent ao. 
pe.lant a further opportunity to put in nn 

ance. Under the present CoSe that course fs^ord ' 
nanly open to it. This seems to b e the obfeet of 
rnph^fHfi 6 ' Where an order under O. 41 R 17 
t0 have been P^sed. and the Judge decided 
^ be L case on merits, held the order was ult’ a virec 

( yo°io 10) 1923 Mad 13 ’ 45 Mad 882 • 16 MLW 
513 (DB) MWN 604 : 43 MLJ 317 : 69 I»d c2 

- O. 41, R. 17 — Powers of Court 

Where the plaintiff does not appear and the 
defendant appears, there is no discretion left in 

unde" O 4°l U V S 77 E wm° Appellat e Court 

ui.oei u. 41, R. 17. While the first Cnnrf io 

bound to dismiss the suit for default unde? O 9 
R - 8 > j he Appellate Court is not bound to make 
an order that the appeal be dismissed, if aP peh 
lant is absent and respondent appears, but it has 
jurisdiction to decide the appeal on merits AIR 
(Vol 8) 1921 Pat 325 : 2 PLT 36. R 

41 * R - 17 — Appellant present — Pleader ab 
sent — Appeal dismissed without going into me- 
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An appeal cannot be dismissed without going 
into the merits where the appellant was present 
but his pleader was absent and the appellant on 
being asked to argue his case said that he had 
nothing to say as he was a layman. The Court 
should have considered the grounds of appeal and 
decided the case on the merits. (1913) 35 All 105 : 
11 ALJ 18 : 18 Ind Cas 364 (DB). 

5. Dismissal for default of appeal from ex parte 
decree — Application to set aside ex parte decree. 

-O. 41, R. 17 — Effect of. 

An order dismissing an appeal for default, is 
not a decree and therefore the decree of the 
Court of 1st instance is not superseded by it nor 
does it merge into it. Therefore if an appeal 
from an ex parte decree is dismissed for default, 
the first Court can allow application to set aside 
that ex parte decree. AIR (Vol 4) 1917 All 392 : 
39 All 393 : 15 ALJ 286 : 39 Ind Cas 519. 

6. Effect of dismissal. 

-O. 41, R. 17 — Applicability — Appeal — 

Party and counsel present at hearing — Counsel 
requesting adjournment on ground of having 
been unable to study record and being unable to 
argue case — Party also not arguing — “Dismis¬ 
sal! in default” — Effect of — Application for re¬ 
storation under O. 41, R. 19 — Competency. 

On the day fixed for the hearing of an appeal, 
the appellant applied for an adjournment on the 
ground that she had not been able to engage a 
counsel. The Court adjourned the appeal to the 
next day, intimating that the appellant might, if 
she liked, engage and instruct a counsel in the 
meanwhile. On the next day the appeal was 
called, and the appellant and her Counsel were 
present. Counsel for appellant stated that as the re¬ 
cord was very bulky he had not been able to study 
it and therefore could not argue the appeal. The 
appellant also was unable to advance any argu¬ 
ments in support of the appeal. The Court dis¬ 
missed the appeal “in default”, on the ground 
that there was no reason for adjournment and 
that no one was prepared to argue the appeal on 
behalf of the appellant. 

Held, that the words “in default” in the order 
of dismissal did not imply default, in appearance 
Bnd the default lay in the refusal to argue the 
appeal and to show that the decree under appeal 
was not sustainable. Order 41, R. 17 C. P. Code, 
did not therefore apply to the case and hence an 
application for restoration under R. 19 of O. 41, 
was misconceived and incompetent. AIR (Vol 36) 
1949 EP 86 (DB). 

--O. 41, R. 17 — Order under, whether a final 

order. 

An order under O. 41. R. 17. is a judicial order. 
It may not be a judicial order dealing with the 
merits of the appeal, but it is certainly a judicial 
order dealing with the matter before the Appel¬ 
late Court and such an order dismissing an appli¬ 
cation in default is a final order within the mean¬ 
ing of Art. 182. Col. 3. Cl. (2). Lim. Act. AIR (Vol 
22> 1935 Lah 771 : 16 Lah 564 : 37 PLR 727 : 161 
Ind Cas 122 (DB). 

-O. 41, R. 17 — The effect of the dismissal of 

the appeal for default is to put the parties in 
the same position as if there had been no appeal 
©r as if it. had been dismissed on the merits. AIR 
(Vol 10) 1923 Nag 1 : 7 NLJ 163 : 68 Ind Cas 239. 

7. Hearing of appeal ex parte. 

- O. 41, R. 17 — Respondent absent. Court duty 

of — u. P. Land Revenue Act, S. 219. 

Under O. 41. R. 17 (2) the Court is hound to 
hear the appeal and record a judgment even 
though the respondent is absent. Failure to do 
bo is a material irregularity within the meaning 
of S. 219 of the U. P. Land Revenue Act, and the 
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Board of Revenue can interfere. (1920) 2 UPLR 
(BR) 26 : 56 Ind Cas 386. 

8. Notice of date for bearing. 

-O. 41, Rr. 17, 19 — Adjournment. 

When the plaintiff and the defendant are in- 
formed to appear on a particular date and an 
adjournment is made on that date in the absence 
of the defendant it is unfair to expedite the date 
of hearing without notice to the defendant. (1940) 

42 PLR 271. 

-O. 41, R. 17 — Where no date is fixed for the 

hearing of an appeal and no notice is given to 
the parties of any date on which the hearing of 
the appeal would be taken up, an order dismissing 
the appeal for default is without jurisdiction. AIR. 
(Vol 11) 1924 Lah 279 : 69 Ind Cas 618. 

9. Restoration of appeal. 

-O. 41, Rr. 17 and 19 — Applicability — Appeal 

— Notice of hearing date not served on appellant 

— Dismissal under error — If one for default —• 
Restoration — Inherent powers — Limitation 
Limitation Act, Art. 168 — Inherent powers — C. 

P. Code, S. 151. 

An order dismissing an appeal for default can 
fall under O. 41, R. 17, only if the dismissal is 
on a date of which the appellant has notice. 
When the appellant has had no notice of the 
date, the order of dismissal is not one falling un¬ 
der O. 41, R. 17, C. P. Code, and hence neither 
R. 19 of O. 41, nor Art. 163, Limitation Act, will, 
apply. Where the Court takes the file on a cer¬ 
tain date of which the appellant has no notice 
and dismisses the appeals under some error, it is 
not a legal dismissal, and the Court can rectify 
the error at any time in the exercise of its in¬ 
herent powers. AIR (Vol 36) 1949 All 36 : 1948 
AWR (HC) 310 (1). 

-O. 41, R. 17 — Appellant and his pleader not 

prepared to address Court — Appeal dismissed for 
default — Meaning of such order — Restoration. 

Where the appellant and his pleader are noli 
prepared to address the Court there is no hearing 
and therefore nothing is shown to the Appellate 
Court as to why it should interfere with the deci¬ 
sion of the Court below. The burden of proof is 
on an appellant to show that the decision which 
he appeals from was wrong and where he does 
not address the Court at all, there is no point 
raised for determination and it is not necessary, 
therefore, to give a decision on any point or the 
reasons for the decision. It is sufficient for the 
Court to pass an order of dismissal for default. 
Such an order does not necessarily mean that the 
appeal is dismissed for default of appearance. Ih 
such circumstances, the order means that the ap¬ 
peal is dismissed for default of proof and not for 
default of appearance. Such a case therefore does 
not fall under O. 41. R. 17. Civil P. C., and an ap¬ 
plication for restoration does not lie. AIR (Vol 
27) 1940 A LI 248 : (1940) ALJ 126 : ILR (1940) All 
220 : 1940 AWR (HC) 157 : 189 Ind Cas 163 (DB). 

-O. 41, Rr. 17, 19 — Restoration. 

When a Counsel remained in Court to argue his 
appeal from 10 A.M. to 3-20 P.M. when he goes to 
attend his case in another Court, the Court did 
not exercise a sound judicial discretion in dismiss¬ 
ing the appeal at 3-50 P.M. or in refusing to set 
aside his order on the following day. (1933) 40 
PLR 76. 

-O. 41, R. 17 — Notice to Counsel but not to 

party. 

When a Judge takes it upon himself to give 
notice of the hearing not only to the Counsel but 
also to the party, he ought to in ordinary fairness, 
wait until the notice was duly served upon tne 
party, especially in view of the fact that the 
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Counsel had noted on the notice issued to him that 
he was enaged only to argue the appeal at a par¬ 
ticular place. Under the circumstances, the 
Judge ought not to take the drastic step of dis¬ 
missing the appeal for default and should restore 
the appeal. AIR (Vol 23) 1936 Lah 209 : 37 PLR 
779 : 161 Ind Cas 218. 


" 9 it. 17 — Restoration — Counsel appear¬ 

ing immediately after dismissal. 

Where the Counsel engaged on behalf of the ap¬ 
pellant who was a pardanashin lady, came to the 
Court almost immediately after the order of dis¬ 
missal of the appeal in default and represented 
that as there was a lengthy appeal above his case 
in the cause list, he did not expect his case to be 
called so soon as that, he was busy in another part 
of the Court: 

Held, that the default should be excused and 
appeal restored, particularly in view of the fact 
that the interests of a pardanashin lady were in¬ 
volved. AIR (Vol 19) 1932 Lah 65 (1) ; 33 PLR 
85 : 134 Ind Cas 120. 


O. 41, R. 17 — Restoration. 

It is not open to an appellate Court to dismiss 
an application to restore an appeal dismissed un¬ 
der R. 17 for default without giving the appel¬ 
lant an opportunity as required by R. 19 o 41 
AIR (Vol 14) 1927 Cal 888 : 104 Ind Cas 347 (DB)! 

—9- 41, R. 17 — Inherent powers. 

Suits or appeals dismissed for default under 

• J B ’ ° r °* 41 * Rl 17 > can onl y be restored if 
sufficient cause is shown and the Courts, in the 

absence of such sufficient cause being shown are 
precluded from invoking in aid their inherent 
powers under S. 151. AIR (Vol 14) 1927 Lah 622 : 
28 PLR 554 : 103 Ind Cas 425. 

r 9* 41 >. 17 Hr. 17 and 19 are ex¬ 

haustive in respect of cases where an appellant 

has maae default in appearance in an appeal, and 

has nQ inheren t Power under S. 151, 
c. P. Code, or otherwise, to restore an appeal 
dismissed for default. AIR (Vol 11) 1924 Mad 114 • 
45 MLJ 813 : 47 Mad 171 : 33 MLT 207 : 18 MLW 
870 : 76 Ind Cas 836 (DB). 

-<>• 41, Rr. 17 and 19 — Dismissal for default 

— Restoration — Sufficient cause. 

Where an appeal was transferred by the Dis¬ 
trict Judge from one Subordinate Court to another 
without notice to any party and the appellants 
were thereby unable to be present in the latter 
Court at the time the case was called on, held, 
that sufficient cause has been shown to restore the 
appeal dismissed for default. AIR (Vol 6) 1919 Cal 
1058 : 46 Ind Cas 881 (DB). 

-O. 41, Rr. 17 and 19 — Restoration of appeal 

— Dismissed for default. 

A Court has the discretionary power to restore 
an appeal dismissed owing to the negligence of 
the applicant’s pleader, where the applicant him¬ 
self nas shown all possible diligence towards 
causing appearance to be made. (1912) MWN 

< 3 db) 11 MLT 280 : 22 MLJ 284 : 14 Ind Cas 823 


“7 9* 41 » R - 17 ““ Dismissal for default — Suffi¬ 
cient cause for absence of a party. 

In the case of appeals dismissed for default at 
an early part of the day under R. 17, the Court 
snould give further opportunity to the defaulting 
party before its rising to show whether he was pre- 
sent or not. if the appellant can give a reason. 
aoie excuse for his own absence the pleader’s ab¬ 
sence in a case need not be satisfactorily explain¬ 
ed. 34 PLR 1910 : 8 Ind Cas 226. 

41, R. 17 (S. 558 old Code) — Suit decided 
grounds affecting all defendants equally — Ap¬ 
peal dismissed for default — Death of one defen- 
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dant-appellant pending appeal — Application by 
surviving appellants for restoration. 

A suit was decreed against several defendants on 
the grounds common to all. The defendants ap¬ 
pealed and alter the filing of the appeal one of} 
tfiem died. Ultimately the appeal was dismissed 
lor deiault of appearance, no steps having mean¬ 
while been taken to. bring on to the record the re¬ 
presentatives of the deceased appellant. Held that 
inasmuch as it would have been competent to one 
only oi the defendants, having regard to S. 244 
of the Code of Civil Procedure, to appeal against 
the whole decree, there could be no objection to 
the surviving defendants applying for restoration 
oi appeal. (1901) AWN 192 (193). 


10. Revision. 

-O. 41, Rr. 17, 30, 31 — Absence of appellant on 

date of hearing — Order dismissing appeal for non- 
appearance — Revision. 

Where on the day fixed for the hearing of an:- 
appeal, or on any other day to which the hearing 
may be adjourned, the appellant does not appear 
when the appeal is called on for healing, the Court! 
is entitled to make an order that the appeal be 
dismissed. It is not the duty of the Judge to pro- 

^tathe manner laid cIown °- 41 , Rl '- 30 and 


No revision lies from an order passed by the Court 
that the appeal be dismissed as the appellant did 
not appear on that day which was the day fixed 
for the hearing of the appeal. AIR (Vol 27; 1940 All 
310: (1940) ALJ 121: 1940 AWR (HC) 156: 190 Ind 
Cas 656 (DB). 

-O. 41, R. 18. 

41 > R - 13 — The provisions 

of R. 18 read with Art. 168, Lim Act are exhaustive* 
There is no inherent power remaining to the 
High Court ex debito justitae to allow appeals 
which are time-barred or to set aside an order dis¬ 
missing an appeal under S. 41, R. 18, Civil P. C 
AIR (Vol 30) 1943 Sind 132: ILR (1943) Kar 409 * 
209 Ind Cas 326 (DB). 


-° 41, R. 18 — Grounds for dismissal. 

Appeal dismissed against respondent who isi 

necessaiy party and order not appealed against _* 

Whole appeal abates — Appeal being imperfectly 
constituted Court cannot make contradictory de 
crees. AIR (Vol 17) 1930 Cal 346. 

O. 41, R. 18 — There is no distinction in prin¬ 
ciple or suhstance between an appeal dismissed on 
the day nxed for the hearing for default in payment 
of process fee under O. 41, R. 18 and an appeal dis¬ 
missed before the hearing for default in payment 
of process fee or of the costs of preparing the paper 
book. They stand upon the same footing and can¬ 
not be differentiated and an application to restore 
an appeal in the one case is ejusdem generis with, 
similar applications in the other cases. In each 
instance the appeal is dismissed for want of pro¬ 
secution and to an application to restore any such 
appeals Art. 168, Lim. Act, applies. (Case-law 
referred.) AIR (Vol 17) 1930 Rang 228 (FB). 

*-O* 41 ’ R - 18 — Notice to respondent not served 

—Failure of appellant to supply identifier is no 
ground for dismissal of appeal. AIR (Vol 10) 1923 
Pat 114: 65 Ind Cas 49: 3 PLT 498 (DB). 

-O. 41, R. 18 — An appeal lies under Cl. 10 of the 

Letters Patent from the order of a Judge in cham¬ 
bers rejecting an application under O. 41, R. 19 , c~ 
P. Code, for the re-admission of an appeal disrn’ss.” 
ed in default. AIR (Vol 13) 1926 Lah 617- 89 Ind 
Cas 795 (DB). 

-O. 41, R. 18 — Order not appealable. 

No appeal lies against an order passed under O, 
41, R. 18, and to avail itself of the provisions of o! 
41, R. 18, it is the duty of the Appellate Court to> 
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iix a date by which the process fees are to be paid 

AIR (Vol 6) 1919 Lah 203: 169 PR 1919: 52 Ind Cas 
179. 

-O. 41, R. 18 — Talabnama deposited — Notice 

to respondent not filed — Dismissal of appeal if 
valid. ’ 

A dismissal of appeal is wrong if it is made under 
O. 41, R. 18 when the Talabnama has been deposit- 
ed but the notice to the respdt. for the issue of 
process has not been filed. (1912) 16 CWN 498 * 
15 CLJ 683 : 13 Ind Cas 694 (DB). 

O. 41, R. 18 (S. 557 old Code) — Dismissal of 
appeal on failure to deposit costs of effecting ser¬ 
vice. 

A Judge has no jurisdiction to dismiss an appeal 
before the date fixed for hearing on the ground that 
the talabana had been paid late and that, without 
ascertaining that service could not be effected be¬ 
fore the hearing day. (1908) 35 C 535 (536) (DB). 

-O. 41, R 19. 

1. Scope. 

2. Sufficient cause. 

3. Who can apply. 

4. Limitation. 

5. Inherent powers. 

6. Non-payment of printing costs. 

7. Default in depositing process fees. 

8. Deficiency in court-fee. 

9. Other remedy. 

10. Right of fresh appeal. 

11. Notices. 

1. Scope. 

-O. 41. R. 19 — Applicability — Counsel asking 

for adjournment and on its refusal reporting no 
instructions — Dismissal — Restoration — Inter¬ 
ference in revision. 

Where on the day of the hearing of an appeal 
the appellant is absent but his counsel asks for an 
adjournment and on its refusal reports no instruc¬ 
tions and the appeal is dismissed for default and 
it is later on restored on the application of the 
Appellant, the case falls under R. 19 of O. 41. C. P. 
Code. The order of restoration is not open to re¬ 
vision. (1947) 1947 OA (CC) 363: 1947 AWR (CC) 
363: 1947 OWN 541. 

-O. 41, R. ID — Order 41, R. 19 is not applicable 

in a case where the date on which the appeal was 
rejected under O. 41, R. 10 (2) was not fixed for the 
hearing of the appeal. An ord^r therefore refusing 
to restore the appeal so rejected is not appealable. 
No power is vested in the Court to allow the appel¬ 
lant to proceed with his appeal even if he is put to 
great hardship in not allowing him to proceed with 
it. AIR (Vol 26) 1939 All 733: ILR (1940) All 19 * 
(1939) ALJ 998: 1939 AWR (HC) 739: 187 Ind Cas 
31. 

2. Sufficient Cause. 

(a) Counsel’s negligence. 

(b) Default of counsel. 

(c) Default of party. 

(d) Counsel’s pre-occupation before another 

court. 

(V) Counsel's duty. 

(f) Absence of knowledge of the date fixed. 

(g) Practice of court. 

(h) Guiding principle. 

(i) Counsel’s error. 

(a) Counsel’s Negligence. 

-O. 41 , R. 10 — Sufficient cause — Counsel’s 

negligence. 

If the counsel in whom an anpeal is entrusted 
does not perform his duty by his client, the latter 
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has a remedy against him but the negligence of 
counsel in not appearing to argue the appeal will 
not constitute a sufficient cause for readmitting 
the appeal nor will it absolve the client of his res¬ 
ponsibility to prosecute the appeal with due dili¬ 
gence. AIR (Vol 35) 1948 Oudh 116: 23 Luck 22* 
1947 OWN 579: 1947 OA (C C) 383: 1947 AWR (CC) 
383 (DB). K ' 

—O. 41, R. 19 — Failure of Counsel to ascertain 
before what Bench the case was to be heard. 

It is the duty of Counsel to ascertain what cases 
he has on a particular day and his failure to 
carry out the duty is due to negligence and is not 
sufficient excuse for seeking to get the dismissal 
for default set aside. AIR (Vol 20) 1933 Lah 1043 
(1): 35 PLR 313: 147 Ind Cas 69B (2) (DB). 

-O. 41, R. 19 — Laches of an advocate is not 

sufficient ground for restoration of appeal either 
under R. 19 or under S. 151. AIR (Vol 13) 1926 
Rang 50: 3 Rang 488: 92 Ind Cas 208. 

-O. 41, R. 19 — Restoration — Neglect of pleader. 

Neglect of the advocates for which no adequate 
excuse is put forward is no ground for restoring 
an appeal dismissed for default of appearance 
(1909) 5 LBR 44: 2 Ind Cas 538. 

(b) Default of Counsel. 

O. 41, R. 19 — Case last on list called earlier 
— Very short time given for calling Pleader. 

Where a case which was last in the list was 
called earlier in order and in time and the Court 
allowed only five minutes’ time to call Counsel 
and the case was dismissed in default: 

Held, that an application to set aside the dis¬ 
missal should be granted, regard being had to the 
distance between that Court and the other Courts. 
AIR (Vol 19) 1932 Lah 387: 33 PLR 420- 138 Ind 
Cas 702. 

-O. 41, R. 19 — Late appearance of appellants’ 

pleader owing to rain is not sufficient reason for 
restoration. AIR (Vol 13) 1926 Cal 1152: 96 Ind 
Cas 377 (DB). 

(c) Default of party. 
f O. 41, R. 19 — Illness of party. 

Where an appeal is dismissed or the cross-appeal 
is decreed ex parte, and the appellant or the res¬ 
pondent have engaged counsel, mere illness of the 
party is not sufficient reason. He must account 
lor the absence of the counsel at the hearing. 
(1929) 117 Ind Cas 382 (Lah) (DB). 

(d) Counsel’s pre-occupation before another 

Court. 

’ 41. R. 19 — Sufficient cause — Counsel’s pre¬ 

occupation before another Court. 

The counsel’s pre-occupation before another 
Court when the appeal was called on for hearing 
is not a sufficient cause within O. 41, R. 19, C. P. 
Code for restoration of the appeal dismissed for 
default, AIR (Vol 35) 1948 Oudh 116: 23 Luck 22- 
1947 OWN 579: 1947 OA (C C) 383 ; 1947 AWR (CO) 
383 CDB). 

-O. 41, R. 19 — Absence of appellant’s pleader 

on account of his being busy in another Court 
when the appeal is called on for hearing is suffici¬ 
ent cause for restoration of the appeal and High 
Court will set aside an order rejecting an applica¬ 
tion for restoration in such case. AIR (Vol 13 ) 
192G Cal 1231: 44 CLJ 165: 97 Ind Cas 573 (DB). 

-O. 41, R. 19 — When a pleader is engaged in 

another Court some one should be left behind to 
inform the Court of the fact, so that, if it, likes 
it can take up some other business. The disappear¬ 
ance of every person connected with the party, in 
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the hope that the Court will be compelled to wait 
for the pleader, is certainly a wrong method and 
if the appeal is dismissed, the appellant will not 
he granted a re-hearing. AIR (Vol 12) 1925 Oudh 
234: 79 Ind Cas 550. 

—- O. 41, R. 19 —_ Restoration — Non-appearance 
ot pleader — Whether a sufficient cause. 

The non-appearance of the pleader due to his 

engagement in another court is not a sufficient, 

cause for the restoration of an appeal dismissed 

for default. AIR (Vol 1) 1914 Cal 763: 24 Ind Cas 
-826 (DB). 

(e) Counsel’s duty. 

—"O. 41, R. 19 — Where a Judge for any reason 
crdeis a case which is before him for hearing to 
be put down lower in the list, he need not give 
notice to tne pleader of the parties. Counsel are 

5v^ e i^ ed pe present v/ithin the compound of 
the Court if they have got any case in the list If 
an appeal is dismissed for default in such case it 
cannot be reinstated. AIR (Vol 11) 1924 Lah 189' 
71 Ind Cas 813. 

7 f’* R- 19 Counsel arguing; another case 
m another Court. 

Whe.e the legal practitioner knew that he was 
not likely to be able to argue the appeal when 
ca.led and made no arrangement lor another coun- 

He was not sufficient cause for resto- 

ration. AIR (Vol 10) 1923 Lah 97: 63 Ind Cas 785 

PleadeLs' futy ~ KeStoration ~ Sufficient cause- 

Pleaders must attend the case, or appeal when 
it is called on for hearing; it is not the court’s 
huty to send for a pleader or to look to their con¬ 
venience. (1910) 5 Ind Cas 120 (All) (DB). 

(f) Absence of knowledge of the date fixed. 

9: 4l ; J? "7 Absence of knowledge of the 
date fixed for tne nearing of the appeal is a suffi- 

S e p«ii C pH US n f0 < r fj J llure t0 appear when the appeal 
is called on for hearing within R. 19 AIR Vol 

14) 1927 Lah 365: 101 Ind Cas 203 

I 4 ^» R” Where the appellant did not 

know the date of the hearing of the appeal and 

^ ak H W1 i h whom he ha d entrusted the case 
had died and in these circumstances the Subordi¬ 
nate Judge he'd there were sufficient reasons to 
excuse appellant’s absence. 

Held, that the restoration of the apnea’ after 

97 ef Cca S s j 6 “B) AIR (V01 13) 1926 Mad 1210: 

(g) Practice of Court. 

l 9 Application to set aside dismis¬ 
sal of appeal for default — Previous negligence on 

° f appeUant in Prosecution of appeal — 
If can be made a ground for refusing restoration. 

Wheie an application is made under O 41 R iq 

O dlm^sLl P f^ e H dl r 1 Code ’ t0 set the or ter 

the^lmp t n 3 e £ u]lt 0f an appeal and restore 

netitiom7v’o°oUf’ f there Were valid excuses for the 

s abs ence on the date when the apneal 

or wane of rtiii f0r default ’ the Previous negligence 
to dd,gence on th Part of the appellant 

eroE fA 1 ! 6 appeal should not be made a 

37) iqso i 1101 for restoration. AIR (Vol 

U950) 1 MLJ 719 LW 441: 1950 MWN 420 (1 ' : 

I 717°'*}' R * \ 9 ~7 Restoration — Appeal fixed as 

ffisVlr S a , kGn Up first — Appellant and 
s Pleader being absent appeal dismissed. 

laid°H^f ner - al rule of milv ersal application can be 
wn in matter of application for restoration 

5F.Y.D./D.F. 16 
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cwn^a^ts 8 ’ EaCh CaSe haS t0 be decided on its 

An appeal was fixed for hearing on a certain 
oace as the last on the cause list. It was however 
called out at 11-30 on that date and as neither the 
appehant nor his P.’eader were present the appeal 
was dismissed in default. Within a lew minutes 
oi the dismissal, an application for restoration was 
made, supported by an affidavit, in which it was 
sta-ed, that the appellant could not be present as 
he was attending another case in another Court at 
me time, and that the Pleader seeing that the 
case was last on the list, had gone away to the 
Bar room expecting that the case would not be 
taken up for some time : 

He’d, that as the absence of the anoellant or his 
Counsel was not intentional, in the peculiar cir¬ 
cumstances of the case, there was sufficient ground 

i° T V' e ^ 0i ; a ^ n 0f fche appeal on Payment of costs. 
AIR (Vol 26) 1939 Lah 267; 41 PLR 97. 

—-O. 41, R. 19 Appeal summarily dismissed — 

app, ; f cation dism ssed on ground of 
Court discipline — No investigation on merits. 

Couits exist not fcr the purpose of imposing dis¬ 
cipline on practitioners or parties but for the pur¬ 
pose ot administering justice. P 

v ™ er ff ore - an order rejecting an application for 
lestoiation ox an appeal which has been summari¬ 
ly dismissed, should state reasons for its rejection 
ana the application for retoration should be in- 
\estigated on merits. The mere reason that the 
application is dismissed on the ground of “Court 
discipline is not sufficient and such an order will 
oe set aside. AIR (Vol 24) 1937 Pat 624- 172 Ind 
Cas lo5: 4 BR 111 (DB). 

" T^' R- — An application for restoration 
under O. 41, R. 19 should not be dismissed in de- 

t ^ 1 L h ° Ut glvlng the appellant any opportu- 

l^lnd Cas"™! 1 . 63 AIR (V °' 17) ' 93 ° Lah 112: 

O. 41 R. 19 — Dismissal at unexpected time. 
v\ iieie the appeal which was the 17th on the list 
of appeals was called on unexpectedly at 12-30 p.m 
and dismissed for default. 

..^at the case should be restored on pay¬ 
ment oi costs. AIR (Vol 13) 1926 Rang 109- 4 
Rang 18: 5 Bur LJ 8 : 95 Ind Cas 521. 

41, R. 19 — Transfer of appeal 

T ,^f- Siei : of a-PPfal from Dt. Judge to Add). Dt 

Judge — Appellant ignorant of transfer and hence 

Appeal dismi ssed for default — Dismissal 

Sffi S.IVSg ,. 4191 ™ 1211125 

O-. 41, R. 19 — Where soon after the appeal 

was dismissed for non-appearance of the appe'lant 

or his pleader, but soon after the appellant’s plea¬ 
der appeared and satisfied the Court that failure 
to appear was wholly unintentional, the appeal 
was restored. (1924) 79 Ind Cas 504: 5 LLJ 89. 

—-O. 41. R. 19 — Appeal dismissed for default — 
both parties asking for restoration and praying 
compromise to be filed - Court should ‘restore 
appeal AIR (Vol 10) 1923 Cal 319: 68 Ind Cas 448 

(DB). 

Z°‘ 41 ; R * } 9 ~~ Restoration — Sufficient cause 
Transfer of cause — Notice to part ; es affected 
— Omission to give — Disposal of appeal in ab¬ 
sence of parties. 

Where on a transfer of an appeal from the Dt 
Judges oO the Subordinate Judge’s Court there 
was nothing to show that the information was 
communicated to the parties or their pleaders the 
appellant had a very good cause for not appearing 
when the case was called on. AIR (Vol 5) lQift 
Pat 341: 3 Pat LJ 218: (1918) Pat HCC 17' 4 Pat 
LW 75: 43 Ind Cas 925 (FB). 4 Pat 
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--O. 41, B, 19 — Restoration — Sufficient cause 

— Date of hearing postponed but not communica¬ 
ted. 

Where an order of postponement of a case was 
not communicated to any of the parties concerned 
and the appeal was dismissed for default of appear¬ 
ance on the part of appellant. Held, that 
there was sufficient cause for restoration of the 
appeal. AIR (Vol 3) 1916 All 326: 32 Ind Cas 936 
(DB). 

(h) Guiding principle. 

—O. 41, R. 19 — “Sufficient cause” — Default 
of counsel not intentional nor due to negligence. 

No general rule can be laid down for dealing; 
with application for restoration of appeals. Eacn 
case has to be decided on its own facts. Where 
the default of the counsel is not intentional and 
cannot be attributed to negligence on his part, 
there is sufficient ground for restoration of the 
appeal on payment of costs. AIR (Vol 36) 1949 
Ajmer 18 : 1949 AMLJ 101. 


, R. 19—2. Sufficient cause 484 

the traditions of cordiality between the Bench and 
the bar and that no endeavour will be lacking on 
the part of the members of the bar to facilitate 
the disposal of work before the Court as far as 
possible. AIR (Vol 24) 1937 Mad 503 : (1937) MWN 
195 : (1937) 1 MLJ 632 : 45 MLW 717 : ILR (1937> 
Mad 607 : 171 Ind Cas 533. 

-O. 41, R. 19 — Re-admission of appeal — 

Opportunity to produce proof that appellant was 
prevented from appearing. 

Order 41, R. 19, indicates that an appellant is 
entitled to produce proof that he was prevented 
from appearing upon the day fixed for hearing 
and that if he can prove that he was prevented 
by sufficient cause, his '•appeal shall be re-admit¬ 
ted. 

Where the appellant was not allowed any op¬ 
portunity to produce proof, and there was nothing 
before the Court to indicate whether he had been 
prevented from appearing by sufficient cause or 
not • 


--O. 41, R. 19 — Sufficient cause — Judicial de¬ 
cisions — Value of. 

The question whether sufficient cause for read¬ 
mission of an appeal dismissed for default has 
been made out or not is not one which can be 
decided with the aid of judicial decisions, except 
in so far as the decisions lay down any principle 
of universal application. Each case must depend 
upon its special facts and must be determined 
upon its own circumstances. There can be no 
hard and fast rule in determining a simple ques¬ 
tion of fact as this. AIR (Vol 35) 1948 Oudh 116 : 
1947 AWR (CC) 383 : 23 Luck 22 : 1947 OWN 
579 : 1947 OA (CC) 383 (DB). 


Held, that the case must be decided upon its 
merits after an opportunity is given lor the pro¬ 
duction of proof. AIR (Vol 22) 1935 Pesh 110 (1) r 
157 Ind Cas 171. 

-O. 41, R. 19 — Adjourned date correctly enter¬ 
ed in cause list — Summary dismissal of — Op¬ 
portunity to be given to appellant. 

Where although the adjourned date of hearing 
of an appeal was correctly entered in the cause 
list, the appellant did not enter appearance and 
the appeal was, therefore, dismissed and subse¬ 
quently his application for restoration was dis¬ 
missed' by the Court relying on the entry in the 
cause list: 


- O. 41, R. 19 — Restoration of appeal — Con¬ 
siderations. 

It cannot be held that an appeal should bo re¬ 
stored unless something equivalent to misconduct 
or gross negligence is shown on the part of the 
defaulting appellant. The sound view to take 
would be to consider whether tht applicant has 
made out a sufficient cause and where the appli¬ 
cant has failed to show due diligence in the pro¬ 
secution of his case, he is not entitled to restora¬ 
tion of the appeal. AIR (Vol 35) 1948 Oudh 116 : 
1947 AWR (CC) 383 : 23 Luck 22 : 1947 OWN 
579 : 1947 OA (CC) 383 (DB). 

-O. 41, R. 19 — Application to set aside order 

of dismissal for default — Considerations — Non- 
appearance due to default of Counsel. 

In dealing with application to set aside an order 
of dismissal for default, the Court has to consider 
the position of the party concerned rather than 
the conduct of the members of the bai (hough it 
may sometimes he difficult to dissociate the one 
from the other. As regards the position of the 
party, a litigant should not be deprived of hearing 
unless there has been something equivalent to 
misconduct or gross negligence on his part or 
something which cannot bt set right by his being 
ordered to pay costs; where the non-appearance 
is due to tlie default of the Counsel engaged in 
the case, a similar consideration will mutatis mu¬ 
tandis be applicable, when the Court has to decide 
whether there was sufficient cause for the non- 
appearance of the party or of his Counsel. This 
consideration is all the more weighty when dealing 
with cases of default in appearance before the 
High Court, because it, mav sometime happen that 
the party is not present here at all, having en¬ 
trusted his case to Counsel. It will bo unmerited 
hardship if the party’s interests should be irre¬ 
parably prejudiced by reason of every default on 
the part of the Counsel. 

Dictum.—Every endeavour Is expected to be 
made to maintain, and if possible, Improve upon 


Held, that the lower Court overlooked the fact 
that a bona fide mistake might have been made 
about the date and that an opportunity should 
have been given to the appellant to prove his 
case and the appeal should not have been dis¬ 
missed summarily. AIR (Vol 20) 1933 Pat 128 ; 
142 Ind Cas 576 (DB). 

-O. 41, R. 19 — Duty of Court to allow appli¬ 
cant to substantiate his plea. 

Where an appeal is dismissed for default of ap¬ 
pearance and the appellant applies for restoration 
of th? appeal he must be given an opportunity to 
substantiate his plea. (1931) 132 Ind Cas 5 : 31 
PLR 969. 

-O. 41, R. 19 — Where an application is made 

for restoring an appeal dismissed for default of 
appearance the Court .should give the party an 
opportunity to substantiate his plea. (1930) 31 

PLR 969. 

-o. 41, R. 19 — Proof of. 

When an application for re-admitting an appeal 
dismissed for default, is made, it should be treated 
as a miscellaneous matter and the applicant 
should be given an opportunity to show that he 
was prevented by any sufficient cause from being 
present when the appeal was called on for hearing. 
AIR (Vol 12) 1925 Cal 269 : 82 Ind Cas 330 (DB). 

-O. 41, R. 19 — Restoration — Procedure. 

When an appeal is dismissed for default the 
applicant should be given an opportunity of 
proving sufficient cause before rejecting his appli¬ 
cation for restoration of appeal. AIR (Vol 7) 
1920 Cal 663 : 57 Ind Cas 762 (DB). 

-O. 41, R. 19 — Dismissal for default — Appli¬ 
cation to restore — Summary rejection. 

An application to restore an appeal dismissed 
for default, an appellant cannot be rejected sum¬ 
marily without giving appellant the opportunity' 
to establish the grounds set forth therein. Whe¬ 
ther there is or is not any reason why the appel¬ 
lant’s counsel should not have been present Is 
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Immaterial, if the 

J V —4**44*UVU HUO 1U 

and unable to attend. AIR (Vol 6) 1919 Lah 276 : 
38 PWR 1919 : 69 PLR 1919 : 52 Ind Cas 926. 

——O. 41, R. 19 — Restoration — Sufficient cause 
— Pleader’s mistake. 

Though error of a pleader in noting a wrong 
date in his diary as the date of the appeal was 
not a sufficient cause for restoring the appeal dis¬ 
missed for default, the Court could have passed 
an order of restoration if it considered that a case 
for such an order had been made. As the default 
was not intentional and was due to a bona fide 
error of appellant’s pleader, the Court should in 
the case have passed such an order. AIR (Vol 6) 
1919 Lah 105 : 53 PR 1919 : 51 Ind Cas 607. 

(i) Counsel’s error. 
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(CC) 383 : 23 Lu ck 22 : 1947 OWN 
579 : 1947 OA (CC) 383 (DB). 


41 ; 5* Tile rule does not exhaust the 
poweis oi the Court in a proper case to re-admit 
an appeal or an application dismissed for default 
and it is open to the Court to deal with these mat¬ 
ters under S. 151, Civil P. C. AIR (Vol 29) 1942 
Bom 198 : 44 Bom LR 367 : 201 Ind Cas 653. 

-O. 41, R. 19- It is open to the High Court to 
an order re-admitting an appeal dismissed 
101 default m the exercise of its inherent powers 

?ooi S ® f th ?J ust:ce in a proper case. AIR 

i7n° ?nr 19 ^ Bom 20 : 45 Bom 648 • 23 BOin LR 
110 : 60 Ind Cas 910 (DB). 


-O. 41, R. 19 — Mistake of pleader. 

Obiter—Judicial decision of high authority fa¬ 
vour the view that even where suits have been 
dismissed for mistake or laches of the legal ad¬ 
visers of parties the Court will not hesitate if 
proper grounds are made out, to restore the suit 
upon payment of costs. AIR (Vol 12) 1925 Lah 
617 : 89 Ind Cas 795 (DB). 

3. Who can apply. 

-—-O. 41, R. 19, S. 146 — Applicability — Transfer 

•f interest in dispute by appellant and allowing; 
of appeal to be dismissed for default — Applica¬ 
tion for restoration by transferee. 

The provisions of O. 41, R. 19 , contemplate that 
the applicant who wants his appeal to be restored 
has to prove, first, that the appeal was his, and 
secondly, that he was prevented by sufficient 
cause from appearing when his appeal was called 
on for hearing. 

Where after preferring an appeal from th e de¬ 
cree, the appellant transfers his interest in the 
property in dispute and allows the appeal to be dis¬ 
missed for default and the transferee then ap¬ 
plies for the restoration of the appeal, he cannot 
rely upon the provisions of O. 41, R. 19 and S. 146, 
as the transferee had neither filed the appeal, nor 
can it be said that his interest is identical with 
that of the original appellant. AIR (Vol 25) 1938 
Pat 574 : 4 BR 798 : 177 Ind Cas 152 (DB). 

4. Limitation. 

-O. 41, R. 19 — There is nothing in terms of 

Art. 168, Lim. Act to exclude an application made 
under S. 151, Civil P. C., for re-admission of an 
appeal dismissed for want of prosecution from 
operation of the article. 

In the case of the appellant, limitation is rec¬ 
koned from the date of the dismissal, in the 
case of the respondent it is reckoned from the date 
of his knowledge of the decree if the notice of 
the appeal was not duly served on him. Appellant 
cannot escape the operation of Art. 168, even if 
the application for re-admission is made under 

S. 151, Civil P. C. AIR (Vol 24) 1937 Oudh 426 : 
1937 OWN (CC) 743 : 13 Luck 425 : 170 Ind Cas 
155. 

—-O. 41, R. 19 — Limitation — Restoration — 
Limitation Act (1877), Sch. II, Art. 168. 

An appeal against dismissal of suit for default 
being itself dismissed for default, an application 
to restore the appeal made after 30 days, could 
be treated as one for review and the Court com¬ 
mits no irregularity in issuing notice to the de¬ 
fendants to show cause against granting of the 
application. 7 PLR 1910 : 24 PWR 1910 : 6 Ind 
Cas 482. 

5. Inherent powers. 

——O. 41, R. 19 — Restoration of appeal dismiss¬ 
ed for default — Inherent power of Court. 

Apart from O. 41, R. 19, C. P. Code, the Court 
has got no inherent power to restore an appeal 
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! O* 41 > 19 — Applicability — Appeal — Dis¬ 

missal lor non-payment of printing charges — 
Application for restoration — Limitation. AIR 
(Vol 36) 1949 Pat j. 12 : 27 Pat 745 


?' 1 43 — Appeal dismissed for non-pay¬ 
ment °f printing costs — Application for restora¬ 
tion — Court-fees Act (VII of 1S70), Sch. I, Arts. 

*1 o# 

An application for restoration of an appeal which 
is dismissed for non-payment of printing costs 
snoulci be treated as an application for review and 
not as one under O. 41, R. 19 , and should re¬ 
quire to be stamped under Arts. 4 and 5 of Sen 1 , 
Court-fees Act. AIR (Vol 25) 1938 Pat 111 : 4 BR 

306; 17 Pat 252: 19 PLT 17; 173 Ind Cas 633. 

——O. 41, R. 19 — The words “for any other suffi¬ 
cient reason’’ in R. 1 of O. 47 will cover the case 
where there is a good ground for not filing the 
deficit printing costs, and therefore an applica¬ 
tion to set aside a dismissal of appeal for failure 
to file printing costs is one for review and not an 
application under O. 41, R. 19 . air (Vol 13) 1926 

Pat 27 : 4 Pat 704 : 7 PLT 291 : 91 Ind Cas 483 
(DB). 


7. Default in depositing- process fees. 

-O. 41, R. 19 — Dismissal of appeal for default 
in depositing; process fess — Restoration 

The laches of an Advocate or the careless mis¬ 
take of his clerk is not sufficient cause for the re¬ 
storation of an appeal dismissed for not deposit 
ing process fees. AIR (Vol 20) 1933 Lah 642 (1> ’ 
34 PLR 831 : 145 Ind Cas 528 * 


8. Deficiency in court-fee. 

-—O. 41, R. 19 — Rejection for deficiency in 
Court-fee. 

When the appellant fails to put in the deficit 
court-fee on the memorandum of appeal th® order 
dismissing an appeal for default is an’ order re¬ 
jecting the memorandum of appeal. It is there¬ 
fore a ‘decree’ under S. 2(2) and does not fall 
under O. 41, R. 19 applicable to cases under O. 41 
Rr. 11 (2), 17 or 18. AIR (Vol 9) 1922 Pat 281 • 
3 PLT 117 : 1921 PHCC 337 : 6 PLJ 625 : 63 Ind 
Cas 99 (DB). 


9. Other remedy. 

-O. 41. R. 19 — Where an appeal is decided, on 

merits and the appeal is dismissed in the absence 
of the appellant or his pleader the remedy of the 
appellant is an application for restoration and not 
by way of appeal. AIR (Vol 12) 1925 Rang 96 • 
4 UBR 164 : 76 Ind Cas 166. 


10. Right of fresh appeal. 

-O. 41, R. 19 — Maintainability. 

There is nothing in law to prevent entertain¬ 
ment of a fresh appeal on the dismissal for de¬ 
fault, of a previously filed appeal, provided the 
latter appeal was otherwise in order and was filed 
within the period of limitation. The only ground 
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upon which a fresh appeal can be held to be barr¬ 
ed is that the order of dismissal of the previous 
appeal would operate as res judicata to the hear¬ 
ing of the fresh appeal. But the order of the dis¬ 
missal for default does not amount to a decree 
within the definition of the term as given in the 
C. P. Code as the appeal was not heard and de¬ 
cided on the merits. The omission of a provision 
for fresh appeal in O. 41, R. 19, cannot have the 
effect of taking away such right, if it is not other¬ 
wise barred. AIR (Vol 10) 1923 Pat 514 : 4 PLT 
405 : 1923 PHCC 213 : 2 Pat 739 : 75 Ind Cas 284 
(DB). 

11. Notices. 

——O. 41, R. 19 — Restoration of appeal — Names 
of all persons to be served with notice should be 
mentioned in application — But, if it does not men¬ 
tion them, it will not be dismissed if Court with 
help of record has actually served notices. 

Under O. 41, R. 19, it is open to an appellant, 
whose appeal has been dismissed for default, “to 
apply to the Appellate Court for the re-admission 
of the appeal.” Theie is nothing in the Code 
which provides that the application should ex¬ 
pressly implead a particular party. Ordinarily it 
is advisable to mention the names of all persons 
on whom notices of the application should be 
served; but if no names are mentioned and the 
record enables the Court to ascertain the names of 
persons to whom notice should be given and notice 
is in fact given, the application cannot be dis¬ 
missed merely on the ground that names of some 
of the respondents were not mentioned in the 
heading of it and that, therefore, no application 
can be considered to have been made against such 
respondents within the period of limitation. AIR 
(Vol 24) 1937 All 362 : (1937) ALJ 407 : 1937 AWR 
(HC) 338 : 169 Ind Cas 246. 

-O. 41, R. 19 — Notices to co-appcllants. 

Where the memo, of appeal filed by several per¬ 
sons purports tc be signed by all of them they 
are 'entitled to have notice of the hearing of the 
appeal individually. AIR (Vol 14> 1927 Lah 365 : 
101 Ind Cas 203. 

-O. 41, Rr. 19 and 21 — Minor — Notice — Not 

given to the minor appellants. 

Where a next friend of the minor defendants 
had not been seived with a notice of the date fixed, 
the order of dismissal of the appeal for default 
could not be sustained. AIR (Vol 6) 1919 Lah 32 : 
53 Ind Cas 333. 

-O. 41, R. 19 — Absence of service — Appear¬ 
ance bv pleader. 

An appeal cannot be dismissed in default if 
the appellant not being properly served does not 
appear but the pleader appears though without 
instructions. (1915) 2 OLJ 198 : 30 Ind Cas 199. 

-O. 41. R. 19 — Notice — Both parties absent. 

Notice is not necessary for the restoration of an 
appeal dismissed for default owing to the ab¬ 
sence of both parties. (1912) 10 ALJ 399 : 17 Ind 
Cas 292. 

-O. 41. R. 70. 

See also Civil P. C. S 151 and O. 41, R. 33. 

1. Adding parties. 

2. Applicability and scope. 

2A. Discretion. 

3. Efleet of non-joinder. 

3A. Inherent power. 

4. “Interested”. 

See also Note 1. 

5. Limitation 

See also Note 2A. 

6. Misjoinder. 

1. Adding parties. 

-O. 41, R. 20 — Party not impleaded in appeal 

but added in Letters Patent Appeal. 
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Where a Bank not a party in the first appeal is 
added as a party in the Letters Patent Appeal the 
Letters Patent Appeal so far as it relates to the 
Bank, is incompetent, as the Bank is no longer a 
party interested in that appeal. AIR (Vol 26) 1939 
Lah 102: 41 PLR 30: 182 Ind Cas 959 (DB). 

-O. 41, R. 20 — The power of Appellate Court 

to add new party is subject to limitation prescribed 
by Code. Order 41, R. 20 deals with such power and 
Appellate Court when it appears to it that any 
person who was a party to suit but has not been 
made party to appeal and is interested in the re¬ 
sult of appeal may direct that such person be made 
respondent. AIR (Vol 24) 1937 All 243 : (1937) ALJ 
436: 1937 AWR (HC) 27: 169 Ind Cas 186. 

-O. 41. R. 20 — Effect of addition. 

Very wide powers are given to the Court to add 
a party to a suit or an appeal and the addition, if 
permitted, will not be taken to decide any question 
of title to the properties as between him and the 
trustee or the creditors. AIR (Vol 23) 1936 Cal 593: 
64 CLJ 212: 167 Ind Cas 615 (DB). 

-O. 41, R. 20 — No name of necessary party in 

attested copy of judgment — Omission through 
oversight — Decree giving the same. 

In spite of the provisions of O. 41, Rr. 4 and 33, 
an appeal cannot be heard on merits without mak¬ 
ing a party whose name is omitted from the list of 
appellants through oversight, a party to the appeal. 
He should be made a respondent under O. 41, R. 20. 

The attested copy of the judgment given to the 
appellants did not show the name of the omitted 
party as one of the plaintiffs,though the copy of 
the decree-sheet, however, gave the names of all 
the plaintiffs. The Appellate Court was requested 
to make the omitted party an appellant, or a res¬ 
pondent and the omitted party had paid his share 
of the expenses of the appeal to a Pleader who 
had been asked to file an appeal on his behalf: 

Held, that litigants, and members of the legal 
profession have the right to expect that the head¬ 
ings of attested copies of the judgments would show 
the names of the parties correctly. The omission 
being through oversight, he should be made a res¬ 
pondent. AIR (V 21) 1934 Lah 402 (2) : 154 Ind 
Cas 914. 

-O. 41, Rr 20, 33 — Suit for alternative reliefs 

against A and B — Decree against A — Appeal by 
A — Power of Court to implead B in appeal. 

A claimed a decree for sale of certain properties 
on (he basis of a mortgage and in the alternative, 
this relief was denied to her for a decree against B 
in the alternative. The suit was decreed against the 
properties and dismissed against B. The owner of 
the properties appealed impleading A alone: 

Held, that this was pre-eminently a fit case for 
exercising the powers under O. 41. R. 33, and B 
could be added as a respondent under O. 41, R. 20, 
and even under O. 1. R. 10 read with S. 107. AIR 
(Vol 20) 1933 Mad 806 : 38 MLW 539: 65 MLJ 548: 
147 Ind Cas 83. 

-O. 41, R. 20 — Withdrawal of suit against 

one of (wo defendants — Appeal against decree by 
plaintiff — Appellant cannot implead defendant 
who has been struck off as respondent. AIR (Vol 
*20) 1933 Nag 66: 143 Ind Cas 88. 

-O. 41, R. 20 — Under O. 41, R. 20, an Appel¬ 
late Court cannot add ns party to an anneal a per¬ 
son who was not a party to the suit. AIR (Vol 18), 
1931 Bom 408: 33 Bom LR 608: 134 Ind Cas 365. 

-O. 11 R. 20 — Condition precedent. 

A person, who was not a party to the original 
suit, not only cannot be added as a respondent by 
(he appellate Court under O. 41. R. 20. but he can¬ 
not be so added even under S. 107, as that section 
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being expressly subject to such conditions and limi¬ 
tations as may be prescribed, is subject to the con¬ 
ditions of R. 20, O. 41. 3 PLJ 409; 8 CWN 404 not 
Foil. AIR (Vol 16) 1929 Bom 353: 119 Ind Cas 
654: 31 Bom LR 672: 53 Bom 598. 

——O. 41, R. 20 — Where appellant, owing to 
his mistake, due to similarity ol' names, left out a 
person in the memorandum of appeal, Court has 
power to make such person a partv to the appeal. 
AIR (Vol 16) 1929 Mad 343: 56 MLJ 315: 117* Ind 
Cas 796: 29 MLW 546: 1929 MWN 374 (DB). 

-O. 41, R. 20 — Procedure. 

Under O. 41, R. 20, the appellate Court has no 
power to implead a person who was no party to the 
original suit at all. 

If the appellate Court is of opinion 
that a certain person w r as a necessary 
party, and ought to have been 

impleaded, the proper procedure is to remand the 
case to the Court of first instance with a direction 
that the Court should implead that person and 
then proceed to dispose of the case. AIR (Vol 12) 
1925 All 768: 88 Ind Cas 493: 47 All 853: 23 ALJ 
757: 6 LRA Civ. 386 (DB). 

-O. 41, R. 20 — The Court has power to act 

under the rule only when the particular person 
it is desired to add, was a party to the suit in the 
Court from whose decree the appeal is preferred. 
AIR (Vol 10) 1923 Rang 114: 72 Ind Cas 205: 1 Bur 
LJ 272: 4 UBR 150. 

-O. 41, Rr. 20 and 33 — Addition of parties —• 

Powers of Court. 

The appellate Court refused under the circums¬ 
tances of the case, add the representatives of the 
deceased respt. under O. 41. Rr. 20 and 33 of the 
C. P. C. as the appellant could well have impleaded 
them in time and thus prevented an abatement. 
AIR (Vol 7) 1S20 Cal 264: 24 CWN 44: 30 CLJ 217: 
54 Ind Cas 822 (DB). 

-O. 41, R. 20 — Second appeal — Court can add 

respondents. 

An appellate Court can in Second Appeal add as 
respondents persons impleaded in the original 
Court but not in first appeal, even though an ap¬ 
peal against them is time-barred. AIR (Vol 7) 1920 
Low Bur 64: 59 Ind Cas 798: 10 LBR 191. 

-O. 41, R. 20 — Non-joinder of parties in appeal 

— Practice. 

In a mortgage suit, the sole question was whe¬ 
ther the contesting deft, had priority over the plff. 
Deft, appealed and impleaded the plff. only as 
respdt. The court dismissed the appeal on the 
ground of non-joinder of other defts. Held, that 
the Lower Appellate Court ought to have made 
them respondents to the appeal under O. 41 R. 20. 
(1912) 15 Ind Cas *295 (All) (DB). 

-O. 41, R. 20 — Adding of parties — Not neces¬ 
sary for appeal — If can be allowed. 

Though a Court can add parties, apart from the 
provisions of O. 41, R. 20, yet it cannot allow a 
respdt. to add an unnecessary partv to an appeal 
and raise cross objection against him. (1912) 11 
MLT 157: (1912) MWN 198: 13 Ind Cas 906. 

--O. 41, R. 20 — Parties — Addition in appeal. 

Held on a review of the authorities, that the 
court is competent to add a respondent at the hear¬ 
ing of an appeal if the presence of such respondent 
is necessary for the purpose of properly deciding 
the appeal and cross objection provided such res¬ 
pondent is interested in the result of the appeal as 
brought and the cross-objection so far as the origi¬ 
nal appellants concerned. (1910) 12 CLJ 137: 5 
Ind Cas 654 (658) (DB). 


-O. 41, R. 20-Parties — Addition of. 

An Appellate Court can add a person as party 
respdt. who was not a party to the suit below. Per¬ 
sons who ought to have intervened in the lower 
Court but have not done so, should not be allow¬ 
ed to do so in appeal unless the appellate Court 
finds that they must be brought in for the determi¬ 
nation of the appeal. (1910) 12 CLJ 91: 6 Ind Cas 
912 (DB). 

——O. 41, R. 20 — Parties, addition of — C. P. C., 
(O. C. S. 561) — Legality. 

An order of remand of an appellate court direc¬ 
ting the lower court to add parties is an order up¬ 
on a point necessarily preliminary to the proper 
decision and trial of the suit and is perfectly legal. 
(1910) 5 Ind Cas 998 (999): 37 C. 171 (DB). 

-O. 41, R. 20 — Second Appeal — Powers of High 

Court. 

It is competent to the High Court to direct the 
addition of a fresh party for the trial and determi¬ 
nation of a question arising in the suit when it 
comeson before it in Second Appeal. (1909) 5 MLT 
225: 4 Ind Cas 1132 (DB). 

-O. 41, R. 20 — (Ss. 559, 577 and 574 old Code) 

— Defendants liable in the alternative — Decree 

— Appeal — Decree against different defendants 

— Joinder of parties. 

In a suit against two sets of defendants claim¬ 
ing relief against the one or the other in the al¬ 
ternative if a decree is passed against one of them, 
he or they may appeal against the decree on the 
ground that the other set of defendants is liable 
and the Court may pass a decree in favour of the 
plaintiff, shifting the obligation from one set of de¬ 
fendants to the other. And if the other defen¬ 
dants were not parties to the appeal the appellate 
Court may join them as respondents in order to 
determine who should be liable to the plaintiff. 
(1901) 3 Bom LR 172 (173, 177) (DB). 

2. Applicability and scope. 

-O. 41, R. 20 and O. 22 — Abatement of suit or 

appeal again-1 deceased parly — r H r s legal repre¬ 
sentative — If can be made party. 

Order 41. R. 20 dees not override the provisions of 
O. 22, C. P. Code, and the legal representative of 
a deceased party cannot be made a party to the 
suit or appeal after it has abated as agamst the 
party deceased. AIR (Vo! 39) 1952 Nag 181: ILR 
(1949) Nag 437: 1949 NLJ 487. 

-O. 41, R. 20 — Scope — Applicability to case 

of substitution. 

Order 41, R. 20 C. P. Code, is intended to enable 
the Court to exercise its inherent powers for the 
purpose of adding a respondent who might have 
been left out by the parties but is considered ne¬ 
cessary bv the Court. So it cannot apply to a 
case which is not one of addition of r-s^ondent 
but only of substitution. (1948) 1948 RD 433. 

-O. 41, R. 20 — The language of the rule does 

not show that it is exclusive or exhaustive so as 
to deprive a Court of any inherent power which 
it may possess and can exercise in special circum¬ 
stances. AIR (Vol 30) 1943 Lah 252; 45 PLR 248; 

16 PLR 306: 212 Ind Cas 575. 

-t>. 41, Rr. 20. 33 — Suit for contribution — Suit 

riismis-cd against one of defendants — Appeal — 
Name of such defendant not mentioned in memo¬ 
randum of appeal — Claim against such defen¬ 
dant, if can be allowed. 

Where in a suit for contribution, the plaint'(Ys 
claim against one of the defendants is disallowed 
and suit against him dismissed and in appeal by 
the plaintiff, the name of this defendant is not 
mentioned in the memorandum, the provisions of 
O. 41, Rr. 20, 33 and S. 151, are not applicable to 
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the case and the Appellate Court cannot grant a 
ciecree against such defendant. AIR (Vol 23) 1936 
Pat 49: 16 PLT 813: 2 BR 264: 15 Pat 219: 160 Ind 
Cas 976 (DB). 

20 — Heirs of deceased respondent 
not parties in Court from whose decree appeal is 
filed. 

Order 41, R. 20, applies to a case where a person 
who was a party to the suit in the Court from 
whose decree the appeal is preferred has not been 
made a party to the appeal but not where the 
deceased respondent’s heirs were not parties in 
the Court from whose decree the appeal has been 
filed. It was not the intention of the Legislature 
that a party against whom an order of abatement 
has been made should get over that order under 
cover of O. 41, R. 20. AIR (Vol 22) 1935 Oudh 
329 : 1935 OWN (CC) 401 : 11 Luck 5 : 154 Ind Cas 
897 (DB). 
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admittedly necessary parties; so also it not only 
applies to cases where the Court itself discovers 
the defect as to the non-joinder of the parties but 
also to cases where the appellant applies for the 
addition of a party. AIR (Vol 13) 1926 Lah 689- 
97 Ind Cas 223: 8 LLJ 473: 27 PLR 731. 

-O. 41, R. 20 — Parties — Representatives — 

Addition of. 

The words “any person who was a party to the 
suit” in O. 41, R. 20 C. P. C., on a reasonable 
construction include the representative of that 
party. The power given to the Court to add parties 
is a power which is to be exercised at the hearing, 
for, it is necessary that the Court should have be¬ 
fore it all the circumstances of the case. AIR 
(Vol 3) 1916 Cal 690: 29 Ind Cas 470 (DB). 

-O. 41, R. 20 — Parties — Addition of party ap¬ 
pellant — Test. 


-O. 41. R. 20 — An appeal cannot be allowed to 

proceed in the absence of a party who ought to 
have been impleaded as a respondent if the result 
of allowing the appeal would, if the appeal proved 
successful bring into existence two inconsistent 
decrees one of the trial Court and one of the Ap¬ 
pellate Court with respect to the subject-matter 
of the suit. AIR rvol 19) 1932 Rang 16: 9 Rang 
624: 135 Ind Cas 645. 

-O. 41. R. 20 — No relief can be given under 

O. 41, R. 20 if it would have the effect of depriving 
a party of a valuable right which accrues to him 
in consequence of the failure of the appellant to 
bring on record the legal representative of a decea¬ 
sed person within the time allowed by O. 22. AIR 

(Vol 19) 1932 Sind 220: 26 SLR 362: 141 Ind Cas 
711 (DB). 

-—O. 41, R. 20 — Order 41, R. 20 lias no applica¬ 
tion to the addition of fresh parties by the Court 
of first instance after the case is remanded to it 
by the Appellate Court for retrial. AIR (Vol 18) 
1931 Bom 408: 33 Bom LR 608: 134 Ind Cas 365. 

O. 41. R. 20 — Order 41, R. 20. is not intended 
to override the provisions of O. 22. The right 
obtained by a respondent when the appea’ abates 
as against him is a valuable right and should not 
be lightly treated. Order 41, R. 20. will only apply 
where there is an appeal pending in the Court on 
which decision may be given by the Court. There- 
iore, when the appellant impleads only some of the 
persons holding a joint decree, there is no proper 
appeal before the Court and the Court has no 
jurisdiction to implead other persons who have 
been omitted beyond limitation under O. 41 R 20 
AIR (Vol 14) 1927 Pat 23; 98 Ind Cas 1003- 5 Pat 
755: 3 PLT 373 (DB). 

-O. 41, R. 20 — The Code does not contemp'ate 

that a person should be made a party to an appeal 
simply in order to enable one of the respndents to 
piefer a cross-objection against him. A defendant 
against whom a su ; t is dismissed and who is not 
made a party to the appeal filed by the other de¬ 
fendants against the decree passed again-t them, 
is not interested in the result of the appeal within 
U 20 . and cannot be imnleaded under that ru'e 

AIR (Vol 13) 1026 Cal 533: 91 Ind Cas 649: 53 Cal 
270 (DB). 

■- O. 41, R. 20 — O. 41, R. 20. is ordinarily intend¬ 

ed to apply to cases where the Court finds that it 
cannot proceed with the suits without me presence 
of a party who was not made a party to the 
appeal. It is not intended to override the provi¬ 
sions of O. 22. AIR tVol 13) 1926 Cal 335: 90 Ind 
Cas 986: 30 CWN 45 (DB). 

-O. 41, R. 20 — Rule 20 does not apply lo cases 

where there is any doubt as to party being a neces¬ 
sary party, but also applies to persons who are 


When a person applies to be added as a party 
appellant, the test is whether he can urge any of 
the grounds upon which the validity of the original 
Court’s order is called in question. If he cannot, 
he ought not to be added as an appellant. (1907) 
5 CLJ 434 (437) (DB). 

2A. Discretion. 

-O. 41, R. 20 — Discretion — When can be 

exercised. 

The Court cannot exercise the discretion under 
O. 41, R. 20, when the respondent has obtained 
a valuable right of which he would be deprived by 
exercise of the discretion. AIR (Vol 22) 1935 Pesh 
106: 157 Ind Cas 502 (DB). 

-O. 41, R. 20 — Discretion of Court. 

Order 41, R. 20, Civil P. C„ gives discretion to 
the Court to join parties interested in the result 
of the appeal. AIR (Vol 21) 1934 Nag 33: 15 NLJ 
173: 144 Ind Cas 267. 

-O. 41, R. 20 — R. 20 of O. 41 is permissive and 

it is in no way binding on a Court to act on that 
rule in order to bring in a necessary party against 
whom an appeal is already time-barred. (1930) 
14 RD 88. 

-O. 41, R. 20 — Order 41, Rr. 20 and 33 should 

be sparingly used in cases where the appellant 
omits to implead the necessary respondents 
through oversight. It is only in cases where full 
justice cannot be done or where the appeal any¬ 
how reopens the whole of the question decided 
that the powers under O. 41, R. 33 should be exer¬ 
cised. AIR (Vol 15) 1928 Lah 947: 111 Ind Cas 692. 

-O. 41, R. 20 — Adding or refusing to add 

parties to appeal is discretionary. 

Whether in any particular case the Court will 
add or refuse to add a party to an appeal under 
O. 41, R.. 22, is a matter which is left to the dis¬ 
cretion of the Court. AIR (Vol 13) 1926 Cal 893: 
95 Ind Cas G49 : 53 Cal 752: 43 CLJ 401 (DB). 

-O. 41, R. 20 — Power is discretionary — Limi¬ 
tation does not apply. AIR (Vol 11) 1924 Lah 629: 
76 Ind Cas 285. 

-O. 41, R. 20 — The Law of Limitation does not 

apply to action taken by a Court under O. 41, 
R. 20 but the power to trke this action is discre¬ 
tionary and should not be exercised in a case of 
extreme neglect. AIR (Vol 10) 1923 Lah 503: 75 
Ind Cas 90. 

-(). 41, It. 20 — Second appeal — Necessary 

parties — Addition of. 

I', the plff. in second appeal to the High Court 
fai'ed to implead necessary respt., the power to 
add him could not be exercised. The case being 
on a joint footing against all respts., the appeal 
abated in toto. AIR ^Vol 7) 1920 Lah 72: 2 Lah 
LJ 5: 57 Ind Cas 269. 
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—O. 41, R. 20 — Limitation — Negligence — 
Court’s powers discretionary. 

The law of limitation has application to an 
action by the Court under O. 41, R. 20. The power 
to take action is discretionary and will not be 
exercised in cases of extreme negligence. AIR 
(Vol 1) 1914 Lah 276: 79 PR 1914: 268 PLR 1914: 
169 PWR 1914: 25 Ind Cas 549 (DB). 

-O. 41, R. 20 — Power of appellate Court — 

Discretion. 

An appellate Court has discretionary powers to 
add a party as respondent to an appeal, even 
when the time for appealing has expired. But an 
application to enforce a judgment within the 
meaning of Article 183 of the Limitation Act 
against a new party can be allowed only if it is 
in time. (1911) 38 Cal 913: 16 CWN 49 : 11 Ind 
Cas 943 (DB). 

3. Effect of non-joinder. 

-O. 41, R. 20 — Addition of necessary party after 

appeal has become barred by limitation — If may 
he allowed. 

The absence of a necessary party makes an ap¬ 
peal incompetent and the Court cannot allow the 
addition of such party as respondent to the appeal 
after it has become barred by limitation. AIR (Vol 
37) 1950 EP 355 (DB). 

- O. 41, R. 20, O. 4, R. 9 — Minor defendants not 

impleaded in appeal — Appeal when abates. 

Where a suit against certain persons some of 
whom are minors is decreed against the plaintiff 
and the plaintiff appeals without impleading the 
minor defendants the appeal does not abate if the 
plaintiff is satisfied with a decree against the ma¬ 
jor defendants. AIR (Vol 27) 1940 Pat 671; 7 BR 
335: 191 Ind Cas 597. 

-O. 41, R. 20 — Only one of parties to partition 

decree filing objection — Decree-holder if can in 
appeal implead only objector as respondent. 

Where in application for the execution of a parti¬ 
tion decree, the decree-holder impleads all the par¬ 
ties to the partition decree and only one of them 
files an objection impleading the decree-holder 
alone and the objection is treated as a separate 
'miscellaneous suit and decided against the decree- 
holder, the decree-holder is fully entitled in appeal 
to implead only the objector as respondent without 
impleading other parties to the partition decree. 
The objector by his objection having invited the 
Court to decide the matter between him and the 
decree-holder only, cannot subsequently raise an 
objection that the decree-holder should have im¬ 
pleaded other parties in appeal. AIR (Vol 27) 1940 
Pat 147: 6 BR 94: 185 Ind Cas 59 (DB). 

-O. 41, Rr. 20 and 33 — Suit by worshipper 

against shebait, idol and transferees for declaration 
that suit property is debutier property of idol — 
Suit decreed — Appeal by transferees —» Neither 
shebait nor idol made party. 

Where the worshipper’s suit against the shebait, 
idol and transferees of debutter property for a 
declaration that certain immovable property was 
debuttar property of the idol having been decreed, 
the defendant transferees went up in appeal but 
failed to make the shebait and the idol parties to 
the appeal; 

Held, that the shebait and not the idol had the 
right to sue and be sued; as the idol was in fact 
represented in appeal by the plaintiff respondent, 
omission to make either the shebait or the idol her¬ 
self a party to the appeal was at most an error 
in form and not in substance. AIR (Vol 28) 1941 
<3al 248: ILR (1941) 1 Cal 309: 54 CWN 699: 196 
■Ind Cas 241 (DB). 
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-O. 41, Rr. 20, 23, O. 40, Rr. 1, 4 — Receiver in 

possession of defendant’s property alleged to be in 
possession of third parties — Court refusing release 
of property — Appeal — Plaintiff alone made res¬ 
pondent. 

The Receiver appointed in a rent suit took over 
the possession of the defendant’s property alleged 
to be in possession of a third party. The third 
party applied to the Court which appointed the 
Receiver to direct him to return the property. The 
application was refused and the party filed an ap¬ 
peal making the plaintiff alone the respondent: 

Held, that the failure to implead the defendant 
as a party rendered the appeal incompetent. AIR 
(Vol 28) 1941 Rang 236: 1941 Rang LR 300: 196 
Ind Cas 768. 

-O. 41, R. 20 — Joint-decree for possession in fa¬ 
vour of two plaintiffs against defendant — Appeal 
— Dismissal of appeal as against one plaintiff — 
Appeal, if can be proceeded against the other. 

A joint decree was passed in favour of two plain¬ 
tiffs declaring their title to a share of a certain 
jama and giving them possession against D who 
appealed against the decree. The appeal was dis¬ 
missed as against one of the plaintiffs for non- 
compliance with a certain order of the Court. 

Held, that the appeal failed as a whole and that 
it could not be proceeded against the other plain¬ 
tiff alone. AIR (Vol 20) 1933 Cal 464: 37 CWN 84: 
144 Ind Cas 814. 

-O. 41, R. 20 — Omission to implead a neces¬ 
sary party. 

Where of three appeals against an order, two 
were rejected on the ground that a necessary party 
was not made a respondent and the third was ac¬ 
cepted on merits but the Court refused to condone 
the omission to implead in the other two appeals; 

Held, that under the circumstances the Court 
might well have exercised the discretion vested in 
it by O. 41, R. 20 and condoned the omission and 
it would be unjust if all the matters dealt with 
by the same order could not be re-opened owing 
to a pure technicality. AIR (Vol 20) 1933 Lah 304: 
146 Ind Cas 148. 

-O. 41, R. 20 — Omission through mistake. 

Appellant failing through oversight to implead 
in appeal person who was original party to suit, his 
appeal should not be dismissed — Court should 
exercise its power under O. 41. R. 20, and implead 
party so omitted. AIR (Vol 17) 1930 Lah 295: 11 
LLJ 523. 

--O. 41, R. 20 — Omission, deliberate. 

Appellant omitting to implead necessary respon¬ 
dents to avoid Court-fee — Appeal is incompetent 
and parties should not be added under R. 20. AIR 
(Vol 16) 1929 Sind 120: 115 Ind Cas 305 (DB). 

--O. 41, R. 20 — Parly not joined by mistake of 

pleader may be impleaded. 

Where the pleader for plaintiff-appellant did not 
implead co-plaintiffs in the appeal under mistaken 
view of O. 41, R. 4, the Court allowed them to be 
joined as respondents at the hearing. AIR (Vol 15) 
1928 Lah 43: 106 Ind Cas 313 (DB). 

-O. 41, R. 20 — One of two plaintiffs not appeal¬ 
ing against dismissal of suit — Suit decreed in ap¬ 
peal — Defendant appealing but joining only the 
appealing plaintiff — Appeal is not infructuous. 
AIR (Vol 14) 1927 Cal 733: 104 Ind Cas 151: 46 CLJ 
51 (DB). 

-O. 41, R. 20 — Formal party. 

A defendant, in a suit need not be made a res¬ 
pondent when he is only a formal defendant and 
his non-impleaament cannot possibly have any 
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effect on the decision of the case. AIR (Vol 12) 1925 
Lah 87; 79 Ind Cas 107. 

-O. 41, R. 20 — Necessary parties — Not before 

the Court — Procedure. 

Where a plaintiff obtained a decree for redemp¬ 
tion against defendants 1 to 4, against which defen¬ 
dants 1 and 3 alone appealed, and defendants 2 and 
4 were not parties to the appeal. Held, that the 
Appellate Court should have either a srms.ed the 
appeal, or made deiendants 2 and 4 also parties to 

the appeal. (1909) 6 MLT 346: 4 Ind Cas 1076 
(DB). 

3-a. Inherent power. 

O- 41, R. 20 — Where no good reason is shown 
why the parties whose names were omitted were 
not impleaded although they were necessary par¬ 
ties the Court will not exercise its inherent power 
under O. 41, R. 20 to impleaded them as parties 
(1938) 40 PLR 6. 

O. 41, R. 20 — An appellate Court has power 
to implead only such persons as parties to the 
appeal as were parties in the trial Court and were' 
not made parties to the appeal but not those who 
were complete strangers to the suit. 

Powers of a Court to implead parties under 
S. 151. C. P. Code, are circumscribed by O. 41, R. 20 
and it is only in exceptional circumstances that 
the inherent powers under S. 151 could be invok¬ 
ed AIR (V 10) 1923 Lah 490 : 73 Ind Cas 136. 

-O. 41, R. 20 — Apart from all questions as to 

the scope of O. 41, R, 20. and O. 41. R. 33, the 
Court has inherent power to add a respondent to 
the appeal. AIR (V 8) 1921 Cal 722 • 67 Ind Cas 
10 : 34 CLJ 405 (DB). 

4. “Interested.” 

See also Note 1. 

:°- 41 • R - 20 — Where unsuccessful claimants 
prefer an appeal under S. 45. U. P. Encum. Estates 
Act. all creditors must be impleaded as respond¬ 
ents ir they be affected adversely by the result. If 
some of the creditors are not impleaded, the case 
cannot be remanded for re-trial as without the 
orr'oUors the appeal itself is competent. AIR 
( V 29) 1942 Oudh 339 : 1942 OWN <CC> 248 • 
1912 AWE (CO 173 : 199 Ind Cas 801 (DB). 

77*} m Official Receiver against whom 

Hint is dismissed and limitation for appeal against 
whom has expired. 

o^ a ? le ’u ““ , t Whether the Official Receiver, 
against whom the suit of the nlaintiffs has been 

cnsmissed by the lower Appellate Court and the 
bmitation Tor preferring an appeal against whom 

; -ir t ! expired can be said to be a person 

interested in the result of the appeal” within the 
meaning of o. 41, R. 20. air <v 28) ion Lah 

™ : 7 ££ b « 471 ILU < 1942) 603 : 198 ind 

—o. 41, Li. 20 — Pro forma defendant 

Wheie persons who dirt not join as plaintiffs are 
joined as pro forma defendants to a suit and 
such persons are not interested in the result of the 
litigation and nc issues are framed in the suit with 
resperd o their interest, such persons are not. ne 
pessar- nanies to the appeal in such a suit ATT? 

(V 2^,930 ca. 639 : & OWN 41: 179 ind C® 

o. 41 R. 20 — Partv to original proceedings 
loop s-d t) he addrd party in appeal — Time c<- 
1)1 “ Jn " ~~ ;f,s n, Hrosl in appeal, when survives. 

Where it is intended to make a party to Ihe 
original proceedings, a party to the ‘appeal and 
the appeal against him is barred by lime the 
question whether the interest of the party propos¬ 
ed to he added still survives in the appeal must 
depend on the nature of (he litigation, the decree 
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passed, the subject-matter of the appeal, and the 
effect of the decision in appeal in their absence 
AIR (V 24) 1937 Bom 401 ; 39 Bom LR 444 -ILR 
(1937) Bom 602 : 171 Ind Cas 536 (DB). 

-O. 41, R. 20 — Auction-purchaser, if necessary 

party to appeal. 

When an objection to attachment under S 47 
by the legal representative of the judgment-debtor 
has been dismissed and the property sold, the 
auction-purchaser is not a necessary party to the 
appeal from the order dismissing the objection 
as his right came into existence after the matter- 
had been decided by the trial Court. AIR (V 24) 
1937 Lah 263 : 174 Ind Cas 320. 

——O. 41, R. 20 — Declaration in favour of many 

— Appeal against declaratory decree against some 
decree-Iioldcrs. 

The power conferred on the Court of Appeal by 
R. 20 of O. 41. can be used in favour of that person 
alone who is interested In the result of the appeal 
and the defendant against whom a suit has 
been dismissed and as against whom the right of 
appeal has become barred is not a person interest¬ 
ed in the result of the appeal filed by a plaintiff 
against the other defendants. 

Where, therefore, a declaration has been made 
jointly in favour of all the petitioners who had 
claimed the right, title and interest in dispute and 
one oi them had been omitted from the appeal 
the appeal cannot proceed against the other res¬ 
pondents inasmuch as the declaratory decree had 
become final in favour of the person omitted. 
AIR (V 24) 1937 Lah 180 : 39 PLR 301 • ILR 
(1937) Lah 136 : 172 Ind Cas 266 (DB). 

O. 41, R. 20 — Suit for partition — Sons likely 
to be prejudiced by modification of their father’s 
share in appeal — Son, if “interested in result of 
the appeal.’ 

In a suit for partition, though certain defen¬ 
dants represented their branches, their sons were 
formally brought on record. The lower Court 
throughout referred to the entities known as de¬ 
fendant No. 3's branch and defendant No. 4’s 
branch, nowhere did it in its long judgment refer 
to their sons as possessing any individual or dis¬ 
tinct interest. Indeed, they had been so treated 
as if their individuality had become merged in 
that of their fathers and their separate existence 
had not been recognized or even noticed. What, 
is more, when the various points bearing on the 
question of the apportionment were being consi¬ 
dered in the lower Court, all the parties concerned 
assumed without hesitation that the Official Re¬ 
ceiver in each rase represented adequately and 
properly (lie interest of the sub-family as a whole, 
not a single point was put forward as affecting 
the interests of the sons as distinct, from those of 
their fathers. In fact, if the sub-group gained, 
each member of it gained also, if it lost, it was 
equally patent that every member likewise lost. 

I hough therefore in the lower Court the sons were 
formally on the record, they had no separate 
entity and the decree passed did not recognize 
their existence. On anneal against the decree, the 
sons were not impleaded; 

Held, that though the sons were proper par¬ 
ties, they were not necessary parties: 

Hold, also that the sons would not be directly 
a fleeted by (he appellate decree, they not. being 
panics to it. But yet the result of any diminu¬ 
tion of their father’s assets would ipso facto be to 
diminish the extent of their own assets, in other 
words, they would be prejudiced by modifications 
made behind their backs in the decree under ap¬ 
peal. Granting, therefore, that the parties sought 
to be added are necessary, as distinguished from 
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proper parties. O. 41, R. 20, applied and that they 
could be added as narties to the appeal, they be¬ 
ing interested in the result of the appeal. AIR 
(Vol 24) 1937 Mad 741 : (1937) MWN 506 • (1937) 

2 MLJ 100: 46 MLW 916; ILR (1938) Mad*52: 172 
Ind Cas 776 (DB). 

— O. 41, R. 20 — Suit by reversioner for declara- 
tion that defendant is not adopted son — Appeal 
by defendant — Other reversioners, 

A person instituted a suit claiming that he 

was the nearest reversioner of the last male-holder 

of an estate for a declaration that the defendant 

is not the adopted son of the last male-holder. 

The suit was decreed and the defendant went in 
appeal 


Held, that the persons claiming to be more 
distanct reversioners than the plaintiff were enti¬ 
tled to be added as respondents as their position 
and interests will be adversely affected if the lower 
Court’s decision were to be reversed. AIR (Vol 

24) 1937 Pat 11 : 15 Pat 379; 3 BR 161: 3 CLT 7- 
166 Ind Cas 342 (DB). 


O 41 R. 20 — Where a claim against a co¬ 
defendant has been dismissed and an appeal 
against him is barred, such person is not a person 
interested in the result of the appeal filed by the 
other defendant, within the meaning of O 41 R 

pro (V01 24) 1937 Sind 312 : 173 T ^ d Cas 

t>02 (DB). 

! ^ r * 20 and 30 — Plaintiff’s claim dis¬ 

missed against A but decreed ag-ainst B — Appeal 

y . A not joined — Appeal allowed against 

Plaintiff appealing joining A and B 
—• Time for appeal against A expired. 

Under O. 41, R. 20, the addition of a respon¬ 
dent whom the appellant has not or cannot make 

0 a PP eal - is not permissible, where 
the Court finds that he is not interested with the 
result of the appeal. Where therefore, before 

^n^H re f ie lJ S , clain l ed in a PP ea * against such res- 
P the J m . e f0 . r rilin S a n appeal against him 

is timm-baried, he is not a party inierested in 

him appea and decree cannot be passed against 


Where a suit was dismissed against A but 
decreed against B who alone appealed in District 
Court and erot a decree against the plaintiff who 
thereupon filed an appeal in the High Court im¬ 
pleading A and B; 


-O. 41, R. 20 — Necessary party. 

Where neither the appellant nor the respon¬ 
dents derive their claim in respect of the dispute 
in appeal from a party to suit but not joined in 
appeal and from the nature of the appeal itself it 
is evident that either the success or the failure of 
the appeal will in no way injure the interest ac¬ 
quired by the party under a decree appealed against 
such a party is not a necessary partv to the ap¬ 
peal. 120 Ind Cas 666: 7 Rang 398: AIR (Vol 16) 
1929 Rang 265 (DB). 

-O. 41, It. 20 — ‘Interested party*. 

The addition of a respondent whom the appel¬ 
lant has not made a party to the appeal is ex¬ 
pressly dealt with in R. 20. The rule empowers 
cne Court to make such party a respondent when 
it appears to the Court that he is interested in the 
result of the appeal. A defendant against whom 
a suit has been dismissed and as against whom 
the right of appeal has become barred, cannot be 
deemed to be interested in the result of the an- 
peal filed by the plaintiff against the other de¬ 
fendants. it is for the plaintiff-appellant who 
applies to the Court to exercise its powers under 
this Rule to show what is the nature of the inte¬ 
rest of such defendant. 3 07 Ind Cas 237: 6 Rang 
29: 27 MLW 1: 1928 MWN 20; 4 OWN 1231: 47 
CLJ 136: 32 CWN 281: 30 Bom LR 220- 26 ALJ 
371: AIR (Vol 14) 1927 PC 252 : 54 MLJ J3. 

-O. 41. R. 20 — Interested parties not joined in 

appeal originally — Appellate Court can allow 
them to be joined later on. 104 Ind Cas 400* AIR 
(Vol 14) 1927 Lah 738 (DB). 

-O. 41, Rr. 20 and 22 — Parties — Addition 

of. 

A respondent to an appeal can proceed against 
his co-respondent by way of cross-objections; for 
this purpose he may join him as party to the ap¬ 
peal though previously he was not interested. AIR 
(Vol 1) 1920 Med 120: 27 MLT 26G- 11 LW 602- 

56 Ind Cas 612 (D3). 

O. 41, R. 20 — Parties — Assignee of decree. 

Tiie assignee of the decree is not a necessary 
party to an appeal by the judgment-debtor. But 
he is in the absence of fraud bound by the order 
of the Appellate Court, AIR (Vol 3) 1916 Mad 
745: 38 Mad 36: 23 MLJ 513: (1912) MWN 1152- 
17 Ind Cas 420 (DB). 


Held, that time for appeal against A having 
expired he could not be held to be a. party inte¬ 
rested in the appeal, to be added to B under 
O. 41, R. 20; 

Held, further, that as the first appeal was 
available in the District Court, apoeal agamst A 
could not directly lie in the High Court. AIR (Vol 

21) 1934 Pat 589 : 15 PLT 813: 1 BR 278T54 Ind 
Cas 171 (DB). 

• O. 41, Rr. 20, 33 — Suit dismissed against 
one defendant — Appeal by the other — Fowner 
defendant, whether “interested in the appeal” ~ 
Power of Appellate Court to pass decree against 
such absent defendant. 

The powers under O. 41. Rr. 20 and 33, how¬ 
ever ample thev be. cannot be used to the detri¬ 
ment or prejudice of a person against whom the 
suit has been d'smissed by th e trial Court and 
against whom no appeal has been preferred in the 
lower Appellate Court. 

W'n^re a suit is dismissed against one defen¬ 
dant and decree aanio.st another and the latter 
anneals without making the former a party, the 
former defendant cannot be deemed to be “a 
Party interested in the result of the apoeal” with- 
m the meaning of O. 41, R. 20. AIR (Vol 18) 1931 
Cal 738: 58 Cal 923: 133 Ind Cas 177 (DB). 


-O. 41. R. 20 — Power of appellate Court to 

plead parties struck off 


Order 41. R. 20 applies to persons who were 
parties to a suit and persons are none the less 
parties because they were struck off before the 
passing of the decree. An appellate Court is there¬ 
fore authorised to consider whether they are inte¬ 
rested in the result of the appeal and to implead 
them if it thinks they are interested. ATR(Vol 
3) 1916 Mad 499: 27 Ind Cas 423 (DB). 

-O. 41, R. 20 (S. 55.9 old code) — “Interested in 

the result of appeal” — Where defendants ex¬ 
onerated and no appeal, against that portion of 
decree, they cannot be brought on record under 


A party, who is not made a respondent in an 
appeal, is not “interested in the reasult of th r - 
appeal” within the meaning of S. 559 of the Code 
of Civil Procedure, unless the decree sought to be 
obtained against the respondents in the appeal 
would have the effect of prejudicing him in some 
wav of other. The party sought to be made a 
respondent in the appeal under S. 559 must be 
shown to be interest in the result of the appeal 
before he is brought on the record, and the inte¬ 
rest he may acquire as a result of being added as 
a respondent, will not suffice. 
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Where a defendant has been exonerated, and 
there is no appeal against so much of the decree 
as exonerates him, no decree can be passed against 
him in an appeal by any other party as he is not 
.a party to the appeal and cannot be said to be 
interested in the result of such appeal. 31 Mad 
442 (444, 445) : 18 MLJ 452 ; 4 MLT 104 (DB). 

5. Limitation. 

See also Note 2A. 

(a) General. 

(b) Addition after limitation not allowed. 

(c) Addition after limitation allowed. 

(a) General. 

-O. 41, R. 20 — A person as an agent of ano¬ 
ther executed a promissory note in favour of C. C 
instituted a suit on the note claiming relief alter¬ 
natively against the agent and the principal. The 
suit was decreed against the principal and dis- 
znissed against the agent. No appeal was filed 
against the dismissal and consequently it became 
barred. The principal, however, appealed against 
him and contended that the agent and not he, 
was liable on the promissory note. The agent, 
however, was not impleaded as necessary party to 
the appeal: 

Held, (1) that when the right of appeal 
against the dismissal of the suit against the agent 
was barred, the agent was no longer an interested 
party. He was entitled to hold the decree in his 
favour: it was a substantive right of a very valu- 
oole kind of which he could not be lightly de¬ 
prived: 

(2) that the appeal by the principal was in¬ 
competent unless the agent was added by him as 
necessary party; 

(3) that it was not necessary for C to have 
appealed against the agent’s dismissal from the 
suit. It was incumbent on the principal, if he 
desired to appeal against the judgment in favour 
of the agent, to do so: 

(4) that the order of the Court would be that 

the decree of the trial Court against the principal 
would be restored. AIR (Vol 28) 1941 Rang 63 : 

1940 Rang LR G93 : 194 Ind Cas 306 (DB). 

•-O. 41, R. 20 — The Law of Limitation has no 

application when action is taken under O. 41, R. 20. 
97 Ind Cas 174: AIR (Vol 13) 1926 Lah 679. 

(See AIR 1944 Lah 76 (FB) Ed.) 

-O. 41, R. 20 — Power to add party in appeal is 

discretionary and is not fettered by law of limi¬ 
tation. A necessary party can be added as a 
party to appeal, even though, at the time the ap¬ 
peal against him was barred. 76 Ind Cas 285 • 
AIR (Vol 11) 1924 Lah 629. 

(See AIR 1944 Lah 76 (FB) — Ed.) 

-O 41. R. 20 — There is no period of limitation 

provided for bringing parties to the suit upon the 
record in an appeal from a decision in that suit. 
Ordinary rules of limitation relating to appeals 
ought not to apply where in the course of an ap¬ 
peal the Court finds that, in order to do Justice 
between the parties it is necessary (o bring one 
of them who was a party to the suit upon the 
record in the appeal. 82 Ind Cas 600 • 5 plt 509- 
1924 PHCC 249; AIR (Vol 11) 1924 Pat 773 (DB)'. 

-O 41, R. 20 — Addition of party — Parly im¬ 
pleaded in Appellate Court — Higher Court will 
not interfere. 

When an Appellate Court impleads a person, 
a Higher Court will not upset the order on the 
score of limitation. AIR (Vol 1) 1914 Lah 187: 110 
PWR 1914: 215 PLR 1914; 3 PR 1915; 25 Ind Cas 
480 (DB). 
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(b) Addition after limitation not allowed. 

-O. 41, R. 20 — Addition of party — When not 

justified. 

The Court cannot add a respondent in the ap¬ 
peal under O. 41, R. 20, C. P. Code, merely to suit 
the convenience of a party or to enable it to get 
round limitation. 1948 AWR (Rev) 267* 1948 RD 
424. 

-O. 41, R. 20 and S. 151 — Inherent power to 

add a party to appeal even after expiry of period 
of limitation. 

Apart from O. 41, R. 20 the Court has ample 
power under S. 151, Civil P. C., to add a party to 
the appeal even after the expiry of the period of 
the limitation prescribed for appeals, if in the 
circumstances of the particular case before it, it 
thinks fit to do so: 

Where the name of the official receiver was 
omitted from the array of parties to the appeal 
by the mistake caused by an error in the certified 
copy of the judgment of the lower appellate Court 
which had been supplied to the appellant and 
which did not contain his name: 

Heiu that the prayer for adding the Official 
Receiver as a respondent should be granted and 
that even though period of limitation for appeal 
against him had expired, the delay should be con¬ 
doned under S. 5, Limitation Act: (Overruled in 
AIR 1944 Lah 76 (FB) ). AIR (Vol 28) 1941 Lah 
402: ILR (1942) Lah 603; 43 PLR 471: 198 Ind 
Cas 726. 

-O. 41, R. 20 — When once time for an appeal 

has run out, it is not possible for an appellant sub¬ 
sequently to implead those defendants who were 
not originally impleaded as respondents in the ap¬ 
peal. In a case in which a necessary party to an 
appeal has been omitted, the Court cannot exer¬ 
cise any power vested in it under O. 41, R. 20, t© 
cover the omission. An Appellate Court could 
not exercise its power under O. 41, R. 20, if limi¬ 
tation had already expired. It being a special pro¬ 
vision, general provisions of O. 1, R. 10 or S. 151 
cannot be invoked. No question of S. 5, Limita¬ 
tion Act. arises in such cases. No right vests in 
any appellant to make an application under O. 41, 
R. 20. The discretion to add a party who is inte¬ 
rested in the result of the appeal is vested in the 
Court alone and it is the Court that can make 
that order suo motu. It cannot, therefore, be urged 
that if the Court is moved to exercise that power 
in favour or a certain appellant, the appellant in 
doing so prefers an appeal against the order of 
the trial Court or seeks to amend his original 
memorandum in any manner. AIR (Vol 28) 1941 
Lah 402. Overruled. AIR (Vol 31) 1944 Lah 76: 
46 PLR 148; ILR (1945) Lah 18: 213 Ind Cas 278 
(FB). 

-O. 41. R. 20 — One of decree-holders not joined 

as respondent within limitation. 

Where one of the holders of a decree had 
not been joined as a respondent to an appeal 
against the decree and time limited for appealing 
has expired, he is not "interested in the result of 
the appeal” within the meaning of R. 20, O. 41, 
Civil P. C., and cannot, therefore, be subsequently 
impleaded under that rule. AIR (Vol 31) 1944 
Oudh 9; 1943 OWN (CC) 385: 1943 AWR (CC) 108: 
19 Luck 438 : 211 Ind Cas 103 (2) (DB). 

-O. 41, Rr. 20 and 22 — Cross-objections against 

party not impleaded in appeal — Procedure. 

When a respondent in an appeal proposes to 
file a memorandum of cross-objections against a 
person who is not a party to that appeal, two dis¬ 
tinct operations are necessary. He must first im¬ 
plead the pei son ns a party under O. 41, R. 20 


501 


CIVIL P. C. (S of 1908), 0. 41, R. 20_5. Limitation 


502 


of the Code and then having done so, he must 
put in his memorandum of cross-objections under 
R. 22. In order that he may succeed under R. 20, 
he must bring his application within the time al¬ 
lowed for filing an appeal against the person 
sought to be impleaded. Having succeeded in gett¬ 
ing him impleaded, he must file his memorandum 
of cross-objections within the period of limitation 
contemplated by R. 22. Where the period con¬ 
templated by R. 20 has expired and the person 
sought to be impleaded is not already a party, it 
is no longer open to the respondent to file a memo¬ 
randum of cross-objections against him. AIR (Vol 
30) 1943 Mad 609: (1943) 1 MLJ 429- 56 MLW 277: 
1943 MWN 423: 210 Ind Cas 500. 


-O. 41, R. 20 — When the applicant under S. 4, 

U. P. Encum. Estates Act 1934 appeals, the suc¬ 
cess of his appeal is in the interest of all the cre¬ 
ditors and therefore, it is unnecessary to implead 
them, but when the applicants under S. 11 file an 
appeal under S. 12 (2), Oudh Courts Act, the suc¬ 
cess of the appeal involves the revocation of a 
valuable right acquired by the creditors under the 
judgment and decree of the Single Judge. There¬ 
fore it is necessary for the appellants to implead 
all the creditors. If they fail to do so within time, 
they cannot be added under O. 41, R 20. An ap¬ 
plication under S. 5, Limitation Act cannot suc¬ 
ceed in these circumstances. AIR (Vol 30) 1943 
Oudh 78: 1942 OWN (CC) 465: 1942 AWR (CC) 
305 : 205 Ind Cas 628 (DB). 


—O. 41, R. 20 : — Defendants against whom a 
suit has been dismissed and right of appeal has 
become barred are not interested in the result of 
the appeal filed by plaintiff against ether defen¬ 
dants and cannot therefore be impleaded as par¬ 
ties to appeal. (1941) 53 MLW 392- 1941 MWN 311 
: (1941) 1 MLJ 471. 

-O. 41, R. 20 — Defendant exonerated in lower 

Court — In appeal such defendant not made res¬ 
pondent within limitation. 

The defendant who has been exonerated in 
the lower Court and no appeal has been filed 
against him within the period of limitation, is not 
interested in the result of the appeal against other 
defendants within the meaning of O. 41, R. 20. 

Where a person had not been impleaded in an 
appeal and the right of appeal against him had 
become barred by limitation in an appeal against 
other persons in which the person omitted is also 
a necessary party, the Court cannot make such 
other person a respondent in the appeal under 
O. 41, R. 20, of the Civil P. C. AIR (Vol 28) 1941 
Oudh 580: 1941 AWR (CC) 694- 1941 OWN (CC) 
993 : 1941 RD 752; 17 Luck 175: 195 Ind Cas 761 
(DB). 

-O. 41, R. 20 — Court is not competent to allow 

the appellant to implead a person for the first time 
after the limitation for the appeal has expired 
AIR (Vol 27) 1940 Lah 314 : 42 PLR 355: 190 Ind 
Cas 332. 

—-O. 41, R. 20 — Suit against X and Y dismissed 
against X — Appeal by Y—X is not interested in 
result of appeal after expiry of period for appeal 
against him. 

Where a suit filed against X and Y is dismissed 
against X only and Y prefers an appeal, X Can¬ 
not be deemed to be interested in the result of 
the appeal after the period of limitation for an 
appeal against him has expired. His joining as a 
respondent to the appeal at such time bv the Ap¬ 
pellant Court is illegal. AIR (Vol 27) 1940 Rang 
97; 188 Ind Cas 120. 

r—O* R. 2 — Adding party to appeal when it 

«s thn'^-barred against him. 


G sued H and S for the cancellation of a 
deed, whereby H had purported to mortgage to fc> 
a certain piece of land, on the ground that the 
land belonged jointly to G and H. The Court 
granted the plaintiff a decree cancelling the mort¬ 
gage of G’s one-half interest in the land. H ap¬ 
pealed making G alone respondent and not joining 
S and the Appellate Court dismissed the suit. G 
appealed from the appellate decree and joined 
only H as respondent and subsequently sought to 
join S also as respondent but only after the ap¬ 
peal against S was time-barred : 

Held, that the appeal was incompetent be¬ 
cause the prayer of G in the second anpeal being 
the restoration of the trial Court’s decree, he could 
not succeed in the appeal unless S was made a 
party to it and since the appeal against S was 
barred by time he could not afterwards be made 
a party to the appeal. AIR (Vol 26) 1939 Rang 213 
: 132 Ind Cas 1005. 

-O. 41, R. 20 — Where an appeal against a res¬ 
pondent has become time-barred, he is not inte¬ 
rested in (he result of the appeal and therefore 
O. 41. R. 20 is inapplicable, and his name cannot 
subsequently be added as respondent. AIR (Vol 
25) 1938 Lah 325 : ILR (1938) Lah 398 • 40 PLR 
1060 ; 180 Ind Cas 698 (DB). 

-O. 41, R. 20 — Persons who cannot be deemed 

to be persons interested in the result of the ap¬ 
peal. cannot be joined under O. 41, R, 20 as res¬ 
pondents. Even if some of the appeallants be 
minors, S. 5 of Limitation Act has no application 
to such a case. AIR (Vol 25) 1938 Lah 35: 40 PLR 
273: ILR (1937) Lah 746; 175 Ind Cas 819 (DB). 

“—O. 41, R. 20 — Joint decree in favour of plain¬ 
tiff and defendant — Appeal against plaintiff — 
Defendant not made party — Remedy of appel¬ 
lant. 

If owing to some bona fide mistake or other 
sufficient cause one of the defendants has been 
omitted from the memorandum of appeal against 
a joint decree, there is nothing to prevent the 
appellant from filing a fresh appeal against him 
even though limitation has expired, and the ap¬ 
peal can be admitted if he satisfies the Appellate 
Court that there was sufficient cause for not ap¬ 
pealing against him within the prescribed time. 
It in such a case, the appeal is ultimately admitt¬ 
ed against the new defendant, then even if the pre¬ 
vious appeal has been dismissed on account of 
non-joinder, the Court may in a proper case, review 
its previous order and restore the appeal to its ori¬ 
ginal number, and dispose of both the appeals 
simultaneously. 

Where a decree is a joint decree in favour of 
the plaintiffs and defendant No. 2. the position of 
defendant No. 2 is identical with that of the co- 
plaintiffs and it is just as incumbent on the ap¬ 
pellant to implead defendant No. 2 as any of the 
other plaintiffs. The omission to implead him 
would be fatal, and an Appellate Court has no 
power to implead him after ffie period of limita¬ 
tion has expired; but where the decree is in fact 
not a joint one. such a defendant mav bo imnlpad- 
ed. AIR (Vol 24) 1937 All 243: 1937 AWR (HC) 27 
: (1937) ALJ 436; 169 Ind Cas 186. 

-O. 41. R. 20 — Receiver’s application under S. 

53, Provincial Insolvency Act (V of 1920), dismiss¬ 
ed — Appeal — Transferee not impleaded as res¬ 
pondent — Application to implead him after expiry 
of limitation for anpeal. 

Where in an appeal by the Receiver of the in¬ 
solvent. against the dismissal of his aDplication 
under S. 53, Provincial Insolvency Act. application 
is made to implead the transferee, who is a neces- 
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sary party to the appeal, long after the expiry of 
the limitation for the appeal, he cannot be im¬ 
pleaded as a respondent under O. 41, R. 20, and 
where he is not impleaded, the appeal cannot pro¬ 
ceed against the other respondents. (1937) 171 
Ind Cos 896: 1937 OWN (CC) 1179: 13 Luck 659- 
171 Ind Cas 896 (DB). 


- O. 41. R. 20 — Appeal — Wrong person im¬ 
pleaded as respondent — Court gfving time — 
Party not brought on record within time — Case, 
if falls under O. 41, R. 20 — Sufficient cause, if 
made out under S. 5, Limitation Act (IX of 1908). 

Where the appellant is informed that a wrong 
person has been impleaded as respondent and is 
given a stated time to bring the right person on 
the record and he was not brought on record with¬ 
in such time and there was a special order of the 
trial Court to make him a party: 

Held, that this was not a case for the applica¬ 
tion of O. 41. R. 20 and there was no sufficient 
cause within the meaning of S. 5, Lim. Act and the 
appeal was time-barred. AIR (V 23) 1936 Lah 
793 : 165 Ind Cos 154 (1) (DB). 


-O. 41, R. 20 — Application to set aside sale 

dismissed — Appeal — Auction-purchaser not im¬ 
pleaded within time. 

Held, that the Court cannot take action under 
O. 41, R. 20. Before the Court can take action, 
it must, be shown that the omission of the auction- 
purchaser from the list of respondents was due 
to a bona, fide mistake which crept in in spite of 
the exercise of due care and caution. AIR (V 22) 
1935 Lah H02 : 159 Ind Cas 870. 

-O. 41, It. 20 — Corporation, if has special pri¬ 
vileges. 

Tne mere fact that the appellant is a Corpora¬ 
tion does not entitle it to any special privileges in 
respect of extension of time for impleading legal 
representatives. AIR (V 22) 1935 Lah 632 • 37 
PLR 239 : 162 Ind Cas 59 (DB). 


-O 41. R. 20 — Limitation Act (IX of 1908), S. 5 

— Joint decree-holders — Appeal against some 
almic — Power of Court to implead others after 
limitation. 

A judgment-debtor against whom an order in 
execution was passed preferred an appeal against 
it in time but omitted to implead one of the joint 
decree-holders as a respondent. Subsea uently, 
after the expiry of the period of limitation, he 
applied for impleading him as a party and for 
excusing delay unc>r S. 5. Lim. Act. and both the 
petitions were allowed: 


Held, that as the appeal had abated as against 
the decree- loldor who had no* been impleaded, he 
was not - party ‘interested in the appeal’ within 
the meaning of O 41, R. 20. and the Court had no 
power to imolead him as a, party. Order 41, R. 20. 
is not intended to override the provisions of O. 22 ! 
The right obtained bv the resoondent when the 
appeal abate- as against him is a valuable right 
and should not be lightly treated. 

Held, an ther that the order excusing delay made 
under 8 5. ) nn. Act. had not boon appealed from 
and had become final and i‘ did not make any 
difference as this order could logically be passed 
only ah r the ord°r to implead as pnrtv. AIR 
(V 22' 1 Mad 175 : 41 MLW 111 • (1935) MWN 
398 : 156 Ind Cas 110. 


-O. 11 . R. 20 — Vmv'a? - 

whether and Mlrn can be 
— Limitation. 


Tarty in lower Court, 
made party in appeal 


A person who is a party to a suit in the lower 
Court can be made a party to the appeal at any 
time before the anneal again.et him is time-barred, 
under O. 41, R. 20. but where that is not. done 


he cannot be added by the Court under O. 41, R. 33, 
after the period for limitation had expired* AIR 
(V 22) 1935 Rang 364 : 159 Ind Cas 186. 

-O. 41, R 20 — Order 41, R. 20, gives power to 

to the Appellate Court to adjourn the hearing of 
an appeal, and to direct that such persons as may 
appear to it to be interested in the decision of the 
appeal be made respondents in the appeal. While 
it is open to an Appellate Court to vary the decree 
of the lower Court in favour of the plaintiffs who 
have not joined in the appeal filed by the co- 
plaintiff. it is not. open to any Appellate Court to 
pass or modify any decree to the detriment of a 
person who is not a party to the appeal before it. 

Where a person has not been impleaded in an 
appeal barred by limitation, in an appeal against 
other persons in which the person omitted was also 
a necessary party, the Court cannot make such 
other person a respondent in the appeal under 
O. 41. R. 20. AIR (V 21) 1934 Oudh 496 • 11 OWN 
(CC) 1263 : 10 Luck 240 : 152 Ind Cas 304 (DB). 

-O. 41, Rr. 20, 33 — Appeal by plaintiff — 

Failure to implead one of defendants as respond¬ 
ent — Application to appeal after limitation, grant¬ 
ing of — “Interested”, meaning of. 

Where a suit is dismissed and the plaintiff ap¬ 
peals but fails to implead one of the defendants 
as respondent, an application by him to amend the 
appeal for adding such person as respondent after 
the expiry of limitation should not be allowed as 
a valuable right has accrued to him and the decree 
in his favour having become final he is not “inte¬ 
rested in the result of the appeal” w'thin the 
meaning of O. 41. R. 20. AIR (V 19) 1932 All 120 : 
(1931) ALJ 1004 : 15 RD 810 ; 135 Ind Cas 553 
(DB). 

-O. 41, R. 20 — Power to implead person against 

whom appeal has become time-barred. 

Where the appellant omitted to implead a cer¬ 
tain person in an appeal, and the right of appeal 
became barred by time against him, and he is a 
r.ecessarv party to the appeal, he cannot be depriv¬ 
ed of the right he had acquired, by the Court, 
bv impleading him under O. 41, R. 20. AIR (V 19) 
1932 Oudh 288 : 9 OWN (CC) 687 : 8 Luck 115 : 
16 RD 490 : 140 Ind Cas 483. 

-O. 41, R. 20 — Appeal — Adding respondent 

after limitation — Legality. 

A party as against whom an appeal has become 
barred by limitation and who has consequently 
acquired a valuable right under the decree of the 
trial Court should not be impleaded as a party res¬ 
pondent to the appeal at the instance of the ap¬ 
pellant. AIR (V 19) 1932 Rang 16 : 9 Rang 624 : 
135 Inc! Cas 645. 


O. 41 R. 20 — Limitation. 


Where a party has not filed an appeal against 
mother party not himself an appellant, and the 
ime for so doing has expired, he cannot have him 
Ktoed for the purpose of filing a memorandum of 
)hmotions although appellate Court has, upon very 
inusual grounds, jurisdiction to do so. AIR (V 16) 
1929 Med 479 • 120 Ind Can 369 ; 1929 MWN 381. 

-O. n R ?0 — I'ppsnn 


n 4 /k mi 4 imt nni fl 


party to decree is not “interested in result of ap¬ 
peal”. 


It is not competent to an appellate Court to im¬ 
plead under O. 41. R. 20. a person who had not 
l'°en made a pnrtv to the decree though he had 
been a parly to the suit, as the person is not 
“interested in the result of the appeal”. To hold 
that an appellate Court can implead a person who 
h^s acquired an absolute right by the lapse Of 
time or by the omission of his name from the- 
deem,? would amount to denying all finality to liti¬ 
gation. AIR 1924 Lah 629 and 3 Pat LJ 409, Diss. 
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from. AIR (V 13) 1926 Lah 499 : 97 Ind Cas 
338 : 8 Lah 161 : 8 LLJ 333 ; 27 PLR 576 (DB). 

-O. 41, R. 20 — Addition of respondents. 

Court will not add new respondents after limi¬ 
tation for appeal against them. AIR (V 12) 1925 
Rang 108 : 84 Ind Cas 522 : 3 Bur LJ 259 • 2 Rang 
541 (DB). 


(c) Addition after limitation allowed. 

- -O* 41, R. 20 — Where unsuccessful claimants 

prefer an appeal under S. 45, U. P. Encum. Estates 
Act, all creditors must be impleaded as respond¬ 
ents if they be affected adversely as the result. 
If some of tne creditors are not impleaded, the case 
cannot be remanded for re-trial as is without the 
creditors the appeal itself is competent. The cre¬ 
ditors left out cannot be made respondents under 
O. 41, R. 20, after the right of appeal against them 
has become tirne-barred and they have acquired 
a valuable right. AIR (V 29) 1942 Oudh 339 : 
1S42 OWN (CC; 248 ; 1942 AWR (CC) 173 • 199 
Ind Cas 801 (DB). 


■ O. 41, R. 20 — To add as respondent party to 
suit who was not impleaded as respondent in lower 
Appellate Court. 


Under O. 41, R. 20 the High Court has power 
in second appeal to add as respondents to the 
appeal persons who were parties to the suit in the 
original Court, but were not impleaded as res¬ 
pondents in the lower Appellate Court, although 
ihe time in which the appeal might have been 
preferred as against them has expired. AIR (V 27) 
■*940 Pat 137 : 18 Pat 768 : 6 BR 407 • 21 PLT 
420 ; 186 Ind Cas 865 (DB). 

O. 41, R. 20 — Party interested in result of 
appeal, if can be added after limitation. 

. Where the real contesting respondent is duly 
impleaded, another person who is supporting the 
case of the appellant and is interested in the result 
of the appeal, can be impleaded as a proper part/ 

u ? c er ?■ 5 1 ' R - 2 0' Civil P. C„ even after the period 
of limitation has expiree. AIR (V 26) 1939 Lah 

346 : 41 PLR 816 : ILR (1940) Lah 40 : 187 Ind 
Cas 839. 


sary parties but at that time the period for filing 
appeal had expired. The decree was reversed. 
On second appeal by plaintiffs and defendants 
Nos. 2 to 7, it was contended that the lower Ap¬ 
pellate Court was not justified in impleading de¬ 
fendants Nos. 2 to 7 alter period of limitation for 
the appeal had expired; 

. 5*? lc *,_(Per Sulaiman, C. J., agreeing with Niamat 
Ullah, J. Smith, J., contra;, that as the plaintiffs 
prayed for a relief only as being entitled to profits, 
there cculd be no doubt that the defendants must 
have been misled by the frame of the relief, and 
considered that the decree passed by the trial Court 
in terms of the relief was in favour of the plaintiffs 
only and really not in favour of defendants Nos. 2 
to 7. In any case, defendants who have not been 
impleaded in an appeal can be impleaded by fil¬ 
ing an appeal against them, aecompamed by an 
application under G. 5, Lim. Act, for extension of 
time. In view of the ambiguous language used in 
the relief and the decree, there was ample justifi¬ 
cation for the contesting defendant not to implead 
defendants Nos. 2 to 7 and regard them as not 
persons in whose favour any decree had been pass¬ 
ed. This was accordingly a fit case under which 
time could have been extended under S. 5, Lim 
Act. Consequently, in the special circumstances ot' 
this particular case, there being in strictness no 
decree in favour of defendants Nos. 2 to 7, the 
Appellate Court had jurisdiction to implead them 
as respondents, so that they may be bound by the 
final order. If the decree were in fovour of plain¬ 
tiffs as well as defendants Nos. 2 to 7. the contrary 
conclusion would be arrived at. AIR (V 24) 1937 
All 82 ; 1936 AWR <HC) 1099 : (1937) ALJ 424 • 
167 Ind Cas 405 (DB). 

—— O. 41, R. 20 — Persons against whom right of 
appeal is barred — Added as respondent. 

Even a person against whom the right of appeal 
has become barred can be added as resDondent 
under O. 41. R. 20. AIR (V 24) 1937 Mad 741 • 
H937) MWN 503 : (1937) 2 MLJ 100 : 46 MLW 
916 : ILR (1938) Mad 52 ; 172 Ind Cas 776 (DB). 


^ r * ^3 — Suit for declaration that 

plaintiffs and pro forma defendants were owners 
and entitled to profits as against A—Suit decreed 
Appeal by A not impleading pro forma defend¬ 
ants — Appellate Court impleading them after pe- 
riod of limitation for appeal — Legality of. 

If a joint decree were passed in favour of a 

• 1 _ ^ an appeal were preferred 

against only some of the joint decree-holders leav¬ 
ing out the rest and the period of limitation were 
to expire, then it would be too late for the lower 
Appellate Court to implead such joint decree- 
holders as respondents in the appeal, in order to 
consider the appeal against them* and pass a decree 
against them. The cases where a decree is tc be 
passed in favour of persons who have not aopealed 
or who are to be impleaded for some other purpose 
stand on a different footing, for there is an express 
power conferred on Anpellate Court by O. 41. R. 33. 
to pass a decree in their favour. 

The plaintiffs claimed a declaration that they 
and de endants Nos. 2 to 7 are the owners of cer- 
tam groves in proprietary right, and. therefore, 
of the cattle market which was held on those plots. 
8 f fvri a t defendant No. 1 had no right to any part 
of the profits accruing from that market. The 

8 fu Wa ' S conteste d by defendant No. 1 only. The 
others who were co-owners w r ere inmleaded as pro 
lonr.a defendants. The suit being decreed by the 
iial Court, defendant No. 1 filed an aDpeal aeainst 
tne pontiffs only. The Appellate Court implead- 
«ci defendants Nos. 2 to 7 finding them to be neces- 


-O. 41, R. 20 — Under O. 41, R. 20. C. P. Code, 

9 prson who was a party to the proceedings in 
the Court below may be added as a respondent 
though the time to appeal against him has ex- 
P’red. The law of limitation does not affect the 
powers of the Court to implead such persons AIR 
(V 15) 1928 Lah 202 ; 105 Ind Cas 569 : 9 LLJ 
550 ; 28 PLR 468. 

O. 41, R. 20 — Under O. 41. R. 20. a person who 
was a party to the proceedings in the Court below 
may be added as a respondent to the appeal al¬ 
though the time to appeal may have expired. AIR 
(V 15) 1928 Lah 120 ; 103 Ind Cas 223. 

-O. 41. R. 20 — Section 22 of the Limitation Act 

does not prescribe any period of limitation for the 
joinder of a party to a suit under S. 32. C. P. C. 
(188?.). O. l.R. lOortoan appeal under S. 559 of the 
old Code (O. 41. R. 20) and there is nothing to 
prevent such a joinder in either a suit or appeal 
even after it is barred by time. Section 22 of the 
Limitation Act applies to appeals as much as to 
suits in principle. But a suit in which a defendant 
is joined, after the period of limitation has ex¬ 
pired. must necessarily be dismissed as against him. 
In an appeal, however, there may be possibly rea¬ 
sons justifying its admission after time under S. 5 
of the Limitation Act, AIR (V 9) 1922 Nag 213 : 
66 Ind Cas 217 : 5 NLJ 192. 

-O. 41. R. 20 — Respondents can be added 

though time for filing appeal as against them has 
expired. AIR (V 8) 1921 UB 13 ; 66 Ind Cos 365 • 

4 UBR 87 
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-O. 41, R. 20 — Limitation — Power of Court to 

add parties — Limitation. 

Under O. 41, R. 20, C. P. C. the Court has full 
authority to direct the joinder of additional parties 
in an appeal where the appellant has inadvertently 
omitted to implead them and when it takes action 
under this rule, no question of limitation can arise. 
AIR (V 2) 1915 Oudh 159 ; 2 OLJ 20 : 18 OC 90 : 
27 Ind Cas 609. 

-O. 41, R. 20 — Limitation — Lim. Act, S. 22. 

Order 41, R. 20. C. P. C. is not subject to S. 22 of 
the Lim. Act. Persons who were parties to the 
original suit can be added as parties in the appeal 
even after the period for presenting- the appeal has 
expired. (1912) 6 SLR 74 (Note) : 16 Ind Cas 
771. 

- O. 41, Rr. 20 and 22 — Limitation — Addition 

of parties. 

The Appellate Court can add a respondent if his 
presence is necessary, provided the respondent is 
interested in the result of the appeal and cross¬ 
objections. He can be added even after the period 
of appealing against him has expired. (1910) 12 
CLJ 137 : 5 Ind Cas 654 (DB). 

-O. 41, R. 20 — Limitation. 

A party to a suit who has not been made a 
respondent in the appeal may be made. So, even 
after the period of limitation as against that party 
has expired. (1909) 1 Ind Cas 518 (All). 

6. Mis-joinder. 

-O. 41, R. 20 — Mis-joindcr — Appeal — Differ¬ 
ent defences — Different grounds of appeal. 

It is irregular for persons with different defences 
to a suit and with different reasons for appeal to 
join in a single appeal. (1901) 5 CWN 1 : 10 MLJ 
279 : 2 Bom LR 967 : 23 A 137 (142) • 27 IA 163 
(PC). 

-O. 41, R. 21. 

-O. 41, R. 21 — Application to rc-hcar appeal 

— Summary rejection without hearing applicant — 
Legality. 

Where an replication to re-hear an appeal decreed 
ex parte is rejected summarily without hearing the 
applicant, it cannot be said to be in accordance 
with law and so can be set aside in revision. 1949 
RD 151 (DB). 

——O. 41, R. 21 — Additional evidence — Admis¬ 
sion of — Grounds for — Grounds supporting re¬ 
view — If sufficient for admission of additional 

evidence in appeal. 

The grounus unich may he available on an ap¬ 
plication for review are not the grounds which 
may be relied on while invoking the Court’s juris¬ 
diction under O. 41. R. 27. C. P. Code. It is the 
requirement of the Court and not the requirement 
of a litigant that has to be considered in deciding 
the question whether or not additional evidence 
will be allowed to be produced. It is only when 
the appellate Court “requires it’’ ( i.e.. finds it 
needful) that additional evidence can he admitted. 
The words “for any substantial cause” in sub-r. (l) 
(b) of O. 41. R. 27. C. P. Code, do not give tlie Court 
jurisdiction to entertain an application for record¬ 
ing further evidence on the grounds which would 
enable an application to be entertained under O 47 
R. 1. AIR (V 35) 1948 Bom 337 ; LLR (1918) Bom 
521 : 50 Bom LR 221 (DB). 

-O. 41, R. 21 — Appeal — Application to set 

aside ex parte decree — Extension of limitation. 

There is no law extending the provisions of S. 5. 
Lim. Act to an application for setting aside ex 
parte decree passed in appeal. AIR <v 31) 1044 
Mad 571 : (1944) 2 MLJ 121 : 1944 MWN 522 : 
218 Ind Cas 451 (DB). 
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-O. 41, R. 21 — Some observation in nature of 

obiter dicta against respondent, if a ground. 

The difference of language between O. 9, *R 13 
and O. 41, R. 21 does not necessarily mean that the 
conditions in the latter rule are fulfilled merely by 
the presence of some observations of the nature 
of obiter dicta. Rule 21, O. 41, is not wide enough 
to cover the case of an appeal which has been 
wholly dismissed, ex parte against the respondent 
merely by reason of some remarks which may be 
in the nature of the obiter dicta and thus incapar 
ble of constituting a final decision of the matter 
discussed so as to be res judicata. 

The fact that the respondents did not receive 
notice of the appeal in time is a sufficient cause 
to restore the appeal under O. 41, R. 21 to the 
file for re-hearing, if such an application be other¬ 
wise maintainable. AIR (V 28) 1941 Pat 141 : 
21 PLT 1082 : 7 BR 329 : 192 Ind Cas 211. 

-O. 41, R. 21 — “Prevented by sufficient cause 

from appearing” — Onus is on applicant. 

An applicant under O. 41, R. 21, who admits 
receipt of notice is obliged like an applicant under 
O. 9, R. 13, to show that he was “prevented by 
sufficient cause from appearing”: 

Held, on facts that it could not be said that the 
appellant was prevented by sufficient cause from 
appearing. AIR (V 27) 1940 Mad 53 : (1939) 2 
MLJ 568 : (1939) MWN 947 ; 50 MLW 515 (1) : 
189 Ind Cas 704. 

-O. 41, R. 21 — Appellant entrusting money and 

papers to a friend — Friend not taking steps in 
matter. 

The fact, that the appellant entrusted a friend 
with money and necessary papers in a case but he 
took no steps in the matter and the appellant could 
not contest the appeal on account of the friend’s 
laches and he lost his cause for no fault of his own 
is not a ground for re-hearing the appeal under the 
provisions of O. 41. R. 21. AIR (V 23) 1936 Pat 
128 : 2 BR 71 : 17 PLT 261 : 159 Ind Cas 260. 

-O. 41, R. 21, O. 5, R. 15 (Allahabad) — Parda- 

nashin lady — Lady present in house — Summons 
handed over to relation — Whether due service. 

Summons can be delivered or tendered to a 
pardanashin lady even though it may not be possi¬ 
ble for the process-server to have access to her: 
nor can a purdanashin lady be considered to be a 
person who cannot be personally served. It is 
the duty of the process-server to make an attempt 
to find ways and means of delivering or tendering 
the summons to the pardanashin lady for whom it 
is intended. 

Where although the lady on whom summons 
had to be served was not absent from the house, 
the process-server, without trying for means where- 
bv personal service could be effected, handed over 
the summons to her husband's brother who did not 
inform her of it and the appeal against her was 
consequently dismissed ex parte: 

Held, that as the process-server did not comply 
with tlie requirements of law provided in O. 5, 
R, 15. as amended by the Allahabad High Court, 
she could not. be considered to have been duly 
served and consequently under O. 41. R. 21, the 
Court was bound to set aside the ex parte decree 
passed against her. AIR (V 22) 1935 All 660 : 
(1935) ALJ 632 : 1935 AWR (HC) 637 ! 155 Ind 
Cas 676. 

--O. 41, R. 21 — “Notice of appeal” — Meaning 

of. 

Quaere. — Whether the expression “notice of 
I he appeal” as used in Art, 169 of the Lim. Act. 
merely refers to the first notice ns regards the ap¬ 
peal having been filed or to the subsequent- notices 
uf any) as to the dates fixed for hearing. AIR 
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(V 20) 1933 Lah 882 : 35 PLR 146 : 147 Ind Cas 
288. 

——O. 41, R. 21 — Sufficient cause. 

Respondent a lady — Her agent failing to at¬ 
tend Court due to illness of daughters — Suffi¬ 
cient cause was held to exist. AIR (V 8) 1921 All 
264 : 63 Ind Cas 737 : 19 ALJ 547 (DB). 

-O. 41, R. 21 — Scope of. 

A principal cannot be relieved for the neglect of 
his agent in not appearing as respondent in an ap¬ 
peal in the High Court. Consequently if the ap¬ 
peal is decreed, there is no right in the principal 
to ask the Court to grant a re-hearing of the ap¬ 
peal. AIR (V 4) 1917 All 216 : 39 All 386 : 15 ALJ 
413: 39 Ind Cas 636 (DB). 


17. When disallowed. 

See also N. 18. 

18. Who may file. 

See also Notes 15 and 18. 


1. Against whom allowed. 

-O. 41, R. 22 — Where the person against whom 

cross-objections are filed is not interested in the 
appeal and is a mere pro forma respondent, no 
cross-cb,eccions can be validly filed against him. 
AIR (Vol 16) 1929 All 195: 107 Ind Cas 569 (DB). 


O. 41, R. 22 — The Code does not contemolate 
filing of cross-objection against a person who is 
not a party to the appeal. AIR (Vol 13) 1926 Ca* 
533 : 53 Cal 270 : 91 Ind Cas 649 (DB). 


——O. 41, R. 21 — Ex parte decree — Aplieation to 
set aside — Pendency of appeal — Decree set aside 
— Effect of. 

Where the lower Appellate Court passed an ex 
parte decree against the defendant who preferred 
an appeal and also applied under O. 41, R. 21 to 
the lower Appellate Court, 

Held, that the pendency of the appeal was no 
bar to the application under O. 41, R. 21 and that 
when the lower appellate Court set aside the ex 
parte decree and passed a judgment in favour of 
the defendant the “cause of appeal” to the Judicial 
Commissioner’s Court disappeared and that the se¬ 
cond appeal should be dismissed. AIR (V 4) 1917 
Nag 26 : 14 NLR 30 : 43 Ind Cas 902. 

O. 41, Rr. 21 and 11 — Jurisdiction of first 
Appellate Court. 

A Court has jurisdiction to entertain an applica¬ 
tion and re-hear an appeal under R. 21. O. 41, at 
the instance of a respondent in whose absence the 
appeal was first decided. A second appeal by a 
co-respondent dismissed under R. 11, O. 41 does not 
take away the absent respondent’s consent to the 
jurisdiction of the first Appellate Court. (1911) 
15 CWN 798 : 14 CLJ 42 : 10 Ind Cas 275 (DB). 

O. 41, R. 21 — (S. 560, old Code) — Sufficient 
cause. 

The fact that the party’s pleader refused to 
receive notice of the appeal when served on him 
is no sufficient cause. (1905) 1905 AWN 44 (44). 

-O. 41, R. 21 (S. 560, old Code) — Application 

presented in time, but returned for amendment, 
and returned after time. 

An application for re-hearing of an appeal pre¬ 
sented originally within the period of limitation, 
but returned for amendment and re-presented after 
amendment after the period of limitation, cannot 
be rejected as being out of time. (1901) 5 CWN 
816 (817) (DB). 

-O. 41, R. 22. 

1. Against whom allowed. 

2. Applicability and scope. 

3. Attacks on decree. 

4. Cessation of appeal. 

5. Court-fee. 

6. Cross-appeals and cross-objections. 

7. Cross-objections against co-respondents. 

8. Effect of non-filing. 

9. Limitation. 

10. Nature of. 

See N. 6. 

11. Powers and duties of Court. 

12. Res judicata. 

13. Revision. 

14. Right in second appeal. 

See also N. 16. 

15. Right to support decree. 

16. Second appeal. 

See also N. 14. 


—O. 41, R. 22 — In an appeal by some of the 
defendants, the plaintiff respondent cannot be 
allowed to prefer cross-objection against the de¬ 
fendant respondent, when the time for appeal by 
the plaintiff had become barred. AIR (Vol 11) 
1924 Pat 200 : 4 PLT 652 : 72 Ind Cas 643 (DB). 

1 ) 

— —41, R- 22 — Ordinarily cross-objections 
should be allowed to be urged only against the ap¬ 
pellant. 

Where one of several defendants against whom 
a decree is passed lias allowed the period for ap¬ 
pealing to elapse, the rule does not revive his 
light simply because a co-defendant had instituted 
an appeal against the plaintiff on entirely different 
grounds. The same principle would apply with 
equal force where the interest of the objector is 
identical with that of the appellant and he might 
have joined in the appeal. Order 41, R. 22, should 
ordinarily be confined to cases of cross-objections 
urged against the appellant but rule 33 of the 
same Order gives the Court a very wide discretion, 
anq cases may occasionally arise where justice re¬ 
quires that cross-objections against a co-respon¬ 
dent should be heard. AIR (Vol 8) 1921 Cudh 176 • 

8 OLJ 358 : 66 Ind Cas 642. 


O. 41, Rr. 22 and 23 — Scope of — Persons 
not parties to appeal. 

No cross-objection under O. 41, R. ~22, C. P. C. 
could be entertained against a person not a party 
to^tne appeal and the lower appellate Court was 
justified in passing a decree against him. AIR 
(Vol 7) 1920 Lah 438 : 54 Ind Cas 971 


*-O. 41, R. 22 — Co-respondents. 

In an appeal by one of several defendants 
plaintiffs can raise cross-objections even though 
they may relate to defendant who is not an appel¬ 
lant. Quaere:—Whether a plaintiff respondent 
can raise cross-objections against a defendant who 
is not an appellant? AIR (Vol 4) 1917 Pat 463 : 
38 Ind Cas 641. 


-O. 41, R. 22 — Scope of — Parties to appeal 

Defendant not party to appeal. 

Where one of two defendants appeals the res¬ 
pondent is not entitled to raise a cross-objection 
which is directed against the defendant who is not 
a party to the aopeal. AIR (Vol 3) 1916 Pat 43 • 
2 Pat LJ 162 : 39 Ind Cas 662 (DB). 

-O. 41, R. 22 — Co-respondents. 

A respondent in an appeal is not ordinarily en¬ 
titled to urge cross-objections except against the 
appellant. AIR (Vol 2) 1915 Upp Bur 9 • (1915) 
11 UBR 58 : 29 Ind Cas 610. 


-O. 41, R. 22 (S. 561 old Code) — Objection 

against persons who did not appeal — Not ad¬ 
missible. 
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A memoranddum of objections under S. 561, 
C. P. C., will not lie against a person who did not 
Appeal. (I960) 23 A 93 (93) : 1900 AWN 212 (DB). 

2. Applicability and scope. 

-O. 41, R. 22 — Scope — Powers of Court 

— Decision against party not before the Court. 

The ordinary rules of hearing apply to a cross¬ 
objection in the same way as to an appeal, and 
the Court in pursuance of a cross-objection, can¬ 
not decide a point against a party behind his 
back. 12 Cut LT 85: AIR (Vol 34) 1947 Pat 255 
(DB). 

■O. 41, R. 22 — Proceedings in revision —. 


Cross-objection, if can be allowed. 

The provisions of O. 41, R. 22 do not apply 
to cases in which only revision proceedings can 
be taken by either side: and there is nothing 
else in the Civil P. C., to entitle a respondent to 
present cross-objections to a petition for revision 
made by his opponent. AIR (Vol 32) 1945 Pesh 
34: 1945 Fesh LJ 34: 222 Ind Cas 561 (DB). 


O. 41, R. 22 — In Letters Patent appeal. 


Order 41, Civil P. C.. would apply to Letters 
Patent Appeal and in general there is no differ¬ 
ence between the procedure in Letters Pjatent 
Appeals and ordinary appeals so far as the Civil 
P. C., is concerned. Cross-objections can be taken 
in Letters Patent Appeal from a first appeal. AIR 
(Vol 27) 1940 Lah 438: 42 PLR 499: 191 Ind Cas 
417 (DB). 

O. 41, R. 22 — Whether applies to appeals 


under Provincial Insolvency Act — Provincial In¬ 
solvency Act (V of 1920), S. 5 (2). 

It is clear from the provisions of S. 5 (2), Pro¬ 
vincial Insol. Act that the procedure relating to 
cross-objections contained in O. 41, R. 22, would 
apply to appeals under the Provincial Insol. Act. 

Quaere. — Whether law contained in AIR 1943 
Nag 150: 143 Ind Cas 769 is good law in view of the 
decision of the Privy Council in AIR 1936 PC 277: 
164 Ind Cas 6. 

Remand by the lower Appellate Court held Was 
justified. AIR (Vol 27) 1940 Nag 292: 1940 NLJ 
385: ILR (1942) Nag 156: 201 Ind Cas 439. 

-O. 41. R. 22 — Report of Assistant Referee 

neither order nor decree — No appeal lies — Order 
41, R. 22 is not applicable to application to dis¬ 
charge or vary such report under Chap. XXVI, 
R. 89 of Calcutta High Court Rules. (1935) 62 
Cal 1007. 

O. 41, R. 22 — Where a compromise is effect¬ 


ed between the parties to a suit in which some 
defendants are minors and it is obtained by fraud 
or under some other circumstances as to render 
it invalid, the remedy of the minors is not by 
filing cross-objections in an appeal by one of 
the defendants. 114 Ind Cas 101: AIR (Vol 16) 
1929 Sind 32 (DB). 

-O. 41. R. 22 — In a suit for a declaration that 

one of the Motes’ is not permanent, the finding 
that this Mote’ formed part of a bigger Mote’ 
would not affect the point nt issue, the suit be¬ 
ing limited to the declaration sought in respect 
of a particular ‘jote’ and for the correction of the 
record of rights in that respect. Such a finding 
is therefore not a ground which is covered by O. 
41, R. 22 and it should be expunged from the 
lower Court's decree. 86 Ind Cas 6: 41 CLJ 31: 
AIR (Vol 12) 1925 Cal 518 (DB). 

•-O. 41. R. 22 — R. 33 is not controlled bv R. 

22. AIR (Vol 7) 1920 Cal 990: G2 Ind Cas 623. 

-O. 41. R. 22 — Scope — Cross-objection. 

The object of R. 22 of O. 41, Civil Procedure 
Code is to allow a respdt. content with a decree 
Jn his favour an opportunity oi contesting find- 
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ings against him in case his opponent aDnpals 

(1920) Pat HCC 161: 5 Pat LJ 328 • 1 Pat LT 

434: 56 Ind Cas 262: AIR (Vol 7) 1920 Pat 77 
(DB). ' 1 


-O. 41, Rr. 22 and 33 — Scope of — Memo of 

objections as to parts of the decree not affected — 
Appeal by Dy. Collector with regard to the valua 
tion of some of the plots acquired — Memo as 
to some of the plots acquired — Memo, of objec¬ 
tions regarding other plots. 

When an appeal is preferred by the Govern¬ 
ment to the High Court as regards the valuation 
of some of the plots in a land acquisition case it 
is open to the respondent to prefer a memoran¬ 
dum of objections relating not merely to the plots 
covered by the appeal but also to the other plots 
the subject of the same petition though not cover¬ 
ed by the appeal. A memorandum of objections 
may be filed against the decree as a whole or 
against any part of it though it may not be the 
subject matter of the appeal. AIR (Vol 6) 1919 
Mad 827: 35 MLJ 83: 24 MLT 83: (1918) MWN 
458: 8 LW 271: 48 Ind Cas 1003 (DB). 


-O. 41, R. 22 — Scope of — Common right —. 

Memo, of objection — Damages —- Claimed by only 
one given to all. 

Where in a memo, of objections put in by 
respts. (Plffs.) in an appeal only one plff. claim¬ 
ed damages for an infringement by the defts. of 
a right common to all the plffs., damages could 
be awarded to all the plffs. as the basis of the 
claim was common to them all. (1912) 15 Ind Cas 
409 (Mad) (DB). 

-O. 41, R. 22 — Leave to file memo, in forma 

pauperis. 

An application for leave to file cross-objections 
in ‘forma pauperis’ may be received by the Court. 
(1911) 15 CW T N 205: 12 CLJ 173: 7 Ind Cas 118 
(DB). 

3. Attacks on decree. 


-O. 41, R. 22 — Right to file cross-objection •— 

Respondent challenging whole decree. 

If an appeal is filed, the respondent to the ap¬ 
peal without filing any appeal can take cross-ob¬ 
jection to the decree on any ground on which he 
could have filed an appeal. It is not necessary 
that before a respondent can file cross-objection 
he must accept some part of the decree as good. 
He has a right to file a cross-objection even If 
he challenges the whole of the decree. AIR (Vol 
37) 1950 Cal 372 (DB). 

——O. 41, R. 22 — Right of respondent to chal¬ 
lenge decree. 

In a suit for ejectment and damages for use 
and occupation, the Court did not give the plain¬ 
tiff a decree for ejectment as there was defect 
of parties, and gave him merely a decree for 
damages. The plaintiff appealed. The defen¬ 
ds ni who did not file a cross-appeal sought to re¬ 
open the question of title. 

Held, that although the amount awarded as' 
damages was the same as the rent would have 
been, the nature of the payment was entirely 
different and in speaking to challenge the decision 
as to title the defendant-respondent was also in 
effect, challenging the decree against him which 
was a decree for damages based on an adjudi¬ 
cation that ho had no title and was a mere tres¬ 
passer. and that he could not do so as O. 41. R. 22, 
C. P. Code, enabled the respondent only to sup¬ 
port the decree upon grounds derided against him 
and not to challenge it, 29 PLT 499: AIR (Vol 36) 
1949 Pat 79 (DB). 

-O. 41. R 22 — Objections attacking decree. 

Order 41, R. 22 while it allows a respondent to 
support the decree on any of the grounds decid- 
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ed against him will not permit him to take ob¬ 
jections which instead of supporting the decree, 
attack it. Such objections can be raised only 
by way of cross-objection. AIR (Vol 20) 1933 Mad 
465: 38 MLW 263: 144 Ind Cas 16. 

— O. 41 R. 22 — Where the resoondents instead 
of supporting the decree of the Court below at¬ 
tacks it without filing cross-objections, thev are 
not permitted to do so under the provisions of 
O. 41, R. 22. AIR (Vol 16) 1929 Lah 684 (DB). * 

—O. 41, R. 22 — The Court of first instance dis¬ 
missed a suit on the ground of limitation. The 
lower appellate Court set aside this finding hold¬ 
ing that the suit was in time but the suit was 
dismissed on another ground. Prom this the 

appealed. The respondent contended 
that the lower appellate Court was wrong in not 
dismissing the suit on the ground of limitation. 

Held, that the question of limitation could not 
be entered into as there was no appeal by the 
defendants. 9 LRA Rev. 232: 116 Ind Cas 283- 
AIR (Vol 15) 1928 All 624. 

——-O. 41, R. 22 gives a right to a respondent to 
attack any decree which is passed against him by 
the lower Court by filing a cross-objection 106 
Ind Cas 817: AIR (Vol 15) 1928 Lah 221. 

“ 7.°* 22 — Objection not put as cross-ob- 

jection, cannot be taken if it is not in support of 
the decree. 

Where the question as to the frame of the suit 
under O. 34, R. l of the C. P. Code was raised 
m and decided by the lower Court and no cross- 
cbjection was filed in appellate Court under O. 41 , 
R. 22 of the Code, and where the ground was not 
one in support of the decree made but which, if 
sustained, would render the decree invalid. 

• Held , that such objection cannot be taken in 
the appellate Court. AIR (V 12) 1925 Cal 94 • 84 
Ind Cas 124 : 40 CLJ 67 (DB). 

- O. 41, R. 22 When the objection to jurisdic- 
tion of execution Court was not taken in first 
Court it is douotful whether the order of the 
Court attaching the property could be properly 
attacked by means of cross-objections in connec¬ 
tion with an entirely different order, viz. in the 
appeal of the decree-holder from the order of 
the executing Court refusing to set aside a pro- 
hibitory order. 75 Ind Cas 419: AIR (Vol 10) 1923 
Lah 514. 

-O. 41, R. 22 — Suit for possession of ancestral 

property alienated without necessity — Trial 
Court finding necessity but decreeing possession 
on payment of certain amount — Appeal by de¬ 
fendant but no cross-objection by plaintiff — 
Plaintiff can raise point about necessity for sale 
but Appellate Court cannot decree possession 
without payment of any amount. AIR (Vol 8) 
1921 Lah 318. 

4. Cessation of appeal. 

(a) General. 

(a- 1 ) Abatement. 

(b) . Appeal barred by limitation. 

(r). Dismissal for default. 

(d) . Non-payment of Court-fee. 

(e) . No right of anpcal. 

<f). Withdrawal of appeal. 

(a) General. 

O. 41. R. 22 “Duly served” — Anpeal — Cause 
list not mentioning name of r^sppondent’s advocate 

Appeal heard ex parte — R ; e*ht of reso^ndent to 

apply to set aside on the ground of want of due ser¬ 
vice of notice. 

The cause list published by the Hteh Court is 
3. notice of the date of the hearing of the appeal. 
tv» a P appeal is heard without mentioning it in 
me daiJy cause list, it must be held that the notice 
1 the appeal has not been duly served. Similar- 

5F.Y.D./D.F. 17 
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lo’ tbe cause name of the Advocate 

for the respondent is not mentioned, it must 

amount to having issued a notice without designa- 

t n^, the person to whom the notice is issued it 

must be held in such a case, when the appeal Is 

heard w'thout any appearance for the respondent 

that the appeal is heard ex parte as the notice of 

appeal was not "duly served" on the respondent 

Tne respondent would therefore be entitled to have 

(^36^1949 Pat'502. ^ “* ^ AIR 

- O. 41, It. 22 — Right to file cross-objections — 
marfi°y ndent ' Vh ° Se aPPCal haS been dismi ssed sum. 

When a respondent had already filed an appeal 

tn him been dlsmissed summarily it is not P open 
to him to laise the same grounds as in that appeal 

bj way oi cross-objections in an anpeal by the 
other party. 1947 AWR (Rev.) 12: 1947 RD 11 
Oidei 41, R. 22 — When the appeal preferred 
by the appellant does not lie, the Court hL no ju- 
i sen eti on to entertain the cross-objections of the 
respondent. (1939) 41 PLR 153 . 

— 7 -°. 41, R. 22 — Cross-objections filed after dis¬ 
missal of appeal should also be dismissed 

The very word “cross-objections” used 'in O 41 
22 1 imp!:cs tnat the objections are taken in ans- 
^ a P en0in S a Ppeal, Clause (4) cannot be in- 
oked ogamst this view. It lays down that wiiere 

ti u tel . ie res P° nd ent has filed a memorandum of 
objection under the rule the appeal is subsequent¬ 
ly withdrawn or dismissed for default such with¬ 
drawal or dismissal shall not prevent the ob ec- 
tions being heard and decided. The rule clearly im 
plies that the objections have been filed prior to 
the appeal oemg dismissed or withdrawn AIR (Vol 

RA Civ^ss 1 867: 78 Ind CaS 677: 22 ^J 365: 5 L 

4 croiobje^i 0 ns tl,dra " ,al ° f apPCaI ~ Right 
w an a PP eal is no longer pending having al- 
Pf] L ‘ C o H 6en dls . missed cro£S -objections cannot be fil- 
cedeut to P H?p nr Cy 0f f an appeal is a condition pre- 

TmVi AIR (vo1 

sustain a ble^—^Cross!objec?ions ^if ahd~ “ - 

A respdt. can file cross-objections even in case-i 

”* AU 8 1297. 13 Ind Cas 19 (DB). 

(a-1) Abatement. 

- -O. 4L R. 22 (4) — Scope — Abatement of an. 
heard Cross -° bjections — If survive and can be 

Where an appeal abates on the death of the ap- 
pefiant. the legal representatives of the appellant 
not being brought cn record within the time limit¬ 
ed. the respondent who has preferred cross-objec 
tjons has no right to have the same heard. On 
tne abatement of the appeal the cross-objections 
must stand dismissed. AIR (Vol 36) 1949 Bom 
-76 : ILR (1949) Bom 263 : 51 Bom LR 241 (DB) 

O. 41, R. 22 (4) — Appeal abating, 

A cross-objection is part of an appeal and if an 
appeal goes out for any extraneous reasons the 
cross-objection must ordinarily go out with it- the 
only exceptions are those mentioned in sub-r (41 

f onseauentIv a respondent has no 
light to be heard on his cross-objection when the 

appeal m which he took the cross-obiection has 

abated. AIR (V 26) 1939 Nag 39 : 1938 NLJ 399 • 

ILR (1940) Nag 324 : 181 Ind Cas 411 (DB). * 

—°. 41. R. 22 — Death of appellant — Leeal re¬ 
presen atiyes not brought on record — Whether 
cross-objections can be heard after bringing feral 
representatives on record (Quaere) 8 
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Where after an appeal is filed, the appellant dies 
but notices have been issued to the respondents, 
the appeal abates paid if no application to bring 
the legal representatives on record is ipade within 
time, the cross-objections cannot be heard. 

Quaere.— Whether on the abatement of the 
appeal by the death of the appellant the cross-ob¬ 
jections can be heard after bringing on the record 
the legal representatives of the deceased appeal- 
lant in the respondents’ application. AIR (Vol 21) 
1934 Lah 133 (2): 151 Ind Cas 387 (DB). 

-Order 41 R. 22 — When the appeal has abated, 

the cross-objection cannot be heard. AIR (Vol 15) 
1928 Lah 596: 110 Ind Cas 910: 10 Lah 208 (DB).. 

-O. 41, R. 22 — Where an appeal has abated, 

the respondent is not entitled to have his cross-ob¬ 
jections heard and determined. AIR (Vol 8) 1921 
Mad 405 : 41 MLJ 304 ; 62 Ind Cas 757 : 44 Mad 
828: 13 MLW 705: 1921 MWN 438 (DB) 

(b). Appeal barred by limitation. 

-O. 41, R. 22 — Cross-objection by one creditor 

to enhance his amount — Appeal against other cre¬ 
ditors barred by time. 

Where creditors have acquired a vested interest 
which cannot be interfered with in a case solely 
between the creditor and the debtor, the cross-ob¬ 
jections of such creditor to enhance the amount 
decreed in his favour under the Encu-m. Estates 
Act cannot be allowed if the appeal against other 
creditors is then time-barred. AIR (Vol 21) 1944 
Oudh 230: 1944 OWN (CC) 69: 1944 AWR (CO 
75: 1944 RD 170 (DB). 

(c). Dismissal for default. 

-O. 41, R. 22 (4) — “Default”. 

The word ‘default’ occurring in the rule includes 
any default made by the appellant which would 
amount to non-prosecution of the appeal. AIR (Vol 
18) 1931 Mad 133: 1930 MWN 123S. 

-Order 41. R. 22 — Though the main appeal 

from the Original Side of a High Court has been 
dismissed for default, a memorandum of objection 
filed by the respondent in the appeal can be treat¬ 
ed as a substantive appeal. AIR (Vol 12) 1925 Mad 
725 : 21 MLW G72 1925 MWN 190 : 88 Ind Cas 

443 : 48 Mad 631 : 48 MLJ 384 (DB). 

-Order 41, R. 22 — The rejection of a memoran¬ 
dum of appeal as insufficiently stamped is not 
a dismissal for default and no cross-objections can 
be entertained or heard where the appeal is reject¬ 
ed. AIR (Vol 7) 1920 Lah 24: 59 Ind Cas 795: 46 
PWR 1921. 

-O. 41. R. 22 (4) and O 41. R. 10 — Dismissal 

of appeal — Failure to furnish security — Cross- 
objections. 

Rejection of appeal for failure to furnish secu¬ 
rity for costs is equivalent to dismissal for default 
and the respondent can have his cross-objections 
heard. AIR (Vol 6) 1919 Pat 219: 4 Pat LJ 1C4: 
50 Ind Cas 729 (DB). 

-O. 41. R. 22 — Dismissal of appeal for default 

— Memo, of objection. 

The appellate Court ran deal with the memo, of 
objections even though the anneal itself is dismiss¬ 
ed for default. (1911) 9 MLT 217: 9 Ind Cas 572 
(DB). 

--O. 41, R. 22 — Dismissal if appeal — Default 

«— Memo if can be heard. 

A memo of objections cannot be argued if the ap¬ 
peal is dismissed for default, nor are the courts 
bound to allow costs to respdt. in such case, or 
even when memo, is dismissed because the appeal 
is withdrawn. The case was decided under S. 526 
of the C. P. G\, 1882. (1910) MWN 144 : 8 MLT 53 : 

20 MLJ 873 : 6 Ind Cas 309 (DB). 


(d). Non-payment of Court-fee. 

-O. 41. R. 22 Appeal i ejected for failure to de¬ 
posit court-fee — Cross-objection cannot be heard 
A respondent has no right to be heard on hi 9 
cross-objection when the appeal in which he took 
the cross-objection has become incompetent and 
the only exceptions are those mentioned in O 41 
R. 22 (4). The provisions of R. 22 (4) must be In¬ 
terpreted strictly and not extended beyond their 
obvious meaning. The words “dismissed for de¬ 
fault” in Sub-R. (4) cannot cover the case of the 
rejection of an appeal for failure to pay the court- 
fee. It makes no difference that at the* time of the 
filing of the appeal, the court-fee was sufficient but 
that the necessity for more court-fee arose due to 
subsequent developments, b?cause in order that a 
cross-objector should be entitled to maintain his 
cross-objections, it is imperative that the appeal 
should not only be competent and valid on the day 
when it is filed but it must continue to be so till 
the time when the cross-objections are heard: 

Difference between effect of dismissal of appeal 
on cross-appeal and effect on cross-objection 
pointed out incidentally. AIR (Vol 31) 1944 Oudh 
57: 1943 OWN (CC) 470: 1943 AWR (CC) 159: 215 
Ind Cas 37 (DB). 

-O. 41. R. 22 (4) — Memorandum of appeal re¬ 
jected for non-payment of court-fee. 

Where the memorandum of appeal is rejected 
for non-payment of court-fees, the appeal cannot 
be laid to be withdrawn or dismissed for default 
within the meaning of O. 41, R. 22 (4) and hence 
the cross-objections must fail with the appeal. AIR 
(Vol 23) 1941 Bom 242: 43 Bom LR 475: ILR (1941) 
Bom 477: 195 Ind Cas 894 (DB). 

——O. 41. R. 22 (1) — Appeal rejected for deficiency 
cf court-fec. 

Where the memorandum of appeal is rejected on 
the ground that it is insufficiently stamped, cross¬ 
objections filed by the respondent cannot be heard. 

Order 41, R. 22 (4). must be interpreted strictly 
and cannot be extended beyond its obvious scope. 
AIR (Vol 19) 1932 Nag 41: 28 NLR 25: 137 Ind Cas 
156. 

-O. 41, It. 22 (4) — Rejection of appeal for non¬ 
payment of dcficiet court-fee — ‘Default’, mean¬ 
ing of — Second appeal against dismissal of cross- 
objections — Cross-objection against dismissal of 
appeal, competency of. 

The word ‘default’ in O. 41, R. 22 (4), is wide 
enough to cover non-payment of deficit court-fee 
which the appellant was directed to pay by an or¬ 
der of the Court and. therefore, the respondent is 
entitled to have his cross-objections heard under 
that clause where the appeal is rejected for non¬ 
payment of such court-fee 
Where an appeal preferred by A against B was 
dismissed for non-payment of court-fee and the 
cross-objections of B were also dismissed and B 
filed a second appeal challenging the correctness 
of the dismissal of the cross-objections: 

Held, that it was not open to A to object to the 
rejection of hi■; appeal by the lower Court, by way 
of a cross-objection to B’s second appeal. AIR (Vol 
18) 1931 Mad 133: (1930) MWN 1236: 130 Ind Cas 
657. 

-O. 41. R. 22 (4) — Rejection of appeal for non¬ 
payment of court-fee. 

Where an appeal is rejected for failure to pav 
deficit court-fees the cross-objections must also be 
rejected. The provisions of R. 22 (4) of O. 41. 
must be interpreted strictly and not. extended be¬ 
yond their obvious meaning. AIR (Vol 13) 1931 
Rang 38: 8 Rang 538: 129 Ind Cas 500 (DB). 

-O. 41, K. 22 (4) — Dismissal of appeal — Court- 

fee — Cross-objections. 
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There are only two exceptions as provided by R. 
22 (4) of O. 41 which allow the hearing of cross¬ 
objections even when the original appeal is 
not heard. If the original appeal is dis¬ 
missed without hearing ior failure to pay proper 
Court-fee, the Court has no jurisdiction to hear 
and determine the cross-objections. 331 PLR 19U- 
180 PWR 1911 : 11 PR 1912 ; 10 Ind Cas 207. 

(e). No right of appeal. 

7 41, 22 Dismissal of appeal — Appeal 

incompetent and not pressed. 

A memoi andum of objections can be heard even 
though appellant admits that the appeal is incom¬ 
petent and it is consequently dismissed. AIR (Vol 
7) 1920 Mod 169: 10 LW 605: 54 Ind Cas 506 (DB'. 
~ 7 22 Dismissal of appeal — Not main- 

tamable — Memo, if can be heard. 

Though an appeal fails on the ground of absence 
oi right of appeal, the respdt. can have his cross- 
objections heard and determined on the merits 
67 PWR 1909: 4 Ind Cas 625. 


(f). Withdrawal of appeal. 

— 4 1: R 22 Withdrawal of appeal — Memo, 
of objections. 

If an appeal is withdrawn without any hearing 
the memo of objections must be dismissed with¬ 
out costs as the respdt., are not entitled to take anv 
objection to the decree under S. 561. (1909» 6 M 

LT 346: 4 Ind Cas 1076 (DB). 


5. Court-fee. 

"^O. 41, R. 22 — Court-fee — Ad valorem fee. 

Cross-objection in appeals arising out oi redemo¬ 
tion suits must be stamped ad valorem on the 
amount by which the decretal amount is sought to 
be reduced. Where the object of the cross-objec¬ 
tions is to wipe off the claim of the respondent 
m respect of a deed of further charge, court-fee 
be paid ad valorem on that amount. AIR 

< Vol T 1934 ° udh 246: 11 °WN (CC) 559: 9 Luck 
Go7: 149 Ind Cas 543 (DB). 

7 P' R ' 22 — Cross-objection regarding costs 

— Court fee. 

Plamtiff s suit in the Court below was dismissed 
without giving any costs to the defendants. The 
plaintiff filed an appeal and the defendants filed 
a cross-objection stating that the Court below was 
wrong in not allowing costs to them. 

Held, that the cross-objection, which related to 
costs, should bear Court-fee upon the amount claim¬ 
ed; AIR 1921 Cal 55. not Foil. AIR (Vol 16) 1929 
Pat 286: 117 Ind Cas 166 ; 8 Pat 543: 10 PLT 224. 

-O. 41, R. 22 —r Court-fee — Valuation. 

Where the object of a cross objection is to have 
a declaration in respect to a mortgage set aside 
(he proper value of the cross objection for Court 
lees is the value of the mortgage. AIR (Vol 6) 
1919 Pat 494: 52 Ind Cas 1002. 


6. Cross-appeals and cross-objections. 

~ 41, 22 — Appeals by plaintiff and defen¬ 

dant — Defendant’s appeal barred — Whether it 
can be treated as cross-objection. 

Where the plaintiff and the defendant both file 
separate appeals and the defendant’s appeal is 
time-barred, it is not open to the Court instead 
of dismissing it as required by S. 3, Lim. Act. to 
treat it as cross-objection to the plaintiff’s appeal. 
AIR (Vol 31) 1944 Pesh 7: 211 Ind Cas 343. 

“O. 41, R. 22 — There is nothing in the provi¬ 
sions of U. P. Encum. Estates Act or rules framed 
thereunder which conflicts with the provisions of 
41, R. 22, Civil P. C. which provides for cross- 
objections by a respondent. Consequently filing of 
cross-objections in an appeal is competent. AIR 
(Vol 30) 1943 Oudh 38: 1942 OWN (CC) 585: 1942 


S ia c” « 9 a ™b,. <c °’ 308 13 ra: 

s-mas zisssssszz ssst 

A memoi andum of cross-objections cannot be 
piefeu-ed against mere findings when the decree 
appealed against is one of dismissal. Eut it is open 
to tne respondent in such circumstances to sustain 
the aeciee of the Court below even on anv ground 
which has bedn decided against him by that Court 
AIR (Vol 29) 1942 Mad 334 : (1942) 1 MLJ Q 2 55 
MLW 82: 1942 MWN 97; 208 Ind Cas 81 

7 ° 41, R. 22 — Suit dismissed in entirety — 

Appeal^ by plaintiff - Objection by pro forma de- 

leactaat Wh ° d!d n0t contest suit that decision ap¬ 
pealed from was wrong. 1 

sul 1 t ha s been dismissed in its entirety 
and, on t..e plaintiff appealing, the pro lorma de¬ 
fendant who did not ccntest the suit at all fi’es 
an objection that the decision appealed from is 
wrong m its entirety, the objection petition is not 
a petition of cross-objections within the meaning 

A gtfg P ’ ° AIB (V01 27) 1940 ca! 

-O 41, R. 22 — under O. 41, R. 22 (1), it is 

open to a respondent to support the decree under 
appeal cn any of the grounds decided against him 
n: the Court below. Order 42, R. i, provides that 
the lules in O. 41, shall apply, so far as mav be to 
appeals from appellate decrees. If the statement 
that a Court oi second appeal is bound by the find¬ 
ings of tact of the first Appellate Court holds good 
ooth as against an appellant and as against a res’ 
pendent, it is inconceivable that the Legislature 
permits a respondent to support the decree of the 
lower Appellate Court on any of the grounds decid¬ 
ed against him in the Court below in a case in 
which there are both issues of fact as well as 
issues of law or issues of mixed fact and law 
Where a respondent takes any cross-objection to 
the c-ecree, such cross-objection would be governed 
by the rules of procedure governing an appeal be- 
cause under O. 41, R. 22 (1), cross-objection inust 
be such as tne respondent could have taken by 

VS? a PP ea *- ^ * s to be noted that a cross 
objection is a cross-objection to the de-r^e and 
wile re the decree is entirely in favour of the ref- 
pondent, there is nothing to which it is necessary 
for the respondent to take cross-objection AIR 
(Vol 26) 1939 Rang 59: 179 Ind Cas 946 iDB). 

. .5?7 J 1 ’ 22 Cross-appeals by defendant and 
plaintiff against same decree — Subject-matter 
different — Plaintiff-respondent dying during pen- 
Qcncy • 

Held, that the appeal by the defendant could not 
be treated as cross-objection as none of the condi- 

squired by the Civil P. C., were satisfied 
(1936) 164 Ind Cas 935 ; 62 CLJ 139. 

7 ^‘4*’ 22 — Cross-ajjpeal — No cross-appeal 

when there is no decree. 

Where a suit is decreed against some of the de- 
iendants and dismissed against the minor defen¬ 
dants as they were not represented, it is not at 
all open to the plaintiff to prefer a cross-apneal 
against such dismissal as it does not amount to a 
decree AIR (Vol 16) 1929 Cal 669: 124 Ind Cn- 
75: 33 CWN 742 (DB). 

U} 11 22 ~~ A PI )elIan{ if can file cros s -objec- 

A person, who has filed an appeal from a decree 
which is still pending and especially when it hn.s 
not been admitted to hearing, is not precluded from 
filing cross-objections on the same grounds when 
the other party appeals from the decree. AIR (Vol 
16) 1529 Lah 161; 112 Ind Cas 689. 
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O. 41, R. 22 — Scope of. 


The memorandum of objections can be treated 
as a separate cross-appeal only if the appeal and 
the memorandum of objections are such as must 
be treated as forming two independent proce:dings 
relating to distinct sets of facts. AIR (Vol 16) 1929 
Mad 429: 121 Ind Cas 16: 52 Mad 521: 29 MLW 623: 
1929 MWN 304: 56 MLJ 476 (DB). 

-O. 41, R. 22 — Account suit — First appeals 

filed by both parties — That of one party dismiss¬ 
ed — Second appeal not filed by that party from 
dismissal of his first appeal — His c’aim cannot 
be taken by way of cross-objections to second ap¬ 
peal filed by opposite party. AIR (Vol 16) 1929 
Oudh 41: 111 Ind Cas 843 (DB). 
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Mad 720: 39 Mad 365: 28 MLJ 285- 2 LW 241* *>R 
Ind Cas 221 (DB). 


-O. 41. R. 22 — New grounds — Points not rais¬ 
ed in objections. 

The respdt. cannot raise at the hearing of the 
appeal grounds not set forth in objections. (1912) 
15 Bom LR 130; 19 Ind Cas 98 (DB). 

-O. 41, R. 22 (Ss. 561, 590, old Code) — Memo¬ 
randum of objections in appeals from orders. 

A memorandum of objectins will lie in appeals 
from orders. (1907) 18 MLJ 157 (157): 3 MLT 248- 
(DB). 

7. Cross-object’ons against co-respondents. 

(a) When maintainable. 

(b) When not maintainable. 


-O. 41, R. 22 — Where appeals relating to the 

matter in cross-objections are dismissed under O. 
41, R. 11, cross-objections cannot be heard in the 
cross-appeal. AIR (Vol 15) 1928 Cal 882: 117 Ind 
Cas 693: 32 CWN 863 (DB). 

-O. 41, R. 22 — Decree against two defendants 

— One appealing on grounds open not to him but 
to other — Other filing cross-objections being ad¬ 
verse to appellant’s interest though consistent 
with his contentions, as well as to plaintiff-respon- 
dent are maintainable. AIR (Vol 12) 1925 Cal 
973: 88 Ind Cas 866: 29 CWN 784 (DB). 

r 

-O. 41, R. 22 — The law does not permit a res¬ 
pondent, who has preferred an appeal, to file cross¬ 
objections. AIR (Vol 12) 1925 Lah 2: 17 PWR 1923: 
79 Ind Cas 670 (DB). 

-O. 41, R. 22 — Respondent cannot take cross¬ 
objection which he has already token by way of 
appeal and which had been decided against him. 
AIR (Vol 11) 1924 All 867: 78 Ind Cas 677; 22 ALJ 


(a) When maintainable. 

•—O. 41, Rr. 22 and 33 — Cross-objection against 

There is no warrant for holding that in no case 
can a cross-objection be filed by a respondent 
co-respondent — Maintainability, 
directed solely against a co-respondent. Under 
O. 41, R. 22, C. P. Code, it is open to a defendant- 
respondent to file a cross-objection against a co¬ 
respondent. Where the decree under appeal is an 
infructuous decree in as much as it is in contra¬ 
vention of S. 42. Specific Relief Act. the plaintiff 
respondent in an appeal by a defendant can file a 
cross-objection even against a respondent to the 
effect that the decree is erroneous and that it 
should be corrected and that a proper and legal 
decree should be passed, if not under O. 41, R. 22, 
at least certainly under R. 33 of O. 41, C. P. Code. 
AIR l Vol 38) 1951 Pat 539: 30 PLT 359 (DB). 

-O. 41, R. 22 — Cross-objection against co-res¬ 
pondent — When competent. 


365: 5 LRA Civ 298. 

-O. 41, R. 21 — Cross-appeal as to a part and 

objections as to rest. 

There is nothing in O. 41, R. 22 to prevent a 
party from filing an appeal from one part of the 
decree and contening himself with filing a cross- 
objection dbout another part of the decree in a 
cross-appeal filed by the other side before the for¬ 
mer aopeal has been decided. AIR (Vol 11) 1924 AH 
840: 78 Ind Cas 877. 

-O. 41, R. 22 — Right to cross-objections is un¬ 
conditional — Party can file cross-objections though 
his right to appeal from the decree against him is 
lost where appeal by the other side is filed against 
decree on anpeal by the other side AIR (Vol ID 
1924 Pat 775: 70 Ind Cas 257: 5 PLT 411 (DB). 


-O. -11. R. 21 — P' t'tion to simport iud ’inent. 

If for the purpose of supporting the decree dis¬ 
missing p’aint.ifTs claim on any ground, even on a 
ground other than that token by the Court of first 
instance, respondents filed a petition stating the 
reasons on which they supported the decree, that 
did not amount to cross-objections for which on ad 
valorem Court-fee v/*** Da-able. A117 (Vol 9) 1922 
All 280: C8 Ind Cas 861: 44 All 577 (DB). 

-O. 41. R. 22 — What is not. 

Mere criticism of judgment cannot be allowed to 
he filed as a petition of cross-objection and do not 
amount to ernsc.ohieetin • '.o .is io reonire to b^ 
stamped. AIR (Vol 9) 1922 Pat 483: 1 Pot 258. 


f). 11. h\ 2:1 — ivi ’l 1 . a hv rf' ivindent cri'icisine 
judgment is not a cros<-objection and cannot be 
filed. ATR (Vol 9) HT° Pat <183 : 1 Pat 258. 

-f). 41, R. 22 — Scope of. 

Where a decree is given for a petition of the 
amount e'aimrd and on appeal is filed ohurnmn 
more, it is not open io the respdt. who has not 
appealed to n've nnv olvr-c'ion with resnect to + hc 
portion not appealed against. AIR (Vol 3) 19ie 


One respondent may urge a cross-objection as 
against other co-respondents in those cases where 
the appeal opens up questions when cannot be 
disposed of completely without matters being al- 
lowed to be opened up as between co-respondents. 
Where a suit was decreed for khas possession not 
only against defendant No. l but also against the 
other defendants who were his tenants, and the 
lower appellate Court decreed khas possession of 
untenanted land and not in respect of tenanted 
lands, in a second appeal filed by defendant No. 1 
alone cross-objection filed by the plaintiff-respon¬ 
dent against the other defendants who are co- 
responc ents is competent, as the decree appealed 
> m proceeds on a ground common to all the 
parties against whom it is passed although the 
a n a 1 is preferred by only one of such parties. 
(1950) 54 CWN 2 (DR) 265. 

--O. 41. R. 22 — Cross-objections against co-res¬ 
pondent — If can be filed. 

The provisions of O. 41, R. 22 of the Cede of 

C'vl Procedure do not enable one respondent to 

preier objections against another respondent at any 

rat' when the objection sought to be taken was 

°no in which the appellants were in no wav inter- 

e-'ed. 27 MLJ 740: ILR 33 Mad 705 (FB), over¬ 
ruled. 

O. 41. R. 22 on a proper construction confers 
onlv a restricted right on a respondent to prefer 
ohiecMons to th" decree without filing a separate 
appeal. Such an objection should ns a general 
lule be primarPy against the appellant. In excep¬ 
tional cas°s. it may incidentally be also directed 
neatest; other respondents. AIR (Vol 37) 1950 Mad 
379: TT.n? (1950) Mad 874: 63 LW 32* 1950 MWN 
125: (1950) 1 MLJ 54 (FB) 

' r) - — Cross-objections against ©•-Pes- 

pondent — Maintainability. 

Tiie right of tlie respondent to urge a cross- 
0 bicction should bo limited to his urging it against 
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th© appellant and it is only by way of an excep¬ 
tion to the general rule that one respondent may 
urge cross-objections as against other respondents, 
the exception holding good, among other cases, in 
those in which the appeal by some of the parties 
opens out questions which cannot be disposed of 
completely without matters being allowed to be 
opened up as between corespondents; in other 
words, only such questions can be raised by way 
of cross-objections as are common both to the ap¬ 
pellant and the co-respondents. AIR (Vol 35) 1948 
Nag 377: ILR (1948) Nag 340: 1948 NLJ 513 (DB). 


41, R. 22 — Cross appeal — Right of respon¬ 
dent to file against a co-respondent — Limits. 

It is now well settled so far as Allahabad High 
Court is concerned that as a general rule a res¬ 
pondent can file a cross-objection only against an 
appellant and it is only in exceptional cases where 
the decree proceeds on a common ground or the 
interest of the appellant is intermixed with that 
of the respondent that a respondent is allowed to 
uige a cross-objection against a co-respondent. 
Where at the time the decree was passed both 
respondents are satisfied with the decree and do 
not file an appeal against it and it has become final 
so far as they were concerned, there is no reason 
why one of the respondents should be given a se¬ 
cond chance to file an independent appeal by way 
of cross-objection against the other respondent 

a ( 7 o1 / , 33) 1946 A11 395: ILR (1946) All 317: 
1946 ALJ 44; 1946 OWN (HC) 21 ; 1946 AWR (HC) 
70: 1946 ALW 21 (DB). 


O. 41, R. 22—A respondent may not only file 
cross-objections against the appellant, but also aga¬ 
inst a co-respondent. AIR (Vol 32) 1945 Mad 47 • 
(1944) 2 MLJ 220: 1944 MWN 539. 


. P' 44, 32 — Respondent can file cross-ob¬ 

jections against another cc-respondent. 

U-der CX 41, R. 22, Civil P. C., a respondent 
has a light to file cross-objections against an- 
otrer cc-respondent. It is not necessary that the 
peaty against whom he intends to file objections 
should have been impleaded by the appellant or 
should have in any case, come on the record be- 
ior.- the period of appeal against him had ex¬ 
pired. Since the respondent can get his griev¬ 
ance existing against a decree redressed by filing 
an appeal against party to the suit, he can do 
the same by way of cross-objections as well al¬ 
though they do not happen to be directed against 
an appellant or happen to be directed against a 
party to the suit, whether that party might or 
might not have been added as a party to the 
appeal. AIR (Vol 30) 1943 Mad 15: 55 MLW 578* 
(1942) 2 MLJ 431: 208 Ind Cas 38 (DB) 


—O. 41, R. 22 — Cross-objections would be ad¬ 
missible if the points raised in them directly or 
indirectly concern the appellant. In case they do 
the fact that a co-respondent is also affected 
would not matter. But, on the other hand, if the 
cross-objections agitate questions which have no¬ 
thing to do with the appellant and affect only a 
co-respondent or co-respondents, they should not 

be admitted. AIR (Vol 30) 1943 Pesh 3: 206 Ind 
Cas 35 (DB). 


• P‘ 41, R. 22 — Respondent can file cross-ob¬ 
jections against co-respondent. 

In a memorandum of cross-objections, a res¬ 
pondent can raise a question that arises only 
between him and a co-respondent. AIR (Vol 28) 
1941 Mad 402: (1941) 1 MLJ 106: 53 MLW 57 
(1941) MWN 89. 

~~ O. 41, R. 22, O. 14, R. 1 — Cross-objection, if 
^an be filed by respondent against person who, 
moigh party to suit, was not impleaded as party 
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to appeal by appellant —- Parties should draw at¬ 
tention of Court to omission in framing- issue — 
Person contending that he is not necessary party 
—No issue pressed. 


The provisions contained in O. 41, R. 22, are 
quite general and entitle a respondent to take any 
cross-objection to the decree which he could have 
taken by way of appeal. A respondent’s right to 
file cross-objections and ask for relief cannot be 
restricted to the parties only who have been im¬ 
pleaded in the appeal at the instance of the 
appellant. If the respondent could file an appeal 
against a respondent who although not a party 
to the appeal was yet a party to the suit, there 
is nothing in the words of O. 41. R. 22. which 
would prevent him from raising the contention in 
his cross-object ions which could be raised bv him 
in an appeal. 

It is true that the duty of framing issues has 
been cast by the Civil P. C.. on Courts, Bat it 
is essential for the parties also to draw the at¬ 


tention of the Court to an omission in framing 
issues. Wneie the issue in regard to a party as 
being an unnecessary party was not pressed on 
his behalf deliberate^ when the issues were be¬ 
ing framed it must be held to have been waived 
by him. AIR (Vol 25) 1938 Mad 329- (1938) MW 
N 75: 47 MLW 760; 178 Ind Cas 191. 


-(). 41. R. 22 — Case of co-respondent having 

nothing in common with that of appellant — 
Maintainability of cross-objection against sudi 
co-respondent. 

The expression “cross-objection” is clearly indi¬ 
cative of the fact that it should be directed 
against the appellant, but it may be taken against 
a co-respondent also, if there is a community of 
interest between the latter and the appellant. 
When the cross objection is directed solely 
against a cc-respondent whose case has nothing 
in common with that of the appellant but pro¬ 
ceeds on the same grounds on which the appeal 
does, it is not maintainable. AIR iVol 22) 1935 
All 134: (1935) ALJ 845: 4 AWR (HC) 1178: 57 
All 580: 155 Ind Cas 89 (DB). 

O. 41, It. 22 — Cross-objection against co-res¬ 
pondent — Tcsis. 

A cross-objection by a respondent as against 
lus co-respondent should not be entertained 
uno.er O. 41, R. 22, where the question raised 
thereby is entirely distinct from and in no way 
related to the question in controversy in the 
appeal. The test is whether the question raised 
thereby is so connected that one of the parties 
ought not to be allowed to re-open matters so 
far as he is concerned without opportunity allow¬ 
ed. in the interest of justice, to another'to pro¬ 
tect himself by urging his objections, even though 
they be directed, not against the appellant but 
against a co-respondent. AIR (Vol 21) 1934 Cal 
345: 58 CLJ 534: 150 Ind Cas 364 (DB). 

--O. 41, R. 22 — Cross-objection by respondent 

against co-respondent — When can be entertained 
— Tests. 

A cross-objection against the appellant stands 
on a different footing from an objection against 
a co-respondent; the former, comes from a par tv 
who is content with the decree of the lower Court 
provided his opponent does not appeal, while the 
respondent who wishes to urge an objection 
against a co-respondent is, as a general rule, mere¬ 
ly availing himself of an appeal by another partv 
relating to other matters, to urge at a late stage 
what he could and should have urged by way of 
appeal earlier. A respondent is not entitled as of 
right to urge cross-objections against co-respon¬ 
dents although such objections may be entertained 
under O. 41. R. 33, in exceptional cases. AIR -Vol 
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21) 1934 Pat 134: 15 PLT 42: 13 Pat 200: 153 Ind 
Cas 412 (DB). 

- O. 41, R. 22 — Cross-objection against co-res¬ 
pondent is permissible. 

The right of a respondent to urge cross-objec¬ 
tions should not be limited to his urging them 
aginst the appellant and one respondent may urge 
cross-objections against another respondent. Rule 
22 (3) of Order 41 of the Code of 1S03 has mate¬ 
rially altered the pre-existing law by the substitu¬ 
tion of the words “party who may be affected by 
such objection’' for the word “appellant’’ contain¬ 
ed in S. 561 (3) of the Code of 1882: 16 CWN 612; 
37 Bom 511, Diss. AIR (Vol 10) 1923 Lah 39: 69 
Ind Cas 330: 5 LLJ 92. 

-O. 41, R. 22 — Co-respondents. 

As a general rule a respondent can urge cross- 
objections only against the appellant and it is by 
way ot exception that he may urge a cross-objec¬ 
tion against another respondent, the exception 
holding good among other cases in those in which 
the appeal of some of the parties opens out Ques¬ 
tions which cannot be disposed of completely 
without matters being allowed to be opened as 
between co-respondents. AIR (Vol 7) 1920 Lah 

204; 2 UPLR (Lah) 97: 2 Lah LJ 747: 56 Ind Cas 
469 (DB). 

O. 41, R. 22 — Co-respondents — Cross ob¬ 
jections against. 

Cross-objections against a co-respondent should 
be entertained where the appeal re-opens the 
whole matter in controversy between respondents 
inter se. Rule 22 cannot be construed to revive 
only a right of appeal of one of several co-defen¬ 
dants allowing the lime of appeal to e’apse. AIR 
(Vol 7) 1920 Pat 77: (1920) Pat HCC 161: 5 Pat LJ 
328: 1 Pat LT 434: 56 Ind Cas 262. 

-O. 41, Hr. 22 and 33 — Co-respondents. 

Cross-objections against co-respondents are 

not illegal and where an appellate Court cannot 
do complete justice between the parties without 
opening the whole case, it can take into conside¬ 
ration the objections tiled by one of the respon¬ 
dents not only against the appellant but against 
the co-respondent also, and to modify the decree 
if necessary. AIR (Vol 6) 1919 Oudh 329: 6 OLJ 
495: 53 Ind Cas 659. 

“ 0 22 — Co-respondents — - Memoran¬ 

dum of cross-objections. 

Order 41, Rule 22. C. P. C. allows a respon¬ 
dent in an appeal to claim to relief against a 
co-respondent by way of a memorandum of cross¬ 
objections. AIR (Vol 6) 1919 Oudh CO- G OLJ 
544^2 UPLR (JC) 27: 54 Ind Cas 332. 

*— O. 41, Ur. 22 (3) and 33 — Co-respondent. 

As an ordinary rule a respondent in on appeal 
Is not entitled to urge cross-objections except as 
against the appellant blit under special circums¬ 
tances the appellate Court can under Order 4 J, 
Rules 22 (3> and 33 which have materially altered 
the existing law and given wide discretionary 
powers to the Appellate Courts to a’ter the decree 
of the Courts below, give effect to the cross-ob¬ 
jections of one respondent against another. AIR 
(Vol 2 ) 1916 Cal 136: 43 Cal 790: 23 CLJ 16: 20 
CWN 370: 33 Ind Cas 305 (DB). 

-It, Ic. 22 — Co-respondents. 

A respondent can claim a relief against a co- 
respndent by v/oy of memorandum of objections. 


AIR (Vol 1915 Mad 648 


Q 


Mad 705: (1915) 


MWN 45: 27 MLJ 740; 27 Ind Cas 323 (FB). 

-O. il, K. 22 — Co-respondents. 

An appellate Court can allow a respondent to 
prefer cross-objections against another respon¬ 
dent, AIR (Vol 1) 1914 All 424: 12 ALJ 892*: 36 
All 505: 26 Ind Cas 33 ■ DB). 


'. 41, R. 22 — Co-respondents — Cross-ob iec 
tion against. *. ■ 

Under Order 41, Rule 22, one respondent can 
file cross-objection against another. (1912) 15 
CLJ 61: 16 CWN 612: 13 Ind Cas 653 (DB). 

-O. 41, R. 22 — Co-respondents — Cross-objec¬ 
tion. 

The legislature has altered the wording of law 
so as to provide for cases in which the person 
affected by the objections is not the appellant 
(1910) 6 NLR 50: 6 Ind Cas 430. 

O. 41, R. 22 —* Co-respondents. 


Under Section 561 of the C. P. C, memorandum 
of objections as between co-respondents can be 
filed. (1909) 6 MLT 324 : 4 Ind Cas 1072 (DB). 

-O. 41, R. 22; O. 41, R. 4 (Ss. 561, 544 old Code) 

— Appeal — Practice — Memo of objections as bet¬ 
ween co-respondents. 

Where it is necessary for the proper decision of 
an appeal before it, it is competent to an appel¬ 
late Court to take into consideration objectiohs 
hied under Section 561, C. P. C., by one of the res¬ 
pondents, not only as against the appellant, but, 
it may be, as against the co-respondents with the 
objector and to modify the decree as against them 
accordingly. (1905) AWN 200: 2 ALJ 667: 28 A 
9-3 (93) (DB). 

~—-O. 41, R. 22 (S. 561 old Code) — Memo of ob¬ 
jections lie between co-respondents — General rule 
and exceptions. 

The rule is that generally no memorandum of 
objections can be urged by one respondent against 
a co-respondent. But where the appeal of the ap¬ 
pellant opens out questions which cannot be dis¬ 
posed of completely without the matters decided 
against the plaintiff respondent in the Court be¬ 
low being opened as between him and the other 
respondents, a memo of objections can be allow¬ 
ed. Where in a suit brought by a plaintiff against 
several persons a principal debtor and another as 
suerty, and it v.as decided as against the sure¬ 
ty but not as against the principal debtors, the 
c’aim against them being barred by limitation, 
the plaintiff-respondent in an appeal by the surety 
cannot file a memo of objections as against the 
principal debtors. (1903) 30 C 655 (658) (DB). 


-O. 41, R. 22 (S. 5G1 okl Code) — Memo of ob¬ 
jections between co-respondents — Delay in filling 

— Excusing of. 

Per Arnold White C. J. : Semble Section 56J, 
C. P. C.. only applies where a party has a right 
of appeal, but who until forced or invited into 
Court does not think fit to exercise it. 

Per Subrahmanya Aiyar, J. — A memorandum 
of objections may be filed under Section 561, C. P. C. 
by one respondent against another although the 
question arises as between the co-respondents only. 
It would be a legitimate ground to excuse delay 
m the presentation of a memo of objections if the 
admission of the same is required to do complete 
justice. (1902) 13 MLJ 212: 23 M 229 (231, 234) 

< DB). 

(b) When not maintainable. 

-O. 41, R. 22 — Cross-objections against res¬ 
pondent — Respondent’s right to file. 

A respondent cannot file cross-objections against 
a co-respondent when lie has not appealed from 
the decree and the cioss-objections do not in any 
way affect the appellant. AIR (Vol 37) 1950 

Assam 119 (DB). 

\ 

-O. 11. K. 22 — Cross-objection against co-res¬ 
pondent but not affecting appellant. 

A respondent cannot File cross-objections against 
a co-respondent when he has not appealed from 
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the decree and the cross-objections do not in any 
way affect the appellant. AIR (Vol 31) 1944 Lah 
433 : 46 PLR 281: 218 Ind Cas 183 (DB). 

-O. 41, R. 22 — Cross-objection directed solely 

against co-respondent. 

A cross-objection which is solely directed against 
the co-respondents and in which the appellant is 
not interested at all cannot be entertained. AIR 
(Vol 31) 1944 Oudh 130: 1944 OWN (CC) 50: 1944 
AWR (CC) 22: 20 Luck 45: 215 Ind Cas 295 (DB). 

-O. 41, R. 22 — Appellant not interested in 

cross-objection — Question between co-respon¬ 
dents raised. 

A cross-objection which seeks to raise a ques¬ 
tion as between two respondents inter se and is a 
purely lateral attack in which the appellant is 
not concerned or interested, cannot be entertain¬ 
ed. AIR (Vol 23) 1936 Oudh 182: 1935 OWN (CC) 
1139: 153 Ind Cas 708 (DB). 

-O. 41, R. 22 —- Cross-objection nothing but 

old appeal which was dismissed as time-barred — 
Maintainability. 

A cross-objection is not maintainable where 
the objector-respondent has no community of in¬ 
terest with the appellant and the cross-objection 
proceeds on the same grounds as the appeal or 
where it is nothing more than an old appeal 
which was dismissed as being time-barred. AIR 

(Vol 23) 1936 Pat 604 : 3 BR 100 : 165 Ind Cas 936 
(DB). 

-O. 41, R. 22 (1) — Where a point is taken in 

cross-objection which could not have been taken 
in appeal the cross-objection is incompetent. AIR 
(Vol 20) 1933 Rang 377: 150 Ind Cas 678. 

-O. 41, R. 22 — Against whom allowed. 

The cross-objections provided for by O. 41, R. 22 
are cross-objections which are aimed against an 
appellant from a decree of a lower Court and are 
not cross-objections against a co-respondent. In 
any case such cross-objections will not be allowed 
as against a co-respondent, where the respondent 
could have preferred them by way of appeal. AIR 
(Vol 17) 1930 Bom 1: 122 Ind Cas 843: 31 Bom 
IR 1179 (DB). 

-O. 41, R. 22 — The amendment substituting 

the words “the party who may be affected” for 
the word “appellant” does not give a respondent 
an absolute right of filing cross-objections against 
a co-respondent, even where such co-respondent is 
not an interested party at all and no relief has been 
claimed against him in the appeal. In such cases, 
the discretion given by O. 41, R. 33 to the appel¬ 
late Court to allow cross-objection should not be 
exercised. AIR (Vol 16) 1929 All 195: 107 Ind Cas 
569 (DB). 

-O. 41, R. 22 — Cross-objections against co-res¬ 
pondent preferred long after dismissal of the ap¬ 
peal — Maintainability. 

Cross-objection in this case was not pressed till 
long after the dismissal of the appeal. The ap¬ 
plicant was represented on the date on which the 
appeal was dismissed. 

He'd, if the applicant wished to press her cross- 
objections it was her duty to intimate the fact 
to the Court at the time when orders were passed 
on the appeal. Not having done so and the ap¬ 
peal having been dismissed it is not open to her 
to come forward months afterwards and apply to 
revive them. The word “cross” was introduced 
for the first time in the Code of 1903 and indicates 
that the objections referred to must be directed 
against the appellant, and not against co-respon¬ 
dent. AIR (Vol 10) 1923 Oudh 108: 70 Ind Cas 79 : 

25 OC 280 (DB). 
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-O. 41, Rr. 22 and 33 —* Co-respondent. 

A cross objection by a respondent as against his 
co-respondent should not be entertained under 
Order 41, Rule 22 of the C. P. C., where the ques¬ 
tion raised thereby is entirely distinct from and 
in no way related, to the question in controversy 
in the appeal. AIR (Vol 5) 1918 Cal 13: 28 CLJ 
123: 48 Ind Cas 78 (PB). 

-O. 41, R. 22 — Co-respondents — Cross-objec¬ 
tions. 

Cross-objections cannot be urged against a co¬ 
respondent except in exceptional cases and should 
not be allowed to be urged where they could be 
raised by an appeal. (1913) 37 Bom 511: 15 Bom 
LR 781 : 21 Ind Cas 7 (DB). 

8. Effect of ncn-fiiing. 

-O. 41, R. 22 —» Scope — Rights or causes of 

action decided against respondent — Adjudication 
by appellate Court. 

Under O. 41, R. 22, C. P. Code, it is not open to 
a respondent to have adjudicated by the appellate 
Court rights or causes of action which have been 
decided against him in the Court below and in 
respect of which he has filed no appeal or memo¬ 
randum of objections. AIR (Vol 39) 1952 Nag 60- 
ILR (1950) Nag 679: 1949 NLJ 550. 

-O. 41, R. 22 — Decision on point not appealed 

from nor cross-objection filed. 

Order 41, R. 22, Civil P. C., gives a respondent 
power only to support the decision of the lower 
Court; not to attack it. Pie has. therefore, no 
right to raise a point in an appeal, against a de¬ 
cision he has not appealed or even put in cross- 
objection. AIR (Vol 29) 1942 Lah 87: 44 PLR 80: 
199 Ind Cas 700 (DB). 

-O. 41, R. 22 —? Declarations must be deemed 

to be conclusive under R. 22. 

On the dismissal of an archaka of a temple, the 
trustee brought a suit against him lor possession 
of the lands connected with the archaka service. 
The Court while dismissing the suit as incompe¬ 
tent added certain specific declarations to the dis¬ 
missing decree which were not prayed for by the 
plaintiff in order to safeguard the interests of the 
temple. The plaintiff appealed and the defen¬ 
dant raised no cross-objections against the decla¬ 
rations: 

Held, that the correctness of the declaration 
embodied in the trial Court’s decree could not 
be allowed to be canvassed in appeal in the ab¬ 
sence of memorandum of cross-objections by rea¬ 
son of O. 41, R. 22, Civil P. C., and the declarations 
must be deemed to have become conclusive. AIR 
(Vol 27) 1940 Mad 617 : (1940) MWN 71. 

*-O. 41, Rr. 22, 23 — Suit by co-sharer to set aside 

revenue sale — Appeal bv defendant — Plaintiff 
without filing cross-objection claiming that sale 
should be set aside for want of jurisdiction and 
irregularity. 

In a suit brought by the co-sharers, they alleg¬ 
ed that in respect to the revenue sale, their co- 
sharer had been guilty of fraud or improper con¬ 
duct to the prejudice of his co-owners in the es¬ 
tate, and contended that, by reason thereof, the 
purchase was one in which they could claim to 
share by recovering their former interest upon pay¬ 
ment of a proper proportion of the purchase- 
money. The trial Judge accepted this contention 
and gave the plaintiffs decree, directing the co¬ 
sharer to Convey to them their former share on 
receipt of a proportionate part of the purchase 
price. On appeal the decree-ho’ders-respondents 
without filing any cross-objection to the decree of 
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the trial Court claimed that the revenue sale 

should be set aside for want of jurisdiction or ir¬ 
regularity: 

Held, that the claim to relief was founded upon 
different grounds from those upon which the trial 
Courts decree proceeded, and upon principles 
different from those which underlie the relief 
given by the decree. The case came clearly within 

* e « concb ^ on * m P° sec i by the concluding words 
of Sub-Rule (1) of Rule 22 of O. 41, Civil P. C., 
“provided he has filed such objections in the Ap^ 
pe.late Court”, etc., and Rule 33 could not rightly 
be used in the case so as to abrogate the impor¬ 
tant condition which prevents an independent ap¬ 
peal from being in effect brought without any no¬ 
tice of the grounds of appeal being given to the 
parties who succeeded in the Court below. AIR 
(Vol 26) 1939 PC 86: 20 PLT 359: 43 CWN 529* 
69 CLJ 505- ILR (1939) Kar (PC) 149 Sup: 5 BR 
654: 181 Ind Cas 380. 
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-O. 41, R. 22 — Respondent filing neither ap¬ 
peal nor cross-objection. 

Where the lower Courts held that the respon¬ 
dents had no lien over certain paddy attached and 
in an appeal by the appellants, this part of the 
decree was impeached by the respondents who 
however, filed neither appeal nor cross-objctions:’ 

Held, that the respondents could not raise the 
question of their lien over the paddy attached and 
claim that they were in possession at the time of 
attachment. AIR (Vol 20) 1933 Rang 120- 144 Ind 
Cas 1007 (DB). 

-O. 41, Rr. 22, 20 (Ss. 561, 559 old Code) — Res¬ 
pondent getting a decree against a co-respondent. 

A respondent cannot get a decree against a co¬ 
respondent when he has submitted to the decree 
of the Court of First Instance and has not filed 
an appeal separately. (1907) 4 ALJ 772 (773) 

: 30 All 48 (DB). 


O. 41, R. 22 — Trial Court passing decree foi 
mesne profits for certain amount — Item reducet 
by Appellate Court — Respondent whether car 
support decree of trial Court, without memoran 
dum of cross-objection. 

When an item in an account appearing in th< 
decree of the lower Court is reduced bv the ap¬ 
peal succeeding, the respondent without filing am 
memorandum of cross-objection can support the 
said decree by showing that the lower Court had 
wrongly decided against him on other items, but 
it is not open to the respondent to have adjudi¬ 
cated by the Appellate Court rights or causes of 
action which have been decided against him in 
the lower Court without filing an appeal or memo¬ 
randum of cross-objection. As interest is an in¬ 
tegral part of mesne profits the plaintiff-resoon- 
dents are entitled on the said principle to main¬ 
tain the amount of mesne profits decreed to them 
by the lower Court by a relative variation of the 
constituent elements without filing memoranda of 
cross-objections. They are entitled to urge that 
if interests be reduced by the Anpellate Court the 
profits may be assessed at a higher figure, if the 
evidence supports it, provided that the total does 
not exceed the amount decreed as mesne profits 

•moo "U lo r’ PV r °' ,rt f*nd vice versa. AIR (V 25) 
1938 Cal 563: 68 CLJ 152; 179 Ind Cas 298 (DB). 

im — Objector appealing on one point 

7~ Whether debarred from racing other points 
in appeal after expiry of limitation. 

Where the objector has not appealed, he can 
put in any objection which he could have made 
m an appeal affhough the period of limitation for 
appeal has expired. But by presenting an appeal 
on one point only, the appellant is debarred from 

'T'" g .°l hev points in an a PPeal after the period 
of limitation has expired, and his failure to raise 
other points results in the decree becoming final 
as against him in respect of all points which he 
did not raise in appeal. AIR (Vol 23i 1936 Pcsh 
214; 166 Ind Cas 222 (DB). 

-O. 11, Rr. 22, 33 —- Appeal by one party — Da¬ 
mages as to one item liable to be enhanced and as 

lit a ^° Uler to bc rc(lucr tl — Set-off Permissibi- 

Under Order 41, Rule 22 it is not open to a res¬ 
pondent to have adjudicated by the Appellate 
Court lights or causes of action which have been 
decided against him in the Court below and in 
respect of which he has filed no appeal or memo¬ 
randum of objections. AIR (Vol 20) 1933 Cal 165- 
56 CLJ 285: 143 Ind Ca s 377 (DB). 


9. Limitation. 

-O. 41, R. 22 — Cross-objection against co-res¬ 
pondent — Limitation. 

It is true that Sub-Rule (3) to Order 41, Rule 22, 
Civil P. C., now requires that notice of the cross¬ 
objection should be given to “the party who may 
be affected by such objection”, while Section 561 
of the Code of 1882 required only notice to “the 
appellant”. But the alteration was necessary as 
there was no provision in the Code of 1882 for 
giving notice of the cross-objection to a co-respon¬ 
dent in those exceptional cases where a cross-ob¬ 
jection could be urged against him. The change 
m the language cannot be considered to imply 
that the Legislature intended that in every case a 
respondent shou’d have an extended period of li¬ 
mitation for filing a cross-objection against a co¬ 
respondent which was in essence an appeal against 
him and had nothing to do with the appellant. AIR 
(Vol 33) 1946 All 395: 1946 OWN (HC) 21: 1946 
ALJ 44 (DB). 

-O. 41, R. 22 — Cross-objections can be filed be¬ 
fore service of notice is effected on respondent — 
Title of cross-objections is same as that of appeal. 

No doubt cross-objection cannot be presented 
after the expiry of one month from the date of 
the service of the notice on the respondent or his 
Pleader, but the right to submit his cross-objec¬ 
tion accrues to a respondent as soon as an order is 
made issuing notice of the date of hearing of the 
appeal to him and it is not necessary for him to 
wait until the service is actually effected on him. 
It is even open to him to appear in a Court of Ap¬ 
peal on the date of hearing and present his ob¬ 
jections there and then though not served at all. 

The mere fact that the list of parties attached 
to the cross-objections does not contain the names 
oi two of the respndents is merely a defect but it 
would not be fatal to the cross-objections. The 
cross-objections arc always preferred to an appeal 
that is pending and the title of the cross-objections 
remains the same as that of the appeal. The 
words “within one month from the date of service 
on him” are meant to provide the maximum num¬ 
ber of days during which cross-objections can be 
tiled by a respondent as of right unless the period 
is extended by the Appellate Court. AIR. (Vol 31) 
1941 Lah 76: 46 PLR 148: ILR (1945) Lah 13: 213 
Ind Cas 278 (FB). 

-O. 41. R. 22 — In view of O. 41-A (Mad) R. 6, 

service by merely leaving the notice in the office of 
the Advocate as provided by O. 3, R. 5, is not ser¬ 
vice on party or his Pleader for the purpose of llmi- 
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tation for filing memorandum of cross-objections 
under O. 41, R. 22. AIR (Vol 29) 1942 Mad 403: 
(1942) 1 MLJ 245: 55 MLW 115: 1942 MWN 182 (2)- 
201 Ind Cas 785 (DB). 

-O. 41, R. 22 — Notice that an appeal has been 

preferred is not the same notice fixing the date 
of hearing of appeal — Cross-objection to be filed 
within one month from the date of receipt of later 
notice. (1939) 1939 OWN 530. 


O- 41 > R 22 — Cross-objections — Limitation 

— Starting point. 

Under Order 41, Rule 22, Civil P. C., the cross¬ 
objections have to be filed by the respondent with¬ 
in a month of the serving of the notice of appeal 
and not from the date of knowledge of appeal as 
they do not necessarily coincide. (1937) 1937 MWN 


-O. 41, R. 22 — Obiter — The words “within 

one month” in R. 22, O. 41, would be more reason¬ 
ably interpreted as meaning not beyond one 
month and, therefore, the respondent has a right 
to file cross-objections at any time up to one 
montn after the date of service. It is hardly pos¬ 
sible that the Code intended to prohibit an early 
filing of cross-objections. AIR (Vol 24) 1937 Nag 
105: ILR (1937) Nag 401; 170 Ind Cas 93. 


O. 41, R. 22 —r Use of word ‘within* signifi¬ 
cance of. 6 

Order 41, R. 22, lays down that a respondent 
may cross object provided he does so “within one 
month from the date when he receives notice of 
1 ® k ear * n g the appeal.” The use of the w 7 ord 

within” would fix two limits; an anterior limit 
starting from the date of receipt of the notice and 
a posterior limit of one month after that . date. 
The “cross-objections” filed before that date would 
not be cross-objections at all in the strict legal 
sense of the word. AIR (Vol 23) 1936 Lah 362: 
162 Ind Cas 336 (DB). 


O. 41, R. 22 — Time against respondent, when 
begins to run — Subsequent devolution of interest 
— Fresh start, whether furnished. 

Under O. 41, R. 22, time begins to run against 
the respondent as soon as he is served in the 
appeal as such and no subsequent devolution of 
interest furnishes a fresh start for the period of 
limitation. What really happens in the case of 
such devolutions is provided for by R. 10, O. 42, 
Civil P. C. The Court merely grants leave to 
continue the appeal against the person upon 
whom such interests devolve and evidently this 
does not amount to an impleading of a fresh res¬ 
pondent who may on his service be deemed to be 
entitled to exercise his privilege under O. 41. 
R 22. The respondent remains the same, though 
his description is changed and the substitute in¬ 
herits all those disabilities which have already 
been incurred by his predecessors. If therefore 
time has run out against the predecessors, it 
cannot revive in the case of the successor, the 
principle of law' being well-recognized that if once 
time begins to run, no subsequent disability stops 

!db) AIR (Vo1 22) 1935 Lah 653 : 159 Ind Cas 257 

~ O. 41, 22 — Where an appeal was dismissed 

before the cross-objections were heard, by an over¬ 
sight, and the dismissal of the cross-objections 
was not included in the decree, it will be mere 
waste of time to order the District Judge to in¬ 
corporate the dismissal of the cross-objections in 
the decree and extend time for the appellants to 
So in appeal. AIR (Vol 20) 1933 Lah 961: 34 PLR 
1073: 146 Ind Cas 1075. 

41, R. 22 — Transfer by respondent, whe- 
li *er extends period. 


A transfer by a respondent pending the hearing 
of an appeal cannot in any way extend the period 
of 30 days from the service of notice on the res¬ 
pondent which is allowed for the filing of a cross¬ 
objection. AIR (Vol 19) 1932 All 45: (1931) ALJ 
606: 135 Ind Cas 254 (DB). 

-O. 41, R. 22 — The limitation of 30 days from 

the date of the decree docs not apply to applica¬ 
tions for leave to file cross-objections in forma 
pauperis. AIR (Vol 16) 1929 Pat 31: 119 Ind Cas 
900: 7 Pat 827: 10 PLT 387 (DB). 


-O. 41, R. 22 — The day of appearance of res¬ 
pondent mentioned in the notice issued in the 
form No. 6-A appended to O. 41-A (Madras High 
Court) cannot be regarded as the day fixed for 
hearing as contemplated by O. 41, R 22. AIR 

(Vol 13) 1926 Mad 283: 22 MLW 792; 50 MLJ 112 
(DB). 

-O. 41, R. 22 — Where appellant apprehends 

that his appeal would be time-barred and prays 
that it should be treated as cross-objections in 
respondents’ appeal. 

Held, that lie is entitled to do so. AIR (Vol 12) 
1925 Lah 57: 79 Ind Cas 132 (DB). 

■——O. 41, R. 22 — An appeal must be properly 
before the Court in order that cross-objections 
may be heard. Where the appeal was admittedly 
barred by time, 

Held, neither appeal nor the cross-objections 
were properly before the Court and accordingly 
the Court had no power to proceed with the mat¬ 
ter. AIR (Vol 11) 1924 Lah 43: 73 Ind Cas 655: 
4 Lah 140: 5 LLJ 345 (DB). 

-O. 41, R. 22 — Time-barred appeals can be 

treated as cross-objections. AIR (Vol 9) 1922 Lah 
423: 67 Ind Cas 478. 

-O. 41, R. 22 — A cross-objection can be admit¬ 
ted after the expiry of 30 days from the service of 
notice of the appeal on the respondent, even 
though it be put in the course of the arguments 
in appeal. AIR (V 9) 1922 Nag 213 ; 66 Incl Cas 
217 : 5 NLJ 192. 

-O. 41, R. 22 — Dismissal of appeal — Miscella¬ 
neous appeal — Memorandum of objections — 
Prov. Insol. Act, Ss. 46 and 47 — Appeal filed out 

°1 * lnli Respdt. if can present a memorandum 
of objections 

A respdt. in an appeal filed under S. 46 of the 
Piov. Insol. Act has the right to present a memo, 
of objections under O. 41. R. 22 of C. P. C. 4 
memo, of objections, presented in an appeal, which 
is dismissed as out of time, cannot be heard. The 
right of a respdt. to proceed by way of memo, of 
objections is strictly incidental to the filing of the 
original appeal in time; and it is open to a party 
against whom a memo of objections has been filed 
to set up the bar that the original appeal was 
filed out of time. AIR (Vol 6) 1919 Mad 784- 4i 
Mad 904: 35 MLJ 236: 24 MLT 137: 8 LW 240- 
(1918) MWN 688 : 48 Ind Cas 203 (PB). 

-O. 41, R. 22 — Dismissal of appeal — Limita¬ 
tion — Memo, of objections. 

A respdt. filing objections within time is entitled 
to be heard even though the appeal is dismissed 
.as time barred. AIR (Vol 4) 1917 Mad 876: 3 LW 
109: 19 MLT 86; 32 Ind Cas 579 (DB). 

(This is no longer law. See AIR (Vol 6) 1910 

Mad 784: 41 M 904: 48 Ind Cas 203 (FB). ) 

--O. 41, R. 22 — Limitation — Advancement of 

bearing. 

An Appellate Court cannot advance the hear¬ 
ing of an appeal and hear it within one month of 
the date of issue of notice on the respdt. thereby 
depriving him of the right of filing cross-objec¬ 
tions. AIR (Vol 4) 1917 Pat 408: 1 Pat LW 680 
(1917) Pat HCC 103: 38 Ind Cas 522. 
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-O. 41, R. 22 — Limitation — Memo, of cross- 

cbiections — Within what lime to be filed. 

Under O. 41, R. 22 cross-objections should be 
filed within one month from dote of service of 
notice of appeal or within such further time as the 
Ai>pelnt£ Court may allow. But it is not necessary 
that further time must be granted before his ob¬ 
jections are actually fi’ed. AIR (Vol 4) 1917 Low 
Bur 37: 39 Ind Cas 125 (PB). 

-^0. 41, R. 22 — Limitation — Memo, of objec¬ 
tions — One month how to be calculated. 

The time of one month under the rule is time 
extending up to and including the day before the 
corresponding date of the next month. AIR (V 01 

1916 Mad 734: 29 MLJ 182: 30 Ind Cas 832 (DB). 

-O. 41, R. 22 — Dismissal of appeal — Time- 

barred — Memorandum of objection filed in time 
by respondent after notice. 

If a respdt. who is served with a notice, though 
by mistake, ITes his cross-objection in time, he 
uniat be heard even though the appeal is time 
betrred. AIR (Vol 3) 191G Mad 706: (1915) MWN 
79?: 30 Ind Cas 832 (DB). 

(This is erroneous -li Mad 904: 35 MU 236: ?A 
M.LT 137: 0 LW 210 : (1918) MWN G88: 48 Ind Cas 
202 : AIR (V 6) 1919 Mad 784 (FB).) 


entitled himself to the hearing thereof. AIR 
(Vol 21) 1334 Lah 136 (2): 151 Ind Cas 387 (DB). 

-O. 41, R. 22 — Cross-objections in appeal by 

some of the defendants — Appeal dismissed _ 

Cross-objections not entertained — Procedure. 

The plaintiffs had filed cross-objections in an 
appeal which was filed by two out of several de¬ 
fendants. The appeal was dismissed on merits, 
and on that ground the cross-objections were not 
entertained for the reason that the decree would 
remain intact as against the other defendants 
who were no parties to the appeal: 

Held, that the procedure was not warranted by 
law and the cross-objections should be consider¬ 
ed on merits. AIR (Vol 21) 1934 Oudh 131 (2) : 
11 OWN (CC) 253 (2) : 18 RD 160 (1) : 151 Ind Cas 
530. 

-O. 41, R. 22 — Powers of Court. 

Ap >ellate Court can give relief to respondent 
although no cross-objection is filed. 49 All 224: 97 
Ind Cas 65: AIR (Vol 14) 1927 All 453 (DB). 

-O. 41, R. 22 — No order can be passed dam¬ 
nifying the appellant in an appeal when the res¬ 
pondent has not filed any cross-objections. AIR 
(Vol 8) 1321 Sind 102 : 11 SLR 260 : 79 Ind Cas 
553 (DB). 


-0. 41, 12. 22 — Dismissal of appeal — Fiicd 

out of Ume — Cross-objections. 

Where an appeal is dismissed as being filed out 
of time the memorandum of objections also fails 
and cannot be heard and adjudicated upon. The 
rules under O. 41, R. 22 (1) (4) are not different 
lrom those of the old Code. (1910) 8 MLT 447- 
8 Ind Cas 140 iDB). 

-0. 41, R. 22 (3. CGI Old Code) — Memo of Ob¬ 
jections — ‘Forma pauperis’ — Limitation. 

An application for leave to file a petition of 
cross-objection under S. 561 of the Code of Civil 
Procedure of 1882, as also the corresponding pro¬ 
vision of tile Code of 1908 (O. 41, R. 22 > may be 
received by the Court at anytime. (1910) 12 CLJ 
173 f 161) : 15 CWN 203 : 7 Ind Cas 118 (DB). 


-Q. 41, R. 22 (S. CGI Old Code) — Limitation — 

Objections filed after time — Discretion of Court. 

It being within the discretion of a Court of Ap¬ 
peal to extend the time for filing objections under 
S. 561 of the Code of Civil Procedure, it was held 
not to be a good objection to the decree of the 
lower appellate Court that the Court had know¬ 
ingly entertained objections which were filed by 
the respondent alter the pi escribed time. It. was 


to: be presumed that the Court had 
cised Us discretion in the matter. 


properly excr- 
1902 AWN 74 



19. Nature of. 


O 


ee N. u. 


11. Powers and duties of Court. 

——O. 41, It. 22 — Failure to file written acknow¬ 
ledgment — Party affected contesting appeal — 
Cross-objection, if can be disallowed. 


It Is true that under Cl. (3), O. 41, R. 22, the 

respondent should file with the cross-objection, a 
written acknowledgment of notice from the party 
who may be ahected by such an objection but the 
cioss-objcction should not be disallowed merely 
on the giound that this rule lies not been observ¬ 
ed m cases where the party affected thereby had 
appeared and contested the anneal. AIR (Vol 21) 


1934 Cal 345: 53 CLJ 534 ; 150 Ind Cas 364 (DB). 


-O. 41, 

abjections 

disentitled 


K. 2,2 — Court, if bound to hear cross- 
if by bis conduct the respondent has 
himself to hearing thereof. 


The Court 
jee'dons if the 
who has filed 


is not bound to hear the cross-ob- 
circumstances show that the person 


them has by his own conduct 



-O. 41, R. 22 — Scope of — Absence of Memo. 

of objections — Findings favourable to applicants 
— Power to disturb. 

When there are no cross-objections an Appel¬ 
late Court cannot disturb so much of the original 
decree as is favourable to the appellant so as to 
place him in a worse position than before. AIR 
(Vol 7> 1920 Oudh 145 : 23 OC 119 : 57 Ind Cas 
555. 

-O. 41, R. 22 — Co-respondents — Cross-objec¬ 
tions. 

A plaintiff as respondent to an appeal, is en¬ 
titled to support the decree of t lie Court below, 
upon a ground that had been decided against him 
by the trial Court. It is within the competence and 
discretion of the High Court to permit the peti¬ 
tion ot cross-objections to be heard, even as 
against those defendants to suit who were arrayed 
as respondents to the appeal. AIR (Vol 6) 1919 
All 420 : 40 All 536 : 1G ALJ 587 : 51 Ind Cas 646 
(DB). 

--0. 41, Rr. 22 and 33 — Scope of — Absence of 

cross-objection.'? — Power of Appellate Court. 

A trial Court’s decision in the appellant's fa¬ 
vour does not in the absence of cross-objections 
by tile respondent justify the lower appellate 
Court to interfere with the trial Court’s decree 
under O. 41, R. 33, C. P. C. AIR (Vol 5) 1918 Cal 
168 : 22 CWN 526 : 46 Ind Cas 142 (DB). 

-O. 41. 11. 22 »3) and (1) — Scope of — Parties. 

Quaere — Whether under O. 41, R. 22(3) and (4), 
an Apoellate Court can make a defendant, ex¬ 
onerated by the Court of first instance a party to 
the memo, of objections when not made a party 
to the appeal itself? AIR (Vol 3) 1916 Mad 1219 : 
31 Ind Cas 978. 


-O. 11, R. 22 — Right to support decree — Pun¬ 
jab Courts Act (XVIII of 1884), S. 30(1) (a) — 
'hiding — Finding; reversed by Appellate Court 
Did decree passed without considering defendant’s 
ibjocllon to other findings — Revision, if lies — 
Material irregularity. 

Where a suit is dismissed on one finding which 
s reversed in an appeal and decree passed with- 
mfc considering the defendants objections to other 
hidings the Appellate Court nets with material ir- 
,rt gnlaiity and its decree is ooen to revision. 144 
-WIv 1011 : 202 PLR 1911 : 11 Ind Cas 41. 

-O. 11. Ur. 22 and 23 — Scope of — Cross.objec- 

ions — If relief can be. given to the party who 
ail? to object. 
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Under O. 41, R. 33 the Court can give relief to 
a respondent who has not filed cross-objections as 
regards that portion of the decree of the Lower 
Court which is against him. (1910) MWN 719 : 
9 MLT 39 : 8 Ind Cas 337 (DB). 

-O. 41, R. 22 — Court-fee — Memo of objec¬ 
tions. 

A memo, of objections filed under S. 561, though 
not stamped ancl moved by respondent may yet 
be disposed of by the Court, and the Court has in 
such case jurisdiction to dismiss it with or without 
costs. (1909) 32 Mad 170 : 2 Ind Cas 345 (DB). 

-O. 41, R. 22 (S. 5G1 old Code) — Jurisdiction 

to dismiss the memorandum with costs. 

Couits have jurisdiction to dismiss a memoran¬ 
dum of objections not stamped and therefore not 
moved and to dismiss it with costs also. (1907) 18 
MLJ 490 : 32 M 170 (173) : 2 Ind Cas 345 (DB). 

-O. 41, R. 22 (S. 561 old Code) — ‘May not only 

support the decree on any or the grounds decided 
against him’ — Ground not referred to by the 
lower Court. 

Section 561, C. P. C., in no way prevents an 
appellate Court from upholding the decree of the 
lower Court on any ground which in law warrants 
such upholding, even though that ground may not 
have been referred to, or disallowed in the lower 
Court. (1904) 28 M 427 (435) (DB). 

12. Res judicata. 

-O. 41, R. 22(4) and S. 11 — Order on cross¬ 
objections operates as res judicata on matter in¬ 
volved in appeal. 

The restoration of the appeal, which was dis¬ 
missed for default would not by itself have the 
effect of vacating the order passed in cross-objec¬ 
tions adversely to the plaintiff-appellant in his 
absence. Under O. 41, R. 22, the cross-objections 
filed by the respondent have to be heard, and 
determined even if the original appeal is with¬ 
drawn or is dismissed for default. Consequently, 
the decision arrived at by the Court in disposing 
of them must be held to be binding between the 
parties if it is not set aside as required by law oi¬ 
ls allowed to become final. Unless, therefore, steps 
are taken to get rid of the order passed on cross¬ 
objections, that order continues to be binding on 
the parties and is bound to affect the decision of 
the appeal if, in disposing of the cross-objections, 
it is necessary for the Court to come to a decision 
on facts which would affect the merits of the 
appeal itself. The decision on cross-objections 
will operate as res judicata in appeal. AIR (Vol 
31) 1944 Lah 174 ,: 46 PLR 80 : 213 Ind Cas 217 
(DB). 

-O. 41, R. 22 — Appeal withdrawn — Subse¬ 
quent cross-objection to appeal filed by opponent 

— Res judicata. 

Where by an oversight the Counsel of an appel¬ 
lant drafted the appeal memorandum as if he 
were retained by the opposite party and on dis¬ 
covering the fact withdrew the appeal: 

Held, that the withdiawal did not in any way 
operate as a bar to his preferring a cross-objection 
to an aopeal ©referred by the opposite party. AIR 
(Vol 20) 1933 Lah 487 : 34 PLR 140 : 144 Ind Cas 
22 ( 1 ). 

13. Revision. 

--O. 41, R. 22, S. 115 — Both parties appealing 

— Appeal of one time-barred — Application to 
"treat the time-barred appeal as cross-objections — 
Application and appeal both dismissed by the 
same judgment — Revision. 

Where both the parties appeal, and the appeal 

one of them is time-barred and the other is 
still pending, it is permissible to convert the 


time-barred appeal into a cross-objection. The 
mere fact that the Counsel stated that the appeal 
should be withdrawal and treated as cross-objec¬ 
tion would not amount to dismissal on merits. 

An application to treat a time-barred appeal as 
a cross-objection and the appeal of the opposite 
party were both dismissed by a single judgment: 

Held, that the order so far as dismissing the 
application was an order and not a decree and a re¬ 
vision was competent against such an order. AIR 
(Vol 21) 1934 Lah 273 : 36 PLR 67 : 15 Lah 641 : 
150 Ind Cas 273. 

-O. 41, R. 2,2 — Revision case. 

Rule 22, O. 41, under which a memorandum of 
objections can be preferred by a respondent in an 
appeal does not extend to the revision pe- 
tiohs; 17 MLJ 62, Dissent from. But the 
High Court’s powers of revision may be 
exercised even without any application by an ag¬ 
grieved party, and when a case is already before 
the Court and the necessary parties are also be¬ 
fore it, it lias ample powers to entertain questions 
which may be raised by the respondent and deal 
with those questions also if it thinks fit. AIR (Vol 
15) 1923 Mad 734 : 112 Ind Cas 231. 

-O. 41, B. 2.2 — Revision petition. 

The respondents in a revision petition have no 
right to file cross-objection. 150 PWR. 1912 : 160 
PLR 1912 : 14 Ind Cas 562. 

-O. 41, R. 22 (Ss. 105, 561, 647 old Code) — 

Memorandum of objections against co-respondent 
— Small Cause revision — Powers of High Court 
in revision cases. 

It is open to the High Court in dealing with 
revision petitions under S. 25 of the Provincial 
Small Cause Act IX of 1887 to exonerate the de¬ 
fendant against whom the decree has been passed 
by the lower Court and pass a fresh decree against 
another when ail the parties are before the Court. 

Obiter:—S. 647, C. P. C., makes applicable to 
revision petitions under S. 25 of the Provincial 
Small Cause Act, tile procedure relating to ap¬ 
peals, and '• ::iseqiiently a memorandum of objec¬ 
tions will lie in such revision petitions. A memo¬ 
randum of objections between co-respondents was 
allowed in the case. (1906) 17 MLJ 62 (63). 


14. Right in second appeal. 

See also N. 16. 

-O. 41, R. 22 — Appeal by defendant — Cross¬ 
objection by plaintiff — Cross-objection allowed 
— Plaintiff appealing from decree — Defendant, 
if can file cross-appeal or cross-objection to plain¬ 
tiff’s appeal. 

Where in an appeal by defendant, the cross- 
objection cl the plaintiff is allowed and the plain¬ 
tiff files a second appeal not being satisfied with 
the lower Appellate Court’s decree, it is open to 
the defendant either to hie a cross-appeal from the 
ether part or to file a cross-objection to the plain¬ 
tiff’s appeal. In either case the Appellate Court 
is seized of the whole matter and has jurisdiction 
to dispose of the entire suit. AIR (Vol 22; 1935 
All 404 : (1935) ALJ 413 : 1935 AWR (HC) 408 : 
153 Ind Cas 109 (DB). 


15 Right to support decree. 

-O. 41, a. ,22 — Partial decree — Defendant 

respondent can support decree on ground which 
would have necessitated total dismissal of suit. 

Under O. 41, R. 22, Civil P. C., it is open to a 
defendant-respondent who has not taken any 
cross-objections to the partial decree passed 
against him, to urge in opposition to the appeal 
of the plaintiff a contention which, if accepted 
by the trial Court, would have necessitated the 
total dismissal of the suit. AIR (Vol 30) 1943 Mad 
698 : 56 M L W 527 : (1343) 2 M L J 336 : '1943 M. 
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W N 557 : I L R (1944) Mad 147 : 209 Ind Cas 479 
(F B). 

-O. 41, R. 22 — Suit decided against defendants 

on grounds of limitation and title — Ctoss- 
objection not filed — Defendants, if can support 
decree. 

Where a suit is decided against the defendants 
on the grounds of limitation and title, they are at 
liberty to support the decree of dismissal on these 
grounds, even though they have filed no cross¬ 
objection. (1937) 166 Ind Cas 1007 (Cal). 

-O. 41, R. 22 — Respondent, whether can sup¬ 
port decree appealed from on any of grounds 
decided against him. 

A respondent is not barred from supporting the 
decree appealed from not only on any of the 
grounds decided in his favour but also on grounds 
decided against him. Where, therefore, the lower 
Court, on a particular construction of contract 
against the respondent, decreed a part of the 
claim dismissing the rest of it and against the 
part dismissed, the plaintiffs went in appeal but 
the defendant did not file an appeal or cross¬ 
objection against part of the claim decreed. 

Held, that the respondent could support the part 
of the decree appealed from on the question of 
construction decided against him. Merely because 
in such circumstances he did not prefer appeal or 
cross-objection, the Appellate Court was not pre¬ 
cluded from construing the contract lor itself. A I 
R (Vol 23) 1936 All 717 : 1936 A W R (H C) 1216 : 
165 Ind Cas 473 (DB). 

-O. 41, R. 22 — Respondents are entitled to sup¬ 
port decree of Court below upon some of the 
grounds which were decided against them in that 
Court. (193G) 63 Cal 629 : 40 C W N 271. 

-O. 41, R. 22 — Dismissal of suit in its entirety 

— Cross-objection by defendant. 

Where a suit has been dismissed in its entirety 
by the trial Court, the defendant is not entitled 
to file a cross-objection against the decree although 
he is entitled to support the decree in his favour 
on any of (he grounds decided against him. If a 
cross-objection is filed, it should be rejected on the 
ground of its non.maintainability, but the rejection 
of it is not a rejection on the merits. AIR (Vol 
20) 1933 Pat 690 : 149 Ind Cas 1153 <DB». 

-O. 11, R. 22 — ‘Support the decree’ meaning of. 

Per Macpherson, J.—The expression, “support the 
decree" in O. 41, R. 22 d). dees nol .merely mean 
‘support the decision’ but permits tlie respondent 
to show by reference to a ground decided against 
him in the Court below that the appellant has at 
least secured by the dec ree- in controversy as much 
as he is. if not more than he is entitled'to. A I R 
(Vol 19) 1932 Pat 134 : 12 P L T C59 : 137 Ind Cas 
116 (DB>. 

-O. 41, Rr_ 22. 33 — Respondent’s right to sup¬ 


port decree on new grounds. 

It is not open to a respondent to have adjudi¬ 
cated by the Appellate Court, rights or causes of 
action which have been decided against, him in 
the trial Court and in respect ol' which he has filed 
no appeal or memorandum of objections. 

A contention that a ground on which the lower 
Court has decided against the respondent should 
have been decided in his favour and, therefore, the 
lower Court should not have passed the decree 
under appeal is not a ground which supports the 
decree but is one which attacks the decree and 
therefore, cannot be urged bv the respondent 
under O. 41, R. 22. A I R (Vol 18) 1931 Mad 513 
: 131 Ind Cas 833. 

-O. 41. R. 22 — Support to decree. 

Where a party had raised a matter in his grounds 
of appeal in the lower Court, he can support the 
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Judgment of that Court in second appeal by refer 
ring to documents which that Court disregarded" 
AIR (Vol 15) 1928 Lah 964 : 116 Ind Cas 315. 

-O. 41. R. 22 — Where an appeal is filed from 

decree dismissing a suit, the defendant is entitled 
to support the decree even on grounds decided 
against him, and the decree being one of dismissal 
of whole suit he need not file any formal cross 
objection. AIR (Vol 15) 1928 Nag 181 ; 108 Ind 
Cas 801. 

-O 41, R. 22 — Though the word “decree” has 

been used in R. 22 what the rule contemplates 
really is the decision by the court below and 
merely enables the decision arrived at by the 
lower Court to be supported on grounds other than 
those; on which the lower Court proceeded. Under 
that rule it is not open to a respondent to have ad¬ 
judicated by the appellate Court rights or causes 
of action which have been decided against him in 
the Court below and in respect of which he has 
filed no appeal or memorandum of objection A I 
R (Vol 14) 1927 Mad 801 : 50 Mac! 866 : 26 ML W 
125 : 39 M L T 234 : 104 Ind Cas 472 : 53 M L J 
189 (F B). 

-O. 41, R. 22 — Decree can be supported on 

ground other than that urged in lower Court. 

Where in a suit for redemption of certain mort¬ 
gages, plaintiff urged a certain method of account¬ 
ing based on an award of simple interest, and got 
a decree and on the appellate Court setting aside 
the decision as to award of simple interests in fa¬ 
vour of a decision to award compound interest the 
plaintiff sought to support the lower Court's decree 
on a different method of calculation than that 
urged by him before; held per Kanhaiya Lai, J. 
C :— 1 That the plaintiffs were not barred from urg¬ 
ing this different method under the circumstances. 

Per Daniels, A. J. C. :—The respondent was 
entitled to support the decree on any point which 
was decided against him. but in the present case 
the point as to method of calculation was decided 
in accordance with the wishes of the respondent, 
and therefore he cannot urge a different method 
in appeal. 

Per Ashworth, A. J. C. — The decision of the 
lower Court was only in favour of the respondents 
so long as the decision to award simple interest 
was maintained. As soon as the appellate Court 
decided as to award compound interest, the deci- 
f ion ns to the method of calculation, became adverse 
to the respondents who can therefore urge the plea 
of a different method of calculation in appeal. It 
was always, however, open to the Appellate Court 
to reverse the method of calculation adopted by 
the Lower Court, as soon as it upset its decision as 
Ip the nature of the interest awardable. AIR 
(Vol 10) 1923 Oudh 123 : 77 Ind Cas 310 : 25 O. C. 
349 (FB). 

-O. 41. R. 22 — Right to support decree — Other 

grounds. 

Though a person who has not appealed from a 
decree cannot question its correctness he can sup¬ 
port the decree on reasons not given bv the lower 
Court under O. 41, R, 22 (2) C. P. C. AIR (Vol 
7) 1920 Pat 151 : 5 Pat L J 239 : 1 Pat L T 65 
: 55 Ind Cas 214 (DB). 

-O. 41, R. 22 — Right to support judgment — 

Rival suits — Appeal. 

If an appeal from one of two rival suits dismissed 
by one judgment, is preferred it opens the w r hole 
judgment and the non-appealing plff can support 
the judgment even on points decided* against him. 
A I R (Vol 6) 1919 Oudh 206 : 22 O. C. 29 : 1 U P 
L R (J C) 38 : 50 T.nd Cas 869. 
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- O. 41, R. 22 — Right to support decree of lower 

Court. 

It is open to a respdt. in an appeal to support 
the decree on any of the grounds decided against 
him in the lower court without preferring a cross 
appeal. AIR (Vol 6) 1919 Pat 196 : (1919) Pat 
HCC 393 : 51 Ind Cas 981 (DB). 

-O t 41, R. 22 — Right to support decree — New 

ground. 

Under the rule, the respdt. can support a decree 
on any of the grounds decided against him or take 
cross objections. He cannot take an entirely new 
ground which was not decided against him and 
which was not in issue in the lower Court and not 
made the subject of adjudication. AIR (Vol 5), 
1918 Cal 227 : 21 C W N 423 : 38 Ind Cas 536 (DB). 

-O. 41, R. 22 — Though a respdt. has not filed 

cross-objections in an appeal still he is entitled to 
urge that the decree of the Lower Court errs in 
favour of the appellant and that it should not be 
disturbed # Only he cannot claim that the decree 
should be altered in his favour. AIR (Vol 5) 1918 
Lah 129 : 48 P W R 1918 : 125 P L R 1918 : 45 Ind 
Cas 232 (DB). 

-O. 41. R. 22 — Where a suit was dismissed in 

toto as against the defendant respondent and it is 
obvious he could not have appealed against that 
decree what he is clearly seeking by tiling objection 
in an appeal by the plff. is to support the decree on 
some of the grounds which have been decided 
against him in the court below. The objections are 
not cross-objections and did not require any court 
fee. AIR (Vol 4) 1917 All 158 : 15 A L J 325 : 39 
Ind Cas 176. 

-O. 41, R, 22 — Cress-objection not filed — 

Effect. 

Respdts. are entitled to maintain the decree in 
their favour upon any ground decided against 
them without filing any cross-objections under O. 
41, R. 22, C. P. C. AIR (Vol 4) 1917 Lah 89 : 103 
P L R 1917 : 85 P W R 1917 : 40 Ind Cas 237. 

-O. 41, R. 22 — Failure to file memo, of cross¬ 
objections — Effect. 

Under O. 41, R 22 a respdt. may support a decree 
in appeal on a ground decided against him in the 
Court below without filing cross-objections. AIR 
(Vol 4) 1917 Oudh 31 : 4 O L J 101 : 39 Ind Cas 153. 

-O. 41, R. 22 — On new grounds. 

A part is allowed to set up a new argument even 
on appeal enabling him to prevent the appellants 
from getting a decree reversed. AIR (Vol 2) 1915 
Lah 267 : 8 P W R 1916 : 44 P L R 1916 : 45 P 
R 1916 : 31 Ind Cas 740 (DB). 

-O. 41, R. 22 — Right to support decree — With¬ 
out filing cross objections. 

In an appeal, a respdt. can 'without filing a cross¬ 
objection support the judgment and decree of the 
lower Court by traversing any ground which that 
Court may have found against him. But the Court 
will not of itself raise a case which he does not 
choose to raise himself AIR (Vol 1) 1914 Cal 339 
: 24 Ind Cas 68 (DB).' 

-O. 41, R. 22 — Powers of Appellate Court. 

O. 41, R. 22. C. P. C. allows a resndt to support 
a decree on anv of the grounds decided against 
him bv the trying Court. He mav not file cross¬ 
objection or cross appeal. (1911) 4 Bur L T 209 : 
12 Ind Cas 20 (DB). 

——O. 41. R. 22 — A non-appealing respdt, may 
support the decree on grounds decided against him 
in the lower Courts. He is bound to prefer an 
appeal only when he takes exception to the decree. 
(1910) 7 Ind Cas 484 (All). 

yO. 41. R. 22 (S. 561 Old Code) — Memo of 
objections. 
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It is net necessary to entitle a respondent to 
support a decree upon a particular ground under 
S. 561, C. P. C., that the ground should have been 
in express terms decided against him. (1905) 9 C 
W. N. 14 (18) (DB). 

16 Second appeal. 

See also Note 14. 

-O. 41, R. 22 — Refusal of Appellate Court to 

extend time for filing cross-objection. 

It is entirely discretionary with the Court of 
Appeal below to extend the time for filing cross¬ 
objections and in refusing to extend time, it can¬ 
not be said that it committed an error’ of law 
which could be interfered with in second appeal 
AIR (Vol 27) 1940 Cal 150 : 70 C L J 397 : 187 
Ind Cas 416 (DB). 

-O. 41, R. 22 (1) — Trial Court deciding issue — 

Party not challenging it in lower Appellate Court 

— Second appeal. 

Order 41. R. 22 (1) does not authorise a respon 
dent to make out a case for a decree for the same 
amount by questioning an adjudication as to a 
right or principle found against him and as to 
which no appeal or objection has been filed by him 
for the reason that the expression “support the 
decree” means support the decision and does not 
refer to the quantum of the decree. 

Consequently, where the decision of the trial 
Court to a particular issue is not legally challenged 
in the lower Appellate Court it becomes final and 
binding upon him and it cannot be challenged in 
second appeal AIR (Vol 20) 1333 Nag 310 : 146 
Ind Cas 152. 

-O. 41, R. 22 (1) — Procedure — Rejection of 

defendant’s appeal and plaintiff’s cro>s-objections 

— Appeal by plaintiff against dismissal of cross¬ 
objections — Remedy of defendant for rejection of 
his appeal. 

Where in the lower Court the defendant filed an 
appeal and the plaintiff filed a memorandum of 
cross-objections and the lower court dismissed both 
of them, it is not competent in the appeal filed by 
the plaintiff against the dismissal of cross-objec¬ 
tions for the defendant by way of objections to 
attack the rejection by the lower Court of his ao- 
peal. The proper course for him is to file an in¬ 
dependent appeal against the dismissal or rejec¬ 
tion of his appeal. AIR (V 13) 1931 Mad 133 • 
1930 MWN 1236. 

-O. 41, R. 22 — A cross-objection in the second 

appeal must relate to something decided by a parti¬ 
cular decree of the lower appellate Court against 
which the other party has appealed. It cannot be 
a cross-objection to something decided by another 
decree even though that other decree and the de¬ 
cree appealed against arose out of a single decree 
of the trial Court. AIR (V 13) 1928 All 582 
24 A L J 694 : 96 Ind Cas G7 (DB). 

-O. 41. R. 22 — One judgment and two decrees 

in first appeal — Second appeal against one decree 

— Respondents cannot object to other decree under 

O. 41. R 22. A I R (Vol 9) 1922 Mad 413 : 70 Ind 
Cas 579 1922 M W N 477 (DB). 

-O. 41, Rr t 22. 25 (Ss. 581. 566 Old Code) — 

Powers of appellate Court after r maud to de f ree 
more than plaintiff was content with — First decree 

— No appeal by plaintiff — Defendant’s appeal — 
Decree in favour of defendant — Second appeal by 
plaintiff — Remand — Power of appellate Court 
to decree to pladntfff more than what the firsl 
Court gave him. 

The plaintiff sued in ejectment. The first Court, 
gave him a decree-. Defendant appealed. Plaintiff 
did not even file a memo of objections. Defendant’s 
appeal was allowed. Plaintiff preferred a second 
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appeal. The case was remanded to the first appeal 
Court for disposal on fresh investigation. 

Held, that the first appeal Court cannot give 
plaintiff more than what was given to him by the 
original decree of the Munsif. (1907) 34 C. 996 
(998) (DB). 

17 When disallowed. 

See also N. 18. 

-O. 41, R. 22 — Failure to award costs in decree. 

Failure to award costs in the decree cannot form 
the subject-matter of a ci oss-objection. AIR (Vol 
26) 1939 Cal 423 : 43 C W N 794 : 184 Ind Cas 216 
(DB). 

-O. 41, R. 22 — No cross-objections can be urged 

in appeal against an order for costs. AIR (Vol 23) 
1936 Pat 513 : 17 P L T 279 : 15 Pat 510 : 2 B R 
776 : 164 Ind Cas 860 (DB). 

-O. 41, R. 22 — Where a person cannot prefer an 

independent appeal aganist an order, as nothing is 
decided therein against him, his mere addition as 
pro forma respondent in the appeal against the 
order would not entitle him to raise any cross¬ 
objection to the order. AIR (Vol 16) 1929 Nag 361 
: 118 Ind Cas 867 

-O. 41 R. 22 — Where the cross-objection merely 

takes ihe place of an appeal against the order of 
the lower Court which is not appealable, it cannot 
be entertained. AIR (V 14) 1927 Oudh 218 : 1 LC 
24 : 102 Ind Cas 4-37. 

-O. 41, R. 22 — Letters Patent. 

The provisions of the Code cf Civil Procedure as 
to cross-objections do not apply to appeals under 
the Letters Potent. AIR (Vol 9) 1922 All 55 : 70 
Ind Cas 488 (DB). 

-O. 41. R. 22 — Letters Patent Appeal — Memo. 

of objections. 

O. 41, R 22. C. P. C. is not applicable to an appeal 
under Cl. 15 oi the Letters Patent and a memo, of 
cross-objection cannot be entertained in these 
appeals. AIR (Vol 7) 1920 Cal 776: 24 CWN 1016: 
32 CLJ 43: 59 Ind Cas 589 (DB). 

-O. 41, R. 22 — Scope of — Cross-objection to 

obiahi a distinct relief indirectly. 

A cross-objection in appeal, that the decree 
should have been in the form set forth in Appendix 
D oi Schedule I C. P. C, No. G the object of which 
is not so much to have the decree put in proper foi in, 
as to obtain a right to claim interest not merely up 
to date of the judgment of the Lower Court but up 
to date of realization, could not be allowed as it is 
in reality a relief claimed in an indirect way, which 
could have been c.ranted bv the Lower Court if the 
respdt. had applied for amendment of the decree 
or by the Court of appeal r there had bten in the 
appeal at claim in respect oi additional interest. 
AIR ( Vol Si 1916 Lah 285 : 24 PR 1916: 34 Ind Cas 
916 (DB). 

IS. Who may file. 

See also Notes 15 and 18. 

-O. 41, R. 22 — Locus standi to file memo of 

cross-objection — Test to decide. 

The lest to decide whether a party to an appeal 
is entitled to file a memorandum of cross-objections 
is whether the cross-objector could himself have 
appealed. When lie has not taken part in the pro¬ 
ceeding in the Court below or raised any point or 
pica, and no order against I hem has been made 
affecting any such case raised by him. he has no 
locus standi to urge any point by way of cross-objec¬ 
tions he having not raised, nor suffered any adverse 
order on any question which he seeks to urge. AIR 
(Vol 39) 1952 Cal 232 (DB). 

-O. 41, R. 22 — Applicability — Cross-objections 

by party not competent to appeal — Maintatnabi- 
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lity — Letters Patent appeal against decision in 
second appeal — Cross-objections — Competency. 

Where a party cannot appeal from a decree be 
cause nothing is decided against him, he cannot 
file any cross-objections to it, under O 41 R ?? 
C. P. Code. ’ * ’ 

Quaere.— Whether a respondent to an appeal un¬ 
der Cl. (15) of the Letters Patent, against the de 
cision in a second appeal, can maintain a memo 
of cross-objections? AIR (Vol 37) 1950 Bom 161 • 
52 Bom LR 97 (DB). 

-O. 41, R. 22 — Person not entitled to file 

A person who is not entitled to file an appeal 
cannot file cross-objections in an appeal filed by 
his opponent. AIR (Vol 31) 1944 Oudh 57 : 194*3 
OWN (CC) 470: 1943 AWR (OC) 159: 215 Ind Cas 
37 (DB). 

-O. 41, R. 22 — Plaintiff obtaining decree — If 

he wants higher right he must file cross-objections. 

Under O. 41, R. 22, the plaintiff can support the 
decree granted to him on any ground decided 
against him in the Court below, but if he wants a 
decree for the higher right of absolute ownership 
which he prayed for in the plaint but had not been 
granted to him, it is incumbent on him to file cross- 
objections or a cross-appeal against the decree and 
in the absence of such cross objection he is preclud¬ 
ed from urging in appeal by the defendant that he 
has acquired such absolute right. AIR (Vol 29) 
1942 Bom 161 : 44 Bom LR 295 : ILR (1942) Bom 
357: 201 Ind Cas 420 (DB), 

-O. 41. R. 22 — Where the trial Court has order¬ 
ed the plaintiff to pay a certain amount as deficit 
court-fee, the defendant, is not entitled to file 1 any 
appeal against the order under provisions of S. 6-A 
(1), Court Fees Act on the ground that the plaintiff 
should have been directed to pay a higher amount 
of court-fee, ns he is not. a person who has been 
called upon to make good a deficiency in a court- 
fee. Nor can the defendant file cross-objection 
under O. 41. R. 22. Civil P. C.. where the plaintiff 
has filed an appeal against the order, as. under that 
rule, a. cross-objection can be filed only by a person 
who is entitled under the law to file an appeal. 
AIR (Vol 29) 1942 Oudh 391 (1) : 1942 OWN (CC) 
382: 1942 AWR (CC) 258: 18 Luck 256: 200 Ind Cas 
8G0 (DB). 

-O, 41, Rr. 22. 20 — Person made respondent 

under It. 20, whether can file cross-objections under 
R 22. 

Under O. 41. R. 22, any respondent is entitled to 
file cross-objections and there is no possible reason 
for interpreting the word ‘respondent’ in R. 22 
differently from the way in which it is interpreted 
in every other rule. There can be no doubt that a 
person who has been made a respondent under O. 
41, R. 20 has a right under R. 22 to file cross-objec¬ 
tions. and his right to file them is in no way depen¬ 
dent on the service on him of notice of the appeal 
AIR (Vol 24) 1937 Nag 105: ILR (1937) Nag 401 : 
170 Ind Cas 93. 

*- O. 41. R. 22 (5) — Leave to appeal in forma 

pauperis refused — Other party appealing — Per¬ 
mission to file cross-objection in forma pauperis* 
on other grounds. 

Leave can be granted to file o. cross-objection on 
grounds which are not entirely the same as those 
which it is necessary to put forward in seeking 
leave to appeal in forma pauperis which is refused. 
To is true that the provisions of O. 41. R. 22 (5). sav 
that tlie provisions relating to pauper appeals 
shall, so far as they can be made applicable apply 
to an objection under this rule but when an appeal 
has already been lodged it is Court’s duty to look 
carefully at the circumstances and see the judg¬ 
ment having been impugned by one party whether, 
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the other party would not also be in a position to 
attack it from another angle. AIR (Vol 24) 1937 
Rang 81 : 168 Ind Cas 407 (DB). 

-O. 41, R # 22 — Pauper respondents. 

Under O. 41, R. 22, a pauper-respondent is entitl¬ 
ed to present a cross-objection to an appeal with¬ 
out payment of stamp duty. AIR (Vol 20) 1933 
Nag 158: 29 NLR 225: 144 Ind Cas 217 (DB). 

(Overrules (1905) 1 NLR 33). 

-O. 41 R # 22 — Original Side Appeal — Memo 

of objections can be filed AIR 1925 Mad 725. Over¬ 
ruled. AIR (Vol 13) 1926 Mad 316: 59 MLJ 190 : 
49 Mad 291 : 24 MLW 571: 93 Ind Cas 293 (FB>. 

-O. 41, R. 22 (S. 561 old Code) — Procedure by 

way of objections not open to a party who has in 
fact appealed. 

Held, that objections under S. 551, C P. C., can 
only be filed by a party who might have appealed 
from the decree of the Court below, but has not 
done so. It is not open to a party who has appealed 
and whose appeal has been dismissed subsequently 
to such dismissal, to prefer objections under S. 561. 
to the decree of the Court below. (1903) 1903 

AWN 160 (160) (DB). 

-O, 41, R. 23. 

‘ See also Ss. 107, 151 and O. 41. R. 25. 

1. Appeal after decision of suit on remand. 

2. Appeal against an order of remand under 

this rule. 

See also Note 18 and C. P. C Ss. 101. 151 and 

O. 43, R. 1.’ 

3. Costs. 

4. Distinction between O. 41. R. 23 ami O 41, 
R. 23. 

5. Effect of order of remand. 

6. Exclusion of evidence by lower Court. 

7. Grounds of remand. 

8. Inherent power of remand. 

See also Civil P. C. S. 151. 

9. Jurisdiction after lemand depends upon the 
order of remand. 

10. Matters decided by order of remand, finality 

of. 

11. No appeal in remand order under inherent 
powei, 

12. Order of remand, when wall amount to a 
decree. 

13. Powers and duties of the appellate Court. 

14. Powers and duties of the trial Court. 

15. Powers of High Court in appeal from order 
of remand. 

16. Preliminary point — meaning of 

17. Return of plaint. 

18. Revision. 

19. Remand. 

20. Scope and applicability. 

1. Appeal after decision of suit on remand. 

‘ 41, R. 23 — Remand order — No stay — Ap¬ 

peal against remand order — If maintainable after 
the decision at re-hearing on remand. 

In the case of a remand it may often be that the 
first appellate Court formulates an entirely fresh 
tooting on which the parties should proceed to a 
fresh trial and if the parties do so without in any 
way signifying or indicating their non-acceptance 
of this new basis for a fresh hearing, by adopting 
the simple method of applying for stay of further 
proceedings under the remand order, they must 
be deemed to have accepted the now basis and su¬ 
bmitted to a fresh trial on the new footing. After 
a decision in the re-hearing, an appeal aga- 
P)st the order of remand is net sustainable and 
me remedy will be only bv way of appeal against 
the decision at the re-hearing on remand. The 


wide privileges of appeal conferred by the Legisla¬ 
ture should be exercised within the confines £>f 
reason and practicability. AIR (Vol 36) 1949 Mad 
377: 1948 MWN 736: (1948) 2 MLJ 404. 

-O. 41. R 23 — Appeal against order of remand 

— No appeal against final decree or remand which 
had also been confirmed on appeal — Effect. 

Where a final decree has been passed on remand 
which has also been confirmed on appeal and h&s 
not been appealed against would render an appeal 
against the order of remand infructuous. 1949 RD 
325. 

-O. 41, R. 23 — One Bench setting aside decision 

of lower Court and remanding the case atter laying: 
down the law to be followed — Decision passed 
after remand — Appeal: 

Held, that another Bench of co-ordinate jurisdic¬ 
tion cannot go behind the decision of the previous 
Bench on the point of law. AIR (Vol 27) 1940 Pat 
179: G BR 542: 41 Cr L J 504: 21 PLT 608: 187 Ind. 
Cas 721. 

-O. 41, R. 23 and O. 43, R. 1 (u), S. 105 (2) — 

Remand. 

An appeal against a remand order can be filed 
and heard even if th? order is already carried out 
by the first court. (1912) 15 OC 43:'15 Ind Gas- 
191. 


--O. 11, R. 23 — Remand order — Election to 

abide by the remand order — No appeal from re¬ 
mand after trial of case on the merits. 

When a litigant has the right to choose between 
two remedies which are not co-existent but alterna¬ 
tive & adopts one of those remedies, his act at once 
operates a.s bar as regards the other and (he bar 
is final and absolute. After having taken the full 
benefit of an order of remand, it is not open to a 
party to turn round and appeal against it* (1908' 
12 CWN 590: 6 CLJ 54.7 (556). 

--O. 41, R. 23. O. 43, R. 1 (Ss. 562, 588, 28, oUn 

Cod*') — Appeal from remand order after disposal 
of suit in pursuance of remand order. 

The fact that the suit has been decided by the 
Court of first instance in compliance with an order 
of remand made under S. 562 of the C. P C. is no- 
bar to the filing of an appeal from the order of 
remand or to the hearing of such an appeal: and 
the decree of the Lower Court falls to the ground 
with tile order of remand if set aside. 29 A. 659. 
overruled: 32 C. 1023 disx from. (1907) 30 A 479 
(485) : 1903 AWN 195: 5 ALJ 447 (FB). 


-O. 41. R. 23 (S. 562 old Code) — Remand — 

Appeal from order of remand after decision of the 
suit in accordance therewith. 

Held, that no appeal will lie from an order of re¬ 
mand passed under S. 563, C. P. C., if such appeal 
is filed after the s"it has. in compliance with the 
order of remand, been decided and no appeal is 
preferred from the decree in the suit. 1907 AWN 
234 : 29 A 659: 4 ALJ 569 '570' (DB). 


See also (1808) 30 A 479 (485) : 5 ALJ 447 (FB) and 
u'JOG) AWN 28 : 3 ALJ 40 (42). 

-O 41. R. 23, S. 104, O. 43. R. 1. (Ss. 105. 562. 585. 

591 Old Code) — Appeal from remand order after 
final decree. 


An appeal from an order of remand passed under 
S. 552. C. P. C., cannol be entertained if presented 
after the final disposal of the suit. Semble: Aii 
order of remand under S. 562. C P. C., is an order 
which affects the decision of the suit on the merits, 
and exemption may be taken to the validity of 
such an order in an apoeal from the final decision 
(1905) 9 CWN 895: 32 C 1023 (1029) (DB). 

-O. 41. R. 23 — Remand order by High Court 

cannot be questioned in subsequent proceedings 
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after remand. (1905) 9 CWN 421 (426) : 32 C 582 
(DB). 

2. Appeal against an order of remand 

under this rule, 

(a) General. 

(b) Order purporting to be under this rule. 

(c) Suits of small cause nature. 

(d) To Privy Council. 

(e) Under other Acts. 

See also N. 18 and C P. C. Ss. 104. 151 and 

O, 43. R. 1. 

if) Order under inherent powers. 

See Note 11. 

(a) General. 

--O. 41, R. 23 (Madras) and O. 43. R. 1, cl. (u) — 

Order of remand for taking further evidence in a 
case — Final decision in the suit itself after re¬ 
mand — Subsequent appeal against order of re¬ 
mand, whether permissible. 

A litigant has a right of appeal against an order 
of remand; he has a right also to contest the pro¬ 
ceedings taken in a trial Court pursuant to the 
order of remand; these are independent legal 
rights and the exercise of one such right is no bar 
to the exercise of the other. The aggrieved party 
is not faced with alternative rights; it is the same 
right that he wishes to agitate both in the appeal 
against the order of remand and at the further 
stages of the trial after the remand He has not 
lost the right to have an appeal against an order 
of remand merely because he has contested the 
litigation in the lower Court after the remand 
Where in a suit an order of remand was passed 
and it was carried out and the suit decided the 
remedy can be also by appeal against the order 
of remand and not merely by way of appeal against 
the final decision in the suit. The wide language 
of O. 41, R. 23. Civil Procedure Code, as amended 
in Madras gives ample rights to the aggrieved party 
to file an appeal against an order of remand even 
after the final decision in the suit has been given. 
(1043) 2 MLJ 404. dissented from. AIR (Vol 38) 
1051 Mad 213; 63 LW 780; (1950) 2 MLJ 379. 

——O. 41. R # 23 — Order returning plaint for pre¬ 
sentation to proper Court — Appellate order sett¬ 
ing aside order and directing suit to be decided ac¬ 
cording to law; 

Held, that the appellate order was not one under 
O. 41, R. 23. inasmuch os that rule refers to a de¬ 
cree of the lower Court upon a preliminary point 
against which an anneal is oreferred and does not 
confemolate the rase of an order, ns distinguished 
from a decree under O. 7. R. 10. AIR (Vol 29) 1942 
Oudh 370: 1942 OWN (CO 313: 1942 AWR (CO 
208: 2C0 Ind Cas 512 «'DB'. 

-O. 41. I?. 23. O. 43. R. 1 (w) — Remand order 

sending back case for disposal in accordance with 
law. 

Where the lower Aopellate Court has sent back 
the case to the trial Court for disposal in 'accor¬ 
dance with law, alter making certain observations 
and the trial Court had gone into the merits of the 
case and had not disposed of the case on prelimi¬ 
nary points on!v, no anneal lies from such an order 
of remand under O. 41. R. 23 read with O. 13. R 
1 ( w) of the Civil P. C. (1942) 8 BR 35: 196 Ind 
Cas 562 

-O. 41, R. 23, O. 13, R. 1 (u), O. 7. R. 11 — Re¬ 
jection of plaint, under O. 7. R. 11 — Anncllate 
court setting aside trial Court's order rejecting 
plaint under O. 7. R. !i and remanding suit un¬ 
der O 41. R. 23 and aggrieved party has right of 
appeal under O. 43, R. 1 (u). 

The order of remand in such a case could not lie 
made under anv other prevision of law exoent un¬ 


der O. 41, R. 23 Civil P. C. Consequently the Ap¬ 
pellate Court's order remanding the suit after 
setting aside the order of the trial Court rejecting 
the plaint under O. 7, R. 11 must be treated as one 
under O. 4i, R, 23 Civil P. C., so as to give right 
to appeal to the aggrieved party under O 43 R 
1 (u). AIR (Vol 28) 1941 Nag 304; ILR ( 1941 )' 
Nag 629. 

-O. 41, R. 23 — O. 41, R. 32-A (Lah) — Order 

of Appellate Court reversing decree and directing 
re-trial. 

An order of the Appellate Court reversing the 
decree and remanding the case for re-trial is 
appealable under O. 41, R. 23-A formed by the 
Lahore High Court. AIR (Vol 27) 1940 Lah 63: 
ILR (1940) Lah 593: 186 Ind Cas 828. 

-Order 41, R. 23 — Where the operative portion 

of the appellate order is “I set aside the judgment 
and decree of plaintiff No. 3 with costs. The case 
will be sent back and re-trial according to law from 
the stage where it has been left by the learned 
Munsiff”, the order Is an order of remand contem¬ 
plated by O. 41, R. 23, Civil P. C., and an appeal 
lies against such order under O. 43, R 1 (4). AIR 
(Vol 27) 1940 Oudh 314; 1940 OWN (CC) 662: 
1940 AWR (CC) 316: 15 Luck 686: 187 Ind Cas 
889. 

-O. 41, R. 23 — Remand for re-decision on con¬ 
sideration of documents. 

For the purpose of the competency of an appeal, 
the Court lias to see what the lower Court purport¬ 
ed to dc and actually did and not what the low r er 
Court should have done. Where the Judge has 
remanded the case under O. 41. R. 23, the order is 
appealable 1 . AIR (Vol 24) 1937 Lah 454: 38 PLR 
1154: 170 Ind Cas 422. 

-Order 41, R_ 23 — An order of an Appellate 

Court, setting aside an order of the Court of first 
instance rejecting a plaint, and directing the 
Court to proceed with the trial of a suit on its 
merits, is not an order under O. 41, R. 23, and hence 
not appealable under O. 43, R. 1 (b). Civil P. C. 
AIR (Vol 24) 1937 Lah 380: 39 PLR 720: 173 Ind 
Cas 365. 

-O. 41, R. 23. S. 151 — Remand to begin de novo 

trial. 

Where on remand the action is to begin de novo, 
the remand being under S. 151 and not under O. 
41, R. 23. no appeal lies from the order of remand. 
AIR (Vol 23» 1936 Pat 491: 2 BR 795 (2): 164 Inc! 
Cas 1085. 

-O. 41. R. 23, O. 43. R. 1 — Suit not disposed 

of on preliminary issue — Remand by Appellate 
Court — Appeal from order of remand, competency 
of 

• 

No order of remand can be made under O. 41, 
R. 23. unless the trial Court has disposed of the 
whole suit upon a preliminary point; and if on or¬ 
der of remand is not one passed under O. 41, R. 
23. it is not appealable. AIR (V 19) 1932 Lah 
219: 33 PLR 54: 136 Ind Car, 559. 

-Order 41. R. 23 — Where a person has not 

been adversely affected by an order of remand, it 
is doubtful, if he can appeal from that order. AIR 
(Vol 18) 1931 Ondli 242: 8 OWN (CC) 243: 132 Ind 
Cas 78 (DB). 

-0 # 41. R. 23 —Inherent powers — When exer¬ 
cised. 

In an appeal from a mortgage decree the first 
Appellate Court, decided all the points in dispute 
except these which related to the amount due to 
(lie defendants as mortgagees. The decree of the 
first Court was reversed and that Court was direct¬ 
ed to take proper pleadings with regard to the sum 
ilue to (lie mortgagees. In an appeal from the re¬ 
mand order, 
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Held, that the order was under S. 151. It being 
neither an order under O. 41, R. 23 nor a decree 
no appeal lay. AIR (Vol 16) 1929 Nag 63: 117 Ind 
Cas 280: 26 NLR 44. 

--O. 41, R. 23 — A case was disposed of on 

preliminary points and in appeal the findings were 
not reversed. But the appellate Court, on the mate¬ 
rials before it, was not able to agree with the find, 
ings of the lower Court. The decree was reversed 
and the case remanded. 

Held, that the order remanding the suit was an 
order under R. 23. O. 41. 

Held, further, that if the appellate Court was 
not satisfied with the findings of the trial Court, 
it should have itself dealt with it, or if further orai 
evidence was, in its opinion, necessary to decide 
the preliminary points, it might have directed un¬ 
der O. 41, R. 27, the trial Court to take such evi¬ 
dence and send it with or without findings. On 
any view of the case the reversal of the lower 
Court’s decree and a remand were totally uncalled 
for, for disposal of the preliminary points AIR, 
(Vol 15) 1928 Mad 1200: 110 Ind Cas 692 (DB). 


——O. 41, R. 23 — Appeal — Powers of appellate 
court. 

The hearing of an appeal against an order of 
remand is not barred by the mere fact that the 
order has been earned out by the trial Court 
(1923) 111 Ind Cas 796 (Lah). 

“—41. 23 — In this case a remand which 
did not refer to O. 41, R. 23 was construed to be 
under that rule in view of the policy of the Court 
to allow as wide a meaning as was reasonably pos¬ 
sible to the pprovisions of O. 41, R. 23, and an appeal 
was held to lie from the order. 

Inherent powers of remand of the High Court 
discussed. AIR (Vol 9) 1922 All 254: 64 Ind Cas 
878: 44 All 176: 19 ALJ 971 (DB). 

-O. 41. R. 23 — Where the appellate Court 

remands the case, on the finding that the lower 
Court has jumbled ud the issues and apparently 
misconceived the real defence and has in fact mis. 
directed itself in limine and that therefore there 
has never been any real trial of the case as the 
pleadings required, 

Held, that the remand must be taken to be un¬ 
der O. 41, R. 23, on a preliminary point. In the 
case of an order of remand, it must be presumed, 
unless the contrary is shown at the time when it 
is made, that it is one under O. 41, R. 23. An or¬ 
der may be made under that section and yet be 
wrongly made, but it would nonetheless be appeal- 
able. AIR (Vol 9) 1922 All 226: 67 Ind Cas 713: 
44 All 492: 20 ALJ 321 (DB). 

--O. 41, R. 23 — Where the Appellate Court 

decides the mam point in a case and remands the 
case for disposal of the remaining issues, the deci¬ 
sion is not one on a preliminary point and thus 
the order is not appealable. AIR (Vol 7) 1920 Mad 
759: 60 Ind Cas 609: 12 LW 667 (DB). 

O. 41, R. 23 and 0 # 43. R. 1 (u) — Appeal — 
Order of remand — Preliminary point. 

Order 41, R. 23, C. P. C. does not contemplate a 
case decided upon the whole evidence and up¬ 
on all the issues which were raised If in such 
a case an Appellate Court thinks that the burden 
of proof has been cast on the wrong party it can 
remand the case for re-trial in the light of the evi- 
Qence already taken and authorise the taking of 
fresh evidence. The order of remand is not ap¬ 
pealable. AIR (Vol 7) 1920 Pat 666: 1 Pat LT 
509: 55 Ind Cas 4-34 (DB). 

-O. 41, R. 23 and O. 43, R. 1 (u) — Remand. 

An order of an appellate court setting aside the 
order of the Lower Court rejecting 
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a plaint and directing it t to pro. 
ceed with the trial of the suit on the 
merits, is not an order under O. 41, R. 23 and so 
is not appealable under O. 43, R. 1 (u). AIR (Vol 

2) 1915 Lah 8: 133 PLR 1915: 85 PWR 1915: 26 Ind 
Cas 519 (DB). 

O. 41 R. 23 and O t 42, R. 1 — Appeal — Re¬ 
mand order. 

When a remand order is not passed under O. 41 

R. 23 no appeal is allowed against it under O. 43* 

R. 1. 

Quaere — Whether an appellate court can set 
aside an ex parte decree and remand the case to 
the original court, if the deft, could not get an 
opportunity to adduce his evidence or whether 
the appellate court should direct the Lower Court 
to lake further evidence and send the case to it 
lor its decision on the merits. (1912; MWN 410* 
11 MLT 199: 22 MLJ 409: 15 Ind Cas 367 (DB). 

O. 41, R. 23 and O. 43, R. 1 (u) — Appeal — 
Ord‘>r of remand. 

Where an appeal would not lie from the final de¬ 
cree of a Divisional Judge, an order of remand bv 
him under O. 41, R. 23 of the Code is not apneal- 

?DB) 101 PR I91 ° : 41 PLR 30U; 8 Ind Cas ~ 1157 

O- 41, ^R. 2o , O. 45, R. 1 (Ss. 562. 594, old 
Code» — No appeal will lie against an order of re¬ 
mand after the trial of the case or; remand, though 
the judgment has not vet been delivered when the 
final deeree itself has not: been appealed against 
(1908) 12 CWN 590 (592). * 

41, K- 23 (S. 562, old Code) — Remand — 
Order of remand carried out — Whether appeal 
against remand rendered nugatory. 

An appeal against an order of remand under S 
262, C. P. C , is not rendered nugatory by reason 
of the order having been carried out. (1906) AWN 
28: 3 ALJ 40 (42) CDB>. 

~ 41.. -3; S. 104, O. 43. R. 1, (Ss. 562,388 old 

Code) — First Court rejecting plaint for multi- 
fanousness Appellate court reversing* and or- 
dcring trial — Order under S. 562 — Appeal — 
Section 588. 

An order of an appellate court setting aside an 
order rejecting a plaint for misjoinder of causes 
of action and of parties and ordering trial on th® 
merits is an order under S. 562. C. P. C.. and is ap- 

?^w e ™? der S - S88 ' C - P - C - a902 » 6 CWN 583 

vJo«; (Utj). 

O. 41, R. 23 (S. 562 old Code) — Appeal _ 

Order directing certain acts which could be passed 
only under S. 562 — Order not warranted by sec¬ 
tion — Lower court’s decree not set aside — Infor¬ 
mality — Appealability of. 

Where an appellate court directs the court of 
first instance to do what could be directed only 
under £>. 562, C. P. O., blit the order is informal in 
that the lower court’s decree was not set aside. 
Held, that the order was in substance one under 

S. 562 and is. therefore, appealable. (1902) 6 CWN' 
326 (327) (DB) 

(b) Order purporting to be under this rule. 

——O. 41, R. 23 — Applicability — Remand for 
decision of ouestion as to applicability of S. 14 
of the Limitation Act — Appealability. 

Where a plaintiff invokes the aid of S. 14 of the 
Limitation Act and the other side contests his 
right to invoke it and it is not decided and the 
case is remanded back to til? trial Court by the 
appellate Court for the decision of the question 
as to the availability of the benefit of S. 14 to the 
plaintiff the order of remand falls under O. 41. 
R. 23 even though the trial Court purported to 
decide all the issues. Such an order is therefore 
appealable. AIR (V 35) 1948 Oudh 107 : 231 Ind 
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Cas 5 : 1947 AWR (CC) 66 : 1947 OWN 157 : 
1947 OA (CC) 66 : 22 Luck 237 (DB). 

-O. 41, R. 23, Ss. 151, 115 — Order of remand 

not falling under O. 41, R. 23. 

No appeal lies unless the right has been express¬ 
ly conferred by statute. So far as remands are 
concerned, an appeal lies only when the remand 
is under O. 41, R. 23, Civil P. C. It follows that 
there can be no appeal from an order of remand 
unless it falls under O. 41, R. 23, or unless it 
can be said to amount to a decree within the 
meaning of S. 2(2). It is impossible to hold that 
an order of remand which does not and cannot 
fall within the purview of O. 41, R. 23, must 
nevertheless be deemed to have been one under 
it simply because the Judge purported to act in 
accordance with its provisions. The rights con¬ 
ferred are one of substances and cannot be en¬ 
larged or whittled down by what Judges do or 
purport to dc. These rights go to the very roots of 
the Court’s jurisdiction. Where, therefore, an 
crder of remand does not fall under O. 41, R. 23, 
no apoeal lies even if the Judge has purported to 
act under O. 41, R. 23. 31 NLR Supp. 72 : AIR 
1936 Nag 8 : 160 Ind Cas 202, Overruled; AIR 
1928 Lah 116; AIR 1928 Lah 341; AIR 1935 Cal 134; 
AIR 1925 Cal 716; AIR 1922 All 254 and AIR 1916 
Nag 17, Dissented from. AIR (Vol 27) 1940 Nag 
349 : ILR (1940) Nag 538 : 1940 NLJ 350 : 191 
Ind Cas 566 (DB). 

-O. 41, R. 23 — Court purporting to pass order 

under O. 41, R. 23 — Appeal lies from order even 
if wrongly passed. 

It is doubtful whether it can be assumed that 
the Court purports to act under O. 41, R. 23, mere¬ 
ly because the form used for the order of remand 
is the form designed for an order of remand un¬ 
der O. 41, R. 23. and because a certificate is is¬ 
sued for the refund of Court-fees. When it is 
perfectly clear that O. 41, R. 23 has no applica¬ 
tion it should not be assumed that the Court 
thought it was acting under O. 41. R. 23 unless 
it is quite clear that it did in fact so act. 

Still, if a Court purports to pass an order of 
remand under S. 41, R. 23, even if the order is 
wrongly passed under that rule, an appeal lies 
from the order. (Overruled in AIR (Vol 27) 1940 
N-ag 349.) AIR (Vol 23) 1936 Nag 8. 

-O. 41, R. 23. O. 43, R. l(u) — Remand — Rele¬ 
vant section not mentioned in order — Onus to 
prove it was under O. 41, R. 23 — Appeal — Com¬ 
petency of. 

A Court has inherent power to remand a case 
for trial although it does not fall within the pur¬ 
view ol O. 41, R. 23. The failure of the Judge in, 
net mentioning the relevant section of the Code 
under which he purports to act cannot be availed 
of by (he aggrieved party as giving him a right of 
appeal, unless he satisfies the higher Court that 
the older of remand was one which was intended 
to be passed under R. 23. and he cannot do so 
except by satisfying the Court that it was an 
$rer which could be passed under that rule. 

Where the order of remand is silent as to the 
rule under which it purports to have been made, 
the onus is on the appellant to satisfy the Court 
that the order complained against is an order 
falling within the purview of R. 23. If he fails to 
satisfy the Court on that point, he fails to bring 
liis case within the purview of O. 43. R. 1, Cl. (u). 
But where the order complained against purports 
to be one under R. 23. an appeal filed against it. 
is prima facie competent. 

Per Rupchand, A. J. C.—An order, which gives 
no finality in relation to the suit but keeps the 
suit a live suit in which the rights of the parties 
have still to be determined, is an interlocutory 


order. AIR (Vol 20) 1933 Sind 279 : 27 SLR 341 : 
l^o ind Cas 777 (FB). * j 

- O. 41, R. 23 — Appeal — Order purporting to 

be under rule. 

Appeal lies if Court purports to act under O 41 
R. 23. AIR (Vol 17) 1930 Lah 221 : 30 PLR 645 • 
119 Ind Cas 330. 

-O. 41, R. 23 — Right of appeal is determined 

by what the Court purported to do, and not by 
what the Courts should have done and so when 
the Court purported to make a remand under 
O. 41, R. 23, C. P. Code though in reality it should 
have been under S. 151, C. P. Code an appeal from 
such a remand is competent. AIR (Vol 15) 1928 
Lah 341 : 107 Ind Cas 284. 

-O. 41, R. 23 — Although the Court ordering 

the remand may have had no jurisdiction under 
R. 23 to pass the order, nevertheless if the order 
of remand as made purports to be an order under 
O. 41, R. 23 and appears to be in form and sub¬ 
stance an order under that rule, it is to be re¬ 
garded as an order of remand passed under R. 23 
and, therefore, subject to appeal. 

Where the lower appellate Court in a case which 
was not decided on a preliminary point, instead of 
retaining the appeal in his Court and referring 
merely an issue to be determined by the trial 
Court, illegally and without jurisdiction remanded 
the case to the trial Court for the issue of limi¬ 
tation to be determined and the case disposed of 
by that Court. 

Held no appeal would lie as the lower appel¬ 
late Court did not puiport to act under R. 23. AIR 
(V 14) 1927 Cal 642 : 31 CWN 878 : 104 Ind Cas 
422 (DB). 

-O. 41. R. 23 — Where a case is remanded not 

for the whole claim but only as to a portion, the 
remand is not one under R. 23 and is not appeal- 
able. AIR (Vol 13) 1926 Pat 514 : 8 PLT 9 : 1926 
PHCC 279 : 97 Ind Cas 1 (DB). 

(c) Suits of small cause nature. 

-O. 41, R. 23 and O. 43. R. 1, Cl. (u) — Appeal 

— Small cause nature — Order of remand in ap¬ 
peal — Whether appeal lies. 

No appeal lies against an order of remand pass¬ 
ed by the first appellate Court in a suit of a 
nature cognizable by a Court of Small Causes. AIR 
(V 3) 1916 All 125 ; 36 Ind Cas 396. 

(d) To Privy Council. 

-O. 41. R. 23 — An order under O. 41, R. 23 is 

neither decree nor final order within the meaning 
of S. 109. (1935) 158 Ind Cas 1117 (Lah). 

-O. 41, Rr. 23 and 25 — Powers of Appellate 

Court — Evidence wholly adduced in trial. 

It is an unusual course to remand for fresh evi¬ 
dence an appeal which has been argued and which 
ought prima facie to be decided on the materials 
which were before the Courts below. The Privy 
Council refused to remand a ease for trial on the 
question whether a mortgage was validly attested. 
AIR (Vol 5) 1918 PC 3 : 45 Cal 748 : 45 IA 94 : 
4 Pat LW 349 : 16 ALJ 409 ; 34 MLJ 545 : 27 
CLJ 548 . 22 CWN 697 ; 20 Bom LR 587 ; 23 MLT 
388 : (1918) MWN 382 : 8 LW 176 : 45 Ind Cas 
1. 

(On appeal from (1910) 14 CWN 165 : 3 Ind 
Cas 311.) 

-O. 41. R, 23 — An objection by the appel¬ 
lants that in taking additional evidence that the 
High Court had not acted in accordance with the 
provisions of S. 568 of the C P C., 1882. was disallow¬ 
ed as the appellants had without raising any objec¬ 
tion at the time, consented to the additional evi¬ 
dence being taken: 

Held, that it was not open to a party on appeal 
to the Privy Council to take exception to the re¬ 
gularity of their procedure. (1909) 36 Cal 833 : 
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CLJ^f (PC)' 11 B ° m LR 861 * 13 CWN 830 : 10 

(e) Under other Acts. 

O. 41, R. 23 — Appeal — Remand under B. T 

Act* 

An appeal against an order of remand passed 
by the Special Judge under the provisions of the 
Bengal Tenancy Act is incompetent. AIR (Vol 10) 
1923 Cal 333 : 72 Ind Cas 1013 ; 37 CLJ 314 (DB). 

— O. 41, R. 23 Appeal — Remand under Agra 
Tenancy Act. ° 

Under the Agra Tenancy Act an order of re- 
manu made oy tne District Judge under O. 41 R. 23 
is not appeasable. AIR (Vol 3) 1910 All 333 •' 35 
Ind Cas 105 (DB). 

“ 23 — Appeal — Remand under Agra 

Tenancy Act, S. 193. 

« 01 ?Vi mnand in a suit brought under 

f :- 183 £S ra Tenancy Act is not appealable. 

(1912) 14 Ind Cas 176 (All; (DB). 

(1) Order under inherent powers. 

See Note 11. 

3. Costs. 

——O. 41, R. 23 — Costs — Remand — Indulgence. 

Where an appeal is remanded to the ffower 
Court because tile appellant cud not set out his 
case properly in the first Court and support it 
by proper evidence the respondent must be paid 
his costs of the appeal. AIR (vol 3; 1916 Mad 

18 • 2 765 : 30 Ind Cas 735 

4. Distinction between Order 41, R. 23 6c 

Order 41, R, 25 

Rr« 2o, 25, O. 45, R. 1 (ci) (Oudli) — Order 

under O. 41, R. 25 — Whether amounts to an ‘Order 
remanding a case’. 

There is a distinction between an order remand¬ 
ing a case under O. 41, R. 25, and an order reunit¬ 
ing issues for decision unuer O. 41, R. 2 d. An order 
under R. 25 does not amount to an ‘ order remand¬ 
ing a case” within the meaning of O 43 R i 
Cl. (u) as amended by the Ouoh Chief Court and 
is hence not appeaiaole. Tne expression remand¬ 
ing a case, means returning a case for decision 
Tne order passed under R. 2 d does not return the 
case for decision but merely remits or remands 
specified issues for decision. AIR (Vol 22) 1935 
Oudh 333: 1935 OWN (CC) 352 : 154 Ind Cas 676 
.(DB). 

—O. 41, Rr. 23 and 25 — Adverse possession — 
Suit by co-sharer for profits — Adverse possession 
upheld — No finding regarding pront — Appeal — 
Case remanded. 

A suit for profits of certain land alleged to have 

been owned in certain snares oy piaintins and 

defendants, was brougnt unuer S. rutt Uo;, Oudh 

Rent Act. The Court found defendants to be in 

possession of part jointly ana dismissed the suit 

without deciding the amount of pront the plaintiffs 

would be entitled to, holding defendants to be m 

exclusive possession adversely to tne plaintiffs for 

more than 12 years. Tne n.^penate Court diuering 

on the point cl adverse possession remanded the 
case: 

Held, that the order of remand was one under 
O. 41, R. 23, and not unuer O. 41. a. 25. AIR (Vol 20) 
1933 Oudh 560: 18 RD 21: 10 OWN (CC; 1326: 149 
Incl Cas 1172. 

—O. 41, R. 23 — Anomalous order of remand. 

There is a broad distinction oetween orders which 
^ay be passed under R 23 and R. 25. In the case 
of an order passed for remand under O. 41, R. 23 
jhe whole case goes for decision to the Court of 
hrst instance; whereas in the case oi an order for 
^biand passed under O. 41, R. 25 the case is retain- 
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remand! le ° f the C0Urt which passes the ord er for 

Anomalous orders, i. e., orders which are neither 
passed under R. 23 nor R. 25 are very often Massed 
by the Subordinate Courts and u~ ^ch 

hnf n , 0t kept . 011 lhe hie of the Court itself 

Lut tne whole case is sent clown lor proper investi¬ 
gation on remand it is not unreasonaoie to suddosp> 

SVt T% me ^ ftr”r°theVoTston 6 

6as3M: Cal 401 : 102 

suit patsed-AppeTl 

amg case for retrial _ Proper order would be und^ 

R. ^5 and not R. 23 . AIR (V 14) 19-17 oul ™ 

101 Ind Cas 89 (DB). Udh 591 ; 


versed on'appeS re * 

a preliminary point, the appeHatfcoun shnmd 
not lemand the case under O 41 r 03 But ; t - v 
evidence on the record is sufficient tor toe pro 

f ssue Itselr“ oi“ If 1 ft iSSUeS ’ it f shc,ulcl ^cide the 
chfni 1’ V 1 lt re Quires further evidence ir 
snould proceed under R. 25 or R. 27 ol o f of 

Ind Cas 351: AIR (Vol 13) 1926 La hi 84.* 

Zl~p' 23 ’ can no t~h m °, rder ^ reinan cl Under O. 
the R flrst'C C o a u, n t°lia b s e 01 

naiy point. If the appellate CourfdeSi-f Pl8 Ilru " 

SS turn aBS 

——O. 41, R. 23 — Distinction. 

, wlJer f an appellate Court at the first hearing 
does not decide the case but merely r«5t- S 

specmc issues, it is open to the Court bo “ e £ 
tne case ultimately comes to disregard the find ’ . 
on those issues and equally t0 i ‘ inGl V^ 

on the whole case irrespective S am t nTT' 1 
is said in the remand order. J 

Aii Oi clei remanding issues unripr y? : 
a nnal order. No appeal lies a^aiiS R Th aot 
ponsibility for the decree i ltm 1 le reSm 

tn-ely that of the Court 

comes after remand. 11 tne °ase 

It is quite otherwise with 

ed under O. 41. R. 23,forth?s is In o, pa3S ‘ 

finaily determine, subject to any right of 1 ?„ oe ? 


41, R. 23 — Distinction. 

» & s ft -s«§£ £ 

which merely remands specific issrfc foi dedsimi’ 

c'suhiVrt i 01 the f T“ ler C)ass is final order which 
S subject to appeal and cannot be reconsidered bv 

the Court which passed it except on review where 

as an order under R. 25 is an interiscuterv ovo!- 
wh cn it is open to the Court to reconsider Iq 
I nd Cas 730: 9 OLJ 235: 25 CC 189' AIR (Vol o 
1922 Oudh 236 (DB) K (V01 S> 


——o. 41, Rr. 23 an<j 25 — Preliminary point - 
Decision on some issues. y point — 

tnl V !l ere the appeIlate Coul 't decides some 

the issues m a case and leaves the other issues n 
be decided by the trial Court, the remand 1“ 
made under R. 25 and not under R. 23 which an 
plies only when the order of the First Co tt 

AH e ,in t P r ® llmina ‘iy point. AIR (Vol 4) lm 
All 187: 40 Ind Cas 53 (DB). J 1JU 


Court. 


O. 41, Rr. 23 and 25 — Powers of Appellate 
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The proper course to follow by an Appellate 
Court is to proceed under O. 41, R. 25 and not 
R. 23 when it does not definitely reverse the find¬ 
ing of the Lower Court but is of opinion that upon 
a certain finding that a person was not in posses¬ 
sion, the suit was liable to be dismissed. AIR (Vol 
2; 1915 All 460: 26 Ind Cas 454 (DB). 

5. Effect of order of remand. 

-O. 41, R. 23 — Re-hearing after remand — 

Scope — Mere direction to re-hear case in the 
light of certain observations — Effect of — Power 


The decree of the Appellate Court on the ap¬ 
pellant’s second appeal must be taken to embody 
the previous findings of the Appellate Court that 
the trial Court had jurisdiction and that the later 
notification was invalid and hence the appellant 
had a right in second appeal to question all the \ 
decisions made by the lower Appellate Court ex- l 

cept the decision to order a remand. AIR (Vol 1 

281 1941 Mad 530: 54 MLW 7: (1941) 2 MLJ 47; 

1941 MWN 644: ILR (1941) Mad 850: 196 Ind Cas 
353 (FB). 


to allow fresh evidence to be adduced. 


Where the appellate Court in appeal reverses 
the decision of the lower Court and remands the 
case for a re-hearing in the light of the obser¬ 
vations contained in its judgment, without a 
specific direction to hear the case on the evidence 
already on the record and also on such further 
evidence as the parties might adduce, the proper 
construction to be put on the order of remand is 
that the same case is to be heard again and not 
a different case with its scope enlarged by the 
introduction of further evidence. If the lower 
Court in such a case allows further evidence to 
be given, it would be acting erroneously, though, 
if an application be made to it under O. 41, R. 21. 
it might have to consider the request for taking 
fresh evidence on the merits. AIR (Vol 39) 1952 
Cal 368 (DB). 


_O. 41. R. 23 — (Madras) — In circumstances 

of case defendant appellant was not precluded 
from raising question of jurisdiction in second ap¬ 
peal. 

The President- of the Union Board filed a suit 
against the Secretary of State to recover certain 
amount which he was made to pay as a surcharge 
for the Board’s failure to collect certain arrears 
of tax and which was paid under protest. He 
averred that it would have been unlawful for him 
to collect the arrears of tax. because, according 
to him. the notification under which the tax was 
levied was invalid. The defendant’s contention 
that the Court had no jurisdiction to try the suit 
was rejected by the Court who accepted the plain¬ 
tiff’s plea that the notification was invalid. The 
defendant appealed. 


The Appellate Court concurred in the find¬ 
ings of the trial Court but at the request of the 
plaintiff remanded the case to the trial Court to 
decide whether the tax could be deemed to be 
lawfully levied under an earlier notification and 
set asi'd" the decree which the trial Court had 
passed. On remand, the trial Court held that 
ihp earlier notification was also invalid and ac- 
rordinglv pas ed a fresh decree. This resulted in 
the defenriarP again appealing. The Appellate 
Court held 'hat the trial Court was also right in 
declaring the earlier notification to be invalid. 


-O. 41, R. 23 — Remand on question cf limita¬ 
tion — Whether implies confirmation of findings 
of trial Court on other questions. 

From the fact that the Appellate Judge who 
passed the remand order found it necessary to 
pass a remand order on the question of limitation 
he cannot be taken to have confirmed the find¬ 
ing of the lower Court, apart from the question of 
limitation. Every case of a remand must be con¬ 
sidered on its own facts. AIR (Vol 28) 1941 Nag 
188; 1941 NLJ 117: ILR (1942) Nag 441; 195 Ind 
Cas 527 (DB). 

-O. 41, R. 23 — Proceedings under order of re¬ 
mand which is interfered with by High Court — 
Validity. 

Whether all the proceedings, taken by the 1st 
Court under an order of remand that is subse¬ 
quently held by the High Court to be wrongly 
made, are null and void, depends on the circum¬ 
stances of each case and on the nature of the 
invalidity of the order. Where a remand order 
is interfered with as being pre-mature and circum¬ 
stances are such that in the end it turns out to 
be perfectly justified, the proceedings in the first 
Court under the order of remand ought to be held 
to be de bene esse. 66 Ind Cas 317: 44 All 211: 20 
ALJ 44; AIR (Vol 9) 1922 All 35 (DB). 

-O. 41, R. 23 — Effect of order — Whole case 

open — Second finding different from prior one. 

A suit by plaintiff to recover possession of cer¬ 
tain lands on the strength of a Patni Settlement 
in his favour was dismissed on the ground that 
the Patni was a benami transaction. But the 
Appellate Court found that the Patni was not 
Benami. Defendant appealed to High Court which 
remanded the case for a finding whether the 
Patni fell within the class of tenures described 
in S. 71 (b) of the Assam Land Sz Revenue Regu¬ 
lation. The Lower Appellate Court found that 
the Patni was not bona fide and therefore did not 
come under the foregoing section. The plain¬ 
tiff objected that that Court, having already found 
that the Patni was not benami had no power to 
arrive at a contrary finding. 

Held, that the finding was justified, as in 
arriving at its previous finding the Court appa¬ 
rently had not considered all the facts. AIR (Vol 
7) 1920 Cal 350 : 56 Ind Cas 1001 (DB). 


The defendin' then appealed to the High 
Court. The plaintiff contended that as there was 
appeal against the order of remand, the de¬ 
fendant-appellant was precluded from raising the 
question whether the trial Court had jurisdiction 
to entertain the suit and the question of the 
validity < f the finding with regard to jurisdic¬ 
tion and th a legality of the latter notification, on 
an appeal from the order of remand; 


-O. 41, R. 23 — Effect o f order — Appeal by 

some of the defendants — Whole ease open. 

Where on Appellate Court remands n case 
for retrial on the appeal of some defendants who 
did not join in a reference to arbitration on the 
ground that the award was not binding on them 
the whole case is re-opened even in respect of 
those who did not appeal. AIR (Vol 6) 1919 Mad 
150; 37 MLJ 100: 52 Ind Cas 569 (DB). 


Held, that in remanding the suit the lower 
Appel la i r- Court set aside the decree of the trial 
Court and therelore There was no decree from 
which the defendan'-appellant could appeal. The 
appellant was not aggrieved by the order of re¬ 
mand and therefore, there was no ground for an 
appeal. The defendant-appellant was not pre¬ 
cluded from raising the question of jurisdiction. 


-O. 11. R. 33 — Effect of order — New pica be¬ 
fore the lower Court. 

The mortgagees sued on a mortgage but their 
suit was dismissed on the ground that there was 
no consideration for the mortgage. On appeal 
to the Hiah Court, the consideration was found 
to be proved but the case was remanded for the 
decision on the merits. The defendants did not 
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support the decision of the Lower Court on any 
other ground before the High Court, but raised 
the question of invalid attestation under S. 59 of 
the T. P. Act after remand before the lower Court. 

Held, that the lower Court could not frame 
a fresh preliminary issue where the case is re¬ 
manded, as the effect of the remand order was 
to send back the case to the first court to try the 
remaining issues. The technical plea of attesta¬ 
tion ought to be treated as raised for the first 
time in appeal. The defendants having failed to 
raise the objection before the High Court preclud¬ 
ed themselves from raising it at the subsequent 
stage of the same litigation either as res judicata 
or on the general discretion of the Appellate 
Court in dealing with substantiallv new pleading 
taken up in appeal for the first time and incapa¬ 
ble of disposal without fresh evidence. AIR (Vol 
3) 1916 All 213: 35 Ind Cas 571 (DB). 

- O. 41, R. 23 — Effect of order — What it in¬ 
cludes. 

A remand order to find whether a person has 
a title includes an inquiry as to whether he has 
lost the title or whether he is precluded from rely¬ 
ing upon the title. AIR (Vol 3) 1916 Cal 722: 20 
CWN 149: 31 Ind Cas 987 (DB). 

-O. 41, R. 23 — Effect of order — Whole case if 

re-opened — High Court’s power of remand. 

A High Court in the exercise of its power of 
supervision under the Charter can assume in cer¬ 
tain cases, an authority to limit the scope of cer¬ 
tain appeals remanded to the lower Courts with¬ 
out keeping them in its own hie. But in such a 
case it is absolutely essential that the High Court 
should lay down clearly that it did intend to limit 
(he scope of the appeal to certain specified ques¬ 
tions. In the absence of any limitation, the whole 
appeal on remand becomes open for decision by 
the lower Appellate Court. 

A remand made by an Appellate Court with¬ 
out retaining the appeal on its own file neces¬ 
sarily re-opens the whole case and the Lower 
Court of appeal to which the case is remanded is 
bound to hear the appeal upon the judgment of 
the Court of first instance. AIR (Vol 3) 1916 Cal 
77: 20 CWN 534 ;32 Ind Cas 240 (DB). 

——O. 41, R. 23 — Effect of order — Whole case 
open. 

When a case is remanded under O. 41, R. 23, 
the Lower Court can form its own conclusions 
irrespective of any, arrived at by its predecessor 
in respect of matters not touched by the Appel¬ 
late Court. (1911) 14 OC 321: 13 Ind Cas 813 
(DB). 

■-O. 41, R. 23 — Effect of order — Remand by 

Appellate Court without jurisdiction. 

Where remand has been rightly made by Ap¬ 
pellate Court without jurisdiction an inquiry by 
the Lower Court competent to try the case is valid 
in spite of the defect of jurisdiction of the Ap¬ 
pellate Court. 26 PWR 1909: 1 Ind Cas 460 (DB). 

6. Exclusion of evidence by lower Court. 

-O. 41, R. 23 — Order 41, R. 23-A (Lah), Rr. 25, 

27 — Appellate Court finding that trial Court did 
not frame proper issues and wrongly excluded cer¬ 
tain documentary evidence. 

Where the Appellate Court finds that the trial 
Judge had not framed proper issues and had 
wrongly excluded certain documentary evidence 
which the appellant wished to produce, the Appel¬ 
late Court should frame additional issues and 
remand the case under R. 25 of O. 41. and at the 
same time direct the trial Judge under R. 27 to 
a dmit the excluded evidence. It should not re¬ 
mand the case under O. 41. R. 23-A. AIR (V 29) 
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1942 Lah 201 : 44 PLR 253 : ELR (1943) Lah 
569 : 201 Ind Cas 667 (DB). 

-O. 41, R. 23 — At a trial it is the duty of Coun¬ 
sel to see that he calls sufficient evidence to prove 
his ca.se, and if in deference to some observation 
from the Bench he refrains from calling evidence, 
the Appellate Court should not reverse the decree 
of the trial Court without allowing the Party to 
give the evidence which the first Court had 
thought unnecessary. AIR (V 20) 1933 Bom 303 * 
35 Bom LR 578 ; 144 Ind Cas 754 (DB). 

-O. 41, R. 23 — There would be a remand if 

lower Court fails in its duty to discuss the evi¬ 
dence bearing on a point, and comes to a conclu¬ 
sion not on the pleading of the parties, but on 
the evidence adduced before the Court AIR 
(V 10) 1923 Pat 174 : 67 Ind Cas 710. 

-O. 41, R. 23 — High Court holding in second 

appeal that certain evidence was improperly re¬ 
jected in Jower Court cannot weigh the evidence 
and decide question of fact but must remand the 
case. AIR (V 9) 1922 Pat 417 : 65 Ind Cas 536 : 

3 PLT 3G3 (DB). 

-O. 41, R. 23 — Exclusion of evidence — Re¬ 
mand for re-hearing. 

Where certain documents having seme bearing 
on the case were improperly excluded from con¬ 
sideration by the Appellate Court as being in¬ 
admissible in evidence, it is impossible to say 
what effect the consideration of those documents, 
as evidence, might have had on the judgment of 
the Appellate Court. Therefore, the case must 
be remanded for a re-hearing of the appeal on con¬ 
sideration of the whole of the evidence including 
those documents. AIR (V 6) 1919 Cal 902 : 47 
Ind Cas 159 (DB). 

-O. 41, Rr. 23 and 27 — Exclusion of evidence 

— Procedure. 

Wheie the Appellate Court finds that certain 
evidence refused to be recorded by the lower Court, 
ought to have been recorded, it has no power to 
remand the suit for trial ab initio under O. 41, 
R. 23, C. P. C., but can direct any additional evi¬ 
dence to be recorded under O. 41, R. 27, C. P C. 

AIR (V 5) 1918 Ouah 170 ; 5 OLJ 139 • 45 Ind Cas 
832. 

-O. 41, R. £3 — Exclusion of evidence — Powers 

cf Appellate Court — New and old Code compared. 

The powers to remand conferred on Appellate 
Courts are much wider under the new than under 
the old Code. The power to remand is not only 
to be used where the trial Court has disposed of a 
case on a preliminary issue but also where important 
evidence has been wrongly excluded or important 
questions wrongly disallowed. AIR (V 4) 1917 Cal 
556 : 36 Ind Cas 813 (DB). 

-O. 41, R. 23 — Rejection of evidence — Re¬ 
mand. 

Where a District Judge decided an appeal hold¬ 
ing erroneously that a copy of a chitta admitted 
m the trial Court without objection, was not ad¬ 
missible in evidence, the ^ase was remitted for re¬ 
consideration. AIR (V 4) 1917 Cal 73 : 41 Ind 
Cas 71 (DB). 

-O. 41, Rr. 23 and 33 — Exclusion of evidence 

— Remand. 

When the ground on which an Appellate Court 
declares a document admissible has arisen subse¬ 
quently to disposal of the suit by the lower Court, 
the order of remand may be made under O. 41. 
Rr. 23 or 33 of the C. P. C. of 1908. (1911) 9 MLT 

317 : 10 Ind Cas 675 (DB). 

•-O. 41. Rr. 23 and 27 — Exclusion of evidence 

— Procedure. 
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When the Appellate Court finds that the lower 
court has shut out evidence, the evidence should 
he admitted in appeal under O. 41. R. 27 and the 

^f™; Sh * U i!iL n0t be remar) d p d to the lower Court. 
(1909) 6 MLT 273 : 4 Ind Cas 1062 (DB). 

7. Grounds of remand. 

(a) General. 

(a-1) Burden of proof, 
fb) Error of law. 

(c) Evidence. 

Findings. 

Issue not decided. 

Jurisdiction. 

Eaw point. 

Loral investigation. 

Limitation. 

New case. 

New plea. 

Technical point. 


(d) 

(e) 

(f) 

(g) 

(h) 

(i) 
fj) 
(k) 
V!) 


(a) General. 

O. 41, R. 23 — Addition of parties. 

^uit for partition — Appeal — Necessary parties 
hot imp ended — Proper procedure is to remand 
' he case to the Cpurt of first instance with a direc- 
10 ” fr 3 *"' Court should implead those persons 
and then proceed to dispose of the case. ATR 

1040 All 399 : 1940 AWR (HC) 375 • 190 
-Ind Cas 384. 

~~ ^ — It is desirable that, this practice 

should be reviewed on the ground that it is Coun¬ 
sel's duty f o see that he calls sufficient evidence 
o prove his case and that the Judge ought not 
to stop parties from calling such evidence as they 
proper unless the evidence is manifestly un¬ 
necessary. T must, therefore, remand the case to 
the trial Court for the plaintiff's further evidence 
o be heard, but I think als 0 that the issues should 
i»e extended .... T therefore propose to reverse 
;ne derate of the lower appellate Court, and re- 
-mand the case to (he trial Court, with directions 
to hear further evidence nr <o the pla’ntiff’s nn«- 
>es i 'ion and fo amend (he issues as suggested’ and 
’ :oth Parties will b« n\. liberty to call such further 
evidence nr they think right. ATP rv ° 0 ) 1933 
Bom 303 : 35 Pom LR 578 : 144 Ind Cas 754 (DB). 

O. 41. R 23 — Hand-note — I'/Tat^rial alt^ra- 
ion — Addition of thumb impressions of some 
executants — Suit based not onlv on hand-note 
but also on original loan — Suit dismissed on 
ground of material alteration of deed — Entire 
suit held, was not, liable to he thrown out — There, 
should be re-trial. ATP (V 18) 1931 Cal 472 : 
53 CLJ 219 r 134 Ind Cas 766. 

-..<0. 41, K. 23 — Grounds for remand — Proper 

grounds — THffirultv in determining question in¬ 
volved from materials »/n record. 

If a Court of anneal finds difficulty' 
in detenmining the onpstinn involved on the 
materials, on the record, it will he open (0 if. 
to remand the case to the (rial Court, for a deci¬ 
sion with directions as to taking further evidence 
and issue of commission for a correct. ap n recia- 
''.or, of (bo points in controversy and the facts at 
issue ATR (V 17) 1930 Pat 7 (DB>. 

-O. 41. P 28 — Put an o'vler of remand cannot 

he made und<*r R. 28 of O. 41 unless the cose has 

been disposed of without entering into (he full 

merits by reason of a decision on low or fact which 
has prevent°d the rose from being tried to (he 

end ATP, tv 10) 1923 Oudh 177 : 73 Ind Cas 

.-,91 : 2« 03 in : 10 OL.J 36. 

-O. 41. Ifr. 88 and 25 — Grounds for remand — 

i>ecisinn in ignorance nf admissions. 

Where the lower aooella'e Court did not. realise 
"he legal efi'eef <A admission hv the pleader ol a 
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party and decided the case against a party, the 
case must be remanded to that Court in order"that 
the appeal might be re-heard, on the footing that 
the admission in Question was in fact made in 
the tr’f 1 --nrt. AIR (V 5) 1918 Cal 282 : 44 Ind 
Cas 18 (DB). 

-D. 41. R. 231 — Preliminary point — Practice. 

In a redemption suit defendant put in prelimi¬ 
nary plea that by foreclosure proceedings there 
was a sale in his favour and the lower Appellate 
Court found against the plea 

Held, that in the circumstances the lower Ap¬ 
pellate Court ought to have remanded the case 
for entertaining the further pleas of the defen¬ 
dant on the merits. The practice of allowing pleas 
piecemeal in original su 7 ts is open to objection. 
ATR (V 2) 1015 Lah 449 : 57 PLR 1916 • 121 
PWR 1915 : 30 Ind Cas 817. 

(a-1) Burden of proof. 

-O. 41, R. 23 — Further evidence. 

There is no law which can justify an Appellate 
Court in remanding a case to the trial Court in 
order that, a nartv who. in it* opinion whether 
right or wrong, has failed to discharge the burden 
that lay on him, may be enabled to have another 
onnnrtunkv of nrodueing the evidence. AIR 
(V 31) 1944 All 293 • 1944 OWN (HC) 122 : 1944 
AWR )HC) 192 : ILR (1944) All 594 : 218 Ind 
Cas 130. 

-O. 41, R. 23 — In the absence of proof of 

some fact within S 32. Evidence Act what the 
appellate Court has to do is to find whether or 
not there was anv real contention that the writer 
ivas still alive and if so grant a remand. AIR 
(V 14) 1927 Cal 855 : 104 Ind Cas 733 : 46 CLJ 
253 (DB). 

-O. 41. R. 23 — Burden of proof thrown on 

wrong party. 

Where the lower appellate Court is largely in¬ 
fluenced in arriving at its finding by the question 
•of burden of proof incorrectly thrown on the plain¬ 
tiffs. the onlv course open in second anneal is 
either to send the case hack to the lower Court 
for proper findings on the evidence adduced, or 
to go into evidence and to record a finding after 
hearing the unities. ATR (V 13) 1926 All 453 : 
94 Ind Cas 944 : 24 ALJ 513 (DB). 

-O. 41. R 23 — Where the lower appellate Court 

placed the burden of proof wrongly and came to a 
certain conclusion. 

Held, remand should be ordered though It may 
be possible that, the lower appellate Court might 
still come to the same conclusion after the consi¬ 
deration of the probabilities and the evidence in 
(he oace. ATR rv id 1994 Mad 770 : A 1 MLJ 
14 : 79 Ind Cas 899 : 34 MLT 201 : 19 MLW 627. 
-O. 41, R. 23 — Burden of proof — Error as to. 

If a case is decided on a wrong view of Ss. 107 
and 108 Evidence Act it should be remanded 
to the Court, as a rase of wrong disposal on a pre¬ 
liminary nnint. ATR rv 7) 1920 Bom 85 : 22 Bom 
LR 771 : 57 Ind Cas 525 (DB). 

-O. 41. R. 23 — Burden of proof — Error as to. 

A Shah Jog hundi is a negotiable instrument 
presumed to lie drawn for due consideration under 
S. 118 (a) of the Neg ins. Act. When the ques¬ 
tion of the consideration f°r the hundi ; s raised 
in a suit and the first appellate Court compels the 
wrong party to prove H. the second appefiate Court 
can rectifv the mistake, disregarding (he fl r st de- 
Hslon ATT? rv 7) 1920 Lah 295 ; 1 Lah 429 : 58 
Jpri Cas 982 (DB). 

--O. 41. R 23 — Burden of proof — Error as to. 

The deeision of an appeal on a wrong view as 
to the burden of proof will entail a remand In 
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second appeal. AIR (V 4) 1917 Mad 872 : 40 Mad 
654 : 3 Lvv 331 : 19 MLT 275 : 30 MLJ 514 ; 34 
Ind Cas 294 (DB). 

■—-O. 41, R. 23 ) — Burden of proof — Error as to 

— Preliminary point — What is. 

A wrong view of the burden of proof is no suffi¬ 
cient ground for an order of remand unless the 
Appellate Court finds the decision too was wrong. 
(1912) 34 All 612 : 10 ALJ 190 • 17 Ind Cas 94 
<DB). 

(b) Error of law. 

-O. 41, R. 23 — Appellate Court deciding that 

decision of trial Court was wrong on legal issue. 

Where an Appellate Court decides that the deci¬ 
sion of the trial Court is wrong on a legal issue, 
it should remand the case for trial on the remain¬ 
ing issues and it should not decide an issue of fact 
itself in the absence of evidence on it. AIR (V 22) 
1935 Rang 34 : 155 Ind Cas 997. 

-O. 41, R. 23 — Grounds for remand — Error 

of law. 

If the defendant’s plea is one of a subsisting 
tenancy the position created by S. 202 of Agra 
Tenancy Act arises and the Appellate Court can 
remand the suit if the lower Court overlooked it. 
AIR (V 3) 1916 All 145 ; 38 All 533 : 14 ALJ 734 • 
35 Ind Cas 41 (DB). 

9* 41, R. 23 —■ Remand — Objection at last 
stage. 

Case where an objection being taken at a late 
stage that a mortgage-bond was not attested as the 
law required, by two witnesses, the suit instead of be¬ 
ing dismissed, was sent back to enable plaintiff 
to adduce further evidence to prove that at least 
two of the persons whose names appeared on the 
face of the document were attesting witnesses. 
(1903) 7 CWN 160 (162) (DB). 

(c) Evidence. 

~—O. 41, R. 23 — Ground for remand — Admis¬ 
sion of fresh evidence. 

The admission of fresh evidence affords no 
ground for remanding a suit, because the evidence 
could and should be considered by the appellate 
Court, together with the evidence already on re¬ 
cord. An order of remand can only be passed when 
-the Court has decided that it is necessary to set 
aside a decree. 61 LW 711 : 1948 MWN 728 : AIR 
(Vol 36) 1949 Mad 394: (1948) 2 MLJ 413. 

-O. 41, Rr. 23, 25, 27 — Trial Court deciding 

question on evidence placed before it by plaintiff 

— Appellate Court considering evidence insuffi¬ 
cient. 

Appellate Court cannot remand a case to allow 
the plaintiff to produce additional evidence he 
desires on the ground that the evidence of the 
plaintiff was not sufficient to establish his case, 
when the plaintiff had placed evidence before the 
trial Court and the trial Court had decided the 
question on that evidence. It is the duty of the 
Appellate Court to come to its conclusions on the 
evidence on the record and decide the appeal either 
for the appellant or for the respondents In accord¬ 
ance with Its conclusion. AIR (Vol 25) 1938 All 
621: (1938) ALJ 930: 1938 AWR (HC) 617: ILR 
(1938) All 952: 178 Ind Cas 309. 

-O. 41, R. 23 — Suit for compensation for non¬ 
delivery against railway — Trial Court dismissing 
suit for want of “wilful neglect” leaving undecided 
question of damages — Lower appellate Court 
holding that “wilful neglect” was proved and re¬ 
manding on question of damages — Remand is 
under O. 41, R. 23, and not under S. 151. 112 Ind 
Cas 736: 10 Lah 360: 30 PLR 541: AIR (Vol 15) 
192 8 Lah 774 (DB). 
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-O. 41, R. 23 — Question of fact raised in lower 

appellate Court for the first time — Case should 
be remanded. 86 Ind Cas 750: AIR (Vol 13) 1926 
Cal 414 (DB). 

-O. 41, R. 23 — Where an issue though neces¬ 
sary was not framed, the Court should not remand 
the case but should refer the issue for taking addi¬ 
tional evidence and for returning the case to it 
with its findings. 78 Ind Cas 1: AIR (Vol 12) 1925 
Mad 169 (DB). 

-O. 41. R. 23 — Where parties agreed not to ad¬ 
duce evidence and asked the Judge to inspect the 
locality and then give a judgment, 

Held, that no remand with liberty to parties to 
adduce evidence should be ordered. AIR (Vol n> 
1924 Sind 134: 76 Ind Cas 309: 18 SLR 306 (DB). 

-O. 41, R. 23 — A remand should not be allow¬ 
ed after a long trial merely for the purpose of 
making an enquiry whether there is any evidence 
to be produced. 66 Ind Cas 287: 34 CLJ 205: AIR 
(Vol 8) 1921 Cal 661 (DB). 

-O. 41, R. 23 — Inadmissible evidence — Re¬ 
mand for retrial. 

A case can be remanded in second appeal, 
where the decision of the Appellate Court is based 
upon a document inadmissible in evidence. AIR 
(Voi 8) 1921 Pat 61: 5 Pat LJ 410: 1 Pat LT 702: 
57 Ind Cas 561 (DB). 

-O. 41, Rr. 23 and 25 — Grounds for remand — 

Admission of inadmissible evidence—Remand. 

Where the lower Court has admitted inadmissible 
evidence the proper procedure for the Appellate 
Court is to remand the case, as it is not possible 
to ascertain how far the former was influenced in 
arriving at its conclusion by that piece of evid¬ 
ence. AIR (Vol 7) 1920 Pat 726: 2 UPLR (Pat) 
49 : 1 Pat LT 224: 55 Ind Cas 922. 

-O. 41, Rr. 23 and 25 — Grounds for remand — 

Additional evidence — Evidence not given by over 
sight. 

Where in a suit upon a mortgage purporting to 
have been executed by the husband of a lady on 
her behalf under a power of attorney from her, the 
plaintiff did not take steps for the production of 
the power or to prove it, or to give secondary evi¬ 
dence of its contents. 

Held, that the case ought not to be remanded to 
give him the opportunity of producing and proving 
the power. AIR (Vol 6) 1919 Cal 836 : 53 Ind Cas 562 
(DB). 

-O. 41, Rr. 23 and 25 — Inadmissible evidence 

— Remand — Appellate Court — Decision on evi¬ 
dence before it. 

It is competent to the Appellate Court to decide 
a case on the evidence on record after excluding 
irrelevant or unsatisfactory portions. AIR (Vol 6) 
1919 Cal 96 : 50 Ind Cas 301. 

-O. 41, R. 23 — Grounds for remand — Evidence 

taken by first Court fully. 

Where a Court returns the plaint for presen¬ 
tation to a court having pecuniary jurisdiction to 
entertain it on a consideration of the evidence it 
is not competent to the Appellate Court to remand 
the whole case under O. 41. R. 23 of the C. P. C. 
merely because in its opinion the appointment of 
an experienced Commissioner is expedient to re¬ 
value the properties. AIR (Vol 6) 1919 Mad 561: 
49 Ind Cas 750. 

-O. 41, R. 23 — Inadmissible evidence — Ad¬ 
mission of. 

O. 41, R. 23 applies where a final decree haa 
been passed upon the report of a Commr. who 
had been superseded and whose report therefore 
could not be legally used as the basis of a final 
decree. AIR (Vol 4) 1917 All 148: 39 Ind Cas 
951 (DB). 
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—O. 41, R. 23 — Grounds for remand — Strict 

proof. 

The legislature seems to avoid remands as far 
as possible and to provide that the Appellate 
Court should dispose of the case if there is suffi¬ 
cient evidence and should not put the parties to 
unnecessary expense. A remand, on the ground 
that a particular piece of land was not proved to 
be in mortgagee’s possession and there is difference 
of opinion as to certain items of accounts, the suit 
being one for accounts and redemption is bad. 
(1913) 37 Bom 289: 14 Bom LR 1154: 17* Ind Cas 
891 (DB). 

-O. 41, R. 23, O. 41, R. 25 (Ss. 562, 566, old CocI e ) 

Appellate Court, powers of — Remand order 
of, where decision of Subordinate Court is on 

merits — Remand of particular issues only allow¬ 
able. 

Where a Subordinate Court has dealt with ques¬ 
tions arising on the merits of the case, no order 
of remand can be made by the appellate Court 
under S. 562, C. P. C., but if the appellate Court 
is of opinion that there should, be a finding upon 
any particular issue, or further evidence should be 
taken on any issue, it may make an order of re¬ 
mand under S. 566, C. P. C. (1905) 9 CWN 54 (56) 
(DB). 

(d) Findings 

-O. 41, R. 23 — Grounds for remand — Find¬ 
ings not clear. 

In a suit for possession of land the lower Ap¬ 
pellate Court said on the question of limitation 
“it does not appear that the plaintiff’s claim for 
possession is barred” On appeal a single Judge 
of the High Court held that a mere statement of 
this sort was not sufficient and remanded the case 
tor a proper finding. On remand it was found 
that the plaintiff was not in possession within 12 
years of suit. 

Held, the first finding was sufficient and that 
the order of the remand was wrong. (1912) 16 
CLJ 259: 17 Ind Cos 224 (DB). 

H. 41, R. 23 — Grounds for remand — Find¬ 
ings sufficient. 

If the findings of the Lower Court are sufficient 
to dispose of the case, remission of issues to the 
Lower Court is not necessary. (1910) G Ind Cas 
499 (AH) (DB). 

(e) Issue not decided. 

-O. 41, R. 23 — Order under O. 41, R. 23. 

Where the Court of first instance framed six 
issues and recorded evidence on all of them, and 
decided only four issues leaving the other two un¬ 
decided, and where when the lower Appellate 
Court, set aside the decision of the Court of first 
instance and remitted the case for decision on 
the remaining two issues, it did so under O. 41, 

R. 23. AIR (Vol 20; 1933 Rang 413: 149 Ind Cas 
1120. 

-O. 41, Rr. 23 and 25 — Grounds for remand —• 

*— Issue of fact — No decision by Appellate Court. 

The appellant is entitled to have the opinion of 
the Appellate Court on an issue of fact and if 
such Court fails to determine the point the High 
Court will remand the case for re-decision of the 
appeal. AIR (Vol 7) 1920 Pat 642: 55 Ind Cas 233. 

-O. 41, Rr. 23 and 25 — Grounds for remand •— 

Absence of issue 

Where evidence was led and the Court came to 
a finding on a certain point the fact that no issue 
was founded thereon is not sufficient for a remand. 
AIR (Vol 5) 1918 Lah 264: 137 PWR 1918: 46 Ind 
Cas 659. 

(f) Jurisdiction. 

•-O. 41, R. 23 — Where no question of jurisdic¬ 

tion is raised by the parties in the pleadings, but 
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only in appeal, the Appellate Court is entitled to 
remand the suit for re-hearing on the question of 
jurisdiction. AIR (Vol 25) 1938 Pat 97 : 16 Pat 632 * 

4 BR 315: 19 PLT 259: 173 Ind Cas 644 (DB). 

(g) Law point. 

-O. 41, R. 23 — If the grounds which the appel¬ 
lants wish to urge in the Court below are all 
grounds of law which can be argued equally well 
in High Court, it will not send back the case to 
have the appeal re-argued in the Court below on 
the same legal grounds. 69 Ind Cas 667- 9 OLJ 
439; AIR (Vol 9) 1922 Oudh 268. 

(h) Local investigation. 

-O. 41, R. 23 — Grounds for remand — Remand 

on issues already tried and for local investigation 

— Impropriety of. 

Held, that the order of remand was unneces¬ 
sary, and vexatious as the additional issues 
framed were covered by some of the issues decid¬ 
ed in the judgment of the Original Court and 
the plaintiffs having refrained from applying for 
local investigation in the first Court, should not 
be given another opportunity of establishing their 
case. AIR (Vol 5) 1918 Cal 907; 43 Ind Cas 815 
(DB). 

(i) Limitation. 

-O. 41, R. 23 — Where the plaintiff’s suit to 

enforce a compromise could not be sustained be¬ 
cause the compromise though acted upon was un¬ 
registered and was consequently inadmissible in 
evidence and it appeared that by the time the 
appeal was heard a lresh suit for specific per¬ 
formance would be barred by limitation, held, that 
the Court could send the case back under O. 41, 
R. 23 to the lower Court with directions to allow 
the plaintiff to amend his plaint so as to make 
it a claim for specific performance but on condi¬ 
tion of his paying costs of both the Courts. (1929) 
27 ALJ 487: 116 Lid Cas 871 (DB). 

(j) New ease. 

-O. 41, R. 23 — A remand in order to enable 

the plaintiff (appellant) to ascertain whether or 
no a demand was made within three years of the 
institution of the suit which would save limita¬ 
tion, was refused, when it was mentioned in the 
plaint as to when the cause of action arose. 82 
Ind Cas 91: AIR (Vol 10) 1923 Lah 645 (DB). 
-O. 41, Rr. 23 and 25 — Grounds for remand 

— New case on appeal — Remand. 

A party who in the trial court fails to esta¬ 
blish the case which he set up is not entitled to 
advance :i new case in appeal nor is he entitled 
to remand to enable him to establish his claim 
on the new case set. up. AIR (Vol 7) 1920 Cal 
107: 54 Ind Cas 645. 

(k) New plea. 

-O. 41, R. 23 — (Oudh) Rule 23 refers only to 

questions raised by parties on pleadings in trial 
Court. 

Order 41, R, 23. Civil P. C., ns amended by 
the Oudh Chief Court, refers to questions which 
were raised by the parties on their pleadings in 
the trial Court and not to questions which may 
he raised subsequently at the stage of the appeal 
from any cause whatsoever. AIR (Vol 31) 1944 
Oudh 117 : 1943 OWN (CC) 537; 1944 AWR (CO 
1: 19 Luck 411: 211 Ind Cas 396 (DB). 

-O. 41, R. 23 — No grounds. 

Point not expressly pleaded in trial Court nor 
m grounds of appeal before District Judge. No 
remand in second appeal to deal with the point. 
(1935) 37 PLR 454. 

-O. 41, Rr. 23, 25 and O. 43. R, 1 (u) — New 

plea — Appeal — Remand. 
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An Appellate Court is not entitled to raise 
new points involving fresh evidence in appeal and 
remand the suit for trial on those questions. 
Though this was not a case under O. 41, R. 23 yet 
as the order appeared to be in form and sub¬ 
stance an order under that rule and not under 
R. 25, an appeal lay against it. AIR (Vol 7) 1920 
Cal 569: 44 Ind Cas 416 (DB). 

-O. 41, R. 23 — New plea — Implied grant — 

Easement of necessity — New issues inconsistent 
pleas — Second Appeal. 

Where plaintiff claimed a right of way based 
on a immemorial user and failed to establish such 
right he could not in Second Appeal obtain a 
remand for a retrial on issues of an implied grant 
or an easement of necessity. AIR (Vol 7) 1920 
Cal 14: 55 Ind Cas 435. 

-O. 41, Rr. 23 and 25 — New pica — Power of 

High Court on second appeal to remand. 

Even if it be competent to the High Court, 
on Second appeal to remit a case for rehearing on 
an issue not raised in the pleadings or even sug¬ 
gested in the courts below, this ought only to be 
done in exceptional cases for good cause" shown 
and on payment of all costs. In the case on hand, 
there being no kind of surprise or discovery of 
fresh facts, the appellant was not entitled to the 
indulgence and the High Court erred in remand¬ 
ing the case on a totally new issue. AIR (Vol 3) 
1916 PC 126: 43 Cal 1104: 43 IA 172: 20 MLT 
235: 20 CWN 1245: (1916) 2 MWN 175: 4 LW 251: 

14 ALJ 1009: 18 Bom LR 838: 24 CLJ 296: 31 
MLJ 745: 37 Ind Cas 223. 

-O. 41, R. 23 — New’ plea — Power to allow’. 

A new contention, not arising out of the 
pleadings and not raised in the Lower Court is 
not allowed to be raised on remand. AIR (Vol 3) 
1916 Pat 262: 1 Pat LW 188: 2 Pat LJ 3: (1917) 
Pat HCC 308 : 38 Ind Cas 509 (DB). 

"-O. 41, R. 23 — New plea — Order of remand, 

if can be made — Where reconsideration of evi¬ 
dence would result. 

The High Court will not make an order of 
remand in second appeal for the decision of any 
question if the decision involves not only a re¬ 
consideration of evidence on record but also of 
taking fresh evidence where the point was not rais¬ 
ed before. (1911) 11 Ind Cas 84 (Cal). 

(I) Technical point. 

-O. 41, R. 23 — Grounds for remand — Techni¬ 
cal point — Disposal on. 

Where the first Appellate Court decides only 
on technical grounds the second Appellate Court 
can dispose it off on merits or it may remand the 
case. AIR (Vol 3) 1916 Oudh 257: 2 OLJ 562* 32 
Ind Cas 380. 

8. Inherent power of remand. 

See also Civil P. C., S. 151. 

-O. 41, R. 23 — Order 41, R. 23, Civil P. C., 

contemplates the case of a remand when the Ap¬ 
pellate Court has reversed the decree of the trial 
Court and all the questions arising in the case 
have not been tried by the trial Court. Where 
however the trial Court has decided all the issues, 
but in doing so has almost entirely been influenc¬ 
ed by the findings of a Revenue Court to which 
it remitted these issues and the Court of Appeal 
finding that the Civil Court alone has jurisdic¬ 
tion to decide those issues remands the case, the 
remand is not under O. 41. R. 23. but under its in¬ 
herent powers. AIR (Vol 32) 1945 Oudh 133: 1944 
OWN (CC) 390: 1944 AWR (CC) 272. 

-O. 41, R. 23 — Powers of Appellate Court as 
regards remand are not restricted to cases speci- 
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fied in O. 41, R. 23. AIR (Vol 31) 1944 Sind 73: 
ILR (1943) Kar 429 : 214 Ind Cas 256 (DB). 

-O. 41, R. 23 — Where all the questions were 

decided by the Court of first instance, the order 
of remand passed by Appellate Court is not one 
under O. 41, R. 23 but only under its inherent 
poweis. AIR (Vol 30) 1S43 Oudh 35: 1942 OWN 
(CC) 520: 1942 RD 764: 1942 AWR (CC) 322 (2); 
203 Ind Cas 236 (DB). 

-O. 41, R. 23, Ss. 151, 100 — Suit for assess¬ 
ment of fair rent — Court finding that rent was 
fixed and defendant iiaoie to pay some — Appeal 
by! plaintiff — Appellate Court remanding suit 
for further investigation of question of fair and 
equitable rent. 

Plaintiff sued for assessment of fair rent. 
The defence was that rent was already fixed. The 
trial Court found that the rent was already fix¬ 
ed and that the defendant was liable to pay that 
rent. The plaintiff appealed. The whole suit 
was remanded by the Appellate Court for further 
investigation of the question of fair and equita¬ 
ble rent and on remand, the trial Court assessed 
the fair rent. The defendant appealed and the 
Appellate Court found that the defendant was 
liable to pay rent at the original rate found by 
the trial Court to have already been fixed and 
declined to consider the question of assessment 
of fair rent. 

The plaintiff filed second appeal. It was con¬ 
tended that the order of remand was intended to 
overrule the defence by directing the trial Court 
to take additional evidence and that the Appel¬ 
late Court was precluded from going into that 
question in appeal by the defendant: 

Held, that the order of remand did not fall 
under O. 41. R. 23, but was one made under the 
inherent jurisdiction of the Court. The first Appel¬ 
late Judge was more impressed by the scanty evi¬ 
dence than by anything else and he remanded 
the suit without determining anything and hence 
it was open to him to decide the point that the 
rent was already fixed and the point could also 
be pressed by either side in second appeal. AIR 
(Vol 28» 1941 Cal 446 : 74 CLJ 535; 195 Ind Cas 864. 

- O. 41, R. 23 (Oudh) — Rule as amended is 

wider than before — Appellate Court coming io 
conclusion that though everything was decided b> 
trial Court, it had been decided improperly and 
one or both parties had been prejudiced — Case 
remanded for fresh trial. 

Rule 23 of O. 41, as amended by the Chief 
Court of Oudh is wider than the rule before 
amendment. The words used in the rule as 
amended make it quite clear that for a remand 
to be under this rule there must have been a de¬ 
cree and there must have been something left un¬ 
decided by the original Court. 

Where a remand in a case for fresh trial was 
not because in the opinion of the Appellate Court 
the trial Court had left something undecided 
which the Appellate Court could not decide, but 
because the pleadings had not been made clear, 
proper issues had not been framed and facts had 
been gathered from evidence, mainly oral, with¬ 
out giving the parties full opportunity to lebut 
them' with the result that the trial Court had made 
out a case totally different from the one arising 
out of the pleadings: in other words the order was 
made because Appellate Judge came to the con¬ 
clusion that one or both parties had been pre¬ 
judiced and though everything had been decided, 
it had been decided improperly; the order of re¬ 
mand is one made under the inherent powers of 
the Court and not under O. 41, R. 23, and is not 
open to appeal. AIR (Vol 26) 1939 Oudh 157: 
1939 OWN (CC) 246: 180 Ind Cas 321 (DB). • 
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-O. 41, It. 23', S. 151 — Suit decided on merits 

and on preliminary point — Remand on appeal. 

Where the trial Court has decided the case 
on the merits as well as on a preliminary point, 
and it is remanded in appeal, the remand is not 
under O. 41, R. 23, but under the inherent powers 
of Court under S. 151, whatever the Appellate 
Court thought it may have been doing. AIR (Vol 
• 23) 1936 Pat 491: 2 BR 795 (2); 164 Ind Cas 1035. 

-O. 41, R. 23 — It is true that Appellate Courts 

have inherent power of remand as well as speci¬ 
fic power of remand given them by the Civil P. C., 
but the Courts should be slow to exercise that 
jurisdiction and should only use it in appropriate 
cases. The power of remand is not intended to 
allow an unsuccessful plaintiff, who had failed to 
prove his cause of action to have another attempt 
and call witnesses whom he might have called on 
the first occasion. AIR (Vol 23) 1936 Pat 160: 16 
FLT 795: 2 BR 358: 161 Ind Cas 699 (DB). 

- O. 41, R. 23 — Nature of order. 

In considering whether a remand is one un¬ 
der O. 41, R. 23, Civil P. C., the fact that the Ap¬ 
pellate Court had purported to act under S. 151 
js not conclusive. AIR (Vol 21) 1934 Mad 643- 

40 MLW 372; (1934) MWN 1070: 151 Ind Cas 72i 
<2). 

-O. 41, Rr. 23, 25, O. 43, R. 1 (u) (Oudh) — 

Order of remand for determination of certain 

issues. 

An order remanding a case under O. 41, R. 25, 
lo the Court of first instance for determination 
of certain issues is not appealable. The altera¬ 
tion made by the Oudh Chief Court and the High 
Court at Allahabad in the language of Cl. (u) of 
R. 1 of O. 43, was intended to and does cover by 
fts language such orders of remand also as are 
not specifically made under R. 23. but may fall to 
be made by a Court in the exercise of its inhe¬ 
rent jurisdiction ex debito justitiae or under the 
provisions of S. 151. The alteration in question 
does not cover a remand under O. 41. R. 25. AIR 
(Vol 20) 1933 Oudh 350 : 10 OWN (CC) 664* 147 
Ind Cas 452 (1) (DB). 

~—° 41 > R - 23 — Order 41, Rr. 23 and 25 are not 
exhaustive. Remand may also be ordered under 
•nherent powers under S. 151. AIR (Vol 20) 1933 
Pat 706 ; 143 Ind Cas 1G7. 

O. 41, R. 23 — The power of remanding a case, 
when O. 41. R. 23, does not apply, should be 
most sparingly used bv the Court of first appeal 

117 Ind Cas 230: 26 NLR 44; AIR (Vol 16) 1929 
Nag 63. ^ 

-41, R. 23 — The powers of the Appellate 

Court as regards remand are not restricted to the 
cases specified in O. 41, R. 23 The Court is enti¬ 
tled to make an order of remand under the provi¬ 
sions of S. 151. 106 Ind Cas 542: 32 CWN 101- AIR 
(Vol 15) 1923 Cal 812 (DB). 

-O. 41, R. 23 — Trial Court deciding on all issues 

— Lower Appellate Court, framing more issues and 
remanding case — Remand is under Inherent 
•power — Order of remand is not decree within C 
P. Code. S. 2. AIR (Vo! 14) 1927 Pat 296 : 6 Pat 
380 : 103 Ind Cas 722 (DB). 

-O. 41, R. 23 — Necessity of joining other par¬ 
ties and properties to the suit. 

When the Aopellate Court thinks it necessary 
that other parties should be Joined as defendants 
and certain other properties should be included in 
die suit, the only course for it to take is to reverse 
ihe decision and to remand the suit for a l'resh 
trial from the commencement and that can only 
be done under the inherent jurisdiction of the 
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Court. AIR (Vol 13) 1926 Cal 1076 : 43 C L J 601 
: 97 Ind Cas 188 (DB). 

-O. 41, R. 23 — Remand under S. 151, should 

not be ordered when it can be ordered under an 
other provision. AIR (Vol 13) 1926 Lah 537 • 95 
Ind Cas 169 

-O. 41, R. 23 — Apart from O. 41, R. 23, the 

Court has inherent jurisdiction to remand the case 
AIR (Vol 11) 1924 Lah 362 : 76 Ind Cas 496 : 5 L 
L J 384. 

-O. 41, R. 23 — The pow r er of the Appellate 

Court to direct a remand is wider than that in¬ 
dicated in O. 41, R. 23. The Appellate Court has 
inherent power to direct a remand where such re¬ 
mand is needed in the ends of justice. Assuming 
for a moment that an order made in the exercise 
of the inherent powers of High Court has been 
improperly made; that is, made under circum¬ 
stances which do not justify it. such an order is 
not without jurisdiction. 72 Ind Cas 588: AIR (Vol 
10) 1923 Cal 385 (DB). 

-O. 41, R. 23 — An Appellate Court has inherent 

power to order a retrial but that course should 
not be adopted except in exceptional circum¬ 
stances, and where the Code does not provide an 
adequate procedure. (1922) 64 Ind Cas 599 (Cal). 

-O. 41, R. 23 — The power of the Appellate 

Court as regards remand are thus not resr’-^npd 
to the case specified in O. 41. R. 23, but the Court, 
by reason of its inherent jurisdiction recognised 
and preserved in the Code, may order a remand 
in cases other than the case specified in O. 41, R. 
23, if it is necessary for the ends of justice. 41 Cal 
108 Diss. 

Inherent jurisdiction must be exercised with 
care, subject to general legal principles and to 
the condition that the matter is not one with 
which the legislature has so specifically dealt as 
to preclude the exercise of inherent power. AIR 
(Vol 4) 1917 Cal 44: 44 Cal 929: 21 CWN 877: 26 
CLJ 49: 41 Ind Cas 598 (FB). 

-O. 41, R. 23 and S. 151 — Inherent power — 

Tenant raising title of third person — Remand 
— Appellate Court for determination of question 
of title — Validity. 

In an appeal against a rent decree where the 
tenant had pleaded the title of a third person 
though such third person was not an absolutely 
necessary party, the Appellate Court may remand 
the case for determination of the question of title, 
to enable it to effectually and completely adjudi¬ 
cate upon the questions involved within 6 . 1, R. 10 
bv virtue of the inherent powers conferred under 
S. 151. (1912) 15 CLJ 6 : 11 Ind Cas 183 (DB). 

-O. 41, R. 23 — Inherent power. 

The power to remand is not confined to cases 
which are decided on a purelv preliminary point. 
(1911) 1 MWN 199 : 9 MLT 373 : 9 Ind Cas 790 
(DB). 

-O. 41, R. 23 — Remand — Appellate Court, 

power of — Addition of party. 

O. 41, R. 23, makes provision for a particular 
contingency but its scope is neither exclusive nor 
all-embracing. It is competent to an appellate 
court to remand a case when the original court 
lias committed any error, omission or irregularity 
by reason of which there has not been a proper 
trial or an effectual or complete adjudication of the 
suit, and the party who complains of such error, 
omission, 01 irregularity, has been thereby mate¬ 
rially prejudiced. An appellate court is competent 
to set aside the order of the original Court, to 
remand the case, and to direct the plaintiff to 
continue the suit bv the addition of a new party. 
(1910) 7 Ind Cas 75 (78): 12 CLJ 368 (DB). 

-O. 41, R. 23; O. 41, R. 25 (Ss. 562, 564, 566, old 

Code) — Tower of Appellate Court to remand for 
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trial on the merits otherwise than under the pro¬ 
visions of. 

S. 562 of the Code of Civil Procedure must be 
read subject to the Code, for example, those con¬ 
tained in S. 27, S. 32 or S. 53. An appellate court 
has power to make an order under any of those 
sections, and in order to give effect to the provi¬ 
sions of the section which is applicable it is neces¬ 
sary that it should in certain cases send back the 
case to the court of first instance under such cir¬ 
cumstances S. 564 of the Code will not preclude an 
appellate court from remitting a case to the court 
of first instance. The appellate Court has no inhe¬ 
rent power to remand ‘Exdebits justitiae’ apart 
from the Civil Procedure Code. (1901) AWN 39: 
23 A 167 (174) (DB). 

9. Jurisdiction after remand depends upon the 

order of remand. 

-^3 — Remand for additional evidence 

—■ Dismissal at subseauent stage — Appellate 
Court — Decision on preliminary point calling for 
additional evidence — Duty to decide ea^e on 
merits as well. 

The mere fact that a Judge of the Appellate 
Court, in the first instance remanded a case for 
taking additional evidence cannot deorive him of 
his jurisdiction to dismiss the appeal at a later 
stage if it is found to be incompetent. 

Where the Appellate Court decides a case on a 
preliminary point, and thinks that additional evi¬ 
dence should in the first instance be taken in the 
case, the proper course for it is to decide the case 
on merits as well, so as to obviate a remand if the 
decision of the lower Court on the preliminary ques¬ 
tion of law did not commend itself to the High 
Court. AIR (Vol 181 1931 Cal 353 : 34 CWN 839 : 
131 Ind Cas 562 (DB). 

-O. 41, R. 23 — Court to which case is remand¬ 
ed only can try. 

Where the High Court remanded the case for 
trial bv the Munsif’s Court of Madura Town 

Held, thp Court of Madura Taluk which is a 
different Court altogether has no jurisdiction to 
deal with it or pass anv orders on it and conse¬ 
quently the orders nassed bv that Court must all 
be set aside and the Town Court directed to dis¬ 
pose of the case. The jurisdiction of the Court 
trying remanded case depends entirely on the 
order of the High Court when remanding the case. 
It is not a matter of doubt or difficulty nor is it a 
matter for the parties to make up their minds 
about. AIR (Vol 10) 19?3 Mad 351 : 44 MLJ 238 : 
1923 MWN 194 : 32 MLT 276 : 17 MLW 355 : 72 
Ind Cas 314. 

-O. 41. R. 23 — Remand — Evidence, faking of, 

on remand. 

It is t^e invariable practice of the Courts in the 
mofnsril thst when a remand involving the taking 
of fresh evidence is ordered, the District Court 
sends down the case to the first Court in order 
that the evidence mav be taken there, end this is 
done in the interest of the parties themselves, and 
for their convenience. But, nevertheless, the Dis¬ 
trict Court still remains empowered bv the order 
of remand to take what, evidence it mav see fit to 
take and record its finding unon it. (1908) 10 Bom 
LR 536 : 32 Bom 441 (445) (DB). 

10. Matters decide by order of remand, 

finality of. 

-O. 41, R. 23 — Successor, if can go behind or¬ 
der. 

Where the Judge remanding the case had heard 
the parties at length and given well-considered 
final decisions on the points involved and it was 
fi) consequence, of this that a remand was consi¬ 
dered necessary by him. his successor shou 7 d not 
8° behind those findings, either under S. 152 or 
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by way of review. AIR (Vol 20) 1933 Lah 423: 34 
PLR 215: 144 Ind Cas 973. 

-Order 41, R. 23 — A remand order made on 

second appeal is, unless, a review of it be obtain¬ 
ed within the prescribed time, conclusive determi¬ 
nation of the points of law involved m It. and the 
correctness of the law laid down upon a remand 
cannot be questioned on a subsequent second ap¬ 
peal; the policy of the legislature as indicated in 
the C. P. Code of 1908 is in favour of finality of or¬ 
ders of remand. Nor is the fact of the Court's 
adopting a different view of the law after an or¬ 
der has been made, in general a good ground for 
allowing a review of such an order after the time 
for a review has elasped. AIR (Vol 10) 1923 Cal 
385: 72 Ind Cas 588 (DB). 

-Order 41, R. 23 — Issues decided by remamd or¬ 
der — Cannot be re-opened in later stages of liti¬ 
gation. AIR (Vol 10) 1923 Oudh 50 (2): 70 Ind 
Cas 983: 25 OC 245 (DB). 

-O. 41, Rr. 23 and 25 — Finality of order — Or¬ 
der not to be questioned on appeal after remand. 

Where the High Court in its order of remand, 
decides a certain question it cannot be re-opened 
on appeal to the High Court after remand. AIR 
(Vol 7) 1920 Mad 9C0: (1919) MWN 662: 53 Ind Cas 
677 (DB). 

—— O. 41, Rr. 23 and 25 — Finality of ®rder — 

— Decision on issues iu remand order, if binds 
Judge or his successor at final hearing — Deci¬ 
sion, if preliminary decree or interlocutory order 

— Appeal. 

Where an Appellate Court remands a suit for 
findings on certain issues and it decides certain is- 
.sues on receipt of the findings of the first Court on 
these issues, the Court is not bond to reconsider its 
findings on the merits whether the officer before 
whom the appeal finally came for hearing was the 
same or another officer. 

Richardson, J. :— An opinion incidentally, or 
provisionally, expressed in a remanding judgment 
would not amount to a final adjudication so as to 
conclude the parties but an adjudication by the 
remanding Judge would bind him and his succes¬ 
sor at the final hearing. One test for determining 
whether such an adjudication is or is not final 
and conclusive so far as it goes is whether it does 
or does not amount to a preliminary decree 

Per Mullick, J. :— Though a Court can revise 
after remand interlocutor/ decisions made either 
by itself or by any officer of co-ordinate jurisdic¬ 
tion, yet as a matter of practice a Court will not 
and ought not to do so. When however, the inter¬ 
locutory decision amounts to a preliminary decree 
within S. 2 of the C. P. C., the Court is not com¬ 
petent to revise that decree till it duly set aside or 
amended according to law. Authorities reviewed 
AIR (Vol 4; 1917 Cal 701: 20 CWN 43: 32 Ind Cas 
866 (DB). 

-O. 41, Rr. 23 and 25 — Finality of order — Sab- 

ordinate Court — Duty of, to follow. 

It is the duty of a Subordinate Co’urt to accept 
a pronouncement made bv an Appellate Court 
which the parties have chosen not to appeal ag¬ 
ainst and have acted unon. AIR (Vol 3) 1916 
Mad 421 : 28 Ind Cas 982 (DB). 

-O. 41, R, 23 — Finality of order — Remand. 

Where the’ Judge of an Appellate Court decides 
a particular point and remands the case for a 
decision of other questions, his successor cannot 
when the case comes up again in apnea!, reverse 
his finding. (1912) 34 Mad 72: 8 MLT 233: (1910) 
MWN 692: 7 Ind Cas 858 (DB). 

-O. 41, R. 23 — Finality of order — Power of 

successor 
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In an appeal remanded by the Dsitrict Judge, 
a decree was made by the first Court and an ap¬ 
peal was heard by the Sub-Judge against that de¬ 
cree. 

Held, the Sub-Judge could not go behind the 
remand order. (1910) 12 CLJ 428: 7 Ind Cas 846 
(DB). 

-O. 41, R. 23 — Finality of order — Appellate 

Court cannot re-open. 

When a Court of appeal has passed an order re¬ 
manding a suit to the first Court for trial on the 
merits, the successor in office of the Judge of the 
appellate Court cannot review his predecessor’s 
order, when the appeal is heard after submission 
of the revised decree by the first Court. (1909) 
32 Mad 318: 5 MLT 75: 2 Ind Cas 525 (DB) 

11. No appeal in remand order under 

inherent power. 

(a) General. 

(b) Exceptions. 

(a) General. 

-O. 41, R. 23 — Order of remand — Appeal — 

Oaths Act, S. 11. 

By offering to be bound by the oath of the de¬ 
fendant the plaintiff cannot be said to have sub¬ 
mitted his dispute to his arbitration. The decision 
to be given is that of the Court though based 
upon evidence which carries with it the effect of 
conclusive proof. 

Accordingly, an order of remand passed by the 
appellate Court in such a suit is one passed under 
its inherent jurisdiction and not under O. 41, R. 23, 
C. P. Code, the suit not having been disposed of 
on a preliminary point, and is therefore not ap¬ 
pealable. Nor is it appealable as a decree, as the 
judgment of the appellate Court has not conclu¬ 
sively determined the rights of the parties. AIR 
(Vol 33) 1946 Pat 272 : 12 BR 223 : 27 PLT 22 : 
222 Ind Cas 210. 

-O. 41, R. .23 (Oudh), O. 43. R. l(u) and S. 141 

— All issues decided by Court of first instance ■— 
Order of remand is not under O. 41, R. 23 but un¬ 
der inherent powers. 

Under O. 41, R. 23 a remand is permissible only 
where an Appellate Court has reversed the decree 
and all questions arising in the case have not been 
decided by the Court of first instance. When all 
questions arising in the case had been decided by 
the Court of first instance, the order of remand 
does not come under O. 41. R. 23 but must be 
taken to be under the inherent powers of the 
Court and is not appealable under O. 43. R. l(u). 
AIR (Vol 31) 1944 Oudh 130 : 1944 OWN (CC) 
50 : 20 Luck 45 : 1944 AWR (CC) 22 : 215 Ind 
Cas 295 (DB). 

-O. 41, R. .23, O. 43, R. l(u) — Court of first 

instance deciding all issues — Order 41, R. 23, 
does not apply — Remand order. 

Order 41, R. 23. Civil P. C., applies where an 
Appellate Court has reversed a decree and all 
questions arising in the case have not been decided 
by the Court of first instance. Where all the issues 
have been decided by the Court of first instance, 
R. 23, O. 41. has no application. In such a case 
the order of remand falls under S. 151 ol the Code 
and is not appealable under O. 43, R. 1 (u). 
(1943) 209 Ind Cas 357 : 1943 OWN (CC) 310. 

-O. 41, R. 23, O. 43, R. 1, Cl. (u), S. 151 — 

Subordinate Court disposing of case not on pre¬ 
liminary point but on all points arising in case 
— In appeal District Judge being of opinion that 
points were not properly dealt with remanding 
case. 

Even apart from the provisions of O. 41, R. 23 
an Appellate Court n ay remand a case in the 
exercise of its inherent jurisdiction where the case 


has not been properly disposed of by the Subordi¬ 
nate Court. 

Where the Court from whose decree the appeal 
is preferred to the District Judge has not disposed 
of the suit upon any preliminary point but has 
dealt with all the points which arose in the case 
and passed a decree after deciding those points 
and the District Judge in appeal being of opinion 
that those points had not been properly dealt with 
remands the case, the order of remand is one 
made under the inherent powers of the Court and 
does not fall under O. 41, R. 23, Civil P. C., and 
hence is not appealable under O. 43, R. 1. Cl. (u).. 

The order of the District Judge, even if looked 
upon not as an order of remand but as a decree 
is not appealable. The reason is that the District 
Judge has not determined the rights of the parties 
either conclusively or otherwise or at all. All that 
he has done is to hold that the rights of the 
parties cannot be decided until certain im¬ 
portant matters are decided. He has, therefore, 
left them very much at large. Therefore, the 
order of the District Judge cannot be looked upon 
as a decree within the meaning of that term as 
used in S. 2 of the Civil P. C. AIR 1920 Pat 738 : 
58 Ind Cas 909. overruled: AIR 1922 All 226, Not 
foil. AIR (Vol 29) 1942 Pat 194 : 8 BR 186 : 197 
Ind Cas 13 (DB). 

-O. 41, R. 23 (Ouclh), S. 115, O. 6, R. 17 — 

Order of Appellate Court allowing amendment of 
plaint. 

No appeal is maintainable against the order of 
the Appellate Court allowing an amendment of the 
plaint and remanding the case to the trial Court 
for de novo in the light of the amended olaint. AIR 
(Vol 27) 1940 Oudh 367 : 1940 OWN (CC) 500. 

-O. 41, R. 23 — Order under S. 104(1) (f), is not 

decree — Order of trial Court dismissing applica¬ 
tion to file award on ground that it was vitiated 
by misconduct is ‘order’ and not decree — Order 
of Appellate Court on appeal remanding case hold¬ 
ing that award was not vitiated. 

An order made by the Civil Judge dismissing an 
application to have an award made by arbitrators 
filed on the ground that the award was vitiated 
by the misconduct of the arbitrators comes under 
the scope cl' the definition of “order” in S. 2, Cl. 14, 
and not within that of ‘decree’, and the remand 
order mode by the Appellate Court in an appeal 
from such order holding that the award was not 
vitiated by misconduct, dees not arise out of a 
decree and is nor. therefore, an order of remand 
under the terms of O. 41. R. 23. Civil P. C., and as 
it does not fall within the provisions of O. 41, R. 
25. it can be nothing other than a remand made 
in the exercise of the inherent powers of the Court. 
An order of remand made in the exercise of in¬ 
herent powers is not appealable. 

The expression “any adjudication from which 
an appeal lies as an appeal from an order”, in 
S. 2. Cl. 2. Civil P. C., refers to S. 104, which 
deals with appeals from orders, and it follows 
clearly that an order under S. 104(1) (f), cannot 
bv any possibility be treated as a decree. AIR 
(Vol 26) 1939 Oudh 104 : 1939 OWN (CC) 128 : 
179 Ind Cas 799 (DB). 

-O. 41, Rr. 23. 25: O. 43 R. 1 — Remand of 

case by lower Appellate Court for re-trial after 
addition of party — No decision on merits arrived 
at — Order, whether falls under O. 41, R. 23 or 

R. 25. 

Where a lower Appellate Court adds a person 
as a party to the suit and remands the case for 
re-trial, without coming to any decision on the 
soundness or otherwise of the trial Court’s deci¬ 
sion. the order is not one to which the provisions 
of O. 41, R. 23, are applicable, because this is not 
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a case in which the lower Appellate Court has 
reversed the order of the trial Court. 

Similarly it is not an order of remand under the 
provisions of O. 41, R. 25. Such order of remand 
is one made in the exercise of the inherent powers 
of the Court, and an order of remand made in the 
exercise of the inherent powers of the Court is not 
appealable under the provisions of O. 43, R. 1. AIR 
(Vol 26) 1939 Oudh 102 : 1939 OWN (CC) 181 : 
14 Luck 447 : 179 Ind Cas 1004 (DB). 

-O. 41, R. 23 — Trial Court deciding case on 

certain admissions made by both parties — Trial 
Court’s decisions is not on preliminary point. 

An order of remand can be appealed against 
only if it is made under O. 41, R. 23, i.e., where 
the trial Court has disposed of the suit on a pre¬ 
liminary point. But there is no appeal if the order 
of remand is passed under the inherent powers 
of the Court given by S. 151. In the trial Court 
both sides gave evidence in the sense that they 
made certain admissions to the Court, and asked 
the Court, to adjudicate on their contentions with 
reference to those admissions. On appeal from 
the decree of the trial Court, lower appellate Court 
remanded the case. 

Held, that the decision of the trial Court could 
not be said to be on a preliminary point. The order 
of remand was not under O. 41, R. 23 and could 
not be appealed against. AIR (Vol 16) 1929 Mad 
205 : 119 Ind Cas 705 (DB). 

-O. 41, R. 23 — An order of remand passed by 

the first Appellate Court in the exercise of its in¬ 
herent jurisdiction and for the ends of justice is 
not appealable. AIR (Vol 15) 1928 Cal 305 : 107 Ind 
Cas 746. 

•-O. 41, R. 23 — Where the Court did not decide 

the suit on any preliminary point but on all the 
issues raised, an ex parte decree is set aside and 
the suit remanded for trial, such a remand is not 
under O. 41, R. 23, but it is a remand under S. 151, 
C. P. Code and no appeal lies from such order. 
AIR (Vol 14) 1927 Mad 1190(1) : 1927 MWN 286 : 
102 Ind Cas 28 (DB). 

-O. 41, R. 23 — Where after the original Court 

has disposed of a suit by trying all the issues be¬ 
fore it, the Appellate Court allows an amendment 
of the plaint and remands the suit, for trial on the 
amended plaint, the order of remand is one passed 
under the inherent powers of the Court and an 
appeal from the order of remand is incompetent. 
AIR (Vol 14) 1927 Mad 859 : 103 Ind Cas 670 (DB). 

-O. 41, R. c 23 — An appellate Court has an in¬ 
herent power of remand under S. 151 apart from 
O. 41, R. 23 and no appeal lies against an order 
made in exercise of this power. AIR (Vol 14) 1927 
Mad 335 : 52 MLJ 90 : 25 MLW 198 : 38 MLT 15 : 
100 Ind Cas 135 (DB). 

-O. 41, R. 23 — Remand on the ground that suit 

was not properly tried — No appeal lies where 
remand is under S. 151 and not O. 41, R. 23. AIR 
(Vol 13) 1926 Pat 518 : 7 PLT 811 : 1926 PHCC 
302 : 96 Ind Cas 440 (DB). 

-O. 41, R. 23 — Where the trial Court decided 

all the issues and Appellate Court allowed the 
plaint to be amended and remanded the case for 
trial on the amended plaint to the trial Court: 

Held, that the order of remand was not one 
passed under O. 41, R. 23 and was therefore not 
appealable. AIR (Vol 12) 1925 Mad 229 : 47 MLJ 
552 : 48 Mad 713 : 20 MLW 711 : 35 MLT 135 : 
1924 MWN 922: 84 Ind Cas 965 (DB). 

-O. 41, R. 23 — Where there was no question 

of any preliminary point and the order of remand 
affected the whole decision of the whole suit. 

Held, that the remand must be taken to have 
been made under inherent oowers and no appeal 
lies. AIR (Vol 12) 1925 Pat 760 : 92 Ind Cas 684. 


-O. 41, R. 23 — An order under the inherent 

powers of the Court under S. 151 of the C. P. Code 
and not under O. 41, R. 23, is not appealable. AIR 
(V 11) 1924 Lah 487 : 6 LLJ 153 : 78 Ind Cas 408. 

-O. 41, R. 23 and O. 43, R. 1 (u) — Inherent 

power — Appeal. 

An Appellate Court has an inherent power to 
remand a case under conditions other than those 
referred to in O. 41, R. 23, C. P. Code. Where a 
case is remanded in the exercise of the Courts in¬ 
herent jurisdiction no appeal lies from the order 
of remand. The decision on a preliminary point 
means a determination not affecting the merits oi 
the case. A remand in consequence of the opinion 
that the settlement of accounts by a party as agent 
is not binding on him as a partner is not a remand 
on a preliminary point. A reversal of the judg¬ 
ment with a direction to admit evidence said to 
have been improperly excluded is not a disposal 
on a preliminary point. AIR (Vol 7) 1920 Mad 898 * 
37 MLJ 536 : 10 LW 359 : 53 Ind Cas 417 (DB). 

-O. 41, R. 23 and O. 43, R. l(u) — Inherent 

power — Appeal. 

Where an appellate Court decided the main 
issue in the suit and remanded it to the trial Court 
for disposal on the remaining issues the order of 
remand is not one under O. 41, R. 23 but within 
S. 151 of the C. P. C. and is not appealable. AIR 
(Vol 7) 1920 Mad 759 : 12 LW 667 (DB). 

-O. 41, R. 23 — S. 151. O. 41, R. 23 and O. 43, 

R. 1(4) — Decree versed and case remanded un¬ 
der S. 151 — Order of reveral is appealable but 
not order of remand. 

Where the decree of a trial Court is reversed on 
appeal and the appellate Court, in the exercise of 
its inherent power remands the case to the trial 
Court for a fresh decision, no appeal lies against 
the order of remand as such, inasmuch as, the 
order does not fall within the purview of O. 43, 

R. 1(4). but an appeal lies from the decree of the 
appellate Court reversing the decree of the trial 
Court (Overruled in AIR 1942 Pat 194.) AIR 
(Vol 7) 1920 Pat 738. 

——O. 41, Rr. 23 and 25 — Inherent power — Ap¬ 
peal. 

An Appellate Court has an inherent power to 
remand a case though not falling under O 41 
Rr. 23 and 25 of the Code. But the power is one 
that must be cautiously exercised and there is no 
appeal from an order of remand in such a case. 
AIR (Vol 5) 1918 Pat 505 : 3 Pat LJ 253 : 4 Pat 
LW 450 : 43 Ind Cas 959 (DB). 

(b) Exceptions. 

-O. 41, R. 23, S. 151 — Remand, held one under 

S. 151 and appealable. 

The trial Court had decided several issues on 
merit except one. The suit was not disposed of 
upon any preliminary point. The Appellate Court 
remanded the case on issue not decided by the 
trial Court: 

Held, that the order was not one under O. 41 . 
R. 23 but under inherent powers and could be 
challenged in apueal from the decree. (1945) 79 
CLJ 229 (DB). 

-O. 41, R. 23 — Suit not decided on preliminary 

point — Order of remand under R. 23 — Appeal 
lies — Order under inherent powers to be made 
only where justice demands it — C. P. Code, S. ]5L 

Where the trial Court did not decide the su t 'on 
a preliminary point but the Appellate Court pass¬ 
es an order under O. 41. R. 23, remanding the lase 

Held, that an appeal lies from the order. To 
say that, there is no appeal where the Court acts 

in contravention of the rule and reverses the judg¬ 
ment of the trial Court and remands the case, 
would be to refuse an appeal in every case where 



671 CIVIL P C. (5 of 1908), 0. 41, R. 23—11 

the order of remand is erroneous. An appellate 
Court has inherent powers to order a remand 
which can however be made only where the justice 
of the case demands it. AIR (V 9) 1922 Cal 279 : 
80 Ind Cas 172 (DB). 

12..Order of remand — When will 
amount to a decree. 

-O. 41, R. 23, S. 2 (2) — Some cardinal issues 

conclusively decided by lower Appellate Court — 
Suit remanded lor fresh trial — Decision is decree 
and is appealable. 

Where the decision of the lower Appellate Court 
conclusively determines so far as that Court is 
concerneu, some at least of the cardinal issues in 
the suit and remands the case for new trial, the 
decision fulfils tne provisions of the definition of 
the decree and is, therefore, appealable. AIR 
(Vol 27 1 1940 Nag 349 :ILH (1940) Nag 538 : 1940 
N L J 350 : 191 Ind Cas 566 (DB). 

-O. 41, R. 23 — Remand order setting aside 

decree. 

An order of remand cannot be treated as a decree 
merely because it sets aside the decree of the trial 
Court. AIR (Vol 21) 1934 Pat 97 (2) : 14PLT 
735 : 149 Ind Cas 311. 

-O. 41, R. 23 — When in a suit for enhancement 

of rent the lower Appellate Court remanded the 
case to the trial Court after determining the true 
principle on which assessment was to be made. 

Held, the order of remand was really a decree 
auid was appealable. AIR (Vol 20) 1933 Cal 416 
: 37 C W N 1084 : 143 Ind Cas 823 (DB). 

- O. 41. R. 23 — Case decided on important points 

but remanded to lower Court for some purpose — 
Order is uot a decree. 

An order which uoes not dispose of a case finally 
for the lime being (subject of course to any further 
appeal), cannot be called a decree terminating the 
case. II may be that all the important points have 
been disposed of and the case has for all practical 
purposes been decided on the merits, but if some¬ 
thing is still left to be done by the Court of first 
instance before the suit is finally disposed of, the 
order sending back the case to the trial Court for 
that purpose can only be an order of remand and 
not a final decree. AIR (Vol 15) 1928 All 13 : 107 
Ind Cas G77 : 8 L R A Rev. 361 : 26 A L J 103 : 

9 L R A Rev. 243 (DB). 

-O. 41, R. 23 — Appeal — Test. 

Where the adjudication as embodied in the re¬ 
manding judgment clearly adjudicates the rights 
of the parties in regard to certain matters in con¬ 
troversy between them, it has all the force of a 
decree and is appealable as such. AIR (Vol 15) 
1928 Nag. 68 : 105 Ind Cas 567. 

-O. 41, R. 23 — An order of remand under S. 

151 is appealable only when it amounts to a decree. 
■Where the order oi remand merely sets aside the 
decree oi the trial Court and does not itself decide 
any of the points raised for determination and does 
not determine the rights of the parties with regard 
to any of the matters in controversy in the suit, it 
cannot amount to a decree and must be treated as 
an order: and no appeal would lie against it as a 
decree. The mere fact that the order reverses the 
decree of the trial Court and deprives the plaintiffs 
of ihe valuable right they had acquired thereunder 
would not make an order of remand a “decree” un¬ 
less that order itself determines any of the points 
arising for determination in regard to the matters 
in controversy in the suit. AIR (V 13) 1926 Pat 
457 : 6 Pat. 160 : 7 P L T 535 : 1926 P. H. C. C. 

333 : 97 Ind Cas 105 (DB). 

-O. 11, R 23 — Powers of Appellate Court — 

Decree on merits. 
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The Lower Appellate Court cannot set aside the 
decree of the first court, when that decree is not 
based on a preliminary ground but given on the 
merits. (1912) 15 C L J 310 : 6 Ind Cas 206 (DB). 

13. Powers and duties of the appellate Court. 

(a) General. 

(a-1) Amendment of plaint. 

(b) Ex parte decree. 

(c) Order of remand not appealed against. 

(d) Transfer of cases. 

(e) When all evideme is before the Court 

(f) Where court decides on all issues. 

(a) General. 

-O. 41, R. 23 — When the allegations in plead¬ 
ings are of undue influence and consequent fraud 
& the fraud is proved the issue of undue influence 
should also be decided. In such cases the proper 
course to be followed by the Appellate Court is to 
remand the case under O 41 R 23. (1935) 1935 M 

W M 1187. 

-O. 41, R. 23 — When it comes to the Appellate 

Court’s notice from the evidence that the considera¬ 
tion for the transaction was immoral, but the trial 
Court has not raised an issue on the point and the 
defendant has not raised any objection on that 
score, it is proper that the Appellate Court should 
remand the ease for a finding on that point. AIR 
(Vol 20) 1933 Mad 187 : 145 Ind Cas 599. 

-O. 41, R. 23 — The District Court has the power 

to remand the case for the determination of a ques¬ 
tion of fact appearing to him to be essential to the 
right decision of the suit upon its merits. AIR 
(Vol 17) 1930 Rang. 188. 

-O. 41, R. 23 — Correct procedure indicated. 

Under the provisions of O 41, when the aopel- 
late Court is of opinion that certain findings of 
fact are necessary for the proper disposal of an 
appeal, and that evidence should be led on these 
points the proper procedure is under R. 25, by 
which tile appellate Court may frame issues and 
refer them for trial to the Court whose decree is 
appealed from. It cannot act partly under R. 23 
which only applies to the case of a suit which has 
been decided on a preliminary point, and partly 
under R. 25, by calling for further findings. An 
order remanding a case for giving parties an oppor¬ 
tunity to adduce evidence on a certain point and 
disposal and at the same time settling aside the 
trial Court’s decree dismissing the suit is techni¬ 
cally wrong. AIR (Vol 16) 1929 Bom 175 : 118 Ind 
Cas 790 : 31 Bom L R 208 : 53 Bom 335 (DB). 

-O. 41, R. 23 — Where the appellate Court finds 

that the trial in the trial Court is misconceived, it 
cannot set aside the whole judgment simply because 
of the unsatisfactory way in which the trial Court 
dealt with the matter of local investigation. The 
proper procedure is to make an order for local in¬ 
vestigation itself or direct the trial Court to appoint 
a Commissioner for making a local investigation 
and proceed under O. 41. Rr. 27, 28 and 29. After 
the local investigation is made and any evidence 
desired by the appellate Court to be taken, is taken, 
the appellate Court should decide the appeal on all 
questions arising in the suit itself. AIR (Vol 15) 
1928 Cal 749 : 110 Ind Cas 427 (DB) 

-O. 41, R. 23 — Where a Judge has jurisdiction 

to try a case under the ordinary procedure, the 
mere fact that he tries it under a special procedure 
is no ground for dismissing that suit. The proper 
procedure is a remand. Am )V 14) 1927 Lah 
374 : 99 Ind Cas 648 : 8 Lah 156 : 9 LLJ 57 : 
28 PLR 539 (DB). 

——O 11. R 23 — To meet ends of justice. 

The powers of the appellate Court ns regards re¬ 
mand are not restricted to the case specified in O 
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41, R. 23, but the Court by reason of Its inherent 
jurisdiction vested in it by S. 151 of the C. P. Code 
may remand in any case other than the case speci¬ 
fied in O 41 R 23, if it be necessary for the ends of 
justice to do so. AIR (Vol 12) 1925 Cal 1157 : 87 
Ind Cas 575 (DB). 

- -O. 41, R. 23 — An appellate Court s not c n« 

fined to the grounds mentioned in R. 23 and if for 
the ends of justice it is necessary to remand a case 
for a fresh trial it may do so on any other good 
ground. AIR (V 11) 1924 Lah 36 • 74 Ind Cas 
497 : 5 LLJ 269 (DB). 

-O. 41, R. 23 — Where instead of passing an 

order under O. 41, R. 25, C. P. Code, an Appellate 
Court remanded for rehearing under O. 41, R. 23, 
the Court cannot be said to have acted without 
jurisdiction to justify interference in revision under 
S. 115, C. P. Code. The Appellate Court has inher¬ 
ent power to make a remand. (1922) 64 Ind Cas 
436 (Cai). 

—O. 41, R. 23 — The Appellate Court has an inher¬ 
ent jurisdiction to remand a case to the lower Court 
and the improper exercise of such jurisdiction in 
any case does not necessarily warrant interference 
in revision. AIR (Vol 8) 1921 Mad 716: 69 Ind Cas 
826 : 16 MLW 515 (DB). 

-O. 41, R. 23 — Inherent power — Reversal and 

remand of appellate courts — Effect of S. 107 (b). 

A Lower Appellate Court’s power of reversal and 
remand are strictly limited to the position discrib- 
ed in O. 41, R. 23. The apparently wide powers 
contemplated under S. 107 (b) C. P. C. get restrict¬ 
ed when due weight is given to the meaning of the 
proviso to S. 107, C. P. C. AIR (Vol 4) 1917 Cal 657: 
43 Cal 148: 33 Ind Cas 329 (DB). 

(But see AIR (Vol 4) 1917 Cal 44: 44 Cal 929: 41 
Ind Cas 598 (FB.).) 

-O. 41, R. 23 — Inherent power. 

An Appellate Court adding a new party has an 
inherent power to reverse the decree of first Court 
and remand for retrial which power O. 41, R. 23 
does not affect in any way. AIR (Vol 3) 1916 Mad 
957: 2 LW 1034 : 31 Ind Cas 263 (DB). 

-O. 41, Rr. 23 and 25 — Inherent power. 

An Appellate Court has no inherent power of re¬ 
mand except under O. 41, Rr. 23 and 25 of the Code. 

S. 107 (1) (6) is restricted bv O. 41, Rr. 23 and 25 
C. P. C. AIR (Vol 1) 1914 Cal 163: 41 Cal 108 : 18 
CLJ 613: 20 Ind Cas 39 (DB). 

(This is no longer Law See. AIR (Vol 4) 1917 Cal 
44: 44 Cal 929 : 41 Ind Cas 598 (FB.).: 

-O. 41, R. 23 — Powers of Appellate Court — 

Remand by consent. 

The Appellate Court can pass an order of remand 
by consent of parties in excess of its cowers under 
the Code. AIR (Vol 1) 1914 Mad 15:‘(1914) MWN 
90: 22 Ind Cas 41 (DB). 

-O. 41, R. 23 — Appellate Court — Sessions 

Judge’s power to remand case on the ground that 
judgment unsatisfactory — Remand. 

If the lower court’s judgment is unsatisfactory, 
the proper course for the appellate court is not to 
remand the case, but to hear itself the case fully 
into the merits and pass its own judgment. (1905) 

32 C 1069 (1071) (DB). 

(a-1) Amendment of plaint. 

O. 41, R. 23 — Amendment of plaint — Amend¬ 
ment introducing time-barrecl cause of action — 
Dismissal of suit on merits disallowing amendment 
TT Appellate Court can remand the case for fresh 
disposal after allowing the amendment sought for. 
AIR (vol 18) 1931 Mad 1 : 60 MLJ 713: 33 MLW 
210: 132 Ind Cas 311. 
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O. 41, R. 23 — Remand to try case after amend¬ 
ment. 

Order 41, R. 23, applies only where the case has 
been decided by the First Court on a preliminary 
point. Appellate Court has power to make an order 
of remand under S. 151 only when O. 41, R. 23 doej 
not apply. An order of remand to try the case after 
amending the plaint is not one under O. 41, R. 23 
AIR (Vol 11) 1924 Lah 245: 73 Lid Cas 915. 

O. 41, R. 23 and O. 6, Rr. 17 and 18 — Inherent 
prwer — Plaint, amendment of, in appeal — Re¬ 
mand — Appellate Court, power of. 

There are other previsions for remand under 
the C.P.C., than those given under O. 41, R 23 
When a plaint is amended in appeal under o. 6 
Rr. 17 and 18 and a deft, desires to traverse the 
facts stated in the amendment, the Appellate Co. 
urt has power to remand the case, 41 C 103 
disappr. AIR (Vol 4) 1917 Cal 391 : 32 Lid Cas 906 
(D3). 

-O. 41, II. 23 — Inherent power — Amendment 

of plaint. 

When a plaint is allowed to be amended by 
addition of parties in appeal, the appellate Court 
has powei to remand the whole case. AIR (Vol 3/ 

1916 Cal 283 : 43 Cal 938 : 20 CWN 547 : 32 Ind Oas 
791 (DB). 

(b) Ex parte decree. 

-O. 41, R. 23 — Appeal against order rejecting 

application lor setting aside ex oarte decree — Ap¬ 
pellate court can decide the case finally treating it 
as appeal against ex parte decree itself. AIR (Vo 1 
13) 1926 Cal 1232: 45 CLJ 117: 97 Ind Cas 313 (DB). 

O. 41, R. 23 — A suit was tried ex parte and de¬ 
creed in plaintiff's favour on meagre evidence. 

Held, on facts, that if the plaintiff had, even bv 
way of a subsidiary defence to the appeal submitt¬ 
ed a formal application supported by an affidavit 
to the effect that he would have produced further 
evidence in the Trial Court if the Court itself had 
not intimated that the evidence actually tendered 
was sufficient to warrant the passing of an ex parte 
deciee, the Court would have felt much disposed 
to send the case back to the Trial Court to be full: 
tried out on the merits. AIR (Vol 10) 1923 All 237- 

71 Ind Cas 749: 21 ALJ 168: 45 All 311: 4 LRA Civ’ 
330 (DB), 

O. 41, R. 23 — When a suit is decided ex parte 
an appellate Court to which an appeal from the 
decree is preferred has jurisdiction to reverse the 
decree of the low'er Court on the ground that such 
Court W'-as wrong in proceeding to decide the case 
ex parte and has also power to remand the suit for 
re-hearing. 

The Code of Civil Procedure must, in view' of Ss. 
100 (2), 105 (1) and (2) and S. 107, be held to oer- 
mit a remand by an appellate Court not in the par¬ 
ticular case set forth in O. 41, R. 23. but also in all 
cases w r here there has been any error, defect or 
irregularity which has vitiated the whole decision 
of the case, provided that procedure under O. 41 
Rr. 24 and 25, does not meet the case. AIR 
(V 10) 1923 Oudh 177 : 73 Ind Cas 591 • 26 OC 
10 : 10 OLJ 36. 

-O. 41, R. 23 — Power of remand. 

An appellate Court has not only pow'er to reverse 
an ex parte decree passed on plff.’s evidence but it 
can also remand it for retrial. AIR (Vol 7) 1929 
Upp. Bur 37: (1919) 3 UBR 198: 56 Ind Cas 255. 

-O. 41, R. 23 — If the deft, appeals against an 

ex parte decree passed against him without seeking 
to set it aside, the Appellate Court should not re¬ 
mand the case for retrial under O. 41, R. 23 but 
should itself dispose it off on the merits. AIR (Vol 
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4) 1917 Lah 362: 24 PLR 1917: 20 PWR 1917: 39 
Ind Cas 749. 

-O. 41, R. 23; (96); (104) O. 43. R. 1 (Ss. 564, 543, 

540, 588 old Code) Cl. 4. — Remand, powers of, in 
appeals from ex parte decrees — Appeals from ex 
parte decrees under S. 540, Civil Procedure Code — 
Powers of remand. 

Where a suit is decided ex parte, an appellate 
Court has jurisdiction in an appeal against the de¬ 
cree so passed to reverse the decree of the Court of 
first instance on the ground that the first Court was 
wrong in proceeding to decide the suit ex parte and 
remand the suit for rehearing, such order of re 
mand not being passed under S. 562, or for any of 
the reasons mentioned therein. An appeal lies 
from an ex parte decree both on the merits and on 
the ground that the defendant was not in default 
in failing to appear. 23 C. 738 not followed, 17 B. 
733 and 23 M. 260 dissented from. (1905) 16 MLJ 
479: 30 Mad 54 (60) (FB). 

(c). Order of remand not appealed against. 

-O. 41, R. 23 — Appellate order not appealed 

against. 

An order of remand, though an irregular one, 
being an appealable one. if not appealed against, 
prevents the aggrieved party from challenging it. 
AIR (Vol 23) 1936 Cal 590: 168 Ind Cas 959. 

-O. 41 R. 23 — Exercise of powers under O 41, 

R. 2. 

Where the order of remand was appealable under 
O. 43, R. 1, C. P. Code, but the appellant did not 
appeal against it and he was precluded from dis¬ 
puting the correctness of the order of remand in 
final appeal. 

Held : that this preclusion of a party does not 
take away the power which vests in a Court of 
appeal under O. 41, R. 2. to base its decision upon, 
a point not urged in the memorandum of appeal 
and therefore, it can grant relief to the appellant 
in a fit case. Where the lower appellate Court re¬ 
manded an anpeal for admission of oral evidence 
when such evidence was not admissible. 

Held : that it was a fit case for the exercise of the 
power conferred on annulate Court under O. 41. R 
2. AIR (Vol 13' 1926 Nag 147: 89 Ind Cas 1019. 

-O. 41, R. 23 (S. 562 old Code) —Remand — Ap¬ 
peal from order of remand after decision of the suit 
in accordance therewith. 

No appeal will lie from an order of remand passed 
under S. 562 of the Code of Civil Procedure, if such 
appeal is filed after the suit has been decided in 
compliance with the order of remand and no ap¬ 
peal is preferred from the decree in the suit. (1908) 
30 A 191: (1903) AWN 76 (76) : 5 ALJ 270 (DB). 

(d) Transfer of cases. 

-O. 41. R. 23 — A remand order cannot confer 

on the subordinate Court a jurisdiction which that 
Court would not have had but for the remand. It 
would be highly anomalous to hold that a Court 
not having jurisdiction in the ordinary course be¬ 
comes competent in consequence of a. remand by a. 
superior Court AIR (Vol 16 ) 1929 Lah 534 : 116 
Ind Cas 324 : 30 PLR 244 (DB). 

-O. 41, R. 23 — According to O. 41. R. 23. C. P. 

Code the remand should be to that Court from 
whose decree the appeal is preferred, but if iie Ap¬ 
pellate Court has power to transfer a case from 
one Court to another, there is nothing illegal in 
remanding the case to another Court. The Addi¬ 
tional Judge has no power under the Punjab Courts 
Act or the Code of Civil Procedure to transfer a, 
case from one Subordinate Court to another. Hi t 
order therefore remanding the case to another 
Court to that which tried it is, therefore, illegal. 


AIR (Vol 9) 1922 Lah 239: 66 Ind Cas 113: 25 PWR 
1922. 

-O. 41, Rr. 23 and 25 — Transfer of case — 

Power of lower Appellate Court to send the case 
for trial to first Court. v : 

Where the Chief Court remanded the case to the 
lower Appellate Court for further inquiry it was 
not the intention of the Chief Court when issuing 
the remand order, that the lpwer Appellate Court 
should be precluded from directing the first Court 
to record any additional evidence if necessary. AIR 
(Vol 5) 1918 Lah 342 : 47 PLR 1917: 44 Ind Cas 907. 

-O. 41, R. 23 — Order of remand — Procedure 

irregular. 

When a case is remanded on account of illegality 
of the Appellate Court in receiving documents very 
late without assigning any reasons the case may be 
sent to another court for hearing. AIR (Vol 4) 
1917 Cal 201: 24 CLJ 457: 35 Ind Cas 698 (DB). 

-O. 41. R. 23 — Remand to another court when 

permissible. 

Except when it has power to transfer the case 
from one court to another the Appellate Court can 
remand the case under O. 41, R. 23 only to the 
Court from who.se decree the appeal is preferred. 
158 PWR 1913: 279 PLR 1913: 20 Ind Cas 788. 

-O. 41, R. 23 — Remand by High Court — Power 

of Dist. Judge to send down. 

A Dist. Judge has no jurisdiction to remand a 
case to the Munsif, when the case has been remand¬ 
ed to him by the High Court. (1910) 6 Ind Cas 
400 (All). 

-O. 41, R. 23 — Transfer to another Court, 

Where there was a complete- failure on the part 
of the lower court to deal with a case, the case was 
directed to be sent to another court on remand 
erder by the High Court. (1909) 1 Ind Cas 110 
(Cal). 

(c) When all evidence is before the Court. 

-O. 41. Rr. 23, 25, S. 151 — Evidence on record 

— Definite finding by trial Judge — Order of re¬ 
mand. 

Though it cannot be laid down that an Appellate 
Court has no power to remand a case to the trial 
Court unless the case falls strictly within the pur¬ 
view of R. 25 of O. 41 yet where, whatever evidence 
the parties chose to produce was on the record and 
the trial Judge has recorded a definite finding on 
that evidence, it is wholly unnecessary for the 
Appellate Court to remand the case for further in¬ 
quiry, especially when there Is no reason to think 
that the objectors did not get an opportunity of 
producing all the evidence that they desired to 
produce in the trial Court. 

It is the duty of the Judge of the Appellate Court 
to come to a finding on the evidence already on the 
record and. though order of remand is neither illegal 
nor without, jurisdiction it is not a proper order. 
AIR (Vol 24) 1937 Oudh 338: 1937 OWN (CO 377: 
13 Luck 209: 167 Ind Cas 922 (DB). 

-O. 41. R. 2.3 — Exhaustive evidence and issues. 

It is not desirable to direct a remand in a case 
which has been tried on various issues not prelimi¬ 
nary ones and has already involved parties in great 
labour, time and expense with regard to adducing 
evidence. If in such a case the appellate Court 
finds that the suit is bad for .multifariousness the 
Judge should put the plaintiffs upon their election 
or strike out a, particular party from the array of 
defendants and proceed with the trial of the appeal 
upon all questions of law and fact which are raised 
before him. AIR (Vol 17) 1930 All 180: 123 Ind Cas 
324: 1930 ALJ 99 (DB). 


577 CIYIL P. C. (5 of 1908), 0. 41, R. 23—13, Powers and duties of the appellate Court 578 


- O. 41, R. 23 — Where evidence is fully placed 

before the trial Court and the trial Court has deter¬ 
mined the several questions one way or the other, 
it is the duty of the appellate Court Judge 1 if he is) 
dissatisfied with the view taken by the trial Judge 
to come to a proper conclusion on the evidence, 
for himself, after arriving at the necessary findings 
of facts and of law, instead of entailing on the 
parties unnecessary trouble and expense of a de 
novo trial. AIR (Vol 17) 1930 Cal 235: 33 CWN 
121KDB). 

-O. 41, R, 23 — The appellate Court cannot re¬ 
mand the whole case for retrial merely because it 
wishes further evidence on seme issues, particularly 
when the trial Court has considered those issues on 
the evidence which was put in before it and record¬ 
ed its finding thereon. (1926) 92 Ind Cas 1045: 1926 
MWN 48 (DB). 

* — Q« 41, Rr. 23 and 25 — Grounds for remand — 
Evidence on record. 

An Appellate Court can decide a case on the evi¬ 
dence before it when the parties have produced 
their whole evidence. It is illegal to remand a case 
when it has been fully tried but if any further en¬ 
quiry is necessary the proper course is to proceed 
under O. 41, Rr. 25 and 28. AIR. (Vol 6) 1919 Lah' 
US: 177 PWR 1918: 50 Ind Cas 299. 

-41, Rr. 23 and 25 — Grounds for remand — 

Evidence on record. 

When issues have been framed and all the evi¬ 
dence has been produced but some of the issues 
have net been decided, the proper order of the ap¬ 
pellate Court is to cail for findings under R. 25 and 
not under R. 23. AIR (Vol 4) 1917 All 451: 38 All 
520: 14 ALJ 754: 36 Ind Cas 245 (DB) 

• 

—O. 41, Rr. 23 and 25 — Ground for remand — 
Evidence on record — Suit for declaration of title 
and possession. 

Where there is evidence on record on all the 
material issues an Appellate Court’s order of remand 
is illegal. AIR (Vol 4) 1917 Cal 105: 41 Ind Cas 
735 (DB). 

-O. 41, R. 23 — Powers of appellate Court — Case 

cannot be sent down for reconsideration denovo and 
fresh judgment. 

Where there is ample evidence on the record the 
appellate Court cannot require the Court of first in¬ 
stance to reconsider the whole case denovo and 
write another judgment: it should itself re-ap- 
preciate the evidence allowing necessary amend¬ 
ments of pleadings if necessary consistent with the 
case set up in the first Court. AIR (Vol 3) 1916 

Bom 275: 18 Bom LR 27: 33 Ind Cas 576 (DB). 

*-O. 41, R. 23 — Powers of Appellate Court — 

Materials on record sufficient — Remand. 

Where the materials on *he record are sufficient; 
the Appellate Court should not remand a case to 
the original Court for retrial, but should decide the 
case itself. 180 PLR 1912: 234 PWR 1912: 16 Ind 
Cas 847 

(f) Where Court decides on all issues. 

-O. 41, R. 23 — Where the trial Court has dis¬ 
posed of the suit completely on the merits, and on 
the pleadings no issues emerged for trial which had 
not been disposed of by the Trial Court it is beyond 
the competence of the appellate Court to direct a 
remand upon grounds which do not arise from the 
pleadings. (1929) 119 Ind Cas 2 (All) (DB). 

—O. 41, R. 23 — Where the issues framed by the 
trial Court covered all the pleadings and there is no 
■alternative relief prayed, it is not competent for 
the appellate Court to make 1 a new case for the 
Parties and remand the case . AIR (Vol 14) 1927 
Lah 42: 98 Ind Cas 906. 

5F.Y.D. D.F./19 


-O. 41, R. 23 — First appellate Court ought not to 

remand cases for re-trial when the trial Court has 
really disposed of them on the merits. In such 
cases if the appellate Court considers that it ought 
to have a finding on some issue or issues which the 
trial Court has not decided, it can always remit 
issues under C. 41, R. 25, but it is not legitimate for 
an appellate Court to send back the case from its 
file merely because it differs radically from the con¬ 
clusions of the Court below on the facts or because 
it considers that the discussion of the evidence in. 
the trial Court’s judgment is inadequate AIR 
(V 13) 1926 All 65 : 23 ALJ 830 ; 88 Ind Cas 1021 
(DB). 

O. 41, R. 23 — Appeal — Decision on all issues. 

An order of remand in a case where the trial 
Court has disposed itself of all the issues and given 
a decree on these findings cannot come within the 
scope oi O. 41, R. 23, and therefore no apoeal lies 
(1826) 92 Ind Cas 1045: 1926 MWN 48 (DB). 

O. 41, R. 23 — The Code makes no provision for 
a remand where the issuues had been settled and 
the case had been fully tried. AIR (Vol 11) 1924 

Cal 148: 00 Ind Cas 623: 27 CWN 1025 (DB). 

-O. 41. R. 23 — Where the first Court has framed 

a number of issues arising out of die points on 
which the parties joined issue in their pleadings 
and has decided every one of them in its judgment, 
it is net open to an appellate Court to remand the 
case under Rule 23 of Order 41, as though the suit 
had been decided on a preliminary point An ap¬ 
peal against such a remand order will iie as the 
order must be deemed to be under Order 41 Rule 23 
and not under Section 151. AIR (Vol 10) 1923 Mad 
331: 71 Ind Cas 204 : 17 MLW 159 (DB). 

--O. 41, Rr. 23, 25 and 27 — Grounds for remand 

— Case not decided on preliminary point — Pro¬ 
cedure. 

If the trial Court has decided a case not upon a 
preliminary point, but after taking all the evidence 
and trying all the issues, the Appellate Court 
should not remand the case for trial under O. 41. R. 
23. In making an order the rule, however, the Court 
cannot direct the omission of one of the essential 
issues in the case. If the Court considers a fresh 
local investigation or fresh evidence necessary on 
any point, its order should be one under O 41 Rr 
25. 27 and 29 C. P. C. AIR (Vol 7) 1920 Cal 374- 56 
Ind Cas 984 (DB) 

O. 41, R. 23 — Grounds for remand — Lower 
Court deciding all issues — Order of remand — 
Legality. 

Where the lower Court has decided all the issues 
that arise in the case and recorded its findings on 
them, the order of the Appellate Court remanding 
the case for a trial on the merits under O. 41, R. 23 
*s not a proper order even though the Appellate 
Court puts the plaintiff appellant on terms. The 
Lower Appellate Court could act under O. 41. R. 27 
if additional evidence was necessary. AIR (Vol 3> 
1916 All 258 : 35 Ind Cas 239 (DB). 

-0.41, R. 23; O. 41, R. 25 (Ss. 582,566 old Code) — 

Remand. 

When a Court of first instance does not decide a 
case on a preliminary point, but laises all the issues 
and goes fully into the matters in issue, it is not open 
to the appellate Court to remand the case under S. 
562. C. P. C.; but if it thinks that the determination 
of any particular question is necesary. it may make 
an order under S. 566. C. P. C. 0906) 10 CWN 422 
(423) also (1903) 7 CLJ 379 (380> (DB). 

" ■ -O. 41, R. 23 (S. 562 old Code) — Preliminary 
pc ; nt — Remand — Suit decided with reference to 
some only of several issues framed. 
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Held, that it is competent to an appellate Court 
to remand a case under S. 562 where the Court of 
first instance, having framed issues and recorded 
all the evidence has decided the suit with reference 
to its finding upon one or more of the issues framed 
by it, leaving the other issues undecided. (1905) 
AWN 159: 2 ALiJ 685: 27 A 691 (694) (DB). 

14. Powers and duties of the trial Court. 

-O. 41, R. 23 — Remand — Power of Court to 

arrive at finding independently. 

In a case remanded under O. 41, R. 23, the Judge 
to whom it is sent back can from his own conclu¬ 
sions irrespective of any finding arrived at by his 
predecessor at the original trial in respect of 
matters which were not touched bv the original 
Court. AIR (V 19) 1932 Oudh 123 : 9 OWN (CC) 
60 : 7 Luck 454 ; 137 Ind Cas 102 (DB). 

-O. 41, R. 23 — It is the duty of the Court to 

which remand is made to record findings to all the 
questions sent on remand and not to omit certain 
answers because of the view it takes of the law. 
The law is for the appellate Court finally to decide. 
AIR (Vol 14) 1927 Bom 594: 105 Ind Cas 871: 51 Bom 
1026: 29 Bom LR 1336 (FB). 

--O. 41, R. 23 — Subordinate Judges, if can 

question remand order made by District Judge — 
High Court, power of — Tenant questioning title 
of person suing for rent. 

Where the decree made by the Subordinate Judge 
is erroneous, because he proceeded on the assump¬ 
tion that it was competent to him to question the 
validity of the order of remand made by the District 
Judge the whole matter is set free as it becomes 
open to the court to consider without recourse to a 
remand followed by an appeal, the real merits of 
the controversy between the parties. The position 
of the parties might have been different if the 
order of remand had been made under Act V of 1903. 
(1910) 12 CLJ 428 : 7 Ind Cas 846 (848) (DB). 

15. Powers of High Court in appeal from order 

of remand. 

-O. 41, R. 23 — Appellate order holding court-fee 

paid proper and remanding case for trial on merit?) 
— No second appeal. 

Where the trial Court rejects the plaint on 
ground of want of sufficient court-fees but the Ap¬ 
pellate Court, on appeal, remands the case for trial 
on merits, the order does not fall under O. 41, R. 23 
and no second appeal is maintainable. 

High Court however, could, interfere in revision. 
AIR (Vol 32) 1945 Mad 430: (1045» 1 MLJ 259: ILR 
(1945) Mad 880 : 1945 MW N 291. 

-O. 41, R. 23 — Trial Court dismissing suit on 

ground that plaint disclosed no cause of action — 
Appellate Court holding suit maintainable and 


remanding case 


Second appeal: 


Held, that the decision of the trial Court could 
not be regarded as a rejection of the plaint, but 
must he taken to be an adjudication on matters 
raised b v thm defence. Nor could it b° raid that the 
Appellate Court had remanded the suit for admission 
of the plaint. Second appeal was, therefore, 
competent from the order of the Appellate Court. 
AIR (Vol 29) 1942 Lah 179: 44 PLR 236: 201 Ind Cas 

biy. 

-O. 41, V. 23 — IFigh Court »f can look at evi¬ 
dence to see whether finding can be warranted by 
ramaining evidence. 

The High Court has. '~onera 1 lv speaking, on se¬ 
cond appeal nr. right to lcok at th? evidence to de¬ 
ride v. i'if lh.rr the remaining evidence in n case other 
than that which has been improperly admitted is 
sufifi dent to warrant. the finding of the Corn ! below. 
The only cure, which can with propriety be dis¬ 
posed of under such circumstances without a re¬ 


mand, are those where independently of the evL 
dence improperly admitted, the lower Court has 
apparently arrived at its conclusions upon other 
grounds. AIR (Vol 24) 1937 Cal 537: ILR (1937) 

2 Cal 661: 67 CLJ 480: 176 Ind Cas 429 (DB). 

-O. 41. R. 23 — Son’s suit for declaration that 

property mortgaged by father being ancestral it 
could not be sold in execution of mortgage decree 
against father . Onus is on son to prove that pro¬ 
perty w as ancestral —Issue throwing the onus upon 
the wrong party is wrongly framed. The proper 
course for the High Court to follow was to frame the 
issue and remand the case to the; lower Court. AIR 
(Vol 23) 1936 All 613: (1936) ALJ 323: 1936 AWR 
(HC) 377: 162 Ind Cas 62 (DB). 

-O. 41, R. 23 — High Court remanding case with¬ 
out consent of parties or either of them — New 
bargain made between parties to sale. 

The High Court in appeal has no jurisdiction to 
make a new bargain between the parties to the sale, 
to split the parcels and to compel the vendee to ac¬ 
cept a portion of the properties arbitrarily assign¬ 
ed to him for the amount justified by necessity or 
any other sum. An order of remand for the purpose 
without consent asked for or given by the parties 
or either of them, is beyond the competence of the 
High Court. AIR (Vol 22) 1935 PC 62: (1935) MWN 
288: 1935 OWN (CC) 336: 1935 AWR (CC) 435: 1 BR 
414: 68 MLJ 452: 41 MLW 581: (1935) ALJ 603: 61 
CLJ 221: 39 CWN 709: 58 Mad 350: 62 IA 70: 154 Ind 
Cas 972. 

-O. 41, R. 23, O. 43, R. 1 — Remand of suit to 

determine it finally. 

Although the provisions of O. 41, R. 23, might 
not strictly apply where the Court of Appeal has 
lemanded the suit to the first Court which has been 
asked to determine finally the suit by the order of 
remand, an appeal to the High Court is permissible 
under the nrovisions of O. 43, R. 1. AIR (Vol 22> 
1935 Cal 134 : 38 OWN 1202: 155 Ind Cas 506 (DB). 

-O. 41, R. 23 — Point not considered by lower 

Court — Remand for considering it. 

The High Court has ample power to make a re¬ 
mand in order that a point which nas not been 
considered by the lower Court, may be considered 
bv it. AIR (Vol 21) 1934 Rang 168: 155 Ind Cas 
912 (DB). 

-O. 41, R. 23 — Order of remand — Court not 

stating provision of law under which order was 

passed. 

Where (lie lower appellate Court did not say any¬ 
where in its judgment under what provisions of law 
it purported to pass ail order of remand, the High 
Court refused to hold that the order was not pass¬ 
ed under the provisions of O. 41, R. 23 of the Civil 
Procedure Code. To hold otherwise would be to 
curtail the right to appeal which should not be 
done except upon very clear proof of circums¬ 
tances justifying such curtailment. The High Court 
nssunvng that the lower Court made the order un¬ 
der the nrovisions of O. 41. R. 23. although it. 
might not. be that t he nrovisions of that, rule strictly 
justified the order in question, held that an appeal 
lav to itself from the order. AIR. (Vol 12) 1925 
Cal 1151: 87 Ind Cas 575 (DB). 

-Order 41. R. 23 — In a second appeal involving 

several points difficult to disentangle 1 , the appro¬ 
priate course to follow is to make, not on order un¬ 
der O. 41. R. 25. blit an order of remand in the exer¬ 
cise of inherent power of tlie Court. AIR (Vo 10) 
1923 Cal 521: 74 Ind Cas 392: 37 CLJ 122 (DB>. 

-Order 41. R. 23 — Remand for re-hearing by 

single judge in second appeal — Order is a ‘Judg¬ 
ment within Cl. 10 and if not appealed against can¬ 
not be questioned in appeal from decree on remand. 
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AIR (Vol 9) 1922 Pat 384: 65 Ind Cas 175: 3 PLT 
343: 1 Pat 246 (DB). 

-O. 41, Rr. 23 and 25. 

The powers if the High Court as to remand are 
not restricted by the provisions of O. 41, Rr. 23 and 
25 and the High Court can always make an order 
of remand if the exigencies of the case demand it. 
AIR (V 4) 1917 Cal 269 ; 43 Cal 1001 • 20 CWN 
1192 : 34 Ind Cas 235 (DB). 

(Also AIR. (Vol 4) 1917 Cal 44: 44 Cal 929: 41 Ind 
Cas 598 (FB). ) 

Question of law — Second ap¬ 
peal. 

The High Court can decide a question of law in 
second appeal, and remand the case on questions 
of fact to the lower Appellate Court for disposal 
according to its decision on the auestion of law 
(1910) 6 NLR 20: 5 Ind Cas 701. 

—O. 41, R. 23 (S. 562 old Code) — Appeal from 
order of remand — Power of High Court to decide 
appeal in the suit. 

After issues had been framed in a suit, the plea¬ 
der for the plaintiff and the mukhtar for the de 
fendant filed an application, praying that the case 
might be decided on a question of law, and the case 
to be gone into. The next day, the defendant him- 
se , an application objecting to what his 

mukhtar had done and alleging that the mukhtar 
was not empowered to forego the- decision of the 
case on the facts. That application was rejected 
and the suit was tried with reference solely to the 
question of law raised therein and was dismissed. 

The plaintiff appealed, and the defendant filed 
objections raising the question of the authority of 
his mukntar to relinquish his right to have the 
case decided on the questions of fact therein involv¬ 
ed. The appellate court reversed the decision of 
the first court on the point of law, and remanded 
the case under S. 562 of the Code of Civil Procedure 
foi decision of the remaining issues, primarily for 
the determination of the mukhtar’s power to fore¬ 
go the decision of the case on the facts. 

On appeal to the High Court against this order 
of remand the court held that the lower anpellate 
court ought to have decided the question of the 
mukhtar’s authority instead of leaving it for the 
court of first instance, which had already pronounc- 
thereon and itself examined the mukhtar’s 
power-of-attorney, and came to the conclusion that- 
the mukhtar had authority to bind his client in 
that particular matter, and in consequence decreed 
by plaintiff’s appeal. 1901 AWN Ml (141). 

—O. 41, R. 23; S. 104, O. 43, R. 1, (Ss. 105 562, 
588. 591 old Code). 

Remand order in contravention of S. 564 — -Whe¬ 
ther the remand and the subsequent proceedings 
null and void — Whether legality of remand order 
could be questioned on an appeal from the final 
decree. 

Held, also, that the legality of a remand order 
and the subsequent proceedings could be question¬ 
ed on second appeal from the final decree although 
no appeal had been preferred against the order 

l ts ^;;r Under S - 588 01 • 28) of the Civil P. C. (1901) 

5 CWN 509: 28 C. 324 (328) (DB). 

16. Preliminary point — Meaning of. 

(a) General. 

(b) Entire case must have been disposed of 
on a preliminary point. 

(a) General. 

r 'O* 41, R. 23 — If confined to legal points in 
oar of suit. 

The expression ‘Preliminary point’ in O. 41. R. 23, 
T r - Code, is not confined to such legal points 

hly as may be pleaded in bar of a suit, but com- 
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of e ^ d fhA U H P f° intS iSSUes ' wilethel- fact or 
ol law, the determination of which has precluded 

“ e !: eS h t -I for determining other points or is- 

S been leU '“determin- 

380 2 Vlnd Cas 633 (DBh ^ : ILR (1 ^' Kar 

^ + case ! but would include any point whether 
oi fact or law, the decision on which renders the 
decision of other issues arising in the case unneres! 

loTind^s^! 29) 1942 Lah 135 = 44 : 

R~7?‘rivif Rej , ection of a P laint under O. 7, 

nnini’ £ i l P * C - c ? n . be re S ar fied as a preliminary 
point in an appeal from the rejection of a plaint 

A preliminary point is one which when determined 

in favour of the plaintiff permits the p“of 

t^ e SU1 J ; but when determined against him con- 

clades the suit. The preliminary point may arise 

admission of the plaint. In either 
case il the decision on the preliminary point is 
against the plaintiff that would stop the further 
progress of the suit so as to compel the Coiu-t to 
dispose of the suit finally without deciding merits 
of the controversy. 

fl)Jn hA V °vWr Uhere the Court from whose decision’ 
n c ! f n Si ee 1S reversed hl appeal” occurring in 
K. 23 of O. 41, are significant. The words ‘disposed 

of the suit literally apply to a case of rejection 

fnree^f 1 ^ h f he re . Jectin S a plaint, has the 

loice of a decree under S. 2(2) of the Civil P. C. 

and the rejection of the plaint brings about the 

disposal of the suit. When an appeal is preferred 

against an order rejecting a plaint which has the 

tno? de . CI i ee and lhe appellate Court sets aside 

that oicier it has to remand the case for the trial 

th ® 1SS S arising in the case. AIR (Vol 28) 

1 l5- ti' ?• ?’ — Suit decided only one point of 

ie'f n7,i If - dCe ' ded , 0n P* eIim inary point — Finding 
set as.de m appeal _ Case, if can be remanded. 

The only meaning that can properly be given to 
the words "preliminary point” in O 41 p 28 Civil 

p. c., is “any point th? decision of whfch a.oWs 

ne necessity foi the^ full hearing of the suit” 
Wheie a suit is decided only on the strength of a 
finding on a point of law. and the questions o! 

no l oeen tried or decided by reason of 
that finding, the suit can be deemed to have been 

2°na d i 01 °1 1 a Preliminary point, and if that 
finding be set aside in appeal, it is open to the 
Appellate oourt to remand the suit under O 41 
R. 23. AIR (Vol 27) 1940 Bom 22 : ILR (1939) 
Bom 6o3 : 41 Bom LR 1177 : 186 Ind Cas G95. 

- °* 88 Appeal allowed on preliminary 

ponii. — Remand — Remarks on merits of case. 

When the Judge of an Appellate Court allows 
an appeal on a preliminary point of law which 
necessitates the remand of the suit for further 
trial or a. re-trial of the suit, he should refrain from 
making any remarks in his judgment concerning 
the merits cf the claim, as bv so doing he must 
necessarily prejudice the further trial or new trial 
on remand. AIR (Vol 23) 1936 Rang 251 • 163 
ind Cas 397 (2). 

“—41, R. 23 — A preliminary objection is one 
that challenges the competence of a Court to hear 
and decide a particular cause before it AIR (Vol 
22) 1935 All 310 : 1935 AWR (HC) 559 : (1935) 
ALJ 527 : 57 All 810 : 156 Ind Cas 1033 (DB). 

-O. 41, R. 23 — A preliminary point is not neces¬ 
sarily a point of law upon which the whole case is 
disposed of nor is it necessarily a point of fact cn 
which the case is disposed of. Any point the de- 
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cision of which avoids the necessity for the full 
hearing of the suit is a preliminary point. AIR 
(Vol 22) 1935 Pat 49 : 1 BR 350 : 154 Ind Caa 
859 (DB).. 

-O. 41, R. 23 — Tests to see if decision is on pre¬ 
liminary point. 

The true test of deciding as to whether a deci¬ 
sion of the issue was a decision of a preliminary 
point or not is to see whether the decision of the 
issue prevented the decision on the other issues. 
The words “preliminary point” are not confined to 
such legal points only as will be applied as a bar 
in suit but comprehend all such points as may 
have prevented the Court from disposing of the 
case on the merits whether such points are pure 
questions of law are pure questions of fact. A pre¬ 
liminary point must be one- which must be inde¬ 
pendent of the merits. AIR (Vol 21) 1934 Cal 
49 : 57 CLJ 473 : 150 Ind Cas 08 (DB). 

-O. 41. R. 23 — Disposal of the suit on a preli¬ 
minary point is the essential necessity for the ap¬ 
plication of O. 41, R. 23, Civil P. C., and a pre¬ 
liminary point within the meaning of that rule is 
any point, the decision of which avoids the neces¬ 
sity for the full hearing of the suit. AIR (Vol 21) 
1934 Pat 13: 151 Ind Cas 947. 

-O. 41, R. 23 — The question if plaintiff is en¬ 
titled to an unconditional decree for possession, or 
cue subject to defendant’s right to redeem is a 
preliminary point. 

Where in a suit for possession of immoveable 
property an issue was framed which was intended 
to raise the question whether the plaintiff was en¬ 
titled to an unconditional decree for possession 
and also whether the defendants would be entitled 
to redeem, in which case the plaintiff would be 
entitled to possession only if the defendants fail¬ 
ed to redeem, and the trial Court held that the 
defendants were not entitled to redeem and gave 
the plaintiff a decree for unconditional possession 
of the property but on appeal by the defendants 
the appellate Court took a contrary view holding 
that the defendants were entitled to redeem and 
remanded the suit for finding out the exact amount 
payable on redemption and for disposal of the 
suit according to law. 

Held, that the decision of the trial Court was 
on a preliminary point, that the appellate Court 
was entitled to remand the suit under O. 41, R. 23 
and that the appeal against the order of remand 
was maintainable under O. 43. R. l(u). AIR (Vol 
17) 1930 Mad 1017 : 1930 3VIWN 1021 : 32 MLW 
843 : 00 MLJ 72 (DB). 

-O, 4 i r. 23 — Preliminary point is one which, 

when determined in favour of the plaintiff, per¬ 
mits the progress of the suit, bid when determin¬ 
ed against him concludes it. AIR (Vol 17) 1930 
Nag 295. 
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the correctness of the remand order in second 
appeal if he is otherwise entitled to do so. AIR 
(Vol 13) 1926 Mad 900 : 51 MLJ 119 ; 1926 MWN 
613 ; 24 MLW 630 : 97 Ind Cas 790 (DB). 

-O. 41, R. 23 — The question whether the trial 

of suit is barred by the events in an earlier suit 
is a preliminary point. AIR (Vol 12) 1925 Mad 
483 : 48 MLJ 100 (2) : 21 MLW 318 :'1925 MWN 
82 : 86 Ind Cas 548 (DB). 

-O. 41, R. 23 — A remand should be made when 

a preliminary point only is decided or where the 
trial Court has not understood the case and a 
new trial is desired. AIR (Vol 12) 1925 Oudh 692 : 
87 Ind Cas 950. 

- O. 41, R. 23 — First Court holding evidence ir¬ 
relevant — Appellate Court holding evidence re¬ 
levant and remanding case — Remand is on a pre¬ 
liminary point. 

The meaning of the words “preliminary point” 
In the rule is any point the decision of which 
avoids the necessity for the full hearing of the 
suit. The points are preliminary to the final dis¬ 
posal of the case. AIR (Vol 9) 1922 Mad 505 : 
43 MLJ 354 : 45 Mad 900 : 16 MLW 425 : 1922 
MWN 589 : 31 MLT 208 : 69 Ind Cas 828 (FB). 

-O. 41, R. 23 — A preliminary point is one either 

collateral to the merits which precluded their de¬ 
termination altogether, or some particular question 
which though relating to the merits precluded their 
general determination. 

Where the questions are whether there was an 
agreement between the parties and whether it was 
broken by either of them the finding that the 
agreement had been proved is one on a preliminary 
point, the question for decision on the merits 
being whether the agreement has been broken by 
the plaintiff or the defendant. AIR (Vol 8) 1921 
Mad 118 : 13 MLW 54 : 61 Ind Cas 829 (DB). 

-O. 41, R. 23 — The expression “disposed of the 

suit on a’ preliminary point” in O. 41, R. 23, C. P. 
C. means disposed of the whole suit on the pre¬ 
liminary point only. AIR (Vol 7) 1920 Mad 88 : 11 
LW 611 : 57 Ind Cas 800 (DB). 

- O. 41, R. 23 — Preliminary point — Decision — 

Remand to first Court, 

The lower Appellate Court having remanded ft 
suit to a Munsif who after framing four issues 
disposed of the suit on a decision of the first issue 
which finally decided the case it was held by the 
High Court that the decision of the Munsif was 
only on a preliminary point and that the remand 
was proper under the Code. AIR (Vol 4) 1917 All 
243 : 39 All 165 : 15 ALJ 30 : 37 Ind Cas 383 (DB). 

-O. 41, R. 23 — Decision on a preliminary point, 

whether of law or of fact, which dispenses with 
(he decision of other issues, is a disposal on a pre¬ 
liminary point. AIR (Vol 4) 1917 Pat 577 : 2 Pat 
LW 23 : 2 Pat LJ 398 : 41 Ind Cas 202 (DB). 


~16. Preliminary point—Meaning of 


-O. 41, R. 23 — Dismissal of suit on inadmissi¬ 
bility of document is on a preliminary point. AIR 
(Vol 14) 1927 Lah 592 : 103 Ind Cos 298. 

-O. 41, R. 23 — Suit remanded for retrial on 

amended nlaint — Remand is on a preliminary 
point. AIR <Vol 14) 1927 Lah 196 : 100 Ind Cas 
49. 


-O. 41. R. 23 — A preliminary point, is a Point 

which, when decided in the way in which it is in 
fact decided, del ermines the result of (he suit. 
AIR (Vol 14) 1927 Mad 1159 : 99 Ind Cas 974 (DB). 


-O. 41, R. 23 — An order returning the plaint 

under R. 10 of O. 7 is not a decision of case on 


nrelimi 


i 1 


noint 


and an appeal is provided 
against such an order under O. 43, R. 1. Cl. (a) 
jji’.ri ;y Mir order passed by the appellate Court 
bee nos final under S. 104. Cl. (2). S. 105 does 
not preclude the aggrieved party from disputing 


-O. 11, R. 23 — Preliminary point — Dismissal 

of suit for default. 

An appeal from an order dismissing a suit for 
default under O. 9. R. 8, C. P. C., cannot be enter- 
tained nor can the case be remanded as though it 
had been decided on a preliminary point under 
O. 41. R. 23. C. P. C. AIR (Vol 3) 1916 All 326 : 
33 All 357 : 14 ALJ 347 : 33 Ind Cas 737 (DB). 

-O. 41. R. 23 — When the question on which a 

case is disposed of involves an important issue re¬ 
lative to the merits of the case it is not a preli- 
minarv question. (1911) 1 MWN 199 : 9 MLT 373 . 
9 Ind Cas 790 (DB). 

-O. 41, R. 23 — Parties, addition of — C. P. C. 

(O. C., S. 564) — Legality. 

An order of remand of an appellate Courtcu - 
reefing the lower Court to add parties is an order 
upon a point necessarily preliminary to the proper 
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decision and trial of the suit and is perfectly 
legal. (1910) 5 Ind Cas 998 (999) : 37 C 171 (DB). 

-O. 41, R. 23 (S. 562 old Code) — Remand — 

Preliminary point, what is — Liability for compen¬ 
sation — Amount of damages. 

Where by reason of the decision on one or more 
of the issues recorded in the case, there has been 
no necessity for the consideration of the other 
issues, the suit was dismissed on a preliminary 
point the appellate Court finding that the issues 
considered were wrongly decided and the suit 
wrongly dismissed, remanded the case for the dis¬ 
posal of the suit after consideration of the remain¬ 
ing issues. 

Held, the suit was properly remanded under S. 
562. There were two questions in the case viz., 
the liability of the defendant to compensate the 
plaintiffs, and the amount of damages. The Court 
of first instance held the plaintiffs were not en¬ 
titled to damages and dismissed the suit on this 
preliminary point. On appeal, the Court of appeal 
held the plaintiff was entitled to damages and 
remanded the suit for ascertainment of damages 
(1908) 8 Cal LJ 159 (161). 

- O. 41, R. 23 (S. 562 old Code) — “Preliminary 

point”. 

Held, that the decision on an issue as to whether 
or not the document which formed the basis of 
the suit was void in consequence of its having been 
executed in favour of a minor was a decision on 
a preliminary point, such as justified a remand un¬ 
der S. 562, C. P. C. (f907) 30 A 63 (66) : 1903 AWN 
10 : 5 ALJ 14. 

- O. 41, R. 23 (S. 562 old Code) — Remand — 

Reversal on preliminary point — Time to take ob¬ 
jection to reversal. 

Where the Court of first instance decides a suit 
on a preliminary point and. the appellate Court 
reverses the decision on such point and remands 
the suit for disposal on the merits, the proper 
time for the High Court to consider the correct¬ 
ness of the decision on the preliminary point is 
in second appeal, if any, preferred from the decree 
after remand. (1905) 15 MLJ 292 : 28 M 444 (451, 
452) (DB). 

(b) Entire case must have been disposed of on a 

preliminary point. 

-O. 41, R. 23 — Disposal of suit on statement 

made on special oath — If disposal on preliminary 
point — Order of remand — Appeal — Oaths Act, 

S. 11. 

When a suit is disposed of on a particular evi¬ 
dence which has the effect of conclusive proof of 
the facts in controversy between the parties, it 
cannot be said that the suit has been disposed of 
on a preliminary ground. It may be that elabo¬ 
rate evidence may not be given at such a trial; 
but all the same, the suit is disposed of on merits. 

A suit disposed of on a statement made by the 
defendant on special oath, cannot therefore be said 
to have been disposed of on a preliminary ground, 
as under S. 11 of Oaths Act such statement is 
conclusive proof of the matter stated as against the 
plaintiff who has offered to be bound by that oath. 
By offering to be bound by the oath of the defen¬ 
dant, the plaintiff cannot be said to have submitted 
his dispute to his arbitration. The decision to be 
given is that of the Court, though based upon evi¬ 
dence which carries with it the effect of conclusive 
Proof. AIR (Vol 33) 1946 Pat 272: 27 PLT 22: 12 
BR 223 : 22 2 Ind Cas 210. 

" O. 41, R. 23 — AH issues except one decided 
Case tried fuUy. 

The remand contemplated by . 41, R. 23, Civil 
Jf* C., is one made in a case where the first Court 
na s disposed of the suit on a preliminary point 
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so as to exclude evidence of essential facts. Where 
every single issue which the parties had raised 
in the first Court is decided exeept one and the 
parties were not shut out from adducing any evi¬ 
dence they pleased upon it and the decision came 
later, after the case had been tried as fully as 
the parties desired, a decision of such kind cannot 
be considered as one upon a preliminary point 
AIR (Vol 27) 1940 Nag 349: ILR (1940) Nag 538: 

1940 NLJ 350: 191 Ind Cas 566 (DB). 

-O. 41, R. 23 — Suit for arrears of rent aJid 

ejectment — Court finding notice was given and 

decreeing suit — Appellate Court concurring on 
issue of notice but dismissing suit on other ground 
— High Court setting aside decree of Appellate 
Court and remanding case under O. 41, R. 23 — 
Question of service of notice, if can be re-agitated 
on remand. 

A suit was brought for the recovery of arrears 
of rent and for possession of a plot' of land by 
the removal of a house builc thereon. The suit 
was contested by the defendants on various 
grounds. The Court of first instance found on the 
ground of notice that notice for ejectment was 
given by the plaintiff and decreed the suit against 
the defendants but on appeal the District Judge 
held that notice was proved to be given but re¬ 
versed the decree of the Court of first instance on 
the ground that the ‘sarkhat’ which was the basis 
of the suit, was inadmissible in evidence as it was 
unregistered. 

The High Court on appeal set aside the decree 
of the lower Appellate Court and remanded the 
case to the trial Court under O. 41, R. 23. The 
Court decreed the claim of the plaintiff. On 
appeal the lower Appellate Court again reversed 
the decree of the trial Court on the ground that 
no notice was legally served on the defendants as 
required by S. 106 of tfie T. P. Act, It was con¬ 
tended in second appeal that in view of the con¬ 
current findings of two Courts on issues of notice 
against the defendants, it was not open to them to 
raise the same question again on remand: 

Held, that the case was decided on a prelimi¬ 
nary point and by the remand order of the High 
Court under O. 41, R. 23, the case was re-opened 
and therefore, it was open to the defendants to re¬ 
agitate the question of due service of notice in 
the light of the fresh evidence produced by them. 
AIR (Vol 25) 1938 All 388: (1938) ALJ 511: 1938 
AWR (HC) 328: 176 Ind Cas 393. 

-O. 41, R. 23 — Material document not con¬ 
sidered. 

Where a suit is dismissed after considering the 
evidence but in appeal it was held that a material 
document was not taken into consideration and 
the case was remanded under O. 41, R. 23, for re¬ 
decision: 

Held, that it was open to the party who relied 
on this document to prove it in the trial Court. 

As this was not done by or on behalf of the plain¬ 
tiff, he was not entitled to a fresh trial. The case 
was not decided on a preliminary point by the 
trial Court and the Appellate Court had no power 
to remand the case for a fresh decision under O. 

41. R. 23. AIR (Vol 24) 1937 Lah 454 : 38 PLR 1154: 
170 Ind Cas 422. 

-O. 41, R. 23 — Issues framed and evidence re¬ 
corded in lower Court — Suit disposed of on find¬ 
ing of same — Remand. 

The expression ‘preliminary point’ used in O. 41, 

R. 23, is not confined to such legal points only as 
may be pleaded in bar of suit, but comprehends 
all such points as may have prevented the Court 
from disposing of the case on the merits whether 
such points are pure questions of law or pure ques¬ 
tion of fact. It is competent to an Appellate Court 
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to remand a case, where the Court of first in¬ 
stance, having framed issues and recorded all evi¬ 
dence has decided the case with reference to its 
findings on one or two issues leaving the other 
issues undecided. AIR (Vol 20) 1933 Rang 413: 
149 Ind Cas 1120. 

“—41, R. 23 — Where a Court has disposed of 
the whole suit as it stands before it, it cannot 
be said that the disposal was on a preliminary 
point merely because it has not dealt with the 
further issues, which might have arisen if the 
suit had been framed otherwise originally or if 
an amendment of the pleadings had been allowed 
later in the history of the suit. AIR (Vol 18) 1931 

Mad 1: 33 MLW 210: 60 MLJ 713: 132 Ind Cas 311 
(DB). 

-O. 41, R. 23 — Preliminary point — Trial Court 

deciding- on merits also — Remand — Propriety. 

A preliminary point must be decided as a prelimi¬ 
nary point and at the earliest stage of the suit. It 
is not proper that a preliminary point should be 
decided along with the points involved in the 
merits of the case. 

Where the defendant raises the plea that the 
plaintiff, has no right to maintain the suit and 
also that the suit is bad for misjoinder of parties 
and causes of action and the trial Court decides 
the case even on merits and dismissess the suit 
iii appeal from the order of dismissal the appellate 
Court should accede to the request of the plaintiff 
to ignore the defect of misjoinder of causes of ac¬ 
tion and parties because the suit had been tried 
on merits and should not allow the plaintiffs to 
withdraw the suit as against certain defendants 
and to maintain it as against others inasmuch as 
this would mean that the case under trial should 
be thrown away and the defendants should be ex¬ 
posed to the harassment of the second and subse¬ 
quent suit. AIR (Vol 17) 1930 All 863 (DB). 

O 41. R. 23 — Where a case has been decided 
by the trial Court on merits and not on a prelimi¬ 
nary point, remand under O. 41, R. 23, was set 
aside. 123 Ind Cas 542: AIR (Vol 17) 1930 Lah 
181. 

-O. 41, It. 23 — Decision as to rejection of evi¬ 
dence m order to make it a decision on a preliminary 
point, must restrict the trial of the suit. 

Decision as to rejection of evidence in order to 
make it a decision on a preliminary point within 

O. 41, R. 23, must be found io have restricted the 
trial of the suit. 

Where the 1st Court tried all the issues framed 
in the case and recorded evidence on all the issues, 
but declined to allow one document to be filed or one 
witness to be examined or even one question to be 
put, with which view the appellate Court might 
no! agree. 

Held, that it was not a decision by the 1st Court 
on a preliminary point. 112 ind Cas 1: 1923 MWN 
1C4: AIR (Vol 15) 1928 Med 991 (DB). 


-O. 41, R. 23 — A case decided only on a preli¬ 
minary issue as to stamp was remanded and the 
decision on the preliminary issue reversed, on the 
assumption of proof of a certain question of fact 
which was necessary for that decision. The trial 
Court was directed to try the question of fact first 
and to consider its effect on the contract in ques¬ 
tion. 67 Ind Cas 965: 24 Bom LR 820: AIR (Vol 
10; 1923 Bom 142 (DB). 

-O. 41, R. 23 — Where a case is not decided on 

a preliminary point the appellate Court has no 
power to remand the case under O. 41, R. 23. 70 
Ind Cas 547 : 35 CLJ 345 : AIR (Vol 9) 1922 Cal 
456 (DB). 

-O. 41, R. 23 — Preliminary point — Disposal 

on — Decision on the whole case — Suit not 
maintainable. 

Where the Court goes into the evidence and re¬ 
cords findings on all the issues, but dismisses the 
suit as not maintainable, the disposal is on a pre¬ 
liminary point. An Appellate Court remanding 
the suit for retrial acts under O. 41, R. 23 thougn 
the Appellate Court might frame certain additional 
issue and send them also for trial. Such an order 
of remand if not appealed against under S. 105 be¬ 
comes final. AIR (Vol 7) 1920 Pat 735: 4 PLJ 645: 
'(1920) Pat HCC 91: 52 Ind Cas 125 (DB). 

-O. 41, R. 23 — Inherent power — Preliminary 

point. 

An Appellate Court has no power to remand a 
case when it was not disposed of on a preliminary 
point in the Court of First Instance. AIR (Vol 4) 
1917 Cal 94: 38 Ind Cas 196 (DB). 

(But see AIR (Vol 4) 1917 Cal 44: 44 Cal 929: 
41 Ind Cas 598). 

-O. 41, Rr. 23 and 25 — Preliminary point — 

Point involving merits of the case. 

Where a suit involved the consideration of the 
issues whether the plaintiffs had title to the lands 
in suit and whether they were entitled to ‘khas’ 
possession and the first court found against the 
plaintiffs on the first point but did not decide the 
other and the Lower Appellate Court reversed the 
finding of the first Court and remanded the suit 
for decision on the second issue. 

Held, the decision of the Munsif was not on a pre¬ 
liminary point within O. 41, R. 23 which has not 
changed the law under the old Code. (1911) 15 
OWN 575: 9 Ind Cas 224 (DB). 

-(). 11, Rr. 23 and 25 — Preliminary point — 

Kt niaml. 

The order of the lower Appellate Court remand¬ 
ing a suit to the first Court, directing it to make 
certain persons parties and to take some other ac. 
tion, is an order upon a point necessarily prelimi¬ 
nary to the proper decision of the suit, and hence 
the order is not illegal. (1910) 37 Cal 171: 5 Ind 
Cas 998 (DB). 


-O. 41, R. 23 — A Court of appeal is not com¬ 
petent to remand a case under O. 41, R. 23, for 
trial where the lower Court has not decided it upon 
a preliminary point. 103 Ind Cas 537: AIR (Vol 
14) 1927 Lah 618. 


--O. 41. R. 23 — Where the trial Court has not 

decided the suit on a preliminary point, remand 
cannot be ordered under R. 23, it can then 
be ordered under R. 25. (1926) 96 Ind Cas 44 (Lah). 


-O. 41, R. 23 — Where the death of one defen¬ 
dant was brought to the notice of the Court, but 
the Court continued the suit and passed a decree 
without legal representative. 

Held, that the lower Court must be taken (o 
have disposed of the case on a preliminary point. 
Remand under O. 41. R. 23. ordered. 74 Ind Cas 682: 


5 LLJ 187: AIR (Vol 11; 1924 Lah 33 (DB). 


-O. 41, n. 23 — (S. 562, old Code) — Remand 

— Suit not decided upon a preliminary point. 

In a suit for ejectment of the defendants as 
trespassers and lor damages, the Court of first 
instance found that the plaintiff had failed to 
establish tlie title alleged by him and accordingly 
dismissed the suit. The lower appellate Court 
found that the plaintiff’s title was proved, and 
remanded the case to the Court of first instance 
under S. 562. 

Held, that the suit has not been decided upon a 
preliminary point, and that there was no occasion 
to remand the whole case to the Court of first in¬ 
stance. (1905) 1905 AWN 157 (157) (DB). 

17. Return of plaint. 

-O. 41. It. 23 and S. 115 — Remand after setting 

aside order of lower Court returning plaint for 
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presentation to proper Court — Appeal — Revi¬ 
sion — Competency. 

An appeal against an order passed by the lower 
appellate Court remanding a case to the trial 
Court by reversing the decision of that Court that 
it had no jurisdiction to decide the suit and that 
the plaint should be returned for presentation to 
the proper Court, is incompetent. Nor can such 
an order be revised under S. 115, C. P. Code. 23 
Luck 293: 1948 OA (CC) 1: 1948 AWR (CC) 1: 
AIR (Vol 35) 1948 Oudh 305: 1948 OWN 133 (DB). 

-O. 41, R. 22, O. 43, R. 1 (u) — Suit for 

contract — Order dismissing claim on account of 
valid clause for arbitration — Appellate order set¬ 
ting aside order of trial Court — Appeal. 

In a suit lor accounts, the trial Judge decided 
that according to the contract the matter in dis¬ 
pute had to be referred to arbitration, and he 
made an order rejecting the claim with costs. 
The decree, which followed upon the judgment, 
made it clear that it was the plaint filed by the 
plaintiffs which was rejected. 

The plaintiffs preferred an appeal against the 
order of rejection, and the Court of Appeal set 
aside that order on tne ground that it was the 
duty of the defendants to apply to the Court to 
stay the suit under the Para, 18 of the Second 
Schedule to the Civil P. C. The learned Judge of 
the Appellate Court also determined the question 
of territorial jurisdiction in favour of the plain¬ 
tiffs, and remitted the case to the Court of first 
instance for decision on other issues arising bet¬ 
ween the parties. 

It was urged in appeal that the trial Court re¬ 
jected the “claim” and not the plaint: and that 
the order of the first Appellate Court should be 
treated as an order setting aside the decision of 
the Court of first instance on a preliminary point 
and remitting the case for a fresh decision, and 
that the order was, therefore, appealable under 
O. 43, R. 1 (u): 

Held, that the order of the first Court was only 
an order rejecting the plaint, that the order of 
the Aopeilate Court setting aside that order was 
not an order under O. 41, R. 23. and no appeal 
lay under O. 43, R. 1 (u). AIR (Vol 18) 1931 Lah 
4D7: 32 PLR 409: 131 Ind Cas 750 (DB). 

--O. 41, R. 23 — An order of an appellate Court 

setting aside an order of the Court of first in¬ 
stance rejecting a plaint and directing it to pro¬ 
ceed with the trial of the suit on the merits is 
not an order under O. 41. R. 23 and is not appeal- 
able under O. 43, R. 1: 108 Ind Cas 597: AIR (Vol 
16) 1929 Lah 83. 

18. Revision. 

•-O. 41, R. 23 — Order remanding case and direc¬ 

ting refund of stamps. 

Revision is competent from an order remanding 
case under O. 41, R. 23, and directing refund of 
stamps even after the finding has been given on 
the issue remanded. AIR (Vol 27) 1940 Lah 290: 42 
PLR 201: 189 Ind Cas 464. 

-O. 41, R. 23 (Oudh), S. 115, O. 6, R. 17 — 

Amendment to O. 41, R. 23, construction — Revi¬ 
sion, if lies. 

The words “have not been decided” of the amend¬ 
ment of O. 41, R. 23. Civil P. C., made by the 
Oudh Chief Court, do not mean “have not been 
decided by the Appellate Court.” The amendment 
clearly refers to a decision of all the questions 
arising in the case, by the trial Court and not to 
their decision by the Appellate Court itself. 

A revision however can be maintained. AIR 
(Vol 27) 1940 Oudh 367: 1940 OWN (CC) 500 : 

1940 AWR (C C) 248: 16 Luck 65: 188 Ind Cas 893 
<DB). 
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-O. 41, R. 23 — An improper order of remand 

can be interfered with in revision. AIR (Vol 23) 
1936 Pat 160: 16 PLT 795: 2 BR 358: 161 Ind Cas 
699. 

-O. 41. R. 23 — Although the Court has in¬ 
herent power to remand a case even where O. 41, 
R. 23 dees not apply provided that interests of 
justice require it, yet the Court has no inherent 
power to disregard a method of procedure enjoin¬ 
ed or provided by the Code and adopt a different 
one unless it really is necessary in the interests of 
justice. Where the Court does this it acts with¬ 
out jurisdiction and the High Court can interfere 
in revision. AIR (Vol 22) 1935 Bom 216: 37 Bom 
LR 203: 155 Ind Cas 381. 

-O. 41, R. 23 — Order returning plaint set aside 

and case remanded on appeal — Order of remand 
is not appealable — Appeal may be treated as a 
revision. AIR (Vol 22) 1935 Mad 574: 158 Ind 
Cas 252. 

-O. 41, R. 23 — Dismissal of suit on ground of 

res judicata — Remand for decision on merits — 
Revision against order of remand —* Competency 
of. 

An order of remand under O. 41, R. 23, simply 
sets aside the order of the original Court only on 
that issue, or in other words, decides that issue 
differently and directs the original Court to decide 
the rest of the case. Where a suit for partition 
of a vacant site is dismissed on the ground of the 
matter being res judicata on account of a prior de¬ 
cision by which the site was left joint for the use 
of all co-sharers and on appeal the suit is re¬ 
manded for decision on merits under O. 41, R. 23 
the order not being one by which a case is decided, 
cannot be subject of a revision. AIR (Vol 20) 1933 
Pesh 48: 147 Ind Cas 703 (DB). 

-O. 41, R. 23 Suit under-valued — Objection 

to jurisdiction not raised — Remand by Appel¬ 
late Court on the ground of want of jurisdiction. 

Where a suit for maintenance was valued at 
Rs. 3.000 and filed in the Court of a Subordinate 
Judge of the Second Class and decided on the 
merits, and on appeal it was found that the pro¬ 
per valuation of the suit was Rs. 18.000 and the 
Appellate Court set aside the decree of the trial 
Court lor want of jurisdiction and remanded the 
case for re-trial to the Court of a Subordinate 
Judge of the First Class, and an appeal was pre¬ 
ferred to the High Court against the order of 
remand : 

Held, (1) that the order was not appealable as 
it was not one made under O. 41, R. 23, but could 
be revised under S. 115 ; 

(ii) as the objection to jurisdiction had not been 
raised in the Court of first instance and it was 
not found that any failure of justice had occur¬ 
red, the objection should not have been entertain¬ 
ed in the Appellate Court and the order of remand 
was, therefore, illegal on the merits. AIR (Vol 
19) 1932 Lah 538 (539): 33 PLR 634: 138 Ind Cas 
62 (2). 

-O. 41, R. 23 — Order of remand — Interfer¬ 
ence in revision. 

Where the order of remand is not justified, the 
High Court can interfere in revision. AIR (Vol 
17) 1930 All 863 (DB). 

-O. 41, R. 23 — In a municipal election the 

petitioner filed an application before the Subordi¬ 
nate Judge for declaring the election of the res¬ 
pondent. illegal. The Subordinate Judge held that 
the election was vitiated by illegality and allowed 
the petition. An application was made to the 
High Court by the respondent which came on for 
nearing before a single Judge. He held that he 
was bound by the decision of the Subordinate 
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Judge on the question of illegality and remanded 
the petition to the Subordinate Judge for a fresh 
finding upon the issue “whether the elect on was 
materially affected by the irregularity found” and 
for disposal accordingly. The Subordinate Judge 
•n remand found that the irregularities, if any, 
did not affect the result of the election. 

Held, that the High Court could go into the ques¬ 
tion of illegality in revision. AIR (Vol 16) 1929 
Mad 391: 113 Ind Cas 548. 

O. 41, R. 23 — Both parties having no evidence 
to offer on points in issue — Case decided on ad¬ 
missions made — Appellate Court allowing fresh 
questions to be raised and remanding case for 
fresh evidence — Remand can be set aside in revi¬ 
sion. AIR (Vol 16) 1929 Mad 205: 119 Ind Cas 
705 (DB). 

O. 41, R. 23 — Inherent powers — No revision 
Assuming that the Appellate Court has impro¬ 
perly used the inherent power under S. 151 in re¬ 
manding a case, the case is not one of jurisdiction 
and its order cannot be interfered with in revision. 
AIR (Vol 14) 1927 Mad 335: 100 Ind Cas 135- 25 
MLW 198: 38 MLT 15: 52 MLJ 90 (DB). 

-O. 41, R. 23 — Revision lies against order of 

remand finally disposing of matter before Court. 
AIR (Vol 13) 1926 All 55: 89 Ind Cas 404: 48 All 
27: 23 ALJ 891: C LRA Civ 575 (DB). 

-O. 41, R. 23 — A remand order passed by an 

appellate Court which it was not competent to 
pass is liable to set aside in revision. AIR (Vol 12) 
1925 Mod 171: 79 Ind Cas 857 (DB). 

-O. 41. R. 23 — No revision lies from an order 

of remand. AIR (Vol 10) 1923 All 464: 76 Ind Cas 
525. 

-(). 41, It. 23 — Appeal — Revision. 

An order of remand under O. 41. R. 23 which 
is not appealable is not open to revision. 10 PWR 
1912: 140 PLR 1912: 13 Ind Cas 855. 

^ 41, It. 23 — Burden of proof — Error as to 
Punjab Courts Act (1884) S. 70 (1) (b) and (a). 

An order of Divisional Judge remanding a case 
for fresh trial on the ground that the onus of 
proof lay on opposite party is not appealable. No 
revision ’ies under S. 70 (1) as the order is not a 
•decree' but it can by revised under S. 70 (1) (a) 
as the order was bad, the Divisional Court not 
having reversed the decision of the original court 
17 PLR 1910: 123 PWR 1910; G Ind Cas 491. 

O. 41, R. 23 (S. 562 Old Code) — Remand — 
Appeal — Revision. 

r }- judgment-debtor made an application under 
S. 258, C. P. C\, that a notice be issued to a decree- 
holder to show cause why a certain adjustment 
should not be certified. The application was a'low¬ 
ed. The decree-holder applied under S. 108 C. P. 
C., to have the order set aside. The application 
was refused and the prayer to treat it as one for 
review was also refused. On appeal, the District 
Judge remanded it under S. 562 with directions to 
treat the application as foi - a review of judgment. 
The judgment-debtor appealed. 

He'd, that an appeal lay from (ho order of re¬ 
mand under S. 562 and even if not, the appeal 
can be treated as an application for revision, the 
lower court having acted without jurisdiction. 
(190G) AWN 58 (59): 3 ALJ 110 (DB). 

10. Remand. 

(a) Defective trial — Remand. 

(b) Effect of remand by consent. 

(c) Illegal order of remand. 

(d) Improper order of remand. 

(e) Must mention provision on remand. 

(f) Procedure and rights «f the parties on 

remand. 


(g) Remand on question of custom. 

(h) Refund of court fees on remand. 

(i) Remand when justified. 

(a) Defective trial — Remand. 

-O. 41, R. 23 — Applicability — Essential issues 

not framed and decided — Conflicting findings 
given — Sufficient ground for remand for fresh 
trial — Procedure. 

Where, on the pleadings in the case, it is essential 
that the Court should decide questions of posses¬ 
sion, title and limitation, before disposing of the 
suit, but does not decide those issues, and makes 
a decree, the appellate Court will set aside the de¬ 
cree and remand the suit especially which there 
are conflicting findings given in the suit; and the 
lower Court will have to try the case afresh after 
framing the necessary issues and taking evidence 
on the points arising for consideration. AIR (Vol 
37) 1950 Pat. 656 (DB). 

——O. 41, R. 23 — No proper trial. 

Where apart from the allegations of fraud it was 
of the utmost importance to determine the exact 
age of the plaintiff on the date of the institution 
of the previous suit and no issue was framed on 
the point and there was no proper trial, it was a 
fit case to be remanded. AIR (Vol 24) 1937 Lah 
903 : 171 Ind Cas 205. 

*-O. 41, R. 23 — Lower Court disallowing ques¬ 

tion in cross-examination. 

Where it appears clear that the procedure adopt¬ 
ed by the Court below disallowing questions in 
cross-examination was wholly unjustifiable, regard 
being had to the nature of the issue raised in the 
suit; and the Judge’s manner of dealing with the 
points arising for consideration in the case, on the 
pleadings of parties, and on the issues raised for 
determination in the suit was wholly unsatisfactory, 
the High Court will remand the case to the lower 
Court for a re-trial of the same in accordance with 
law after the parties concerned have been given 
opportunity of placing further evidence before the 
Court if they desire to do so. A I R (Vol 23) 1936 
Cal 195 : 162 Ind Cas 697 (DB). 

-O. 41, R. 23 — Document put in — Mechanical¬ 
ly exhibited without reason in trial Court — Objec¬ 
tion to admissibility in second appeal — Appellate 
Court ordered re-trial. AIR (Vol 14) 1927 Lah. 
45 : 99 Ind Cas 920 ; 8 L L J 537. 

-O. 41, K. 23 — Issue not tried by lower Court. 

Where a case is badly conducted in the lower 
Court and an important point has not been put 
in issue, an appellate Court can raise the issue and 
remand the cose for re-trial. AIR (Vol 6) 1919 
Lah 250 : 64 P R 1919 : 51 Ind Cas 712 (DB). 

-O. 41, R. 23 — Where a Court refused to grant 

time for the production of certified copies of 
certain material documents and disposed of the 
suit on the materials on record the appellate Court 
remanded the suit for trial after taking the evi¬ 
dence adduced. AIR (Vol 5) 1918 All 375 : 43 
Ind Cas 57 (DB). 

-O. 41, R. 23 — Where in a suit for possession 

by an auction purchaser in execution of a mortgage 
decree the defts. pleaded tenancy rights as a bar 
to the suit, the court is bound to adjudicate upon 
the plea. If not. the appellate court will remand- 
A I R (Vol 5) 1918 Cal 492 : 42 Ind Cas 550 (DB). 

-O. 41, R. 23 — Procedure. 

When a Court of first instance fails to frame and 
determine a particular issue, the case should be 
sent beiow for a finding on that issue and the de¬ 
cree should not be set aside entirely and the case 
remanded for a re-trial. AIR (Vol 4) 1917 Pat 
463 : 38 Ind Cas 641. 
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■ -O. 41, R. 23 — Suit dismissed on a preliminary 

point. 

When the lower Court has disposed of a case on 
a preliminary point, the Appellate Court will not 
set aside the decree and remand the case, without 
evidence or without any statement based upon 
affidavit to induce the Court to hold that evidence 
is forthcoming which ought to have been produced 
in the Lower Court and which would have been 
produced but for some grave error on the part of 
the pleader. AIR (Vol 2) 1915 Bom 57 : 39 Bom 
352 : 17 Bom L R 187 : 28 Ind Cas 485 (DB). 

-O. 41, R. 23 — Preliminary point — Evidence 

not placed on record. 

An order of remand may, in some cases, be made 
by an Appellate Court, even where the disposal 
has not been on a point which can be strictly called 
a preliminary point. 

In an inquiry as to whether a dispute between 
the parties was settled out of Court, the Munsif 
looked at a receipt, and without exhibiting it in 
evidence or taking ether evidence, decided that 
there had been a settlement out of Court. 

Held, that the Dt. Judge ha.d power to order a 
remand, for rehearing. (1913) 36 Mad 492 : 24 

M L J 512 : (1912) M W N 1000 : 15 Ind Cas 859 
(DB). 

-O. 41, R. 23 — Pleadings — Evidence — 

Remand. 

Where the appellate Court finds that the pill, 
is prejudiced by defective pleadings and a finding 
on evidence which was insufficient and which he 
had not the opportunity of meeting the proper 
course would be to remit an issue on the point. 
(1912) 15 Ind Cas 3 (All). 

- O. 41, R. 23 — Powers of Appellate Court. 

The powers of appellate courts, under the new 
Code are much wider than under the old Code of 
1882 in respect of remand. Where the Appellate 
Court finds there had been no proper trial in the 
court below and important questions had been dis¬ 
allowed and opportunity was not given to the 
parties to adduce evidence fully, the Appellate 
Court can remand the case for retrial though the 
lower Court had not disposed of the case on a preli¬ 
minary point. (1912) 15 C L J 258 : 12 Ind Cas 
684 (DB). 

-O. 41, R. 23 — Where a lower Appellate Court 

thinks the first Court should have framed an issue 
and given a decision thereon, it should remand the 
case. 223 P L R 1911 ; 121 P W R 1911 : 12 Ind Cas 
53. 

(b) Effect of remand by consent. 

■ -O. 41, R. 23 — Suit not decided on preliminary 

point — Remand — Consent of parties—Illegality— 
Waiver — Estoppel — Effect of setting aside — 
Remand. (1905) 15 M L J 236 : 28 M 437 (443). 

(c) Illegal order of remand. 

(i) General. 

(ii) Effect. 

(i) General. 

■ -O. 41, Rr. 23, 25 and 28 — Duty of appellate 

Court to indicate provision of law under which the 
remand is made. 

Ifc is not proper for an appellate Court to pass 
a vague order that the decree is set aside and the 
suit remanded for fresh decision after allowing 
both parties to lead evidence. The Courts of first 
appeal should not remand suits to trial Courts 
without giving any indication as to the provision 
°f law under the C. P. Code, under which they are 
Passing their order or without giving any clear 


direction to the trial Court as to what it has to do. 
1945 R. D. 558 : 1945 A. W. R. (Rev.) 263 (DB) 

-O. 41, R. 23—Appellate Court can remand case 

for fresh disposal under inherent powers. But these 
powers have to be exercised with discretion. Lower 
Court dealing with issues elaborately — Appellate 
Court reversing judgment and remanding case for 
re-trial on ground that lower Court had committed 
several mistakes. 

Held, that the remand order was almost an abuse 
of power. AIR (Vol 22) 1935 Mad 715 : (1935) M 
W N 539 : 41 M L W 758 ; 156 Ind Cas 958. 

-O. 41, R. 23 — Preliminary point — Must be 

independent of merit — Remand order being not 
a decision on preliminary point — Whether bad. 

Where, in a suit to set aside an award, many 
issues were framed, and the suit decreed on the 
ground that the arbitrators had no jurisdiction to 
pass the award, by deciding only issue No. 5 and 
on appeal there was an opposite finding and the 
case was remanded for trial on the issues, under O. 
41, R. 23. 

Held, that the order of remand was bad as the 
provisions of O. 41, R. 23, did not. apply, the deci¬ 
sion on'issue No. 5 was really a decision affecting 
the merits of the case. AIR (Vol 21) 1934 Cal 
49 : 57 C L J 473 : 150 Ind Cas 68 (DB). 

-O. 41, R. 23 — Local investigation accepted by 

trial Court — Appellate Court if not satisfied with 
it can direct trial Court to take evidence under Rr. 
27, 28 and 29 but cannot order retrial. AIR (Vol 
15) 1928 Cal 748 : 110 Ind Cas 448 (DB). 

-O. 41, R. 23 — There is no point in sending the 

case down to the trial Court if the only object of 
adopting that course is to have an enquiry under 
S. 158, Bengal Tenancy Act by a revenue officer. 
The result of such enquiry may be taken into consi¬ 
deration by the appellate Court itself and then 
the appeal may be finally disposed of. AIR (Vol 
15) 1928 Cal 43 : 105 Ind Cas 133 (DB). 

-O. 41, R. 23 — Where the trial Court framed 

seven issues, but decided only the first two and 
dismissed the suit, and the appellate Court remand¬ 
ed the case without deciding any of the issues. 

Held, that the order of the appellate Court was 
wrong as neither R. 23 nor R. 25 of O. 41 applied. 
AIR (Vol 14) 1927 Lah 886 : 103 Ind Cas 119. 

-O. 41, R. 23 — Where the case had not been 

disposed of by the lower Court upon a preliminary 
point, an order of remand made by the lower ap¬ 
pellate Court under O. 41, R. 23 is illegal. AIR 
(Vol 10) 1923 Lah 171 : 70 Ind Cas 1008. 

-O. 41, R. 23 — Where the appellate Court finds 

that there was no full enquiry, it should remand 
the case for fresh trial without recording a finding 
on any issue. It cannot find on one issue in favour 
of the plaintiffs and remand the whole case foe 
trial to the lower Court. AIR (Vol 10) 1923 Mad. 
113 : 70 Ind Cas 655 : 16 M L W 593 : 30 M L T 314. 

—?—O. 41, R. 23 — Powers of Appellate Court. 

The Appellate Court can under the rule only 
frame an issue and send it down to the Lower 
Court for a finding. It cannot remand the case 
for further evidence and pass a fresh decree itself. 
AIR (Vol 3) 1916 Pat 172 : 2 Pat L J 61 : 3 Pa<; 

L W 258 : 38 Ind Cas 797 (DB). 

(ii) Effect. 

- O. 41, R. 23, S. 115 — Illegal order of remand. 

Appellate Court setting aside lower Court’s order 
and remanding suit with re-framed issue with di¬ 
rections to take further evidence if necessary — 
Order is not legal — Appeal, does not lie — Order 
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•can be set aside under S. 115. AIR (Vol 22) 1935 
Lah 161 : 158 Ind Cas 86. 

-O. 41, Rr. 23 and 25 Order R. 23 — Legality. 

An order on remand under R. 23 must be set 
aside, when it should have been made under R. 25. 
AIR (Vol 3) 1916 Lah 298 : 103 P L R 1916 : 96 P 
W R 1916 : 36 Ind Cas 211. 

- O. 41, R. 23 and S. 99 — Grounds for remand. 

An order of remand by an appellate Court for 
retrial of a suit on the ground of the unsatisfactory 
nature of a plan to which no exception was taken 
by the parties at the trial court is an illegal order 
contrary to the provisions of S. 562 and could not 
be validated by S. 578 of the Code. (1909) 32 Mad. 
S3 : 1 Ind Cas 746 (DB). 

-O. 41, R. 23, S. 99 (O. C. Ss. 562. 578) — Remand 

—* Contrary to provision of S. 562 illegal — No ap¬ 
peal from remand order — No waiver. 

A remand contrary to the provisions of S. 562, C. 
P. C. (1882) is illegal and cannot be validated by 
S. 578 C. P. C., (1882); and even if there could have 
been a waiver or consent to cure it, the mere failure 
to appeal did not amount to such consent or 
waiver. (1909) 32 M 83 : 4 M L T 479 : 1 Ind Cas 
746 (746, 747) (DB). 

-O. 11. It. 23; O. 45, R. 1, (Ss. 562, 594 old Code). 

An order cf remand contrary to the provisions of 
S. 564. C. P. C., is not null, and void, and can be 
cured by consent. (1908) 12 C W N 590 (595, 596). 

-O. 41, R. 23 (Ss. 562, 564, old Code) — Erroneous 

order of remand — Subsequent proceeding, if) 
illegal — Merits of a case. 

When a Court of first appeal purporting to act 
under S. 562 ol' the Civil Procedure Code remands 
a case to the Court of lirst instance which had not 
•decided the suit merely on a preliminary point, the 
order is erroneous, but it cannot be said that the 
subsequent proceedings before the lower Courts 
are void merely because of such error. If, in conse¬ 
quence of such erroneous remand, there has been 
a wrong decision affecting the merits of the case, 
then and then only, will the subsequent proceed¬ 
ings. be set aside. 

Where the Court of first instance originally de¬ 
creed the plaintiff’s suit but after an erroneous re¬ 
mand dismissed it. 

Held, that the reversal of the former judgment 
was not a wrong decision affecting the merits of 
the case. (1907) 5 CLJ 71 (77) (DB). 

Id) Improper order of remand. 

(i) General. 

(ii) Effect. 

(i) General. 

-O. 41, R. 23 — Grounds — Evidence not led in 

is|»ito of notice of issue — Remand to make up de¬ 
ficiency is not proper. 

Where a party concerned chooses to lead no evi¬ 
dence though notice of the issue involved had been 
given to them, it is of little use to argue that they 
may now be given a fresh opportunity by remand¬ 
ing tlie suit. AIR (Vol 38) 1951 Ajmer 93. 

-O. 41, R. 23 and O. 20, R. 5 — Appellate Court’s 

power to order remand — When to be exercised — 
Remand tm the ground of defect in form of judg¬ 
ment — If justified. 

Any order passed under O. 41, R. 23 of the Code 
remanding a suit is an appealable order; and the 
question that the High Court has to consider in 
appeal from an order under O. 41, R. 23 is whether 
the lower appellate Court has given proper reason 
for remanding the suit. Under the rule, the appel¬ 
late Court can remand the suit if in reversing or 


setting aside the decree it considers it necessary in 
the interests of justice to do so. But it cannot do 
so without considering the facts. It is only where 
the appellate Court finds it necessary to reverse or 
set aside the decree that it is entitled to remand 
the suit. 

Where the judgment of the trial Court contains 
its findings on all material questions of law and 
fact, but is defective in that it did not discuss sepa¬ 
rately under the heading of the individual issues 
the evidence bearing on each issue and it recorded 
its findings on the several issues without giving 
any summary of the evidence relating to the vari¬ 
ous issues, an order by the lower appellate Court 
remanding the suit for fresh disposal on the sole 
ground that the judgment contravened the provi¬ 
sions of O. 20. R. 5, C. P. Code and without discuss¬ 
ing the evidence at all, is improper and has to be 
set aside. 

The objection to the form of the judgment of 
the trial Court is not so much that it contravenes 
the provisions of O. 20, R. 5 of the Code, which 
does not seem to require anything more than that 
reasons should be given for the findings under the 
individual issues, but rather that if it tends to loose 
thinking. AIR (Vol 35) 1948 Mad 488 : (1948) 

1 M L J 427 ; 61 L W 407 : 1948 M W N 428. 

-O. 41, R. 23 — Remand by Appellate Court — 

Higher Appellate Court modifying remand without 
notice to opposite party. 

Ordinarily when a higher Court intends in any 
way to modify the order of remand of a lower 
Appellate Court, it would not do so without first 
issuing notice to the opposite party and giving him 
an opportunity to put his case before that Court. 
But if the remand order has been modified with¬ 
out notice to other party, the order modifying the 
remand order though irregular is not ultra vires 
and without jurisdiction. AIR (Vol 19) 1932 All 
16 : (1931) A L J 858 : 135 Ind Cas 558 (DB). 

-O. 4!, R. 23 — Grounds for remand — Improper 

remand — Decision not on preliminary point. 

Where the trial Court does not decide a case on 
a preliminary point, a remand under O. 41, R. 23, 
cannot be made. AIR (Vol 17) 1930 Lah 639. 

-O. 41, R. 23 — Insufficient grounds. 

Suit in Court of Second Class Sub-Judge return¬ 
ed for proper presentation — First Class Sub-Judge 
rejecting plaint — Appeal from order returning 
plaint — Rejection not brought to notice — Case 
remanded to Second Class Sub-Judge — No plaint 
being in existence remand was void. A I R (Vol 
16) 1929 Bom 202 : 118 Ind Cas 252 : 31 Bom L R 
357 (DB). 

-O. 41, R. 23 — Questions of law. 

If the decision of the lower Court is clearly right 
in law, there is no need to send the case back be¬ 
cause it may have been based upon a debatable 
point of law. AIR (Vol 16) 1929 Mad 718 : 119 
Ind Cas 43 ; 30 M L W 230 ; 1929 M W N 74. 

-O. 41, R. 23 — Where the trial Court gave find¬ 
ings on all the issues except one but without rea¬ 
sons and the appellate Court remanded the case 
under R. 23. 

Held, that the order was irregular and ought to 
be set aside and that the fact that the appellant 
would be prejudiced is not being able to raise an 
objection as to its jurisdiction in the appellate 
Court is no ground lor refusing to set aside the 
remand. AIR (Vol 12) 1925 Mad 171 ; 79 Ind Cas 
857 (DB). 
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-O. 41, Rr. 23 and 27 — Grounds for remand — 

Insufficiency of evidence. 

An Appellate Court could not set aside the deci¬ 
sion of une trial court in pill’s favour on the gro¬ 
und that the evidence adduced by the aeft. in sup¬ 
port of his plea was not satisfactory and sufficient. 
If the suit was decided on the merits and not 
erroneously disposed of, upon a preliminary point 
by the trial Court, the Appellate Court should have 
come to a decision itself and should not have allow¬ 
ed the parties to adduce additional evidence as no 
case was made out under O. 41, R. 27, C. P. C. A I 
R (Vol 4) 1917 Cal 711 ; 25 C L J 473 : 39 Ind Cas 
886 (DB). 

—O. 41, R. 23, S. 99 (Ss. 562, 578 Old Code) — 
Irregularity — Powers of lower Court on remand — 
Full case open. 

Where an order of remand by the lower appellate 
Court was not strictly in accordance with the pro¬ 
visions of S. 562, C. P. C. 

Held, that this amounted to an irregularity such 
as was covered by the provisions of S. 578. 

Held also, that the first Court was competent to 
go into the question of res judicata, especially when 
the point had not been raised and tried by the 
Court of first instance at the previous trial and 
had been raised in the appellate Court and dis¬ 
posed of only incidentally for the purposes of the 
remand only. (1907) 11 C W N 380 (386) (DB). 

-O. 41, R. 23, S. 99 (Ss. 562, 578 Old Code) — 

Order of remand, irregular — Breach of contract, 
suit upon — Tort, suit upon — Parties — Obstruc¬ 
tion, suit to remove. 

When a case was remanded for fresh trial appa¬ 
rently under S. 562, C. P. C., on the ground that 
the deposition of the witnesses recorded in the first 
court did not bear the usual certificate, such re¬ 
mand was irregular, because it was not authorised 
by any provision of the Civil Procedure Code; such 
an irregularity is cured by S. 578, C. P. C., and 
does not ipso facto vitiate all proceedings taken 
after the remand. In a suit based upon a breach 
of contract all parties who are damnified by the 
breach must join. 

A suit, however, in which relief is claimed on 
the basis of a tort, may be maintained by any of the 
persons injured thereby, even though the tort is a 
damage done to land owned by plaintiff jointly 
with other persons who are not parties to the suit. 
When injury is caused by obstruction to the exer¬ 
cise of the right of irrigation which affects the 
productive powers of the land and endangers the 
receipt of rent from the tenant, not merely the 
tenant in actual occupation but also his landlord 
may sue for declaration of the light and the re¬ 
moval of the obstruction. (1904) 2 C L J 496 (497, 
498) (DB). 

(ii) Effect 

-O. 41, R. 23 — Though an order of remand 

should properly be under R. 25 but if it is actually 
made under R. 23, an appeal does lie, from such an 
order. AIR (Vol 15) 1928 Lah 753 : 110 Ind Cas 
748. 

-O. 41, R. 23 — An order of remand by an appel¬ 
late Court which is such in form and in substance, 
though it be irregular is an order under R. 23 and 
is appealable. AIR (Vol 12) 1925 Cal 1258 : 89 
Ind Cas 744 : 42 CLJ 22 : 30 CWN 41 (DB). 

■-O. 41, R. 23 — Where the trial Court decides 

the suit on merits, it is not open to the appellate 
Court to remand, the case under R. 23 of O. 41, as 
though the suit had been decided on a preliminary 


point. The appellate Court should take the course 
indicated in R. 2* or the course indicated in R. 25. 
A I R (Vol 10) 1923 Cal 323 : 66 Ind Cas 922 (DB). 

-O. 41, R. 23 — Decision not on preliminary 

point — Further investigation. 

An order made by the lower Appellate Court pur¬ 
porting to be and being in form and substance an 
order under O. 41, R. 23 is appealable though the 
Court ought not to have remanded the case under 
the piovisions of that rule. Where the Lower Ap¬ 
pellate Court thinks that the investigation is wrong 
and that there should be further investigation or 
that it is necessary to take additional evidence in 
order to enable it to pronounce judgment it might 
direct such investigation or take such additional 
evidence, retaining the appeals on its file but 
should not make an order under R. 23. AIR (Vol 
7) 1920 Cal 124 : 24 C W N 708 : 31 C L J 360 : 56 
Ind Cas 516 (DB). 

-'O. 41, R. 23 — Remand for fresh decision on 

further evidence. 

An appellate Court cannot remand a case, not 
disposed of on a preliminary point, for a fresh deci¬ 
sion on taking further evidence. It should not 
exercise its inherent power of remand except for 
the ends of justice. AIR (Vol 6) 1919 Cal 1017 : 
27 C L J 596 : 46 Ind Cas 333 (DB). 

-O. 41, R. 23, O. 43, (1) (a), O. 45, R. 4 — Re¬ 
mand — Preliminary paint — Irregular remand 
— Punjab Courts Act (XVIII of 1884), as amend¬ 
ed, S. 70 (a) (b) — Revision — Civil cases — Ap¬ 
peal — Material irregularity. 

The original Court framed an issue, among 
others, whether the parties were governed by cus¬ 
tom or Hindu Law and decided the suit placing 
the onus on the plaintiff. On appeal the Divisional 
judge being of opinion that the onus should have 
been on the defendant remanded the suit for fresh 
trial under O. 41, R. 23, of the C. P. C. 

On further appeal; held, that the order was not 
appealable — Vide Rule 43 (1) (a). 

Held, also, that revision under clause (1) (b) S. 
70, of the Punjab Courts Act did not lie for the 
order passed by the Divisional Court did not amo¬ 
unt to a “decree”; that the order must be revised 
under clause (1) (a) of S. 70 for the form of order 
was bad, the original Court not having determined 
the suit on a preliminary point and the Divisional 
Court not having reversed any decision of the ori¬ 
ginal Court. 

Held further, that O. 45, R. 4, does not apply to 
appeals preferred to the Chief Court but only to 
appeals to the King-in-Council. (1910) 1910 P L R 
No. 17 p. 41 : 6 Ind Cas 491 (491, 492) : 1910 P W 
R 123. 

-O. 41, R. 23 (Ss. 5G2, 564 Old Code) — Illegal 

order of remand — Validity — Waiver — Appeal 
from final decree — Objection to remand — Appeal 
from order of remand after final decree. 

An erroneous order of remand does not affect 
the jurisdiction of a Court and consequently may 
be cured by consent. A party who has consented 
to an erroneous order of remand is not entitled to 
treat it as void and incapable of being validated by 
consent or waiver. No appeal can be filed against 
the order of remand after final decree. When an 
order of remand has been made, its validity may 
be challenged directly and immediately by an ap¬ 
peal under S. 588, Cl. (23), or indirectly under S. 
591 when an appeal is preferred against the final 
decree in the suit. ^ 
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The party affected by the order of remand should 
make his election. He may, if he chooses, prefer 
an appeal against the order of remand and obtain 
a stay of proceedings during the pendency of the 
appeal; he may, on the other hand, carry out the 
order of remand, take the chance of a successful 
termination of the suit in his favour, and, in the 
event of defeat prefer an Appeal against the final 
decree in which the validity of the order of remand 
may be questioned. He cannot, however, if he has 
carried out the order of remand and taken the 
full benefit of it, turn round and prefer an appeal 
against the order of remand. (1907) 6 C L J 547 
(550). 

(e) Must mention provision on remand. 

-O. 41, R. 23 — The Court of appeal when it re¬ 
mands a suit to the trial Court for fresh disposal 
should make it quite clear whether the order of re¬ 
mand is made under O. 41, R. 23, or independently 
of that provision. AIR (Vol 16) 1929 Mad 205 : 
119 Ind Cas 705 (DB). 

(f) Procedure and rights of the parties 

on remand. 

-O. 41, R. 23 — Where a case is remanded for 

re-trial, the parties are not entitled to notice of the 
receipt of records by the lower Court. AIR (Vol 
20) 1923 Cal 83 : 36 C W N 693 : 141 Ind Cas 877 
(DB). 

-O. 41, R. 23 — When a reference is made to the 

District Judge under the Land Acquisition Act and 
objections are taken by various parties to the Col¬ 
lector's award and one person does not take part 
in the proceedings before District Judge, he and 
those who have not appealed from order of Dist¬ 
rict Judge cannot intervene as objectors on remand 
of the case from High Court to District Judge. 
AIR (Vol 20) 1933 Lah 948 : 35 P L R 221 : 147 
Ind Cas 953 (DB). 

-O. 11, R. 33 — Appeal against remand order 

— Maintainability of. 

When once a Court has disposed of a case either 
on a preliminary point or on the merits, it has no 
jurisdiction to re-hear it except by way of a review. 
Its jurisdiction to re-hear the case on remand de¬ 
pends upon the remand order. Therefore, when a 
party not only does not object to the exercise of 
the jurisdiction by the Court, but also takes pail; 
in the proceeding hoping to win the case ultimate¬ 
ly he should not be allowed to repudiate the whole 
proceeding as being null and void when he loses 
the case. On the other hand, if he protests against 
the order of remand and refuses to take part in 
the proceeding subsequent to the order of remand, 
he should not be deprived of the right to appeal 
from the order of remand within the time allow¬ 
ed by law even if the case has in the meantime 
been disposed of bv the Court of first instance. 
AIR (Vol 20) 1933 Rang 413 ; 149 Ind Cas 1120. 

-O. 41, It. 23 — Remand for impleading new 

party. 

A Court of Appeal while sending a case to the 
trial Judge for the purpose of having a necessary 
party brought before the Court should not proceed, 
before the new party has been joined or heard and 
without considering what defences may be available 
against him. to indicate the order which the trial 
Judge should make when he tries the case in the 
presence of proper parties. AIR (V 19) 1932 PC 
146 : 36 MLW 135 : 63 MLJ 3G9 ; 136 Ind Cas 
632. 

-O. 41, R. 23 — Direction that party should pay 

costs within certain period after receipt of order 
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by trial Court — Trial Court, whether bound to 
give notice to party. 

Where a case is remanded with a direction for 
re-trial on condition that the plaintiff pays the 
costs of the previous suit within a certain number 
of days of the receipt of the order of remand by 
the trial Court, the trial Court is not bound to 
serve the plaintiff with notice of the receipt of 
the record by it. It is the duty of the plaintiff to 
take necessary steps to find out when the record 
was received by the trial Court. (1932) 136 Ind 
Cas 251 : 8 O W N (CC) 1235 : 16 R D 9. 

-O. 41, R. 23 — New plea after remand. 

Where an order of remand in a suit for eject¬ 
ment of a raiyat left it open to the Subordinate 
Judge to deal with all questions that might arise 
in the suit, and after remand, in support of his 
defence that he was an occupancy-raiyat, the de¬ 
fendant put forward an additional and new reason 
based on Sub-S. (1-A) of S. 20 of the Ben. Ten. 
Act which was then the law. 

Held, that he was entitled to do so and the Sub- 
oidinate Judge was right in considering it. A I R 
(Vol 18) 1931 Cal 321 : 52 C L J 597 : 35 C W N 
125 : 58 Cal 817 : 131 Ind Cas 398 (DB). 

- O. 41, R. 23 — No notice of remand is given 

in C. P. 

Obiter ;—Where a case is remanded for retrial by 
the First Court no notice is given to the parties 
of the date fixed for the re-hearing according to 
the practice of the Courts in the Central Provinces, 
AIR (Vol 12) 1925 Nag 31 : 76 Ind Cas 46. 

-O. 41, R. 23, O. 45 R. 1 (Ss. 562, 594 Old Code) — 

Order of remand — Maintainability. 

When an order of remand has been made its 
validity may be chal'engei directly or indirectly 
by an appeal under S. 588, Cl. (28) or indirectly 
under S. 591. when an appeal is preferred against 
the final decree in the suit. 

The party affected must, however, make his 
election. He cannot alter having taken the full 
benefit of the order, turn round and prefer an ap¬ 
peal against the order of remand without an ap¬ 
peal against the final decree after the trial. (1908) 
6 C L J 547 : 12 C W N 590 (597) (DB). 

(g) Remand on question of custom. 

-O. 41, R. 23 — Pre-emption — Custom pleaded 

in the first Court — Contract, pleading of, in the 
appellate Court — Latter Court should not decide 
the Doint but allow amendment and remand case. 
A I R (Vol 9) 1922 All 281 : 66 Ind Cas 572 : 44 
All 571 : 20 A L J 464 (DB). 

-O. 41, R. 23 — Order of remand on question of 

custom. 

An appeal from an order of an appellate Court 
under O. 41, R. 23 does lie in all cases except where 
absolutely no right of second appeal is given in 
the body of the Code or by any other law. The Le¬ 
gislature intended to put orders of remand on 
exactly on the same footing as an appellate decree 
and to make them appealable on precisely the 
same grounds. If a mistake in deciding the ques¬ 
tion of custom can be corrected in an appeal from 
an appellate decree it is reasonable to hold that it 
can and ought to be corrected in an appeal from 
an order of remand also. AIR (Vol 9) 1922 Lah 
178 : 68 Ind Cas 849 ; 3 Lah 218 ; 4 LLJ 359 (FB>. 
(h) Refund of court-fees on remand. 

- O. 41, R. 23 and S. 13, Court Fees Act. 

Suit — Defence struck of —Ex parte decree — 
Appeal — Remand. 
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Held, that the remand being under O. 41, R. 23, 
the applicants were entitled to the refund of their 
court-fee.' (1942) I L R (1942) All 84 : 1941 R D 
983 : (1941) ALJ 604. 

-O. 41, R. 23 — When a case is remanded for re¬ 
hearing and re-decision in accordance with law, 
the court-fee paid in second appeal shall be refund¬ 
ed. (1940) 42 PLR 275. 

-O. 41, R. 23 — A refund of court-fee may be 

ordered when an improper judgment is set aside 
and a remand for proper trial is made. (1940) 42 
P L R 136. 

-O. 41, R. 23 — Even though the Appellate Court 

has purported to remand the suit under £3. 151, Civil 
P. C., if as a matter of fact a remand can be deem¬ 
ed to have been made on any of the grounds men¬ 
tioned in O. 41, R. 23, Civil P. C., the appellant is 
entitled to a refund certificate under S. 13 of the 
Court Fees Act. AIR (Vol 21) 1934 Mad 643 : 40 
M L W 372 : (1934) M W N 1070 : 151 Ind Cas 721 
( 2 ). 

-O. 41. R. 23 — When a Court of second appeal 

remands a case to lower Appellate Court under O. 
41, R. 23, the appellant is entitled to under S. 13, 
Court Fees Act. refund of court-fee paid on memo¬ 
randum of appeal. AIR (Vol 19) 1932 All 641 : 
(1932) A L J 745 : 54 All 1081 : 140 Ind Cas 56 (SB). 

-O. 41, R. 23 — A Court remanding a case under 

S. 151, is competent to order a refund of court-fee 
paid on the memorandum of appeal. AIR (Vol 
19) 1932 Lah 219 : 33 P L R 54 : 136 Ind Cas 559. 

-O. 41 ( R. 23 — Order under. 

Mere omission to pass order ior refund of Court- 
fees does not make an order one as passed under 
any other law. AIR (Vol 16) 1929 Lah 175 : 118 
Ind Cas 393. 

——O. 41. R. 23 — Trial Court dismissing suit with¬ 
out entering into merits on ground of defect in 
description of defendant-Appellate Court directing 
amendment of plaint and remanding the case — 
Court-fee on appeal ordered to be refunded — Ap¬ 
pellate Court’s order was held one of remand and 
open to appeal. AIR (Vol 12) 1925 Cal 716 : 90 
Ind Cas 426 : 52 Cal 783 : 29 C W N 614 (DB). 

-O. 41, R. 23 — Inherent power — Refund of 

Court-fee — Court-fees Act, S. 13. 

Under the new Code a first Appellate Court can 
order a remand for retrial though the decision of 
the Court of First Instance was not on a prelimi¬ 
nary point but it cannot order a refund of Court 
fees unless the decision of the Court of First In¬ 
stance was on a preliminary point. AIR (Vol 5) 
1918 Nag 271 : 42 Ind Cas 304. 

-O. 41, R. 23 — Inherent power — Court-fees 

Act, S. 13 — S. 562 of the Code of 1882, compared 
— Remand only under R. 23. 

Only O. 41, R. 23 expressly allows a Court of first 
appeal to remand a case for a second decision by 
the original Court. Only when a remand is made 
under this rule. S. 13 of the Court Fees Act. 1870 
permits and directs a refund of the Court fee paid 
on the memo, of appeal. Except under O. 41. R. 23, 
no case sha 1 ! be remanded for a second decision 
which can disposed of finally by the first Appellate 
Court. A ip tvol 3) 1916 Nag 17: 12 NLR 126: 

36 Ind Cas 241. 

(i) Remand when justified. 

- >0. 41, Rr. 23 and 25 — Remand for decision of 

question of law — If justified. 

There is no justification for an appellate Court 
to sent back for the decision of the trial Court a 
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question which is entirely a question of law. A I 
R (Vol 37) 1950 Cal 510 : 85 C L J 270. 

- O. 41, R. 23 — Remand when justified — No 

material before appellate Court for concluding 
that decree was wrung — Remand to mane t ie 

trial Court to think over a matter once again _ If 

justified. 

In a suit certain allegations were made against 
the present appellant that he had fabricated some 
secondary evidence. The trial Court dismissed the 
contention. There was an appeal which was dis¬ 
missed and a second appeal against it to the High 
Court was pending. Meanwhile the respondent 
filed an application requesting the Court under S. 
476, Criminal Procedure Code, to file a complaint 
against appellant. The Court refused the request. 

i On appeal under S. 476-B of the Criminal Proce¬ 
dure Cede the District Judge finding the lower 
court’s enquiry somewhat inadequate remanded the 
matter with a direction that the then presiding 
Subordinate Judge (the successor to the Judge who 
had passed the prior order) should make such en¬ 
quiry as lie deemed fit and hear and decide whe¬ 
ther a prosecution was necessary in the interests 
of justice. 

Held, the remand under the circumstances was 
improper. Under O. 41, R. 23. Civil Procedure 
Code, a remand can be ordered only where the ap¬ 
pellate Court finds it necessary to set aside a de¬ 
cree and that can be done only if the Court has 
material for concluding that the decree was wrong. 

An appellate Court cannot direct the trial Court 
to think over a matter once again and give fresh 
findings on the same issue giving some vague and 
general directions to make further inquiry. The 
District Judge could have himself suo motu en¬ 
quired into the matter if he wished but he could 
not direct the Subordinate Court under the cir¬ 
cumstances to make another inquiry. (1950) 
1950-2 MLJ 370. 

-O. 41, Rr. 23 and 31 — Remand when justified 

— Absence of discussion of evidence by first appel¬ 
late Court and finding on important issue. 

Where a lower appellate Court has neither dis¬ 
cussed the oral or documentary evidence nor given 
any finding on the point necessary for the deci¬ 
sion of the case but allowed the appeal the case 
has to be remanded to that Court for fresh disposal 
after discussing the evidence and arriving at the 
findings on the points arising. 1949 R D 406 (DB). 

-O. 41, Rr. 23 and 27 — Remand — Grounds —- 

Additional evidence tendered to appellate Court — 
Remand on that ground — Legality — Duty of ap¬ 
pellate Court. 

The mere fact that evidence was tendered before 
the appellate Court would not justify any remand 
of the case. The powers of the appellate Court to 
admit additional evidence in appeal are contained 
in O. 41. R. 27 of the Code. Under that rule when¬ 
ever additional evidence is allowed to be produced 
by an appellate Court, it is bound to record its rea¬ 
sons for its admission. Further, the Cls. (a), (b) 
and (c) of R. (1) must be considered to find out 
whether a case is made out for admitting addi¬ 
tional evidence. AIR (Vol 351 1948 Mad 348 : 
61 L W 330 : 1948 M W N 313 : (1948) 1 M L J 336. 

_ a <n. R *>3 — T.nivrr Court’s decision vitiated 

by misdirection as regards onus. 

Where the decision of the lower Court is obvious¬ 
ly vitiated bv misdi v eetion as regards onus and 
the determination of the dispute Involves question 
of fact as well as law and an appeal lies only on a 
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O. 41, R. 23 — No ground — Adducing of all 
evidence — Remand — Propriety of. 


question of law, the Appellate Court should order 
a new trial. AIR (Vol 28) 1941 P C 99 : 8 B R 184 
; 1941 A W R (HC) Rev 747 : 197 Ind Cas 48 (PC). 

- O. 41, R. 23 — No ground — Respondent shift¬ 
ing liability on other co-defendant not made party. 

If a plaintiff whose suit has been dismissed 
choses to implead in his appeal only one of two co¬ 
defendants against whom an alternative claim was 
made, he has only himself to blame if the respon¬ 
dent in the appeal succeeds in shifting the liability 
on to the defendant who has not been impleaded 
in the appeal. It is not either necessary or desir¬ 
able in the interest of justice in such a case, mere¬ 
ly because a wrong decree passed against one who 
was no longer a party has been challenged in re¬ 
vision, to direct the appeal to be re-heard and to 
allow the plaintiff to do that which he should have 
done in the first instance, namely implead both 
the defendants. AIR (Vol 27) 1940 Mad 609 : 51 
M L W 615 : (1940) M W N 422 : 191 Ind Cas 891. 

■-O. 41, R. 23 — Remand — General rule. 

As a general rule, it is undesirable to remand a 
case merely in older to give an opportunity to both 
parties to adduce evidence which might and ought 
to have been put before the trial Court; and there 
is a clear danger that such a remand order may in 
effect be an invitation to perjury. 

But where the Appellate Court found that the 
concubine of a deceased Hindu was entitled to 
maintenance and having regard to the fact that 
she had got a decree in a connected suit for a cer¬ 
tain debt due from the estate of the deceased and 
that there was another claim for maintenance 
tne same estate brought by a widow of the deceased 
which had been remanded for taking further evi¬ 
dence as to the quantum of the assets and liabilities 
of the estate remanded the case of the concubine 
for further evidence on the same point, the eviden¬ 
ce in both suits to be taken in common, the re¬ 
mand was held justified and proper. AIR (Vol 
27) 1940 Mad 511 : (1940) 1 MLJ GO : 51 MLW 
113 : (1940) MWN 109 : 191 Ind Cas 333. 

-O. 41, R. 23 — Remand —? It Is undesirable to 

send case back to first Court for new trial and at 
same time to decide some of issues. 

It is undesirable to send a case back to the first 
Court for a new trial and at the same time decide 
some of the issues. If it should be necessary in 
some extraordinary circumstances to have a fresh 
trial then the Appellate Court should be careful 
not to pre-judge some of the issues. AIR (Vol 27) 
1940 Nag 349 : 1940 N L J 350 : I L R (1940) Nag 
531 : 191 Ind Cas 566 (DB). 

-O. 41, R 23 — No ground — Plaintiff having 

opportunity to produce evidence in trial Court. 

On the pleadings, the Court framed issues which 
arose and noted that the burden of proof was on 
the plaintiff. The plaintiff had every opportunity 
of producing evidence on such issues. 

Held, that it would not be fair to the defendant 
to send the case back to the trial Court in order to 
give an additional opportunity to the plaintiff Re¬ 
producing further evidence. AIR (Vol 23) 1936 
All 78 : 1935 A W R (HC) 1135 : 1G0 Ind Cas 912. 

-O. 41, R. 23 — No ground — Small discrepancy 

in finding as to amount due. 

Where there is a small discrepancy in the find¬ 
ing of amount due, a remand by the second Appel¬ 
late Court will not be justified. AIR (Vol 23) 1*936 
Pat 539 : 3 B R 59 : 15 Pat 709 : 18 PLT79 : 16,5 
Ind Cas 593 (DB). 


Where evidence had been adduced by the parties 
with regard to all the issues which had been framed 
and there was no complaint before the Judge nor 
was there any complaint before the High Court that I 
any evidence was shut out, an order of remand by 
the Court of first appeal is not proper but that 
Court should dispose of the case on the evidence 
already on record. AIR (Vol 21) 1934 Cal 433 • 

38 C W N 133 : 151 Ind Cas 458 (2) (DB). 

-O. 41, R. 23 — Suit to set aside alienation — 

Triai Court finding land to be non-ancestral —. 
Decree — Appeal — Finding that plaint did not 
attack alienations on ground of incompetency of 
vendors — Remand — Necessity of. 

The plaintiffs as reversioners filed a suit to set 
aside alienations which they alleged had been made 
either by two persons A and B asserting that the 
property belonged to them or as guardians of the 
real owner who was of unsound mind. It after¬ 
wards transpired that they were made by A alone 
and he did not profess to act as guardian of the 
real owner. The trial Court found that the land 
was not ancestral but considering that the suit 
was also in the alternative to set aside the sale on 
the ground of the incompetency of the alleged ven¬ 
dors, he decreed the suit. On appeal the District 
Judge accepted the contention that it was an ordi¬ 
nary suit by a reversioner to set aside an alienation 
of ancestral land brought under the Customary 
Law of Punjab and on the finding that the land 
alienated was not ancestral, the suit should have 
been dismissed, and accepted the appeal. 

Held, that if the District Judge considered that 
the plaint did not expressly profess to attack the 
alienations on the ground of incompetency of the 
so-called alienors, then he should have under the 
circumstances of the case allowed an amendment 
of the plaint and remanded the suit for re-trial as 
he had found that the defendants had been taken 
unawares as to the nature of the suit as found 
by the trial Judge, and this order he should have 
passed specially in view of the fact that the trial 
Judge understood the suit to be of that description 
and the plaintiffs asserted it to be such. AIR 
(Vol 21) 1934 Lah 196 (2) : 147 Ind Cas 491. 

•-O. 41, R. 23 — Admission as to untruth of alle¬ 

gations in plaint — Dismissal of suit — Alternative 
prayer on facts contradictory to allegations in 
plaint — Prayer for remand. 

Held, that the remand should not be allowed and 
the appeal should be dismissed. AIR (Vol 20) 
1533 Lah 1045 : 149 Ind Cas 922 (DB). 

- O. 41, K. 23 - No gr-ound. 

If certain points are urged before the Appellate 
Court to support the trial Court’s order and are 
omitted to be noticed in the appellate judgment 
then the case should be sent down for re-hearing 
and disposal. If it was due to non mention of the 
points bv the Pleader then the presumption will be 
that those points had been abandoned and in that 
case, there would be no justification for a remand. 

A I R (Vol 20 ) 1933 Mad 179 ; 145 Ind Cas 394 

-O. 41. R. 23 — Appellate Court unable to dis¬ 
pose of suit on merits. 

Where it is clearly apparent that the appellate 
Court cannot itself dispose of a suit, on the merits 
by the adoption of the specific procedure men¬ 
tioned in Rr. 24-29 of O. 41, a remand for retrial 
is not only permissible but obviously incumbent 
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on the Court. 101 Ind Cas 281 : A I R (Vol 14) 
1927 Nag. 192. 

-O. 41, R. 23-Where the suit had not been 

disposed of by the trial Court on a preliminary 
point but it had been decided on the merits after 
the entire evidence produced by both the parties 
had been recorded and proper issues had been 
framed by the trial Court and evidence had been 
given by both the parties. 

Held, that remand under O. 41, R. 23, was not 
justified. (1926) 96 Ind Cas 786 (Lah.). 

• -O. 41, R. 23 - Trial Court deciding three 

points and dismissing suit— Appellate Court de¬ 
ciding only one point and remitting case is not 
justified. AIR (Vol 12) 1925 Cal 716 : 90 Ind Cas 
426 : 52 Cal 783 : 29 C W N 614 (DB). 

-O. 41. R. 23 — Remand should not be made 

where necessities of case are specifically provided 
for by the Code. AIR (Vol 12) 1925 Cal 274 : 82 
Ind Cas 663 (DB). 

-O. 41, R. 23 — Where the judgment of the 

lower Court is based on inadmissible evidence, re¬ 
mand would be proper but where apart from the 
inadmissible evidence the Court is mainly 
influenced by the absence of evidence on behalf of 
the defendant and the positive evidence of plain¬ 
tiff’s witnesses, it will serve no useful purpose to 
remand the case for a reconsideration of the evi¬ 
dence. AIR (Vol 11) 1924 Cal 370 : 71 Ind Cas 
300. 

-O. 41, R. 23 — Omission to consider facts and 

actual bringing them to notice must be proved to 
justify remand. AIR (Vol 11) 1924 Nag 65 : 71 
Ind Cas 43. 

* -O. 41, R. 23 — Where the Court of first hearing 

appears to have decided every issue, the fact that 
its decision on a preliminary point covered the 
decision on the remaining points does not justify 
its being held that the decision was only on a pre¬ 
liminary point. AIR (Vol 11) 1924 Oudh 97 : 
74 Ind Cas 582. 

-O. 41, R. 23 — Where pleading of gross negli¬ 
gence is not distinct but issue framed is wide 
enough to cover gross negligence and evidence is 
produced to prove it, finding as to gross negligence 
is necessarv, and remand is justifiable. AIR (Vol 
10) 1923 Mad 718 : 45 M L J 324 : 74 Ind Cas 218 : 
18 MLW 49 : 1923 MWN 452 : 33 MLT 46 (DB). 

-O. 41, R. 23 — Order under inherent powers to 

be made only where justice demands it — C. P. 
Code, S. 151. 

Held, that an appeal lies from the order. To 
say that, there is no appeal where the Court acts 
in contravention of the rule and reverses the judg¬ 
ment of the trial Court and remands the case 
where the order of remand is erroneous. An appel¬ 
late Court has inherent powers to order a remand 
which can, however, be made only where the 
justice of the case demands it. AIR (Vol 9) 1922 
Cal 279 : 80 Ind Cas 172 (DB). 

-O. 41, R. 23 (S. 562 Old Code) — Remand — 

Arbitration — Appeal from decree based on award 
— Further reference to arbitration — Bad award. 

On appeal from a decree based upon an award 
the parties agreed to refer the matters in dispute 
again to arbitration. The second arbitration, how¬ 
ever, proved infructuous, the court holding that 
the award could not be sustained. 

Held, that the lower appellate court was right 
under these circumstances in remanding the case 
to the court of first instance under S. 562 for dis¬ 
posal on the merits. (1905) 1905 A W N 164 : 2 
A L J 477 (479) (DB). 


20. Scope and applicability. 

Q- 41, R. 23 — O. 41, R. 23-A (Lahore Amend¬ 
ment) — Scope — Appeal — Order rejecting plaint 
under O. 7, R. 11 — Appeal — Reversal and remand 
—■ Second appeal — Competency. 

Where the trial Court rejects a plaint under O. 7, 
R. 11, C. P. Code, for non-payment of additional 
court-fce demanded, and the appellate Court in 
appeal from such rejection reverses and remands 
the case, the order of remand is competant in view 
o: the addition of R. 23-A to O. 41, C. P. Cede, bv 
the Lahore High Court Amendment. AIR (Vol 
35) 1948 EP 9 : 50 PLR 14. 

——O. 41, R. 23 — Remand under inherent power 
of Court — Appealability. 

O. 41, R. 23, C. P. Cede, applies only when a case 
has been determined by the trial Court on a preli¬ 
minary point. It can have: no application to cases 
where all ihe issues framed have been determined 
and findings recorded thereon. If there is a re¬ 
mand in such a case it must be taken to have been 
made under S. 151, C. P. Code, in the exercise of 
the inherent powers of the Court. The result would 
be that in the latter case nc appeal would ordinari¬ 
ly lie. The question as to whether an order falls 
under R. 23 of O. 41 or not has to be determined 
with reference to the order itself and any expres¬ 
sion of opinion in regard to it by the Juuge who 
passed the order cannot affect the decision of that 
question. AIR (Vol 35) 1948 Oudh 220: 1948 OWN 
117: 1948 AWR (CC) 37: (1948) OA (CC) 37. 

-O. 41, R. 23 — O. 41, R. 23-A and O. 43, R. } 

(u) (Lah) O. 41, Rr. 25, 27, Ss. 96, 122 — Conditions* 
which every rule framed by High Court must satis¬ 
fy — 41, 11. 23-A and O. 43, R. 1 (u) are intra 

vires of Lahore High Court 

It is essential for the validity of every rule fram¬ 
ed by the High Court to satisfy the following condi¬ 
tions; (l) the delegated power of legislation confer 
red on the Hign Court in Part 1C of the Code is limit¬ 


ed Ic annulling, or altering or adding to the i ules in 
Sch. I. of tiie Cede; (L> tile rules framed must 
i elate to matters regulating the Droccdure of the 
High Court or Subordinate Courts; and (iii> such 
iules must not be inconsistent with any provision, 
in the body of the Code. Rule 23-A of O. 41. a?, 
amended, does not offend against S. 128; it is not in 
any way inconsistent with S. 151 or anv othc- 
provision in the body of the Code. If S. 151, era. 
powers an Appellate Court to remand a case (not 
covered by R. 23. or R. 25), under its inherent poweu 
“in the interest of justice”, R. 23-A of O. 41. reallv 
makes explicit provision for such a remand order: 
it, therefore, far from being inconsistent, with S. 
151, really gives effect to it. 


Section 104. Civil P. C., permits appeals not only 
from orders mentioned in R. 1 of O. 43. as originally 
enacted but also from rules as might thereafter be 
added by the High Court under S. 122, after following 
the procedure laid down in Part X. Accordingly, if 
the High Court adds a rule to O. 43. as R. 23-A, 
making an order appealable, which was not appeal- 
able formerly, such rule is automatically covered bv 
S. 104. Both O. 43. R. 1 (u) and O. 41. R. 23-A as; 
amended, are. therefore, intra vires of the Lahore 
High Court. AIR (Vol 29) 1942 Lah 201: 44 PLR 
253: ILR (1943) Lah 569: 201 Ind Cas 667 (DBi 


-O. 41, R. 23 — Provisions of S. 107 as elucidated 

by O. 41. R. 23. are not intended to allow unsuccess¬ 
ful litigant in lower Court to patch up weak parts 
in a case and fill up omission. AIR fVoI 28)'1941 
Pesh 28 : 1941 Pesh LJ 28 ; 193 Ind Cas 871 (DB). 

-O. 41, E, 23 — An order of remand would fall 

under R. 23 only when it is necessitated by some 
question arising in the case not having been decided 
but where the remand has been ordered because the 
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entire trial of case was considered unsatisfactory 
and pleadings of parties were found to be vague and 
indefinite, it is clearly a remand under inherent 
powers of Court and not one falling under R. 23. 
(1940) 186 Ind Cas 558: 1940 OWN (CC) 185 : 1940 
AWR(CC) 97: 15 Luck 448. 

-O. 41, R. 23 — Order 41, R. 23, applies only if the 

suit has been disposed of on a preliminary point. 
AIR (Vol 25) 1938 Nag 144: ILR (1940) Nag 517: 173 
Ind Cas 266. 

-O. 41, Rr. 23, 25 — Power of remand if limited 

to Rr. 23 and 25. 

An Appellate Court's powers of remand are not 
circumscribed within the limits of O. 41, Rr. 23 and 
25. AIR (Vol 24) 1937 Oudh 338: 1937 OWN (C C) 
377 : 13 Luck 209: 167 Ind Cas 922 (DB). 

-O. 41, R. 23 — Case dismissed by Court under O. 

17, R. 3. 

Order 41, R. 23 only applies when a Court has 
decided the case on a preliminary point. It does not 
apply to a case where the plaintiff’s suit has been 
dismissed by the Court proceeding under O. 17, R. 3. 
AIR (Vol 22) 1935 Rang 123. 

-O. 41, R. 23 — Suit not decided on preliminary 

point. 

Where a suit is not decided on the preliminary 
point, it is not open to the Appellate Court to send 
back the suit for determination to the Court of first 
instance as O. 41, R. 23 does not apply. AIR (Vol 
20» 1933 Cal 632 : 37 CWN 504: 6G Cal 733: 146 Ind 
Cas 671 (DB). 

-O. 41, R. 23 — To determine the applicability 

or otherwise of an order of remand, regard must be 
had to under what provision of law the remand was 
made and not to whether'the remand ought to 
have been made under a particular provision of law. 
AIR (Vol 19) 1932 Lah 311 : 33 PLR 235: 138 Ind 
Cas 202. 

-O. 41, R. 23 — Inherent powers — Scope. 

Even where O. 41, R. 23, does not apply, the suit 
not having been disposed of on a preliminary issue, 
the Appellate Court has inherent pov'er to make an 
order of remand under S. 151. AIR (Vol 17) 1930 
Mad 72: 119 Ind Cas 4G6. 

-O. 41, It. 23 — The provision in S. 105 (2) con¬ 
fines the scope of the appeal from an order of re¬ 
mand under O. 41, It. 23 to the question of the cor¬ 
rectness of the order of remand which may be im¬ 
peached either on the ground that the remand itself 
was illegal as the decision of the first Court was not 
on a preliminary point or on the ground that the 
decision of the preliminary point by the appellate 
Court is erroneous. No other questions can be rais¬ 
ed in such appeal, whatever bearing they may have 
•upon the merits of the appellants’ case. However 
neither party will be precluded from, raising any 
other question which may be legitimately open to 
him, if and when the case comes before the High 
Court subsequently. AIR (Vol 15) 1928 Mad 430 : 

109 Ind Cas 130: 27 MLW 483 (DB). 

-O. 41, R. 23 — Rule applies if whole suit is re¬ 
in an tic cl. 

R. 23. applies only to cases where the whole suit 
has been determined upon a preliminary point, and 
7iot to cases where a port ion only of ihe suit has been 
so decided and reversed on appeal. Where, there¬ 
fore. a case is remanded not for the whole claim 
hut only as to a portion, the remand is not one 
under R 23, and is not appealable. AIR (Vol 13) 

1026 Pat 514: 8 PL.T 9: 192G PIICC 279: 97 Ind Cas 
1 (DB). 

——O. 41, R. 23 — Non-joinder. 

O. 43. R. 1 (u) gives right of appeal against an 
order under O. 41, R. 23, but that rule applies onlv 
when tlie trial Court has disposed of the suit on a 
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preliminary point. Where the Appellate Court set 
aside the trial Court’s decree on the ground of non¬ 
joinder of a necessary party and remanded the case 
for a fresh trial with the addition of such party. 

Held, that this is not disposing of the suit on a 
preliminary point, and so neither O. 41, R. 23 nor 1 
O. 43, R. 1 (u) applied. AIR (Vol 12) 1925 Rang \ 
320 : 92 Ind Cas 368: 4 Bur LJ 159 : 3 Rang 490 
(DB). 

-O. 41, R. 23 — Remand meaning. 

The word remand should be used only when a 
case is returned for decision. It is used in this 
sense in the C. P. Code and is not used there in the 
provisions for return of a case for findings. AIR 
(Vol 12) 1925 Rang 303 : 92 Ind Cas 370: 4 Bur LJ 
135. 

-O. 41, R. 23 — Findings of fact not to be ques¬ 
tioned. 

The Lower Appellate Court made an order of re¬ 
mand under O. 41, R. 23, Civil Procedure Code, re¬ 
manding the case to the Original Court for the deci¬ 
sion of the remaining questions arising in the case. 
An appeal was preferred to the High Court. 

Held, the policy of the legislature being not to 
allow a second appeal on facts, it is difficult to see 
how the appellant coming in appeal under O. 43, R. 1 
(u) can question findings of fact in this Court. AIR 
(Vol 9) 1922 Lah 97 (2) : 59 Ind Cas 715 : 2 Lah 25: 

31 PWR 1921 (DB). 

-O. 41, R. 23 — If the order is simply an order of 

remand, not falling within O. 41, R. 23, it is not ap¬ 
pealable under O. 43, as sub-cl. (u) only refers to an 
order under R. 23 of O. 41 remanding a case. The 
powers conferred by O. 41, R. 23 are not exhaustive. 
AIR (Vol 9) 1922 Mad 112 : 42 MLJ 372: 68 Ind Cas 
869: 45 Mad 449: 1922 MWN 269: 15 MLW 537 : 30 
MLT 217 (DB). 

-O. 41, R. 23 — Remand. 

The power of the appellate Court as regards re¬ 
mand are thus not restricted to the case specified 
in O. 41, R. 23. but the Court may make such 
orders as are necessary for the interests of justice 
and the inherent power extends to orders for re¬ 
mand outside O. 41. R. 23, C. P. C. 1920 Pat HCC 
222: 58 Ind Cas 444: AIR (Vol 7) 1920 Pat 686: 

2 UPLR (Pat) 48 (DB). 

-O. 41, R. 23 (S. 562 old Code) — Remand order- 

jurisdiction of appellate Court. 

The Court of Appeal has no power under S. 560 
of the Code of Civil Procedure to frame issues for 
trial and refer them to the lower Court when the 
latter has rightly or wrongly determined the ques¬ 
tion of fact arising for determination. The power 
can be exercised when the lower Court has omitted 
to determine an essential question of fact. The 
appellate Court can call for further evidence under 
S. 5C8 of the Code and deal with that evidence when 
laid before it. (1909) 9 CLJ 464: 4 Ind Cas 168 (169) 
(DB). 

-O. 41, R. 23 (S. 562 old Code) — Partial remand 

— Bad. 

S. C62. C. P. C.. authorises remand only where the 
entire suit and not merely a portion of it has been 
disposed of on a preliminary point. (1904) 1 ALJ 
503: 1904 AWN 202: 27 A 1G3 (165) (DB). 

—O. 41, R. 23 (S. 562 old Code) — Suit by a co- 
sharer landlord for his share of the rent — Agree¬ 
ment to pay in shares set up — Dismissal of suit on. 
non-proof of agreement — Appeal — Remand order 
on amendment as a suit for the whole rent — Ap¬ 
plicability of S. 562. 

Where the plaintiff brought a suit for his share 
of rent due from a tenant and the suit was dismissed 
as the agreement to pay in separate shares was not 
proved, an appellate court which does not find the 
agreement set up to be true, but only allows the writ) 
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to be amended as a suit for the whole of the rent, 
has no power to remand it for trial under S. 562. 
(1902) 6 CWN 326 (327) (DB). 

-O. 41, R. 24. 

-O. 41, Rr. 24 and 33 and O. 42, R. 1 — Power 

of second appellate Court to decide point not de¬ 
cided by lower appellate Court. 

Under R. 24 of O. 41, C. P. Code, the appellate 
Court may determine a point finally if the evi¬ 
dence on record is sufficient for the purpose and 
under R. 33 of the same order, the appellate Court 
may make an order which ought to have been 
passed by the lower Court. Both these rules are ap¬ 
plicable to second appeals under R. 1 of O. 42. 
Hence where a question has been fully dealt with 
in the lower Court but not decided the second ap¬ 
pellate Court can decide the point on the mate¬ 
rials on record and need not remand the case to 
the lower Court. 1948 RD 257: 1948 AWR (Rev.) 
237. 

-O. 41, R. 24 — Trial Court recording evidence 

but deciding case without considering some evid¬ 
ence as inadmissible — Appellate Court holding 
evidence admissible and without remanding case 
affirming decree on facts after considering whole 
evidence under O. 41, R. 24: 

Held, that the procedure of the Appellate Court 
was justified under O 41, R. 24 and there was 
ground for second appeal under S. 100. AIR (Vol 
20) 1933 Rang 35 : 142 Ind Cas 829 (2). 

-O. 41, R. 24 — Relevancy of documents. 

Question of relevancy of a document, though 
not raised in trial Court can be considered by first 
appellate Court. AIR (Vol 15) 1928 Cal 512 : 109 
Ind Cas 25. 

• -O. 41, R. 24 — Appeal from order returning 

plaint — Decision on merits — Ultra vires. 

Where an appeal is filed from an appealable 
order, the appellate Court cannot take up other 
grounds which have not been decided by the Court 
of first instance. Therefore, where the trial Court 
returns a plaint for want of jurisdiction, in appeal 
the appellate Court can only try the issue of juris¬ 
diction and if it considers the lower Court’s order 
to be wrong, it should simply direct that Court 
to try the suit. Decision by the appellate Court 
on the merits is ultra vires. AIR (Vol 14) 1927 Oudh 
218 : 1 LC 24 : 102 Ind Cas 467. 

-O. 41, R. 24 — Power of Court — Decision on 

the evidence on record — Amendment of pleadings] 
— Title and possession — Adverse possession. 

When an alternative case is pleaded in the Ap¬ 
pellate Court, it will not act under this rule, un¬ 
less the case arises on the facts stated in the plaint 
and defendant is not taken by surprise. AIR (Vol 
4) 1917 Cal 469 : 20 CWN 773 : 36 Ind Cas 890 (DB). 

• -O. 41, Rr. 24 and 25 — Framing new issue. 

Where the Court of first instance had an issue 
“have the plaintiffs, their alleged right of way by 
necessity, grant or prescription”, to which the 
Lower Appellate Court added the issue. Has the 
plaintiff acquired the right of user by custom” and 
then purporting to act under O. 41, R. 24, C. P. C., 
dealt with the case on the evidence as it stood with, 
out taking evidence or remanding the case for 
fresh evidence. Held, that the Judge acted wrong¬ 
ly in that he was not re-settling the issues but 
framed an entirely new issue and that he should 
have proceeded under O. 41, R. 25, C. P. C. AIR 
(Vol 4) 1917 Cal 196 : 25 CLJ 527 : 40 Ind Cas 
411 (DB). 

--O. 41, R. 24 — Second appeal — High Court —• 

Decision on merits. 

When a judgment is reversed in second appeal on 
& point of law the High Court is competent to 
^®cide the case on the merits under O. 41, R. 24 

5F.Y.D./D.F. 20 
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and O. 42, R. 1, C. P. C. AIR (Vol 1) 1914 Lah 68 : 
108 PWR 1914 : 202 PLR 1914 : 25 Ind Cas 144. 

“O. 41, R. 24 — Pleadings — No specific issue 
raised — Disposal by Appellate Court. 

The absence of a specific issue on a point does 
not debar an Appellate Court from disposing of the 
appeal on a finding on that point where it is raised 
in the pleadings and no prejudice is caused to the 
other side thereby. (1913) 6 Bui* LT 134 : 17 LBR 
79 : 20 Ind Cas 674. 

-O. 41, R. 24 — Second Appeal — High Court — 

Power of. 

The High Court has jurisdiction to record its 
finding in the second appeal on a question of fact 
left undetermined by the lower Court, though it 
arises from the admitted facts. (1911) 36 Bom LR 
183 : 13 Bom LR 1183 : 12 Ind Cas 925 : 36 Bom 
183 (DB). 

-O. 41, R. 24 — Powers of appellate Court. 

An Appellate Court has full power to decide with 
respect to evidence on record the issues left un¬ 
determined by the Lower Court without sending the 
case to Lower Court, under O. 41, R. 24. (1911) 10 
Ind Cas 225 (All). 

-O. 41, R. 24 — Refusal of Court of first in¬ 
stance to examine all the plaintiff’s witnesses — 
Appeal by defendant — Decree — Remand. 

Owing to the direction of the Court of first in¬ 
stance only a portion of the evidence available in 
support of the plaintiff’s case was recorded by that 
Court, which decreed the plaintiff's suit. On ap¬ 
peal, however, the lower appellate Court took a 
different view of the plaintiff’s evidence and dis¬ 
missed the suit. Held, that the plaintiff should be 
given an opportunity of producing the evidence 
which had not been recorded owing to the attitude 
taken up by the Court of first instance. 1908 AWN 
140 : 30 A 367 (368) : 5 ALJ 468 (DB). 

-O. 41, R. 25. 

See also Civil P. C., S. 109 and O. 41, R. 23. 

1. Appeal. 

See also Civil P. C., Ss. 104 and 151, O. 41, 
R. 23 and O. 43, R. 1. 

2. Court to which remand should be made. 

3. Discretion. 

4. Issue not decided in Lower Court. 

5. Legality of remand. 

6. New issues raised before Appellate Court. 

7. Power of Appellate Court after return of 
findings. 

8. Power and duty of Court to which issues 
are remitted. 

9. Retrial. 

10. Remand if open for consideration by Ap¬ 
pellate Court after return of findings. 

See also Civil P. C., S. 109 and O. 41, R. 23. 

11. Remand under inherent power. 

See Note 17. 

12. Remand under Rule 23. 

See Note 17. 

13. Remand when necessary and can be made. 

14. Revision. 

15. Scope. 

1. Appeal. 

See also Civil P. C., Ss. 104 and 151, O. 41, R. 23 

and O. 43, R. 1. 

-O. 41, R. 25 — Appeal — Party admitting cer¬ 
tain points in trial Court should not be compelled 
to give evidence on questions on which no issue was 
framed by contesting party. 

It will not be fair to the parties who admitted 
certain points in the Court below that they should 
in appeal be compelled to give evidence on ques¬ 
tions on which no issue was raised in the Court 
below by the contesting parties. AIR (Vol 27) 1940 
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All 24 : (1939) ALJ 983 : ILR (1939) All 901 : 1939 
AWR/ (HC) 848 : 186 Ind Cas 689 (DB). 

— O. 41, R. 25, O. 43, R. 1(a) — Appellate Court 
remitting issues to trial Court and awaiting find, 
ings thereon while retaining seisin of case — Order 
whether one of remand — Appeal from such order, 
If competent. 

Order 43, R. 1(a), allows an appeal from every 
order of “remand” whether It be under O. 41, 
R. 23, S. 107 or S. 151, Civil P. C., but the order 
must be one of remand, which implies that the 
case, so far as the Appellate Court is concerned, is 
finally disposed of and it is sent back to the trial 
Court for final disposal. Where the Court retains 
seisin of the case and remits issues to the trial 
Court whose findings on such issues are awaited, 
the order is in no sense an order of “remand” but 
one under O. 41, R. 25, Civil P. C. 

An appeal from such order is incompetent un¬ 
der O. 43, R. 1(a). AIR (Vol 24) 1937 All 580 : 
(1937) ALJ 797 : 1937 AWR (HC) 674 (2) : 171 
Ind Cas 224. 

-O. 41, R. 25 — An order merely remitting issue 

to the trial Court is not appealable. AIR (Voi 22) 
1935 All 140 : 4 AWR (HC) 1120. 

-O. 41, R. 25 — An interlocutory order sending 

down an issue to the lower Court cannot be put on 
the same footing as a decree confirming a prelimi¬ 
nary decree for accounts. AIR (Vol 20) 1933 Bom 
251 : 35 Bom LR 415 : 145 Ind Cas 258 (DB). 

-O. 41, R. 25 — Remand to determine certain 

issues of fact and to return the proceedings with 
the trial Court’s finding — Appellate Court stat- 
ing its view upon some issues but not purporting 
to decide rights of parties: 

Held, that the order was not a “final order” 
within the meaning of S. 109. AIR (Vol 19) 1932 
Rang 137: 10 Rang 335: 140 Ind Cas 420. 

-O. 41, R. 25 — Appellate Court framing addi¬ 
tional issue and remanding the case reversing the 
decree, instead of calling for a finding retaining 
the case on its file — Order of remand is not ap¬ 
pealable either under O. 43, R. 1 or under S. 100, 
as it is not a decree within C. P. Code. S. 2. 103 

Infi Cas 804: 55 Cal 219: 47 C. L. J. 69: AIR (Vol 
14) 1927 Cal 850 (DB). 

-O. 41, R. 25 — Where trial Court has complete¬ 
ly decided a case, but in appeal that decision is 
reversed and additional issues are remitted to the 
trial Court the remand is not a remand on a pre¬ 
liminary point and hence is not appealable under 
O. 41, R. 23. 95 Ind Cas 325 ; 23 MLW 540 : AIR 

(Vol 13) 1926 Mad 695. 

-O. 41, R. 25 — Order under. 

Where an order of remand is merely a Partial 
one, no appeal lies from it under O. 41, R. 25. 76 
Ind Cas 816: 2 Bur LJ 216: AIR (Vol 11) 1924 
Rang 131. 

-O. 41, R. 25 — An order remanding issues under 

Rule 25 is not a final order. No appeal lies 
against it. The responsibility for the decree ulti¬ 
mately passed is entirely that of the Court be¬ 
fore which the case comes after remand. 74 Ind 
Cas 1014: AIR (Vol 10) 1923 All 384. 

-O. 41, R. 25 — Second appeal — Findings on 

issues referred to Lower Appellate Court — High 
Court, interference by. 

Findings on issues referred to a Lower Appel¬ 
late Court are findings of fact and cannot be dis¬ 
turbed by the High Court in second appeal. 40 
Ind Cas 128: AIR (Vol 4) 1917 All 112 (DB). 

——O. 41, R. 25 — Second appeal — Questions of 
fact — High Court’s powers. 

When there has been a remand from the High 
Court to the Lower Appellate Court, the High 
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Court in considering the finding returned by the* 
Lower Appellate Court cannot go into questions of 
fact. (1910) 13 OC 352: 8 Ind Cas 878. 

2. Court to which remand should be made. 

-O. 41, Rr. 25, 5 and S. 24 —* Transfer of case by \ 

District Judge after remand by Additional District > 
Judge. y- 1 

Additional District Judge remanding case to- 
Subordinate Judge under O. 41, R. 25 — District 
Judge has power to transfer proceedings from Sub¬ 
ordinate Judge to another Subordinate Judge of 
equal and competent jurisdiction. AIR (Vol 20) 
1933 Lah 29: 33 PLR 1015: 13 Lah 806: 140 Ind Cas 
238. 

-O. 41, R. 25 — Remand of case remanded. 

Where under O. 41, R. 25, a case is remanded by 
the High Court to the lower appellate Court for re¬ 
cording further evidence and for its findings there¬ 
on, it is not open to the lower appellate Court, in 
the absence of a discretion, to further remand the 
case to the trial Court for recording evidence and 
submitting its findings. AIR (Vol 14) 1927 Lah 769: 
102 Ind Cas 273. 

-O. 41, R. 25 — Procedure after remand. 

Court to which issues are remanded can take fur¬ 
ther evidence even after once writing decision on 
issues, if opportunity has not been given to any party 
to produce evidence. AIR (Vol 8) 1921 All 127 : 62 
Ind Cas 447: 19 ALJ 79. 

-O. 41, R. 25 and O. 42, R. 1 — Additional evi¬ 
dence — Remand — Lower Appellate Court — Ad¬ 
ditional — Evidence. 

Where a case is remanded, under O. 41, R. 25 to 
the Lower Appellate Court for findings upon an 
issue, without any direction as to the taking of ad¬ 
ditional evidence, the Court does not err in law in 
assuming that the order of remand does not con¬ 
template its taking additional evidence. Where 
there are sufficient materials on the record to en¬ 
able the Lower Appellate Court to give a finding on 
the issue, it would be wrong to allow the parties to 
give more evidence. (1913) 20 Ind Cas 35 (Cal) 
(DB). 

-O. 41, R. 25 — Order calling for findings—Juris¬ 
diction — Change during pendency of suit. 

During the pendency of an appeal to High Court 
the Lower Appellate Court lost its jurisdiction over 
the area in dispute because of a re-distribution. 
The High Court directed the Lower Court to submit 
some findings; Held, that the: Lower Appellate 
Court should be considered to have retained the 
jurisdiction as regards pending suits and the direc¬ 
tion by High Court should be considered as a trans¬ 
fer of the case. (1910) MWN 477: 8 MLT 299 : 7 
Ind Cas 864 (DB). 

-O. 41, R. 25 (S. 99, 566, 578 Old Code) — Return 

to remand to be made by the Court originally seized 
of the case — Jurisdiction. 

Held, that when issues are remitted for trial under 
S. 566 of the Code such issues are triable only by 
the Court which was originally seized of the case. 
The trial by another Court is not a mere 
irregularity and cannot be cured by S. 578. (1907) 

AWN 209: 4 ALJ 603 (604) : 29 A 660 (DB). 

3. Discretion. 

-O. 41, R. 25 — Discretion of High Court — In¬ 
terference by Privy Council. 

If the High Court on appeal thinks it more con¬ 
venient to remand the issues for trial in the Court 
of first instance rather than to decide the issues 
itself on the material before it. it is a matter of 
discretion with which the Board v will not interfere. 
AIR (Vol 37> 1950 PC 80. 
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-O. 41, R. 25 — Trial Court not deciding a point, 

being unnecessary in its view — Appellate Court 
need not remand the case — It can come to its own 
finding thereon. AIR (Vol 15) 1928 Mad 635 : 110 
Ind Cas 548 (DB). 

-O. 41, R. 25 — Whether the Appellate Court 

should remand a case to the first Court for a further 
decision, is a matter which is within the discretion 
of the Appellate Court. AIR (Vol 10) 1923 Cal 291: 
67 Ind Cas 244 (DB). 

-O. 41, R. 25 — Fresh evidence — Direction to 

take further evidence, if necessary or discretion¬ 

ary. 

It is discretionary with the Appellate Court not 
to direct the Lower Court to take further evidence 
when it remands a case; for a finding on a specific 
issue on a consideration of the evidence in the case. 
(1912) 15 Ind Cas 670 (All). 

4. Issue not decided in lower Court. 

-O. 41, R. 25 — If the lower appellate Court had 

failed to determine the issues, the proper course 
would be to remand the case to that Court for 
determining according to law. AIR (V 6) 1929 
Pat 98 : 115 Ind Cas 674 : 10 PLT 10 (DB). 

-O. 41, R. 25 — Necessary issue not clearly 

raised by lower Court — Parties not prejudiced by 
omission — Case will not be: remanded. AIR (Vol 
14) 1927 All 410: 100 Ind Cas 650. 

-O. 41, R. 25 — Unless the omitted issue, it 

decided is likely to affect the final result of the 
suit, the suit should not be remanded. AIR (Vol 
12) 1925 Oudh 97: 80 Ind Cas 591: 27 OC 383. 

*-O. 41, R. 29 — Power to remit fresh issues. 

If the Lower Appellate Court has omitted to de¬ 
termine a question of fact essential to the right 
decision of the suit on merits, the High Court can 
frame the necessary issues and refer them for 
trial. AIR (Vol 7) 1920 PC 67: 38 MLJ 476: 43 Mad 
567: 47 IA 76: 18 ALJ 707: 27 MLT 102: 11 LW 399: 
22 Bom LR 578: (1920) MWN 61: 56 Ind Cas 117. 
(On appeal from 24 MLJ 571: 13 MLT 450: (1913) 
MWN 434:20 Ind Cas 374). 

5. Legality of remand. 

-O. 41, R. 25 — Failure of lower Appellate Court 

to consider important evidence and circumstances 
— Remand, legality of. 

Where the lower Appellate Court has failed to 
discuss an important piece of evidence and has 
overlooked important circumstances in deciding the 
appeal, a remand of the appeal to be re-heard is. 
proper. AIR (Vol 20) 1933 Pat 472: 14 PLT 683: 
146 Ind Cas 375. 

-O. 41, R. 25 — Remand when improper. 

Under the provisions of O. 41. when the appel¬ 
late Court is of opinion that certain findings of 
fact are necessary for the proper disposal of an ap¬ 
peal, and that evidence should be led on these 
points the proper procedure is under R. 25. by which 
the appellate Court may frame issues and refer 
them for trial to the Court whose decree is appeal¬ 
ed from. 

It cannot act partly under R. 23. which only ap¬ 
plies to the case of a suit which has been decided 
on a preliminary point and partly under R. 25 by 
calling for further findings. An order remanding 
a case for giving parties an opportunity to adduce 
evidence on a certain point and disposal and at 
the same time setting aside the trial Court’s de¬ 
cree dismissing the suit is technically wrong. AIR 
<Vol 16) 1929 Bom 175: 118 Ind Cas 790: 53 Bom 
•535: 31 Bom LR 208 (DB). 

7~ O. 41, R. 25 — Remand — First Court’s find- 
. ng on all issues — Reversing the finding on one 
and remanding the suit for fresh disposal is 


not legal. AIR (Vol 10) 1923 Mad 227: 76 Ind Cas 
1041: 16 MLW 979: 1923 MWN 11 (DB). 

-O. 41, Rr. 25 and 27 — Additional evidence —• 

Record of right published subsequent to decision 
— Consideration of. 

A second appeal cannot be remanded for hear¬ 
ing in order that a record of right published after 
the decision of the first court may be taken into 
consideration. Where the judgment of the lower 
appellate Court shows that the Court applied its 
mind to the case and understood the evidence re¬ 
garding the points in the suit a remand is unjusti¬ 
fiable. AIR (Vol 4) 1917 Pat 139: 2 Pat LJ 564* 
43 Ind Cas 750 (DB). 

41, R. 25 (S. 566, old Code) — Point on which 
further finding was called covered by issue already 
raised — Legality of remand. 

Where, although a point on which a further find¬ 
ing was called for by an appellate court was al¬ 
ready covered by an issue raised by the first court, 
yet it was clear that the point was not present to 
the court’s mind. 

Held, that the order calling for a fresh finding 
was legal. (1902) 4 Bom LR 818 (820) (DB). 

6. New issues raised before appellate court. 

-O. 41, R. 25 — Framing of fresh issue — Proce¬ 
dure — Powers of appellate Court. 

Where an appellate Court finds it necessary that 
a particular issue should be framed and tiled, it 
should proceed under the provisions of O. 41, R. 25 
C. P. Code, to frame the issue and refer it for trial 
to the lower Court. It is not proper for the appel¬ 
late Court to set aside the judgment of the trial 
Court and send back the case 1 to that Court for de¬ 
ciding it by framing an issue which the appellate 
Court considers necessary for the decision of the 
case. It cannot be doubted that an appellate Court 
has inherent power to remand a case even where 
O. 41, R. 23 or O. 41. R. 25 does not Spplv provided 
that the interests oi justice require it. but the Court 
should not discard the procedure prescribed by C P 
Code and adopt a different one unless it is necessary 
to do so. AIR (Vol 37) 1950 Pepsu 49. 

~~0- 41, Rr. 25, 27 — Plaintiff asserting 

throughout that property was non-ancestral _ L- 

sue framed, evidence led and Court finding pro- 
perty to be non-ancestral — At later stage in appeal 
plaintiff seeking to amend plaint by stating that 
property was ancestral — Amendment held^could 
not be allowed — Even if it was allowed case held 
could not be remanded for further enquiry as O. 
41, Rr. 25 and 27 did not apply. Nor could S. 151 
be invoked on the facts of the case AIR (Vol 29) 
1942 Lah 1: 43 PLR 737: ILR (1942) Lah 59: 198 
Ind Cas 340. 

O. 41, R. 25 — New case propounded by Appel¬ 
late Court — Remand on newly framed issue on 
the new point — Legality of. 

It is not open to the Appellate Court to make a 
new case for a party and direct a remand of the 
suit for trial of a newly framed issue on the new 
case. AIR (V 20) 1933 All 829 : 17 RD 775 • 146 
Ind Cas 981. 

-O. 41, R. 25 — Where the trial Court has dis¬ 
posed of all the issues before it and the appellate 
Court frames additional issues and remands the 
case the remand order is not open to appeal AIR 
1923 Mad 227 and AIR 1923 Mad 311 Not' Full 
AIR (V 15) 1928 Mad 984 : 112 Ind Cas 710 (DB)! 

-O. 41. R. 25 — Issue not raised. 

Even if an appellate Court be deemed competent to 
remit a case for rehearing on an issue not raised in 
the pleadings nor even suggested in the Trial Court 
This ought only to be done in exceptional cases 


615 CIVIL P. C. (5 of 1908), 0. 41, R. 23-6. 

for good cause shown, and on payment of all costs 
thrown away. AIR (Vol 8) 1921 Cal 569: 66 Ind 
Cas 640: 34 CLJ 319 (DB). 

-O. 41, R. 25 — Powers of High Court. 

The High Court can on second appeal remand a 
case for findings even on the points not taken in 
the grounds of appeal. The finding of the lower 
appellate Court on a question of fact which has 
not been put in issue can be contested in second 
appeal. AIR (Vol 8) 1921 Lah 256: 85 Ind Cas 92: 
5 LLJ 49 (DB). 

-O. 41, R. 25 — Issue not raised below — Ques¬ 
tion of fact involving evidence — Proper Procedure, 
In a suit for possession on declaration of the 
plff’s title the’ plff did definitely set up the case 
of adverse possession but no issue was framed or 
evidence adduced on the question. 

Held, that the Appellate Court could not decide 
in favour of the plff’s title by adverse possession 
without framing on issue on the question. AIR 
(Vol 6) 1919 Cal 157: 49 Ind Cas 475 (DB). 

-O. 41, R. 25 — New issue — Raising of. 

Where the question as to the bona fide nature 
of a sale was not raised in the pleadings, held, the 
lower appellate Court was right in framing issues 
on this question which though not raised in the 
pleadings had governed the case from the first. 
(1911) 4 Bur LT 118 : 10 Ind Cas 922. 

7. Power of Appellate Court after 

return of finding. 

-O. 41, R. 25 — Court can re-open point decid¬ 
ed before order under. 

Though parties have no right to insist upon re¬ 
opening questions that had been decided before call¬ 
ing for a finding, yet it is open to the Court to 
do so if it thinks fit and it cannot be said to act 
without jurisdiction if it goes back upon the posi¬ 
tion taken by it previously so long as the case 13 
not out of its hands. AIR (Vol 13) 1926 Mad 830: 
94 Ind Cas 226 (DB). 

-O. 41, R. 25 — Appellate Court can reconsider 

view of law on which remand was based. 

In a case of remand under O. 41, R. 25 there is 
no final decision and it is open to an Appellate 
Court, if it thinks fit. to reconsider the view of the 
law on which the remand was based. AIR (Vol 9) 
1922 Oudh 118: 08 Ind Cas 242: 25 OC 41. 

-O. 41, R. 25 — Evidence improperly exclud¬ 
ed — Case cannot be remanded — Appellate court 
may itself take additional evidence or direct lower 
Court to take such evidence. AIR (V 8) 1921 Cal 
122 : 64 Ind Cas C93 : 34 CLJ 1G0 : 26 CWN 1022 
(DB). 

-O. 41, R. 25 — Effect of order — Entire ap¬ 
peal if open for consideration at the final hearing. 

Even after a remand by the High Court on cer¬ 
tain issues and the submission of findings thereon 
the entire appeal was open for consideration by 
the High Court at the final disposal. On the evi¬ 
dence it was held that, the first transaction was 
fictitious and the second real. AIR (Vol 7) 1920 
Cal 93: 24 CWN 145: 30 CLJ 428: 54 Ind Cas 700 
(DB). 

-O. 41, R. 25 — Partition — Decree — Remand 

on appeal — Effect of — Dismissal of suit, if pro¬ 
per. 

Where on an appeal from a decree in a parti¬ 
tion suit the Appellate Court remanded the suit 
for fresh disposal as regards the appellant, the 
Appellate Court has no jurisdiction to dismiss the 
whole suit. The original decree stood between 
the plff. and such of the defts. as did not appeal, 
and cannot be held as whollv set aside. AIR (Vol 
5) 1918 Lah 335: 44 PWR 1918: 22 PLR 1913: 44 
Ind Cas 135 (DB). 
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41, R. 25 — Effect of order — Case pend, 
ing on Appellate Court’s file. 

In a remand under O. 41 R. 25, the case remains 
pending on the Appellate Court’s file and the Judge 
may change his mind before final judgment. AIR 
(Vol 5) 1918 Nag 193: 46 Ind Cas 922 (DB). 


* 


O. 41, R. 25 — Effect of remand — Finding call¬ 


ed for by Judge, sitting singly — Expression of 
opinion — Appeal heard by two Judges. 

It is open to the Bench to consider and decide 
the whole appeal on the merits, if in their view 
the opinion of the Judge sitting singly, who call¬ 
ed for findings, is not correct. (1913) 18 CLJ 354: 
21 ind Cas 79 (DB). 


I 


-O. 41, R. 25 — Effect of remand — High Court , 

— Issue sent down — Whole appeal if open for 
consideration. 

When an issue is sent down by the High Court 
and the appeal remains pending there the whole 
appeal could be considered on return of finding. 
(1913) 18 CLJ 181: 21 Ind Cas 700 (DB). 

-O. 41, R. 25 — Effect of order — Expression of 

opinion by Appellate Court — If binding after re¬ 
turn of finding. 

When a case is remanded under O. 41, R. 25, 
it remains pending and undisposed of on the Ap¬ 
pellate Court’s file, and as the Judge recording any 
expression of opinion does not intend to express 
the same finally, he is not bound by it after re¬ 
turn of the findings, and may change his mind 
at any time before he has pronounced judgment 

But the Appellate Court is not bound to recon¬ 
sider after return of the findings any question 
which he had already dealt with and upon which 
a final opinion had been expressed before the re¬ 
mand. (1913) 17 CWN 462: 15 Ind Cas 39 (DB). 


8. Power and duty of Court to which 


issues are remitted. 

(a) General. 

(b) Transfer of case. 


(a) General. 

-O. 41, R. 25 — Issue framed for trial Court 

and Appellate Judge for opinion — Appellate Court 
without hearing parties sending issue to High Court 
saying that he agrees with opinion of trial Court. 

Where a case is remanded with an issue framed 
on which the trial Court and the Appellate Court 
have to express their opinion, the Appellate Court 
cannot send it on to Court saying that he agrees 
with the opinion of the trial Court without hear¬ 
ing the parties because a judicial opinion cannot 
be formed without hearing the parties. AIR (Vol 
26) 1939 Lah 339: 41 PLR 224: 186 Ind Cas 311. 


-O. 41, R. 25 — Remittal of remitted case. 

Lower appellate Court remitting the issues, re¬ 
mitted to it, to the Subordinate Court — Procedure 
is wrong. AIR (Vol 11) 1924 Lah 354 : 71 ind Cas 
896. 

-O. 41, R. 25 — Remittal for finding. 

Case remitted for finding — Findings not object¬ 
ed to by party affected — Court’s duty is to deter¬ 
mine correctness of finding. AIR (Vol 10) 1923 All 
417 (1) : 71 Ind Cas 444. 

-O. 41, R. 25 — If final. 

Where an appellate Court at the first hearing 
does not decide the case but merely remits certain 
specific issues, it is open to the Court before 
which the case ultimately comes to disregard the 
findings on those issues and equally to form its 
own opinion on the whole case irrespective of any¬ 
thing that is said in the remand order. AIR (Vol 
10) 1923 All 384: 74 Ind Cas 1014. 


(b). Transfer of case. 

-O. 41, R. 25 — Transfer of case — Delegation 

of authority. 
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When issues are remanded to the Lower Appel¬ 
late Court, then it must give its own finding though 
it may ask the original court to record evidence. 
AIR (V 3) 1916 Sind 93 : 9 SLR 148 : 32 Ind 
Cas 634 (DB). 

- O. 41, Rr. 25 and 28 — Transfer of case — De¬ 
legation by Court — Remand. 

Rule 25 does not give the Court to which a case 
has been remanded, power to delegate its duties or 
make a further remand to any other Court. Mere 
absence of objection does not confer jurisdiction on 
a Court which does not otherwise possess it. 242 
PLR 1913: 144 and 215 PWR 1913: 105 PR 1913: 
19 Ind Cas 970 (DB). 

- O. 41, Rr. 25 and 26 — Transfer of case after 

remand. 

A District Judge is not competent to transfer 
a case from his own file to his subordinate, when 
he remitted certain issues on appeal, to be deter¬ 
mined by the Court of first instance, until the case 
is returned with its findings thereon. (1912) 10 
ALJ 89: 15 Ind Cas 862. 

——O. 41, R. 25 — Transfer of case — Delegation 
of work. 

If the High Court in second appeal remands an 
issue for trial to the Lower Appellate Court which 
in its turn refers the same to the First Court, the 
Lower Appellate Court must record its own findings 
on the issue with reasons therefor unless the par¬ 
ties agree to be bound by the findings of the first 
Court. (1909) 3 SLR 120: 4 Ind Cas 605 (DB). 

9. Retrial. 

-O. 41, R. 25 — Appellate Court cannot while 

confirming some of the findings order fresh trial. 

An appellate Court cannot affirm some of the 
findings of the trial Court and set aside the decree 
for a fresh trial. If he . thinks necessary 
that a fresh local investigation should be held, he 
should order it himself or he should direct the 
lower Court to direct a local investigation to be 
held and to send back to him the result of such 
local investigation. AIR (Vol 13) 1926 Cal 912: 95 
Ind Cas 170 (DB). 

__ o. 41, Rr. 25 and 27 — Re-triaJ — Issaes al¬ 
ready tried and decided upon by trial Court — Re¬ 
mand — Limits of. 

Order 41, R. 25 of the C. P. C. does not contem¬ 
plate an order by the Appellate Court direct¬ 
ing a re-trial by the Primary Court of the 
issues tried and determined by that Court. If 
an Appellate Court considers that any question of 
fact essential to the right decision of the suit has 
not been tried and determined by the trial Court 
it may frame issues and direct the trial of such* 
issues in the manner provided by O. 41, R. 15 of 
the Code or it may proceed in the manner provid¬ 
ed in O. 41, R. 27. AIR (V 6) 1919 Cal 945 : 48 
Ind Cas 959 (DB). 

10. Remand, if open for consideration 
by Appellate Court after return of 

findings. 

-O. 41, Rr. 25 and 26 — Division Bench record¬ 
ing findings and remitting other issues for finding 
by lower Court — Findings of lower Court coming 
before another Division Bench — Position of se¬ 
cond Division Bench. 

A decision of a Single Judge of the High Court 
or of a Bench of the High Court is the decision of 
the Court and where a Division Bench hearing an 
appeal records its finding on some of the issues 
and remits other issues to lower Court for record¬ 
ing its finding thereon and on return of those find¬ 
ings, the appeal comes before another Division 
Bench the position of the second Bench 
is exactly the same as would have been the 


position of the first Bench if the appeal had come 
up before the same Judges again when findings on 
the issues were submitted by the trial Court. 

The second Bench which is hearing the appeal 
is not bound by the findings at which the former 
Bench had arrived but it is entitled, in its dis¬ 
cretion, if it so desires, not to reconsider the find¬ 
ings. AIR (Vol 32) 1945 All 268: 1945 OWN (HC) 
251 : (1945) ALJ 316 : 1945 AWR (HC) 244 : ILR 
(1945) All 798: 221 Lid Cas 612 (FB). 

-O. 41, R. 25 — Court can go back on the views 

expressed in the order of remand at the final deter¬ 
mination of appeal. 

An order of remand made under S. 41, R. 25, C. P. 
Code, decides nothing, and the reasons that the 
Court gives for its support are given merely for its 
own convenience for the purpose of the determina¬ 
tion of the appeal under O. 41, R. 26. C. P. Code, and 
for helping the lower Court to proceed rightly in 
carrying out the order. The Court, either the same 
or differently constituted, when determining the 
appeal finally has ample jurisdiction to go back on 
the views as expressed in the order of remand passed 
under O. 41, R. 25, C. P. Code, and indeed it would; 
fail in its duty if in defence to those views which) 
are entitled to the highest respect, it persists in them, 
although it is satisfied that they are erroneous. 

The finding or decision of a Division Bench of a 
High Court in remanding a case is not conclusive as 
between the parties to the appeal and it can be re¬ 
opened at the final determination of appeal. AIR 
(Vol 15) 1928 Cal 186: 47 CLJ 112: 32 CWN 1233: 107 
Ind Cas 730 (DB). 

-O. 41, R. 25 — Issue wrongly remitted for trial— 

Order can be challenged in appeal from appellate 
decree. AIR (Vol 14) 1927 Oudh 499: 4 OWN 958 : 
105 Ind Cas 410 (DB). 

-O. 41, R. 25 — The; findings under O. 41, R. 25 

are not open to attack on the evidence in second 
appeal as they are in first appeal. AIR (Vol ID) 
1924 Lah 455: 78 Ind Cas 404: 5 Lah 268: 6 LLJ 145: 
(DB). 

11. Remand under inherent power. 

See Note 17. 

12. Remand under Rule 23. 

See Note 17. 

13. Remand when necessary and can be made. 

_O. 41, R. 25 — Remand — Failure to frame ne¬ 
cessary issue. 

In a suit for arrears of rent and ejectment the 
plaintiffs also put forward an alternative case for 
lecovery of damages for use and occupation of the 
suit property. But the defendants pleaded that they 
are themselves proprietors of the property. The 
trial Court without framing an issue as to who 
was the owner of the property merely granted a 
decree for a certain amount as rent. In second 
appeal, it was held that as there was a failure to 
frame an important issue, there should be a remand 
for trial of that issue. AIR (Vol 37) 1950 Ajmer 63. 

-O. 41, R. 25 — Where, though it was clear from 

the allegations in the plaint that apart from the 
question of fraud it was of the utmost importance 
to determine the exact age of the plaintiff on the 
date of the institution of the previous suit, no issue 
was framed on the point and there was no proper 
trial on the point: 

Held that the remand was necessary. AIR (Vol 
24) 1937 Lah 903 : 171 Ind Cas 205. 

_O. 41, Rr. 25, 23 — Whole case decided and not 

only preliminary point. 

A case which has been decided by the lower Court 
wholly on the, merits and not on any preliminary 
point, must be remanded under O. 41. R. 25, and not 
under O. 41, R. 23. AIR (V 21) 1934 Lah 576 . 36 
PLR 269: 151 Ind Cas 490 (DB). 
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-O. 41, R. 25 — Where a party in spite of his 

treatment by Court with indulgence, has been per¬ 
sistently defying the orders of the trial Court in not 
personally appearing and in not adducing evidence 
there is no reason for remanding the case for fresH 
trial as no litigant can be allowed to abuse the pro¬ 
cess of Court. AIR (Vol 16) 1929 Lah 444: 116 Ind 
Cas 180: 30 PLR 93 (DB). 

-O. 41, R. 25 — Remand when proper. 

The order of remand, on the ground that the lower 
Court wrongly decided a necessary issue on the plea 
of res judicata which was not raised, and without 
considering the evidence led, is under R. 25. AIR 

(Vol 16) 1929 Lah 376: 108 Ind Cas 400: 29 PLR 

270. 

:-°- 41 , R - 25 — Defendant losing sight of his hav¬ 

ing to discharge onus of rebutting plaintiff’s evi- 

11 is not a suffici ent ground for remand 
AIR (Vol 14) 1927 Lah 272: 100 Ind Cas 60 : 8 Lah 
123 : 27 PLR 768 (DB). 

4 1> R - 25 Appellate Court finding it neces¬ 
sary to frame and decide a particular issue — Proper 
course is to frame the issue and refer it for trial to 
lower Court. AIR (Vol 13) 1926 Cal 976: 95 Ind 
Cas 203: 44 CLJ 101 (DB). M 

—O. 41, R. 25 — Appellate Court finding certain 
additional issue necessary — issue should be framed 
and sent for trial to lower Court — Whole case 
should not be remanded. AIR (Vol 13) 1926 Cal 
954: 95 Ind Cas 123 (DB). 

O- R - 25 — Where an issue though necessary 

was not framed the Court should not remand the 

case but should refer the issue for taking additional 

evidence and for returning the case to it with its 

findings. AIR (Vol 12) 1925 Mad 169: 78 Ind Cas 
1 (DB). 

- O. 41, R. 25 — No specific issue framed but evi- 

U??924 BomT 1^(0™ * neCeSSary - AIR (Vo > 

Z 25 — Plaintiff’s failure to produce evi- 

?Vom u rT", 5? mand cannot be granted. AIR 

(Vol ID 1J24 Cal 396: 71 Ind Cas 284 (DB). 

—-O. 41, R. 25 — Grounds for remand 

Under R. 25 remand can only be made when the 

^ omitted t0 frame or try an issue 

( 912) 6 SrT 2 A e s question of fact. 

UJ 12 ) 6 SLR 135 : 19 Lid Cas 368 (DB). 

14. Revision. 

~ 25 — When a case is remanded either 

rildHr °' 41, R ' 25, ° r under s - 151, High Court in 
revi .ion cannot examine the evidence on which 

the iiurinig is based. AIR (Vol 23) 1936 Nag l*o- 

ILR * 1936) Nag 188: 170 Ind Cas 527. 

^ t V; — Order of remand under — If 

appealable — Memo, of appeal, if may be treated 
as revision. 

An order ° f reinand purporling to be under O. 
41. R. 2 d CjvuI p. C., is not appealable, but it isl 
open to the High Court to treat the memorandum 
oi appeal as an apolication for revision. AIR (Vol 

ro B ! 933 ° al 4% *' 37 CWN 1901 145 Ind Cas 133 

25 — Inherent power of remand 
annn. from power contained in O. 41 r 93 jg 

subject to the limitation that the power cannot be 
invoked m a case for which a specific provision is 
made in the Code, eg., Rr. 25. 27 and 28 O 41 
Where such a remand is ordered under the i’nhe^ 
rent powers, it. is a material irregularity and there 
can bn a. revision. AIR (Vol 18) 1931 Mad 791- 60 
MLJ 475: (1931) MWN 710: 133 Ind Cas 205. 

-O. 41, R. 25 — Where in appeal against dis¬ 
missal of suit under O. 17. R. 3 the appellate Court 
directs further evidence to be taken by the trial 


Court, without expressly setting aside the decr P « 
passed by the Trial Court, it acts with material 
irregularity within S. 115. 79 Ind Cas 482*“ Rani 
656: AIR (Vol 11) 1924 Rang 177 (DB) g 

—°* 41, R - ? 5 — Ifc ls only in exc eptional cases 
that revisional powers are exercised in the case 

of orders of an interlocutory nature and even when 

the order is not of an interlocutory nature the 

High Court should only interfere in exceptional 

cases where the order if not a final order such as 

one under O. 41, R. 25 of the C. P. C. AIR (Vol ft) 

1921 Lah 370: 2 Lah LJ 662. 

15. Scope. 

" “O* R - 25 — Order 41, R. 25, refers primarily 

to first appeals though the rule so far as possible 
can be applied to second appeals. The rule as it 
stands allows reference only to the Court from 
whose decree the appeal is preferred, which in the 
case of the second appeals, would be the Lower 
Appellate Court. Therefore it does not follow in 
the case of second appeals that a finding from a 
first Court is to be treated on the same footing 
as findmg from an Appellate Court. AIR (Vol 26) 
1939 Nag 173: 1939 NLJ 315: ILR (1940) Nag 643* 
182 Ind Cas 12 (DB). ^ 0M * 

~ 9: V’ 25 — Appellate Court capable,, of 

effectively dealing with matter under O. 41 R. 25 
High Court will not use its residuary powers 
under S. 151 and order a new trial, especially when 

have been through a protracted trial. 
AIR (Vol 22) 1935 Pat 68: 1 BR 345: 154 Ind Cas 

oDU, 

: 41 » Rr . 25, 23 — Remand for trial of issue 

framed by Appellate Court. 

When an Appellate Court remands a case to the 

aial Court for fresh trial on certain issues framed 

1 \ ] e , appellate Court, the order of remand 

should be under O. 41, R. 25 and not under O 41 

R. 23, AIR (Vol 20) 1933 Lah 659 (1): 145 Ind 

Cas 299 (1). 

79- R * 25 — Appellate Courts — Order for 
re-trial where case can be remanded. 

Appellate Courts in the ‘mofussil’ ought not 
rashly and without sufficient cause to set aside 
a decree of the first Court and order a re-trial in 
ony case in which this can possibly be avoided. 
In other words, they should never do so in any 
case in which it is passible to deal with the matter 
effectively under O. 41. R. 25. AIR (Vol 20) 1933 
Pat 706: 148 Ind Cas 167. 

- -O. 41. R. 25 — Remand order not under O. 41, 

R. 2 o — It does not necessarily come under O. 41, 
It. 23. as there can also be a remand, under inhe¬ 
rent powers. AIR (Vol 20) 1933 Pat 706: 148 Ind 
Cas 167. 

—O. 41, R. 25 — Where the appellate Court is 
oi opinion that the parties should be allowed to 
adduce evidence on a certain issue which the trial 
Court has omitted to try, the proper procedure is 
to make an order under O. 41. R. 25. keeping the 
appeals on its tile and sending down the issue with 
directions for trial by the trial Court. (1928) 110 
Ind Cas 44-1 (Cal) (DB). 

——?• R - 25 — Applicability. 

Trial Court’s decision not based on preliminary 
point — Appellate Court reversing decision on one 
issue — Whole case should not be remanded — Re¬ 
mand can be only under R. 25. 100 Ind Cas 678: 
29 Bom LR 56: AIR (Vol 14) 1927 Bom 111 (DB). 

——O. 41, R. 25 — Appeal from order returning 
plaint. 

Appeal from order under O. 7, R. 10 — Issues 
cannot be remanded. 87 Ind Cas 172: 12 OLJ 277: 
2 OWN 239: 29 OC 21: AIR (Vol 12) 1925 Oudh 
395. 
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-— O. 41, R. 25 — Where the case was remitted 
three times because the Judge in the first instance 
misunderstood the order of the High Court and 
in the second instance expressed himself as un¬ 
able to come to a definite conclusion. 

Held, the High Court had jurisdiction to remit 
the case a third time, though it could as well de¬ 
termine the issue left undetermined by the lower 
Court on evidence on record. 68 Ind Cas 538: 45 
Mad 586: 16 MLW 102: 31 MLT 54: 49 IA 286: 
1922 MWN 749: 37 CLJ 199: 27 CWN 245 : AIR (Vol 
9) 1922 PC 292: 43 MLJ 640. 

'O. 41, R. 25 — Power of Appellate Court — 
Calling for particular kind of evidence. 

An Appellate Court cannot remand a case for 
trial on issues on which the Original Court has 
arrived at clear findings, or define the particular 
kind of evidence required for their determination. 
AIR (Vol 1) 1914 Oudh 103: 22 Ind Cas 128. 

•-O. 41, Rr. 25 and 27 — Finding of fact — Re¬ 

mand. 

Where the Lower Court has rightly or wrongly 
determined a question of fact the Appellate Court 
cannot remand the case for trial to the Lower 
Court but can call for further evidence under S. 
563. (1909) 9 CLJ 464: 4 Ind Cas 168 (DB). 

-O. 41, R. 26. 

-O. 41, R. 26 — One Bench remanding case 

after remitting fresh issues — Appeal against de¬ 
cision passed after remand coming before another 
Bench — Powers of the subsequent Bench. 

A decision of a Single Judge or of a Bench of a 
High Court is the decision of the Court and the 
position of the second Bench is exactly the same 
as that of the first Bench if the appeal had come 
up before the same Judges again when findings 
on the issues were submitted by the trial Court. 
The subsequent Bench, therefore, is not bound by 
the findings at which the former Bench has ar¬ 
rived but it is entitled, in its discretion, if it so 
desires, not to reconsider the findings. AIR (Vol 
32) 1945 All 268*. 1945 OWN (HC) 251: (1945) ALJ 
316: 1945 AWR (HC) 244: ILR (1945) All 798: 221 
Ind Cas 612 (FB). 

_O. 41, R. 26 — One Bench setting aside deci¬ 
sion of lower Court and remanding case a^ter 
laying down law to be followed — Appeal against 
decision passed after remand — Another Bench 
of co-ordinate jurisdiction cannot go behind deci¬ 
sion of previous Bench on point of law. 

• When one Bench sets aside the decision of the 
lower Court and remands the case after laying 
down the law to be followed, the decision of the 
Bench on the point of law is final and another 
Bench, a Court of co-ordinate jurisdiction, cannot 
go behind it in appeal against the decision passed 
after remand. If a Bench remands a case to the 
lower Court either under O. 41, R. 23 or under 
O. 41, R. 26 or under the inherent powers of the 
Court (the remand in this case comes neither under 
R. 23 nor under R. 25), the matters finally dispos¬ 
ed of by the order of remand cannot, any of them, 
be re-opened when the case comes Pack from the 
lower Court, but if at the time of remand no 
final decision is given on a point though some ob¬ 
servations only are made in respect of it, it is open 
to another Bench when finally determining the 
case to come to its own conclusion on it. AIR (Vol 
26) 1939 Pat 580: 5 BR 664: 20 PLT 685: 181 Ind 
Cas 721 (DB). 

* - O. 41, R. 26 — Remand — Preliminary objec¬ 

tions not decided by Court remanding case — Case 
coming not before it on appeal — Objections, iff 
can be raised before it. 

Where it cannot be held that certain prelimi¬ 
nary objections were either explicitly or implied¬ 
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ly decided by the Court remanding the case at all, 
these objections can be raised, when the case 
•again comes before - the Court remanding it. 
AIR (Vol 23) 1936 Lah 564: 166 Ind Cas 575 (DB). 

-O. 41, R. 26 — No court-fee is payable in res¬ 
pect of memorandum of objection filed under O. 
41, R. 26 of Civil P. C., as it does not seek any re¬ 
lief from the Court and does not contain any re¬ 
quest for any order being passed on it. AIR (Vol 
23) 1936 Oudh 180 : 1936 OWN (CC) 113 : 11 Luck 
704: 160 Ind Cas 38 (1) (DB). 

-O. 41, R. 26 — A memorandum of objection 

filed under O. 41, R. 26 is neither an application 
nor a petition presented to Court and consequent¬ 
ly no court-fee is chargeable on it. AIR (Vol 19) 
1932 All 526: (1932) ALJ 149: 54 All 465: 140 Ind 
Cs.s 47 

-O. 41, R. 26 — Court-fee. 

No Court-fee is chargeable upon the memoran¬ 
dum of objection filed under O. 41, R. 26. 9 PLT 
19: 105 Ind Cas 108; AIR (Vol 15) 1928 Pat 85. 

-O. 41, R. 26 — Order under — Court hearing 

appeal after remand powers of. 

When an order has been made under O. 41, R. 
25, the Court, called upon to determine the ap¬ 
peal finally under O. 41, R. 26, is not competent 
to treat the order as erroneously made. If the 
order had been made under O. 41, R. 23, its pro¬ 
priety could not have bc-en challenged in an ap¬ 
peal against the final decree made after remand. 
The same principle is applicable to an order 
under O. 41, R. 25, subject to the obvious reserva¬ 
tion that, as the appeal remains pending, the ul¬ 
timate decision must be based upon a considera¬ 
tion of all the findings before and after the order 
under O. 41. R. 25. 74 Ind Cas 392 : 37 CLJ 122: 
AIR (Vol 10) 1923 Cal 521 (DB). 

-O. 41, R. 26 — Omission to file objections. 

Omission to file objections to finding — Court 
may decline to hear at the hearing. 67 Ind Cas 
846: 3 LLJ 230: AIR (Vol 8) 1921 Lah 225 (DB). 

-O. 41, Rr. 26 and 31 — Failure to object to find¬ 
ing. 

The omission of a party to file objections under 
O. 41, R. 26 of C. P. C., does not relieve an Appel¬ 
late Court of the duty imposed upon it by R. 31 
of the same order to give its decision on the is¬ 
sue. 10 SLR 203 : 40 Ind Cas 405: AIR (Vol 4) 1917 
Sind 71 (DB). 

-O. 41, R. 26 — Power of Appellate Court to go 

behind finding — No objections filed. 

The Appellate Court can go behind the findings 
submitted by a Lower Court even though no ob¬ 
jections are filed by parties within the time limited 
for the purpose. 28 Ind Cas 597: AIR (Vol 2) 1915 
All 177. 

-O. 41, R. 26 — Omissicn of time for filing ob¬ 
jections. 

The omission of an Appellate Court to fix a 
time as required by O. 41, R. 26 for the filing of 
a memo, of objections, is a mere technical irregu¬ 
larity and mav be ignored if no party is prejudiced 
by it. (1915) 1 OLJ 681: 26 Ind Cas 736. 

--O. 41, R. 26 — Time for objections fixing of -- 

Omission to file objections. 

An Appellate Court while remanding a case, 
should fix the period for filing of cross-objections and 
it is not bound to fix it after the return of find¬ 
ings: it can also consider the findings of the Lower 
Court when no cross-objections have been filed. 
(1910) 6 NLR 109: 7 Ind Cas 547. 

-O. 41, R. 27. 

1. Consent of party. 

2. Defect in evidence. 

3. Discretion of Court. 
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CIYIL P. C. (5 of 1908), 0. 41, R. 27—1. Consent of part/ 


4. Documents. 

5. Estoppel. 

6. Exclusion of evidence. 

7. Inherent lacuna. 

8. Mistake or negligence of party. 

n See aIso » N °tes 21 and 22.* 

9. New evidence. 

10. Powers and duties of Court 

11. Procedure. 

See also, (i) Note 13; (ii> Civil P C 

nL O. 41, R. 29. 

12. Rebuttal. 

13. “Record the reason”. 

14. Remand. 

See also. Civil P. C„ O. 41, Rr. 23 and 25 

15. Requirements of justice 

16. Revision. 

17. Scope. 

18. Second appeal. 

19. Subsequent events. 

20. “Substantial Cause". 

21. When admissible. 

22. When not admissible. 

^ ^ __!• Consent of party. 

T 41 : 27 — Admission of additional evidence 

in appeal by consent of parties — If can be object- 
ed to by any of them subsequently. 

Where there is an admission of additional evi¬ 
dence in appeal by consent of parties, it is not 
pen to either of them to say subsequently that it 
was improperly admitted. AIR (Vol 37) 1950 All 

ioZ. 

o. 41, Rr. 27, 29 — Admission of evidence by 
consent of party — Absent of recorded objection to 
admission of evidence in appeal. 

Although when both parties agree that further 
evidence is necessary and admission of that evi- 
dence is made by consent, any failure on the part 
oi the Judge to record in due form the reasons for 
the admission of that evidence is not a matter 
which would justify the reversal of the judgment 
or the rejection of the additional evidence. Yet it 
is not a rule that in all cases where there is no 
recorded objection to the admission of evidence in 
appeal under o. 41. R. 27, Civil P. C. the provi- 

that S rnlp R n 2 7 ai J, d the i :)rocedure laid down under 

f C under R - 29 can be treated as of no 

M P W N ?fi 27) 1940 Mad 707 : <1940) 

ivl W N 511 ; 194 Ind Cas 816. 

R - 27 (1) (b ) ■» Evidence admitted with 

consent of parties — Objection to admission if 
can be entertained. 

nrJ h( f fact that tllc evidence is important Is 
hor of itself a sufficient ground for admitting that 

111 appeal and the Appellate Court should 

f late LS ..Jasons for admitting the evidence in 

, W ?- 1Ch ' v0 . uld indicate clearly that he had 
applied his mind to those considerations which 
according to O. 41, R. 27, must govern the Court 

SU< J h an , order * But u an order admitt- 
ing additional evidence is passed with the consent 

oi both the parties, an objection to the admission 
of such evidence cannot be entertained at all in 
view of the consent before the Appellate Court 
Such a consent makes it not open to argument 
that the admission of evidence in appeal was im¬ 
proper. Although the consent cannot confer 
jurisdiction where no jurisdiction exists, the posi¬ 
tion is somewhat different when there is jurisdic- 
tion, but that jurisdiction can only be exercised on 
particular grounds stated in writing. The consent 
of the parties may be treated as an admission by 
both parties that those grounds existed. This ad¬ 
mission does not strictly absolve the Appellate 
Court from his requirement of satisfying himself 
as to the necessity for admitting such evidence. 
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but it may to a large extent, cover the defects in 
the record of the reasons for the order air 
(V ol 26) 1939 Mad 54 : 18 M L W 546 • m 

W N 1080 : (1938) 2 M L J 740 : 179 Ind Cas 095 / 

O. 41, R. 27, (O. C. S. 568 Old Code) — Fresh 
evidence — Admission of by the Court of Appeal 

Where the Appellate Court, with the assent of 
both sides, examined three witnesses and also ad¬ 
mitted documentary evidence and there was noth¬ 
ing to show that the admission was objected to 
at the time held;—that it was not open to a party 
on appeal to the Privy Council to take exception 
to the regularity of their procedure. ( 1909 ) 19 M 
L J 435 : 11 Bom L R 861 : 13 C W N 830 • 10 C 
L J 74 : 36 C 833 : 36 I A 221 ; 3 Ind Cas 
465 (465) (PC). 

2. Defect in evidence. 

■“*“"0. 41, R. 27 — Additional evidence required 
by Court for satisfactory decision of case — Ques¬ 
tion of delay or negligence of party does not arise. 

Where an Appellate Court thinks that it is not 
satisfactory to decide a question in a case on the 
evidence on record and requires an additional 
material to call for under Cl. (b) of R. 27 (1) of 
O. 41 in order to clear the doubts in his mind, the 
question of parties’ delay or negligence does’ not 
arise. AIR (Vol 34) 1947 Mad 111 ; (1946) 2 M 
L J 257 : 59 M L W 536 (DB). 

’ U. 41, R. 27 — Parties failing to grasp signi. 
ficance of some point necessary to decide his case 
— Additional evidence to elucidate the point is 
necessiry. 

Further evidence is not intended to be ordered 
on special and preliminary application before the 
appeal on the merits has been heard and the evi¬ 
dence as it stood examined by th e Court. It is no 
part of the duty of the Court nor is it necessary 
lor the Court to act the part of Counsel for either 
of the parties, and on realizing that further evi¬ 
dence on a point on which evidence has already 
been introduced is available, to require that evi¬ 
dence to be adduced. Such evidence is not neces¬ 
sary for the Court to pronounce a decision 
because the Court must pronounce its decision on 
the evidence before it. Rule 27, O. 41, Civil P. C., 
is to be applied where the Court, after consider¬ 
ing the case, finds that the parties have failed to 
grasp the significance of some point which is 
necessary for the decision of the case, but on 
which no evidence has been brought or which has 
been dealt with in a way which shows that its true 
significance has not been understood. In such a 
case the Court may well feel that it is necessary 
that further evidence should be adduced to eluci¬ 
date the point. AIR (Vol 26) 1939 Rang 92 ; 181 
Ind Cas 527. 

-O. 41, R. 27 — Evidence which party could 

have produced in lower Court should not be ad¬ 
mitted in appeal. 

Under Cl. (b), Sub R. (1), R. 27, O. 41, an Ap¬ 
pellate Court may admit additional evidence if 
the Court requires the evidence to enable it to pro¬ 
nounce judgment, or for any other substantial 
cause. Additional evidence under this rule cannot 
be admitted until the Appellate Court has 
examined the evidence on the record and has, after 
such examination, come to the conclusion that the 
evidence, as it stands, is so inherently defective 
that the Court is unable to pronounce judgment in 
(lie case on the evidence, as it stands. It must be 
the Court which requires the additional evidence 
and the power cannot be exercised on an applica¬ 
tion by a party before the appeal is heard. The 
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provisions of this rule cannot be used for the pur¬ 
pose of allowing a party to remedy defects or gaps 
in the evidence which he has called in the original 
Court, and it should, under no circumstances, be 
allowed to be used for the purpose of producing, 
in the Appellate Court, evidence which the party 
wa»s given an opportunity of producing in the ori¬ 
ginal Court. AIR (Vol 22) 1935 Rang 21. 

-O. 41, R. 27 — If the Court is satisfied that 

there has been failure of justice in the case, by 
reason of absence of proof on a technical aspect 
of the case, it would consider an application to let 
in additional evidence; otherwise not. AIR (Vol 
12) 1925 Mad 444 ; 86 Ind Cas 576 : 21 M L W 210 
(DB). 

-O. 41, R. 27 — Evidence improperly excluded — 

Case cannot be remanded — Appellate Court may 
itself take additional evidence or direct lower 
Court to take such evidence. AIR (Vol 8) 1921 
Cal 122 ; 34 C L J 160 : 26 C W N 1022 : 64 Ind 
Cas 693 (DB). 

-O. 41, R. 27 — Sufficient cause — Power of 

Appellate Court to take — Additional evidence. 

Order 41, R. 27 (b), C. P. C. does not mean that 
in order to enable an Appellate Court to pronounce 
judgment in favour of a particular party addi¬ 
tional evidence could be admitted in appeal but 
it means only that where it is impossible to pro¬ 
nounce judgments at all on the evidence, the 
Court may call for witnesses. AIR (Vol 7) 1920 
Pat 540 : 54 Ind Cas 666. 

-O. 41, R. 27 (1) (6) — Defect in evidence. 

Additional evidence should be adduced in Ap¬ 
pellate Court not to enable the Court to pronounce 
judgment in favour of a particular party. But 
such evidence is to be given only when the origi¬ 
nal one is defective. AIR (Vol 7) 1920 Pat 235 : 
57 Ind Cas 843 (DB). 

-O. 41, R. 27 — Sufficient Cause — Limits of the 

discretion. 

The object of O. 41, R. 27 of C. P. C, is not to 
enable the court to supplement the evidence that 
a party is bound to produce and it should not be 
used with a view to supply defects and loopholes 
that a vigilant litigant is required to guard against 
in the conduct of his case. It is strictly prohibited 
for an Appellate Court to admit evidence in appeal 
solely at the instance of a party without having 
satisfied itself that there is any difficulty in decid¬ 
ing the case upon the evidence already on the re¬ 
cord. AIR (Vol 6) 1919 Pat 244 ; 49 Ind Cas 868 
(DB). 

-O. 41, R. 27 — Defect in evidence — Admission 

on appeal. 

The Appellate Court cannot admit additional 
evidence except to cure inherent defect in the 
existing evidence. AIR (Vol 5) 1918 Pat 275 : 47 
Ind Cas 141 (DB). 

- O. 41, R. 27 — Sufficient cause — What is. 

Order 41, R. 27 of the C. P. C , does not empower 
the Court to pronounce the judgment in favour of 
a particular party and for that reason admit addi¬ 
tional evidence on appeal. It only means that 
where it is not possible to pronounce judgment at 
all on the evidence as it stands the Court may ad¬ 
mit additional evidence to enable it to do so. A I R 
(Vol 5) 1918 Pat 253 : 3 Pat L W 385 : 44 Ind Cas 
670 (DB). 

-O. 41, R. 27 — Sufficient cause — Defect in 

evidence. 

An appellate Court is entitled to admit addi¬ 
tional evidence when the evidence already on re- 
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ccrd is unintelligible without it. AIR (Vol 3) 
1916 Mad 966 : 28 Ind Cas 640 (DB). 

-*0. 41, R. 27 — Object of — New case. 

Order 41, R. 27, C. P. C. is intended to supply a 
defect in the existing evidence on the record but not 
for proving a case in appeal a second time. (1912> 
9 A L J 59 : 13 Ind Cas 131 (DB). 

-O. 41, R. 27 — Defect in evidence — Party not 

negligent — Indulgence. 

An Appellate Court can admit fresh evidence 
under O. 41, R. 27 if the party adducing the evi¬ 
dence was through no fault of his unable to pro¬ 
duce it at the trial. The rule of admitting fresh 
evidence is not confined to cases where the Court 
suo motu desires to call for fresh evidence. (1911) 
14 O C 327 ; 12 Ind Cas 332. 

-O. 41, R. 27 — Defect in evidence — Additional 

evidence. 

The legitimate occasion for the admission of 
additional evidence by an Appellate Court arises 
when on examining the evidence as it stands some 
inherent defect becomes apparent. The Court has 
no jurisdiction to order additional evidence when 
it does not consider the evidence before remand¬ 
ing the case. (1911) 10 Ind Cas 332 (Cal) (DB). 

-Q. 41, R. 27 — Appellate Court’s powers to sup¬ 
plement. 

In a matter of evidence as to custom, where there 
is sufficient evidence to show that such u custom 
exists, but its limits and incidents are not clearly 
before the Court it is within the discretion of the 
appellate Court to allow that evidence to be sup¬ 
plemented particularly when independent evidence 
of Government officers is available and no new 
case is made. (1907) G Cal L J 218 (221) (DB). 

3. Discretion of Court. 

-O. 41, R. 27 — Discretion of Court — Second 

appeal — Interference. 

It cannot be laid down that it is not open to the 
High Court in second appeal to interfere with the 
discretion of the lower appellate Court in refusing 
to admit additional evidence under O. 41. R. 27, 
C. P. Code. The High Court can interfere where 
that Court has failed to apply its mind to the 
bearing that such evidence will have on the ques¬ 
tion at issue in the case. (1946) 48 PL R 329 (DB). 
-Q. 41, R. 27 — Evidence — Rejection of docu¬ 
ments giving reasons. 

Where the lower Appellate Court has rejected 
certain documents produced in appeal giving rea¬ 
sons for doing so, the High Court will not interfere 
with the discretion exercised by it. AIR (Vol 24) 
1937 Lah 409 : 39 P L R 663 (1) : 173 Ind Cas 887. 

-O. 41, R. 27 (1) (b) — Lower Court exercising 

discretion on wrong principles — High Court can 
interfere. 

Where the lower Court has exercised its discre¬ 
tion and if the additional evidence has been ad¬ 
mitted, and is admissible as relevant, the addi¬ 
tional evidence must be heard upon its merits 
even if the discretion to admit it may have been 
exercised upon erroneous grounds, for an Appel¬ 
late Court does not interfere with the discretion 
of a lower Court unless that discretion has been 
exercised upon fundamentally erroneous princi¬ 
ples. AIR (Vol 24) 1937 Pat 584: 16 Pat 371 : 18 
PLT 618: 4 BR 69: 171 Ind Cas 728 (DB). 

-O. 41, R. 27 — Party, if can produce additional! 

evidence as of r'ght 

The words ‘additional evidence’ in O. 41, R. 27, 
Civil P. C. connote that, the partv in default has 

applied its mind to the issues in the case and 
adduced some evidence on them which at a later 
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stage he finds insufficient. But if for some reason 
or other no evidence was produced in the trial 
’Court and the judgment was pronounced on the 
record as it stood and the party aggrieved moved 
the Appellate Court afterwards to allow him to pro. 
duce evidence in the case, different considerations 
would prevail in giving him the permission ap- 
plied for and his case will not be governed by 

v', 41, rG. z/. 

No party is entitled as of right to fill up the 
gaps in his evidence under this rule. The mere 
negligence of a party in the trial Court is no ex¬ 
cuse to let in evidence which it failed to produce 
at the proper time. This rule confers a prero¬ 
gative on the Court and not on the party and it 
is only when the Court feels the necessity of addi¬ 
tional evidence that it can be allowed to be pro¬ 
duced. AIR (Vol 23) 1936 Lah 71: 37 PLR 759- 
160 Ind. Cas 800 (DB). 

“—°* 41 - R - 27 — Appellate Court holding rejec¬ 
tion of evidence improper — Trial Court's decree 
reversed — Evidence ordered to be admitted — It 
is material irregularity and the order will be set 
aside by the High Court in revision. The order, 
even if treated as one under O. 41, R. 27, is not 
appealable but the appeal may be treated as revi¬ 
sion. AIR (Vol 22) 1935 Bom 222 : 37 Bom LR 24T 
59 Bom 430; 156 Ind Cas 662. 

-O. 41, R. 27 — The question as to whether an 

Appellate Court can decide a case with or without 
taking additional evidence is a matter of discre¬ 
tion of that Court and the High Court .cannot in¬ 
terfere with that discretion. AIR (V 20) 1933 Lah 
1014 (1): 35 PLR 198: 147 Ind Cas 684 (1). 

“ 27 — The Appellate Court has a 

discretion to admit additional evidence for sub¬ 
stantial cause but the power given under S. 107 
and O. 41, R. 27, Civil P. C., should be exercised 
very sparingly by the Court and grave caution 
shouJd be exercised in admitting new evidence. 
Where there is no lacuna or defect to be filled up 
or rerneJied and no substantial cause for taking 
additional^ evidence the so-called additional evi¬ 
dence, as it stands, is legally inadmissible and must 
be left out of consideration in disposing of the 
case AIR (Vol 19) 1932 Oudh 227: 8 Luck 18: 

9 OWN (CC, 379: 138 Ind Cas 513 (DB). 

7"^' 41, R. 27 —- Formal proof of documents 

admitted in (he trial Court — Discretion of lower 
Court — No interference in revision. 

Where the additional evidence called by the 
lower Appellate Court related to formal proof of 
certain documents which had been produced al¬ 
ready in the trial Court but which could not be 
proved because a certain witness could not be 
served for attendance in Court on a particular 
oate : 

H-lcl. that the matter was purely within the 
discretion of the Court under O. 41, R. 27 and 
Uiat the exercise of such discretion will not, be 

y2no r i er , ed Wlth m ^vision by the High Court. 
(1932) 137 Ind Cas 513 ( 1 ): 33 PLR 330. 

—-O. 41, R. 27 — High Court should not interfere 

v.ith the exercise of discretion by the lower Court 

in refusing fresh evidence particularly when such 

discretion is not exercised contrary to legal prin. 

g£ !es - AIR (Vol 16) 1929 Pat 98 : 115 “ind Cas 
8/4: 10 PLT 10 (DB). 


—O. 41. R. 27 — Where a lower appellate Court 
re us-'s to admit a certain material document as 
additional evidence In the appeal under O. 41. 
R. ^7. the High Court cannot interfere in second 
appeal and hold that such additional evidence 
ought to have been admitted by the lower appel¬ 
late Court AIR (Vol 14) 1927 Mad 1099: 38 MLT 
24; 1927 MWN 63: 99 Ind Cas 669. 
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>. 41, R. 27 — It is in the discretion of the 
trial Court to allow a party to produce a witness 
for giving rebuttal evidence and to give adjourn¬ 
ments for the purpose. AIR (Vol 13) 1926 Na» 
486: 96 Ind Cas 1006. * 

-O. 41, R. 27 — Both under the general law 

and under O. 41, R. 27 the Court may for a sub¬ 
stantial cause admit additional evidence in appeal 
but the question is one of discretion. AIR (Vol 
12) 1925 Pat 504: 85 Ind Cas 459 (DB). 

-O. 41, R. 27 — Discretion under, to allow fur¬ 
ther evidence should be cautiously exercised AIR 
(Vol 10) 1923 Cal 233: 70 Ind Cas 510: 36 CLJ 
245 : 50 Cal 276 (DB). 


-O. 41, ~R. 27 — Discretion of appellate Court 

— Cannot be interfered witli in Second appeal. 

A party cannot claim admission of additional evi¬ 
dence, oral or documentary, as a matter of right 
The rule however gives a discretion to the Court 
of appeal to allow the production of such evid¬ 
ence. Rule 27 of Order 41 lays down definite 
limits within which additional evidence may be 
produced in appellate Court. The words ‘any 
other substantial cause’ mean a cause ejusdem 
generis to the grounds already mentioned or, in 
other words, as meaning a case at least anolog- 
ous to those specified previously. It is not open 
to a Court of second appeal to interfere with the 
discretion exercised by lower appellate Court. AIR 
(Vol 10) 1923 Oudh 109 ; 75 Ind Cas 331: 9 OLJ 
505: 26 OC 66. 

-O. 41, R. 27 — Discretion —* Interference. 

The Appellate Court has a discretion in the 
matter of admission of additional evidence. It is 
better for the Appellate Court to read the evid¬ 
ence in the Court below, in order to consider the 
desirability of admitting additional evidence. AIR 

(Vol 4) 1917 All 96: 15 ALJ 21: 38 Ind Cas 669 
(DB). 

-O. 41, R. 27 — Discretion — Interference by 

High Court. 

The Appellate Court has a discretion to admit 
or reject additional evidence tendered for the first 
time before it and the High Court will interfere 
only if the discretion has been improperly exer¬ 
cised. AIR (Vol 3) 1916 Lah 100; 129 PR 1916: 83 
PLR 1917: 36 Ind Cas 382 (DB). 

-»0. 41, R. 27 — Procedure — Rules as regards 

procedure to be followed. 

Courts of first appeal should strictly follow the 
procedure laid down in O. 41, R. 27 and specially 
by the second clause of the said rule; but if it 
exercises a judicial discretion in the admission of 
evidence pertaining to the record of a litigation 
that had taken place in its own court, it is not 
a departure so as to justify the interference in 
second appeal. AIR (Vol 2) 1915 All 476: 31 Ind 
Cas 873. 

——O. 41, R. 27 — Discretion — High Court powers 
— Evidence taken on remand. 

A High Court is not justified in second appeal In 
interfering with the discretion of the lower Appel¬ 
late Court in taking additional evidence after a 
remand by the High Court. AIR (Vol 2) 1915 All 
61 : 27 Ind Cas 827. ' 

-O. 41, R. 27 — Discretion — 


— Additional evi¬ 
dence. 

The admission of additional evidence is at the 
discretion of the Appellate Court and not as of 
right. (1911) 33 All 379 ; 8 A L J 175 : 9 Ind Cas 
2G5 (DB). 

4. Documents. 

(a) Improper form. 

(b) Negligence of party. 

(c) Originals. 
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(d) When allowed. 

(e) When not allowed. 

(a) Improper form. 

—O. 41, R. 27 — Improperly stamped document 
deliberately withheld in trial Court to avoid stamp 
and penalty — Held, could not be admitted in 
appeal. 

A certain document which the lower Appellate 
Court refused to accept under O. 41, R. 27, was 
not placed before the trial Court and the excuse 
given in the lower Appellate Court was that it 
had not been filed owing to oversight. Evidence 
was taken and the lower Appellate Court refused 
to accept the document, coming to the conclusion 
that it had deliberately been withheld by the 
plaintiff, in whose possession it had always been, 
in order to avoid the payment of the stamp duty 
and penalty which would clearly have been exacted 
had it been presented, and also to avoid a possible 
prosecution under the provisions of the Stamp Act, 
and that it was only when the plaintiff felt some 
apprehension that the decision of the trial Court 
might be upset that he attempted to file the docu¬ 
ment. It was again sought to file the document in 
the second appeal before the High Court, and it 
was urged that since the decision of the lower Ap¬ 
pellate Court, the document had been validated 
by the payment of the stamp duty and the penalty 
and the document would go far to prove the party’s 
case. 

Held, that the fact that the document if admit¬ 
ted, would go far to prove the plaintiff’s case could 
not prevail against the consideration that the 
document was deliberately withheld in order to 
avoid penalties and possible prosecution, and that 
false evidence was submitted in respect of the non¬ 
production of the document at an earlier stage 
and that, therefore, the document could not be ad¬ 
mitted. AIR (Vol 29) 1942 Nag 92 : 1942 NLJ 
248 : I L R (1942) Nag 369 : 201 Ind Cas 550. 

-O. 41, R. 27 — Additional evidence — Receiv¬ 
ing duly stamped document. 

Section 568 (old Code) (O. 41. R. 27, new Code) 
allows an Appellate Court to admit a document 
originally insufficiently stamped but endorsed as 
properly stamped subsequent to the decision of 
the first Court. This does not amount to admit¬ 
ting additional evidence, but to simply declaring 
that the objection to the admissibility is removed. 
(1911) 9 MLT 317 : 10 Ind Cas 675 (DB). 

(b) Negligence of party. 

-O. 41, R. 27 and S. 107 (d) — Discretion to ad¬ 
mit additional documentary evidence in appeal — 
Party not diligent in getting it filed in trial Court 
— Discretion held should not be exercised. 

In a suit for possession of certain property on 
the ground that it was ancestral property, the 
plaintiff did not produce copies of revenue records 
which were, essential for proving the nature of the 
property, though he was represented by Counsel 
and the suit was pending there for over 10 months. 
In appeal the plaintiff sought to produce those do¬ 
cuments on the ground that he was not aware of 
them. 

Held, that the discretion to admit additional 
documentary evidence in appeal could not be 
exercised in favour of the plaintiff as he was not 
diligent in getting it filed in the trial Court though, 
the suit was pending there for over 10 months, and 
particularly because the Court was of opinion that 
the documents in question could not help him in 
any way. AIR (Vol 33) 1946 Lah 444 (DB). 
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-O. 41, R. 27 — Party keeping himself ignorant 

of put lie document through his own negligence — 
Document not produced in trial Court — Document 
cannot be admitted in appeal. 

Admission of additional evidence in appeal is not 
the rule. On the other hand under O. 41, R. 27 
parties to an appeal are not entitled to produce 
additional evidence, whether oral or documentary 
in the Appellate Court, except in the circumstances 
specified in that rule. Where a party has through 
his own negligence kept himself ignorant of a docu¬ 
ment and wants to produce it in the Appellate 
Court, he cannot claim the benefit of O. 41, R. 27. 
Where a document forms part of a public record, 
the allegation that the document was not within 
the knowledge of a party during the trial of a suit 
is no ground for admitting it in the Appellate 
Court. AIR (Vol 33) 1946 Oudh 163 (DB). 

(c) Originals. 

-O. 41, R. 27 — Originals of documents should be 

allowed. 

An Appellate Court is always entitled to allow the 
production of evidence. It can allow the original 
documents the copies of which were produced in 
the lower Court, to be summoned before it. AIR 
(Vol 30) 1943 All 183: (1943) ALJ 93: 1943 AWR (HC) 
52: 206 Ind Cas 415 (DB). 

(d) When allowed. 

-O. 41, R. 27 — Fresh evidence — When to be 

admitted in appeal. 

Without indicating that he was of opinion that 
the defendant, notwithstanding the exercise of due 
diligence, could not produce the document at the 
trial it is not open to an appellate judge to admit 
such document as material for the purpose of decid¬ 
ing the defence of the defendant. AIR (Vol 36) 
1949 Mad 394: (1948) 2 MLJ 413 : 61 LW 711 : 1948 
MWN 728. 

-O. 41, R. 27 — Wazib-ul-arz — Refusal to admit 

document though admissible to conradict witness — 
Appellate Court can admit such document. 

Where the witnesses depose about a certain cus¬ 
tom of adoption which they have learnt from their 
ancestors, the wazib-ul-arz dictated by the ancestors 
in which no mention is made about the alleged 
custom is admissible in evidence to contradict the 
statement of the witnesses and if the trial Court has 
refused admission of such document the Appellate 
Court can admit such document under O. 41, R. 27 
(a). AIR (Vol 33) 1946 Oudh 163: 1946 OWN (CC) 
26: 21 Luck 1 : 223 Ind Cas 373 (DB). 

-O. 41, R. 27, O. 3, R. 10 — Additional document¬ 
ary evidence — When allowed to be produced. 

In order to entitle the appellant to produce ad¬ 
ditional evidence in the appeal, the essential con¬ 
ditions required by R. 27 of O. 41, Civil P. C., must 
be satisfied. Where no attempt was made to pro¬ 
duce the documents in lower Courts when they 
could have been produced and they are not required 
by the Court to enable it to pronounce judgment or 
for any other substantial cause, such additional docu¬ 
mentary evidence cannot be admitted in appeal. 
AIR (Vol 28) 1941 Oudh 341: 1941 OWN (CC) 643 : 
194 Ind Cas 195 (DB). 

-O. 41, R. 27 — Documentary additional evi¬ 
dence. 

Appellate Court has ample! pow-er, under O. 41, R. 
27, Civil P. C„ to admit additional documentary evi_ 
dence at apoeliate stage, if it finds it necessary. AIR 
(Vol 23) 1936 Pat 600: 17 PLT 709 : 3 BR 147 : 166 

Ind Cas 262. 

-O. 41, R. 27 (1) (b) — Material additional evi¬ 
dence for first time in appeal, if admissible. 
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Under O. 41, R. 27 (1) (b). Civil P. C. it is only 
where the Appellate Court ‘requires’ it (i. e., finds it 
needful) that additional evidence can be admitted. 
It may be required to enable the Court to pronounce 
judgment, or for any other substantial cause, but 
in either case it must be the Court that requires it. 
The legitimate occasion for the: exercise of this dis¬ 
cretion is not whenever before the appeal is heard 
a party pleases to adduce fresh evidence, but that 
on examining the evidence as it stands, some inhe¬ 
rent lacuna or defect becomes apparent. 

Where the plaintiff’s suit under S. 128, T. P. Act 
on money bonds, against the alleged universal 
donee of the executant’s property was decreed 
against them and in appeal the donees produced an 
agreement for the first time to prove that there was 
consideration for the alleged gift: 

Held, that the document was rightly admitted as 
the Court required it to enable it to pronounce judg¬ 
ment, under the provisions of O. 41, R. 27 (1) (b). 

Civil P. C. AIR (Vcl 21) .1934 All 948 : 4 AWR (HC) 
127: 153 Ind Cas 674. 

-O. 41, R. 27 — Production of additional evidence 

in Appellate Court — Whether should be admitt¬ 
ed. 

The appellant on the: ground that he was unable 
to pay his debts and that his liabilities exceeded 
his assets applied for being adjudicated an insol¬ 
vent. The application was dismissed by the District 
Judge on April 4, 1932, on the ground that the ap¬ 
pellant had failed to prove that he was unable to 
pay his debts and that the squares which were part 
of his assets were worth much more than what the 
appellant had represented them to be and that he 
had made no attempt to sell them or to obtain the 
permission of the Deputy Commissioner. He ap¬ 
pealed to the High Court and along with the memo¬ 
randum of appeal filed a copy of an order of the 
Deputy Commissioner dated June 2, 1933, rejecting 
his application for permission to sell the squares 
for a certain price. The respondents objected to 
the copy of the Deputy Commissioner’s order being 
admitted in evidence at this stage: 

Held, that this was a fit case in which the: High* 
Court should exercise its powers under O. 41, R. 27, 
and admit the copy of the order ot the Deputy Com¬ 
missioner. AIR (Vol 20) 1933 Lah 823 : 147 Ind Cas 
190. 

-O. 41, R. 27 — Certified copy of a document not 

offered in evidence at the primary Court on account 
of the point not having been disputed — Such docu¬ 
ment should be admitted in appeal. AIR (Vol 15) 
1928 Cal 265 (DB). 

-O. 41, R. 27 — Where pending an appeal from 

a decree in a rent suit, a decree is passed in favour 
of the appellant in a title suit, the appellate Court 
should receive the decree in evidence and act upon 
it AIR (Vol 7; 1920 Low Bur 816: 64 Ind Cas 721 
(DB). 

-O. 41, It. 27 (b) — Sufficient cause — Addition 

of evidence. 

Order 41. R. 27 <b> authorises an appellate Court 
to call for a document only in the extreme case of 
tlte judgment being impossible on the evidence 
before it. and does not require additional evidence 
to be admitted in appeal for the purpose of pro¬ 
nouncing decision in favour of anv particular 
party. AIR < V 5) 1013 Pat 253 : 1 Pat LJ 435 : 
37 Ind Cas 1008 (DB). 

—O. 41, It. 27 — Discovery of evidence — Admis¬ 
sibility of document. 

If the plif. subsequently got the, document of 
which he gave secondary evidence as being lost it 
can be admitted in appeal. AIR (Vol 4) 1917 Mad 
189 : 32 Ind Cas 711 (DB). 
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-O. 41, R. 27 — Mistake — Power of admitting 

evidence omitted by misake — Documents. 

The Appellate Court has power to allow addition-, 
al evidence to be taken where the omission is due to 
inadvertance or mistake, especially when it con¬ 
sists of documents the genuineness of which cannot 
be impeached of. AIR (Vol 3) 1916 Lah 208: 14 PR 
1916 : 195 PWR 1915: 33 Ind Cas 813 (DB). 

(e) When not allowed. 

-O. 41, R. 27 (1) (b) — Requirement for fresh 

evidence must be of Court and not of party. 

Rule 27 (1) (b) of O. 41. Civil P. O., comes in¬ 
to operation only when the Court requires fresh evi¬ 
dence. The requirement must be of the Court and 
not of the party to the litigation. When the Court 
is of opinion that without fresh evidence it cannot 
pronounce judgment or that without fresh evidence 
it finds it difficult to perform its functions, then 
and then only will the Court admit fresh evidence 
under O. 41, R. 27 (1) (b). The rule is not intend¬ 
ed to assist a party who through a negligence or 
over-confidence fails to produce sufficient evidence 
to prove his case in the Court below. If the Court 
upon the evidence on the record is able tp pro¬ 
nounce judgment or perform its functions it has no 
jurisdiction to admit further evidence. 

In a mortgage suit, the defendant at the very 
outset challenged the validity of the mortgages, 
stating that no consideration had been paid. The 
parties went to the trial on the issue regarding con¬ 
sideration. The plaintiff did not produce any 
bond to prove that there was a valid consideration. 
He contended himself with producing other evi¬ 
dence which the lower Court disbelieved. In the 
Appellate Court the plaintiff produced the bond 
to prove consideration which was admitted by the 
Court. Defendant filed second appeal: 

Held, that in these circumstances it could not! 
be said that the Appellate Court ‘required’ this ad¬ 
ditional evidence for the proper disposal of the 
appeal. The lower Appellate Court was wrong in 
admitting the: bond. AIR (Vol 28) 1941 Cal 378 
45 CWN 498: ILR (1941) 1 Cal 580: 74 CLJ 121: 
196 Ind Cas 193. 

-O. 41, R. 27 — Additional documentary evidence 

merely for corroboration of oral evidence disbeliev¬ 
ed by trial Court, cannot be admitted. 

Where the admission of the documents by the 
Appellate Court was not for the purpose of remedy¬ 
ing some inherent lacuna or defect but for the pur¬ 
pose of providing corroboration for oral testimony 
which had been disbelieved by the trial judge and 
the oral evidence was complete had it been be¬ 
lieved. the additional evidence not being necessary 
for the Court to appreciate a party’s case or to 
pronounce judgment on it, is not admissible under 
O. 41. R. 27. Civil P. C. AIR (Vol 27) 1940 Mad 
911: (1940i MWN 863: (1940) 2 MLJ 287: 52 MLW 
326: 192 Ind Cas 355 (DB). 

7 -O. 41. R. 27 and O. 13, It. 2 — Appellate Court, 

if can admit additional evidence when satisfied 
with reasons of its non-production at initial stage—. 
Discretion under O. 13, R. 2, exercise of. 

The scope and requirement of O. 41, R. 27, are 
different from those of O. 13, R. 2. Order 13, R. 
2 refers to production of documents only, and that 
in (he trial Court, while O. 41, R. 27, deals with 
the taking of additional evidence oral as well as 
documentary in the Appellate Court. In the one 
case the question is one of condoning delay in the 
production of documents on which a party relies 
in (he other, of admitting evidence which the 
Court requires, either of its own motion or at the 
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instance of a party for the disposal of the case. It 
is not to be supposed that an Appellate Court 
should admit additional evidence merely because 
it is satisfied that there was sufficient ground for 
•its non-production at the initial stage in the trial 
Court. 

The fact of a document being of unimpeachable 
authenticity is no doubt very material in consider¬ 
ing whether the Court should or should not exer¬ 
cise its discretion in favour of a party under O. 
13. R. 2, but in determining whether or not an 
order should be made under O. 41, R. 27, considera¬ 
tions of a materially different character arise. AIR 
(Vol 24) 1937 Cal 537: ILR (1937) 2 Cal 661: 67 
CLJ 488: 176 Ind Cas 429 (DB). 

-O. 41, R. 27 — Appeal in execution — Appellate 

Court refusing to consider document filed in pre¬ 
vious execution but not before it. 

In execution of a decree passed against the 1 es¬ 
tate of a father, a house was attached and the 
son raised an objection that he was the owner of 
the house and not the father. The objection being 
dismissed, he filed an appeal. In appeal the son 
placed reliance on a document of mutation in 
favour of the son which was claimed to include 
the house in dispute and which had been placed 
on the record in previous proceedings relating to 
the execution of the decree but was not before the 
executing Court in the present execution. The 
lower Appellate Court declined to look into this 
document: 

Held, that the refusal of the lower Appellate 
Court to consider the effect of the mutation on 
the present dispute was not justified. AIR (Vol 
24) 1937 Lah 263: 174 Ind Cas 320. 

-O. 41, R. 27 — Additional documentary evi¬ 
dence in appeal. 

The application for the reception of additional 
evidence in appeal cannot be allowed where the 
document sought to be brought on the record was 
not produced before the Court below and it can¬ 
not be said that that Court rejected a piece of 
evidence which it should have accepted, nor can 
it be said that the Appellate Court requires the 
document for the purpose of pronouncing judg¬ 
ment nor again can it be said that the said docu¬ 
ment was not within the knowledge of the appli¬ 
cant. AIR (Vol 23) 1936 All 239: (1936) ALJ 350: 
1935 AWR (HC) 1432: 58 All 505: 161 Ind Cas 
903 (DB). 

_O. 41, R. 27 — Admission of documentary evi¬ 
dence. 

Documents cannot be admitted ] n evidence ei¬ 
ther under Cl. (a) of O. 41, R. 27, Civil P. C. 
or under Cl. (b), when there is nothing to show 
that the Munsif refused to receive them in evidence 
and there is no inherent lacuna or defect in the 
evidence as it stood. (1936) 163 Ind Cas 745: 39 
CWN 668: 62 CLJ 251. 

-O. 41, R. 27 — Evidence to fortify party’s case. 

Appellate Court cannot call for documents to 
be produced to fortify respondent’s case when 
dismissal of appeal is decided on other grounds. 

The word ‘requires’ in O. 41, R. 27 means finds 
it needful. (1936) 1936 MWN 1262. 

-O. 41, R. 27 — Cony of sale-deed not thirty 

years old — Admissibility. 

A document not thirty years old but purport¬ 
ing to be a recently made copy of a sale-deed can¬ 
not be admitted in evidence when no ground for 
admitting secondary evidence is proved and the 
evidence is not necessary for judgment. Order 
41 R. 27, Civil P. C. should be strictly interpreted. 
AIR (Vol 21) 1934 Lah 529: 148 Ind Cas 820 (DB). 
._o. 41, R. 27 — Public documents — Judgment 

— Admission of evidence in appeal. 


It is not proper to admit as evidence in appeal, 
a judgment which is not inter partes, not conclu¬ 
sive, and is simply an addition of a disputable 
point to the already existing evidence. AIR (Vol 
6) 1919 Cal 287: 23 CWN 242: 50 Ind Cas 119 
(DB). 

-O. 41, R. 27 — Procedure — Admission of docu¬ 
ments — Documents filed with memorandum of 
appeal — Admission of. 

An Appellate Court is not entitled to admit and 
consider additional documentary evidence in con¬ 
tention of O. 41, R. 27, C. P. C. the provisions of 
which are mandatory. An appellant attached cer¬ 
tain documents to his memorandum of appeal and 
the appellate Court passed an order that they 
should remain in the record. 

Held, that the Court erred in admitting this 
evidence and its findings being passed on evidence 
wrongly admitted were liable to be set aside. AIR 
(Vol 5) 1918 Lah 120: 150 PWR 1918: 47 Ind Cas 
12 (DB). 

-O. 41, R. 27 — Public documents — Settlement 

papers — Appellate Court. 

Settlement papers cannot be admitted by the 
Aopellate Court after the first Court's decision in 
the case. AIR (Vol 2) 1915 Cal 301: 29 Lid Cas 
219 (DB). 

5. Estoppel. 

——O. 41, R. 27 — Admission of additional evi¬ 
dence — Party in possession of document failing 
to produce it even after being given an opportunity 
to produce it. 

Where a party had been given an opportunity 
by - the trial Court to produce a document which 
was admittedly in his possession but fails to pro¬ 
duce it, an appellate Court would not be justified 
in allowing such a party to produce that as addi¬ 
tional evidence in appeal. 1950 RD 66. 

-O. 41 R. 27 — Additional evidence not object¬ 
ed to in lower Appellate Court — No objection in 
further appeal. 

Where one party to an appeal has without rais¬ 
ing any objection at the time, consented to the 
additional evidence being taken on request of the 
other party, it is not open to the former to object 
in the next Appellate Court to the admission of 
additional evidence. AIR (Vol 31) 1944 Oudh 220: 
1944 OWN (CC) 131: 1944 AWR (CC) 100: 19 

Luck 583: 218 Ind Cas 314 (DB). 

-O. 41. R. 27 — Party keeping back evidence in 

trial Court. 

Powers given by O. 41, R. 27 are to be 1 used 
sparingly and caution is to be exercised in admit¬ 
ting new evidence. Order 41, R. 27 cannot be rea¬ 
sonably invoked in a case in which a party has 
kept back evidence which he should have pro¬ 
duced at the proper time. AIR (V 31) 1944 Sind 
73 : ILR (1943) Kar 429 : 214 Ind Cas 256 (DB). 

-O. 41, R. 27 — Party having every opportunity 

of producing evidence and failing to prove his 
case. 

In a case in which a party had had every op¬ 
portunity of producing his evidence in the trial 
Court and had failed to prove his case, the Ap¬ 
pellate Court is not entitled to order further in¬ 
quiry at large, permitting the whole case to be 
re-opened and further evidence adduced. AIR (Vol 
31) 1944 Sind 61: ILR (1943) Kar 420: 212 Ind Caa 
561 (DB). 

-O. 41, R. 27 — No additional documentary 

evidence can be; allowed in appeal on the ground 
that they were brought to the notice of the party 
seeking to produce them after the decision of the 
case but which were referred by the opposite party 
in its original petition and there was no reason 
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why they were not produced earlier. AIR (Vol 

(DB) 937 Lah 786 : 40 PLR 82 : 176 Ind Cas 262 

-O. 41, R. 27 — The appellant cannot in 

second appeal complain that additional evidence 
received in the lower appellate Court giving the 
appellant an opportunity of establishing by pro¬ 
duction of further evidence that the dakhilas given 
by the landlord were; genuine, was wrongly receiv¬ 
ed by that Court. AIR (Vol 16) 1929 Cal 492: 49 
CLJ 473: 120 Ind Cas 460. 

—~0. 41, R. 27 — Omission to prove case — Ad¬ 
ditional evidence — Opportunity. 

In a mortgagee suit, a person claiming to be 
a prior mortgagee, must prove his claim in the 
suit and if he fails to do so he cannot ask for a 
fresh opportunity to prove it on appeal. AIR (Vol 
6) 1919 Oudh 216: 50 Ind Cas 933 (1). 

—41» R. 27 (Old Code, S. 568) — Waiver of 
objections — Admission by the Court of appeal 
of fresh evidence. 

The appellate court, with the consent of both 
sides, examined three witnesses and also admitt¬ 
ed documentary evidence and reversed the judg¬ 
ment of the trial Judge. There was nothing to 

show that the admission was objected to at the 
time. 

Held, that it was not open to a party on appeal 
to the Privy Council to take objection to the re¬ 
gularity of the procedure. 36 Cal 833- 13 

CWN 830: 10 CLJ 74: 6 MLT 7: 11 Bom LR 86T 
19 MLJ 435 : 36 IA 221 : (1909) 3 Ind Cas 465 (PC). 

- O. 41, R. 27 — Evidence admitted in appeal 
without objection — Such evidence cannot be ob¬ 
jected to in second appeal. 

Where fresh evidence is admitted on appeal 
without objection, it cannot be objected in second 
appeal even though the lower appellate Court did 
not act according to S. 568, C. P. C., record its rea¬ 
sons admitting it. (1901) 23 All 331 (337): 1901 
AWN 91 (DB). 
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Held, that the action of the Lower Court in refus¬ 
ing to consider the document is not illegal att? 

(Vol 3) 1916 Mad 535: 28 MLJ 115: 28 Ind Cas 378 
(DB). 

-O. 41, R. 27 — Exclusion of evidence — Ann*! 

late Court — Discretion of. ” 

Where the Lower Court ought to have received 
the documents tendered by deft, in order to dispose 
of, completely the matter in dispute they were ad¬ 
mitted in the Appellate: Court under O. 41, R. 27 C 
P. C. AIR (V 2) 1915 Oudh 14 : 2 OLJ 27 • 27 ind 
Cas 516 (DB). ’ 

7. Inherent lacuna. 

-O. 41, R. 27 (1) (b) — Principles. 

Under O. 41, R. 27 (1) (b) it is only where the Ap¬ 
pellate Court “requires” (i. e., finds it needful) that 
additional evidence can be admitted. It may be 
required to enable the Court to pronounce judgment 
or for any other substantial cause, but in either 
case it must be the Court that requires it. The legi¬ 
timate occasion for the exercise of this discretion is. 
not whenever before the appeal is heard a party 
applies to adduce fresh evidence, but “when on exa¬ 
mining the evidence as it stands, some inherent la¬ 
cuna becomes apparent.” Where the Court does- 
not find any inherent lacuna or does not require it 
to pronounce the judgment, the additional evidence 
cannot be allowed. (1941) 193 Ind Cas 129: 7 BR 
583. 

-O. 41, R. 27 — The legitimate occasion for the 

exercise of the power under R. 27 of O. 41, Civil P. C. 
is when the Appellate Court finds “some inherent 
lacuna or defect apparent on the record”, the mere 
fact that a party has made a discovery of fresh evi¬ 
dence outside the Court will not justify the: Court 
in allowing such evidence to be imported into the 
case. Rule 27 exacts very strict conditions so as to- 
prevent litigants being negligent and enjoins the 
Court to require the facts as to the absence of neglig¬ 
ence to be strictly proved. AIR (Vol 26) 1939 Lah 
265: 41 PLR 338: 184 Ind Cas 164. 


6. Exclusion of evidence. 

-O. 41, R. 27 — Evidence which is rejected by the 

trial Court can be admitted in the appellate Court. 

The District Judge admitted certain evidence in 
appeal, which was rejected by the trial Court. That 
evidence consisted of a deposition in which a certain 
admission regarding relationship was made by a wo¬ 
man who was dead and whose property the appel¬ 
lants were claiming. 

(Held', that though the evidence is not admissible 
under O. 41. R. 27 (b), sub-Cl. (D, it is admissible 
under R. 27 (a). Sub-Cl. (1). AIR (Vol 15) 1928 Pat 
113: 7 Pat 90: 105 Ind Cas 26: 9 PLT 180 (DB). 

-O. 41, R. 27 — Evidence shut out by lower 

Court — Appellate Court can ask lower Court to 
take that evidence and call for fresh findings. 
AIR (Vol 14) 1927 Mad 1065: 39 MLT 399 : 106 Ind 
Cas 498. 

-9. 41, R. 27 — Exclusion of evidence — Con¬ 
sideration of. 


-O. 41, R. 27 — Inherent lacuna or defect. 

The legitimate occasion for the exercise of the dis¬ 
cretion to allow additional evidence is not whenever 
before the appeal is heard, a party applies to adduce 
lresh evidence but when on examining the evidence 
as it stands, some inherent lacuna or defect became 
apparent. AIR (Vol 25) 1938 Lah 114: 40 PLR 198: 
177 Ind Cas 305. 

-O. 41, R. 27 — Admitting additional evidence in 

appeal before appeal itself is heard — Procedure. 

The legitimate occasion for the exercise of the 
discretion of admitting additional evidence in appeal 
is not whenever before the appeal is heard a party 
applies to adduce fresh evidence but when on exa¬ 
mining the evidence as it stands, some inherent 
lacuna or defect becomes apparent. Hence an order 
admitting a certain document in appeal as addition¬ 
al evidence passed before the appeal itself is heard 
Is without jurisdiction. AIR (Vol 25) 1938 Mad 
957: (1938) MWN 1012: (1938) 2 MLJ 648: 48 MLW 
635: 101 Ind Cas 263. 


Where a trial Court refuses to admit documents 
tendered to it in evidence it is open to the Appellate 
Court to admit them after proof. Such admission 
does not amount to receiving additional evidence. 
AIR (Vol 6 ) 1919 Cal 780: 52 Ind Cas 327 (DB). 

-O. 41. R. 27 — Exclusion of evidence — Party 

not applying for admission on appeal — Effect. 

Where on objection taken by a party, certain 
documents were excluded as being inadmissible and 
no application was made to the Appellate Court to 
admit the document or to take? fresh evidence as to 
its admissibility. 


--O. 41. R. 27 (l) — When can be admitted. 

The legitimate occasion for the application of O. 
41. R. 27 (1) is when, on examining the evidence as 
it stands, some inherent lacuna or defect becomes 
apparent, not where a discovery Is made outside the 
Court of fresh evidence and the application is made 
to import it. AIR (Vol 24) 1937 Cal 537: ILR (1937)! 
2 Cal 661: 67 CLJ 488: 176 Ind Cas 429. 

-“O. It, R. 27 — Provisions of R. 27, whether 

meant to patch up weak parts of case and fill upt 
omissions in appeal. 

The legitimate occasion for the exercise of discre¬ 
tion to allow additional evidence is not whenever 
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before the appeal is heard a party applied to adduce 
fresh evidence but when on examining the evidence 
as it stands some inherent lacuna or defect becomes 
apparent. The provisions of S. 107, Civil P. C., as 
elucidated by O. 41, R. 27, are clearly not intended 
to allow a litigant who has been unsuccessful in the 
lower Court to patch up the weak parts of his case 
and fill up omissions in the Court of Appeal. AIR 
(Vol 24) 1937 Lah 285: 174 Ind Cas 543 (DB). 

—O. 41, R. 27 (1) (b) — Principles of. 

Under O. 41, R. 27 (1) (b), Civil P. C., it is only 
where, the Appellate Court “requires” it (i. e., finds 
it needful) that additional evidence can be admitted. 
It may be required to enable the Court to pronounce 
judgment or for any other substantial cause, but in 
either case it must be the Court that requires it. 
This is the plain grammatical reading of the sub¬ 
clause. The legitimate occasion for the exercise of 
this discretion is not whenever before the appeal is 
heard, a party applies to adduce fresh evidence, but 
‘when on examining the evidence as it stands,’ some 
inherent lacuna or defect becomes ‘apparent’. It 
may well be that the defect may be pointed out by a 
party, or that a party may move* the Court to 
supply the defect, but the requirement must be the 
requirement of the Court upon its appreciation of 
the evidence as it stands. AIR (Vol 23) 1936 Lah 
37: 38 PLR 748: 165 Ind Cas 626 (DB). 

-O. 41, R. 27 — Rules as to reception — Discre¬ 
tion of Court. 

Additional evidence can be admitted in appeal 
only when the Appellate Court requires it and the 
legitimate occasion for the exercise: of this discre¬ 
tion is not whenever before the appeal is heard a 
party applies to adduce fresh evidence, but when on 
examining the evidence as it stands, some inherent 
lacuna or defect becomes apparent. ’ Whenever, the 
Court adopts this procedure and allows such evidence 
to be produced, the Court shall record its reason 
for so doing. But the weight of the objection aga¬ 
inst reception of such evidence is considerably weak¬ 
ened when at the healing the opposite party has not 
objected to such reception. It is also weakened 
when the papers admitted being public documents 
their admission is not objectionable. AIR (Vol 23) 
1936 Pat 57: 2 BR 86 : 159 Ind Cas 460. 

-O. 41, R. 27 — Trial Court deciding case without 

expert evidence Appellate Court can admit such 
evidence. 

An Appellate Court has no jurisdiction to require 
additional evidence unless there is a definite lacuna 
in the: evidence already before it. Where the trial 
Court had decided a case without expert evidence 
and on the view it took of the evidence of the parties 
it is the duty of the Appellate Court, without calling 
expert evidence to form its opinion on the evidence 
already before it and the procedure of the Appellate 
Court in admitting expert evidence: is irregular. AIR 
(Vol 21 ) 1934 Pat 60: 150 Ind Cas 788. 

-O. 41, R. 27 — Per Kincaid. J. C. — The legiti¬ 
mate occasion for the application of O. 41. R. 27 is. 
when, on examining the evidence, as it stands, some 
inherent lacuna or defect becomes apparent, not 
where a discovery is made, outside the Court of 
fresh evidence and the application is made to im¬ 
port it. AIR (Vol 17) 1930 Sind 105 : 24 SLR 15 : 
(FB). 

-O. 41, R. 27 — Discovery of fresh evidence is no 

ground for admission of it. 

The legitimate occasion for the applicaion for the 
rule allowing the production of additional evidence 
is when, on examining the evidence as it stands, some 
inherent lacuna or defect becomes apparent, not 
■where a discovery is made, outside: the Court, of 
fresh evidence and the application is made to im¬ 


port it. AIR (Vol 14) 1927 Lah 11: 97 Ind Cas 369 
(DB). 

-O. 41, R. 27 — There is no jurisdiction in the 

Appellate Court to admit additional evidence unless 
on examining the evidence: as it stands some inhe¬ 
rent lacuna or defect becomes apparent. AIR (Vol 
10) 1923 Pat 446: 71 Ind Cas 881: 4 PLT 418 (DB). 
—O. 41, R. 27 — As pointed out by the Privy Coun¬ 
cil in 31 Bom 381 (P. C.) tne legitimate occasion for 
tlie admission oi additional evidence by the appel¬ 
late Court under O. 41, R. 27, C. P. Code, is when on- 
examining the evidence as it stands some inherent 
lacuna or defect becomes apparent or where a dis¬ 
covery is made outside the: Court of fresh evidence, 
and an application is made to import it. (1922; 66 
Ind Cas 370 (Lah) (DB). 

-O. 41, R. 27 — Where the further evidence was 

ordered after the appeal on the merits had been 
heard and the evidence as it stood had been examin¬ 
ed by the Judge and the: defect or inherent lacuna 
that became apparent on examining the evidence as 
it stood was that the parties had not grasped the 
questions arising out of the pleadings. 

Field, that the circumstances justified the taking 
of additional evidence. AIR (Vol 8 ) 1921 Sind 155- 
66 Ind Cas 833. 16 SLR 17 (DB). 

-O. 41, R. 27 — Discovery of fresh evidence —> 

Admission when proper. 

Evidence not tendered before the Primary Court 
ought not to be admitted by the. Appellate Court 
unless on examining the evidence as it stands some 
lacuna or inherent defect becomes apparent and 
not merely a discovery is made outside the Court 
of fresh evidence and the application is made to 
import it. AiR (Vol 6 ) 1919 Cal 596 : 53 I C. 567 


U. 41, it. 'a 


oaiiicient cause 


.auuuionai evi¬ 


dence — Admission of, when justified. 

Order 41, R. 27, C. P. C. does not provide that in 
order to enable the Appellate Court, to pronounce 
judgment in favour of a particular party addi¬ 
tional evidence may be admitted in appeal. The 
legitimate occasion for the use of the power con¬ 
ic u eel by O 41, R. 27, C. P. c. on an Appellate 
Court is, when on examining the evidence as it 
stands, an inherent as defect or lacuna becomes 

1919 PHt 341 : 20 Cr LJ 

.... — Procedure — Admission of_ Ad¬ 

ditional evidence — Appellate Court — Powers of 
, preliminary application to admit fresh evidence 
befoie the. appeal is heard is not warranted by the 
language of R. 27. The rule does not authorise an 
Appellate Court to admit fresh evidence, documen¬ 
tary or oral and whether or not it was in existence 
at the time of judgment of the Lower Court or at 
the time the appeal was preferred, unless the Ap¬ 
pellate Court after examining the evidence on re¬ 
cord comes to the conclusion that additional evi¬ 
dence is required in order to enable it to pronounce 
judgment, namely that there is a lacuna in the evi 
dence on record. AIR (Vol 2) 1915 Cal 407 : 42 Cal 
675 : 19 CWN 401: 28 Ind Cas 865 (DB). 

— O. 41, R. 27—Sufficient cause—Inherent defect. 

Under R. 27 the appellate, Court will not allow' the 
respondent to adduce fresh evidence except for sonif* 
substantial cause. The rule refers primarily ro 
some inherent lacuna or defect in the evidWe 

before the Court. 6 SLR 135 : (1913) 19 Ird Cas 
368 (DB). - LnG uas 

8. Mistake or negligence of party 
See also Notes 21 and 22. 

O. 41, R. 27 ( 1 ) (b) — Additional evidence __ 

When permitted in appeal — Discretion of Court — 
Grounds for exercise of. 

Under O. 41. R. 21 (1) (b). C. P. Code, it is only 
when the appellate Court requires it that addi- 
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tional evidence can be admitted. The legitimate 
occasion for the exercise of discretion under the 
rule is when the Court finds it needful to examine 
additional evidence to enable it to pronounce judg¬ 
ment or for any other substantial cause. The rule 
is not intended to enable a litigant who has been 
unsuccessful in the trial Court to patch up the 
weak parts in his case and to fill up the omissions 
in the Court of Appeal. In the absence of satis¬ 
factory reasons for the non-production of evidence 
in the trial Court, additional evidence ought not 
to be admitted in appeal, as a party guilty of re- 
missness in the trial Court is not entitled to the 
indulgence of being permitted to give further or 
additional evidence under O. 41, R. 27 (1) (b), C. 
P. Code. AIR (V 38) 1951 Punj 305 (DB). 

-O. 41, R. 27 (1) (b) — Court requiring addi¬ 
tional evidence for satisfactory decision of case — 
Delay or negligence of party concerned — Rele¬ 
vancy. 

When an appellate Court thinks that the ques¬ 
tion arising in the case cannot be decided satis¬ 
factorily on the materials on record and that ad¬ 
ditional material is required in order to clear the 
doubt of the Court, it can call for such evidence 
under R. 27 (1) (b) O. 41 of the C. P. Code and 
in such case the question of the delay or negligence 
of a party does not arise. ILR (1947) Mad 393 : 
AIR (Vol 34) 1947 Mad 111 : 231 Ind Cas 273 : 1946 

1 T R 722 : 1946 M W N 654 : 59 L W 536 : (1946) 

2 M L J 257 (DB). 

-O. 41, R. 27 — Benefit of — If can be claimed 

on ground of ignorance of existence of the public 
document in question. 

An admission of additional evidence in appeal is 
not the rule. On the other hand under R. 27 of O. 
41 of the C. P. Code, parties to an appeal are not 
entitled to produce additional evidence, whether 
oral or documentary, in the appellate Court, 
except in specified circumstances. Where a party 
has through his own negligence kept himself ig¬ 
norant of a public document, and wants to produce 
it in the appellate Court, he cannot claim the bene¬ 
fit of O. 41. R. 27. 21 Luck 1 : 223 Ind Cas 373 : 

1946 O A (CC) 32 : 1946 OWN26; 1946 ALW (CC) 
26 : 1946 AWR (CC) 32 : AIR (Vol 33) 1946 Oudh 
163 (DB). 

—O. 41, R. 27 (1) (b) — Applicability. 

It is only where an Appellate Court requires 
additional evidence to enable it to pronounce judg¬ 
ment or for any other sufficient cause that O. 41, 
R. 27 (1) (b) applies. 

(Where the document was one on which the 
defendant re'ied and which he could have put in 
evidence in lower Court, it was held by their Lord- 
ships that no case arose for admitting the docu¬ 
ment in appeal.) (1945) 1945 MWN 592 : (1945) 

2 MLJ 519 : 58 MLW 670 (2) : 50 CWN 2 (PC). 

-O. 41, R. 27 — Party deliberately not bringing 

his evidence before trial Court — Appellate Court 
should not allow such evidence if it is able to 
give judgment on record as it stands. 

The words of O. 41, R. 27, Civil P. C., aa*e wide, 
but they should be strictly interpreted; they should 
be interpreted in accordance with the spirit and 
intention of the rule. It cannot be said that O. 41, 
R. 27, excludes any application by the party under 
O. 41, R. 27, for the application by the party may 
bring to the notice of the Court an inherent 
lacuna or defect, which would justify the admis¬ 
sion of additional evidence under the provisions 
of Cl. (b). But it must be the Appellate Court 
which requires the additional evidence. The Ap¬ 
pellate Court must not, however, require it be¬ 


cause the plaintiff asks for it, nor for the easing 
of a tender conscience, nor because the Court re¬ 
quires this further evidence to make good a gap, 
however wide, in the plaintiff’s case, which the* 
plaintiff, of set purpose and design, kept open for 
his own advantage. Clause (b) contemplates a 
case, where upon the record as it stands, the Court 
perceives such lacuna or such defect as will disable 
it from giving a proper judgment upon the merits. 
Hence where the plaintiff has deliberately not 
brought certain evidence before the trial Court 
it is not open to the Appellate Court to allow 
such evidence if there is ample material on the re¬ 
cord on which it can give judgment. AIR (Vol 
31) 1944 Sind 57: ILR (1943) Kar 415: 212 Ind Cas 
4 (DB). 

-O. 41, R. 27 — Negligence or inadvertence — 

Fresh opportunity to supply defect should not be 
given. 

Where a party has not proved certain things on 
account of either negligence or inadvertence a 
fresh opportunity to supply the defect in the re¬ 
cord should not be given in the appeal. AIR (Vol 
30) 1943 Bom 397: 45 Bom LR 773: 210 Ind Cas 
618 (DB). 

-O. 41, R. 27 — Party objecting in trial Court 

that no notice was served but adducing no evid¬ 
ence to substantiate his allegation. 

The powers of the Appellate Court to admit ad¬ 
ditional evidence are very limited and if a party 
deliberately chooses not to lead evidence at a time 
when he could have done so, he has only himself 
to thank for the consequences. Hence when a 
party raises an objection in the trial Court that 
no notice was served on him but fails to adduce evi¬ 
dence to substantiate his allegation he cannot be 
allowed to adduce evidence in support of that ob¬ 
jection in the Appellate Court. AIR (Vol 30) 1943 
Lah 166: 45 PLR 173: 209 Ind Cas 609. 

-O. 41, R. 27 — Party on advice of Counsel de¬ 
ciding to call no witness on point — Whether can 
re-open matter in appeal on establishing that 
Counsel’s view as to legal position was erroneous. 

Where a litigant on the advice of his Counsel 
as to the legal position decides to call no evidence 
on a particular point, he should not be allowed to 
have the matter re-opened in appeal on establish¬ 
ing that the view previously taken by his Counsel 
was erroneous. AIR (V 29) 1942 Oudh 122 ; 1941 
OWN (CC) 1309: 1941 AWR (C C) 1114: 1941 RD 
1156: 17 Luck 441 : 197 Hid Cas 791 (DB). 

-O. 41. R. 27 (1) (b) — Non-production due to 

negligence. 

Where the non-production of the documents 
sought to be produced under O. 41, R. 27 (1) (b) 
is due to the negligence of the appellant of his 
Counsel, it is neither desirable nor proper to allow 
the appellant to fill up the lacuna in the evidence 
produced in the Court below and to patch up the 
weak points of the case. AIR (Vol 28) 1941 Oudh 
429: 1941 OWN (C C) 648 : 1941 AWR (CC) 395: 
194 Ind Cas 161 (DB). 

-O. 41, R. 27 — Evidence to fill up lacuna cau¬ 
sed by negligence of party. 

Evidence to fill up a lacuna in evidence which 
lacuna is the result of the party’s own negligence 
cannot be admitted in appeal. AIR (Vol 28) 1941 
Oudh 77: 1940 OWN (CC) 999: 1940 AWR (CC). 
428: 16 Luck 230: 191 Ind Cas 166. 

-O. 41, R. 27 — Party’s failure. 

Plaintiff’s failure to produce account books —* 
Suit dismissed on adverse inference — Plaintiff 
cannot be allowed to produce them after conclu¬ 
sion of arguments in appeal against dismissal of 
suit. AIR (Vol 28) 1941 Pat 433; 20 Pat 130: 6 BR 
8: 196 Ind Cas 220 (DB). 




M.IU»UWMI 


642 


641 CIYIL P. C. (5 of 190S), 0. 41, R. 27- 

-O. 41, R. 27 —* Plaintiff choosing to rely on 

certain evidence though objection is raised to its 
admissibility — Plaintiff, if should be given fur¬ 
ther opportunity to produce additional evidence. 

The plaintiff choose to rely on such evidence as 
was produced before fhe trial Court, in spite of the 
objections taken by the opposite party as to the 
admissibility of that evidence. Even in the Appel¬ 
late Court that evidence had been argued to be 
sufficient to prove what the plaintiff had to prove. 
The Appellate Court held this evidence to be in¬ 
admissible whereupon the plaintiff asked for fur¬ 
ther opportunity to Droduce additional evidence: 

Held, that the plaintiff had ample opportunity 
of giving that necessary evidence in the trial Court, 
but he elected not to do so. He knew clearly 
what he had to prove and choose to prove it in a 
particular manner and took the chance of a judg¬ 
ment in his favour on that evidence. He would 
not therefore be allowed to give the evidence 
which he could have given before. AIR (Vol 28) 
1941 Rang 344: 198 Ind Cas 564 (DB). 

-O. 41, Rr. 27, 29 Failure to examine material 

witness though available. 

When an essential piece of evidence, obviously 
necessary for the proof of a party’s case and 
available to that party, has not been adduced in 
the trial Court, the Appellate Court will not ordi¬ 
narily allow the production of the missing evid¬ 
ence in appeal, merely because the trial Court has 
commented adversely on the failure of the party 
to prove his case or completely as was obviously 
necessary. 

The failure of a party to examine a material 
witness when that witness is available and the 
consequent existence of a gap in his case is not 
ordinarily a sufficient reason for examining that 
witness in appeal, though there may possibly be 
circumstances in which such a procedure would be 
justified, as, for instance, if the whole case was 
in such a muddle that the Judge was unable to 
pronounce a satisfactory judgment without further 
materials. AIR (Vol 27) 1940 Mad 707: (1940) 
MWN 511: 194 Ind Cas 816. 

-O. 41, R. 27 — Negligence of Counsel. 

No additional evidence can be admitted under 
O. 41, R. 27, Cl. (1) (b) to permit the appellant to 
fill a lacuna in his case, a lacuna which is undoubt¬ 
edly due to the negligence of his legal advisers 
who conducted the trial in the Court below. AIR 
(Vol 25) 1938 Mad 583: (1938) MWN 280 : 182 Ind 
Cas 767 (DB). 

-O. 41, R. 27 — Principles. 

It is an invariable rule in all the Courts, and 
one founded upon the clearest principles of reason 
and justice, that if evidence which either was in 
the possession of parties at the time of a trial, or 
by proper diligence might have been obtained, is 
either not produced or has not been procured, and 
the case is decided adversely to the side to which 
the evidence was available, no opportunity for pro¬ 
ducing that evidence ought to be given by the 
granting of a new trial. (1936) 164 Ind Cas 90: 
39 CWN 322. 

-O. 41, R. 27 — Grounds for admission — Neg¬ 
ligence of a pleader. 

The negligence of a pleader in not producing the 
evidence which ought to have been produced in the 
lower Court does not amount to substantial cause 
within the meaning of O. 41, R. 27. AIR (Vol 17) 
1930 Bom 272: 32 Bom LR 608 (DB). 

-Q. 41, R. 27 — Negligence — Negligence of 

Pleaders if a ground for. 

5F.Y.D./D.F. 21 


-8. Mistake or negligence of party 

The negligence of pleaders in not tendering evi¬ 
dence at the proper time does not entitle the 
parties to an indulgence to have it admitted in 
the appellate court. AIR (Vol 17) 1930 Sind 318 ; 
125 Ind Cas 33 (DB). 

-O. 41, R. 27 — Negligence of guardian is a 

sufficient cause. AIR (Vol 16) 1929 Lah 91: 110 
Ind Cas 447. 

-O. 41, R. 27 — Party wishing to produce addi¬ 
tional evidence under O. 41, R. 27 must show that 
even with due diligence he could not produce it 
at the trial although the rule contains no such 
wording. AIR (Vol 16) 1929 Pat 98: 10 PLT 10: 
115 Ind Cas 674 (DB). 

-O. 41, R. 27 — Appellant not diligent — Oppor¬ 
tunity to produce additional evidence should not 
be given. AIR (Vol 14) 1927 Nag 398: 102 Ind Cas 
27. 

- O. 41, R. 27 — Appellate Court can allow addi¬ 
tional evidence even at the instance of a party— 
But opponent must be given opportunity to rebut 
— Where party allowed to give additional evid¬ 
ence had been negligent, High Court ordered him 
to pay costs though allowed to give additional 
evidence. AIR (Vol 12) 1925 Mad 181: 85 Ind Cas 
385: 20 MLW 840: 48 MLJ 32. 

-O. 41, R. 27 — Negligence — Additional evid¬ 
ence —> Indulgence. 

A litiganc is not entitled to the indulgence of 
being allowed to adduce additional evidence if 
he was remiss, in spite of objections to the defect 
in the record in the Courts below. AIR (Vol 7) 
1920 PC 81: 47 Cal 662: 47 IA 11: 38 MLJ 424: 
(1920) MWN 308: 11 LW 518: 22 Bom LR 557: 18 
ALJ 401: 55 Ind Cas 959. 

-O. 41, R. 27 — Negligence — Additional evid¬ 
ence — Power to take. 

An Appellate Court has no power to call for 
evidence which could have been produced by the 
party if he had been more diligent. AIR (Vol 7) 
1920 Pat 266: 1 Pat LT 701 (DB). 

-O. 41, R. 27 (b) — Negligence —» Additional 

evidence — Grounds for. 

An appellate Court has no power to call for 
fresh evidence when a party has deliberately de¬ 
clared in the Lower Court that he has no evidence. 
AIR (Vol 2) 1915 Mad 68; 16 MLT 301: 25 Ind Cas 
587 (DB). 

9. New evidence. 

--O. 41, R. 27 — Additional evidence created pend¬ 
ing appeal — Application for allowing after argu¬ 
ments and before judgment — Maintainability. 

O. 41, R. 27, C. P. Code, was not intended to en¬ 
able a party to patch up the weak parts of his 
case; there is no justification for receiving an ad¬ 
ditional piece of evidence after arguments are con¬ 
cluded and judgment reserved in an appeal, more 
especially when such additional evidence was 
brought into existence during the pendency of the 
appeal itself. AIR (Vol 39) 1952 Cal 368 (DB). 

-O. 41, R. 27 (1) (b) — Additional evidence not 

available during trial — Admission at appellate 
stage — Permissibility. 

Evidence which has got an important bearing on 
a crucial point in the case and which could not be 
produced by a party during the trial of the case 
in the Original Court even after the exercise of due 
diligence, can be allowed to be taken at the a poet- 
late stage, and there is nothing in the language of 
O. 41, R 27 (1) (b). C. P. Code, which prohibits 
such a course. AIR (Vol 34) 1047 Pesh 43 (DB). 
_ q # 4 i ( r,. 27 — Additional evidence can be ad¬ 
mitted only when Appellate Court itself requires 

it. 
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An Appellate Court cannot admit additional evi¬ 
dence unless that Court itself requires such evi¬ 
dence in order to be able to pronounce judgment. 

A suit for possession of certain land filed by the 
plaintiff on the ground that he had purchased it in 
execution of a rent decree was dismissed. An ap¬ 
peal against that decree was dismissed by the Ap¬ 
pellate Court. Subsequently the appellant made 
an abdication for review to that Court on the 
ground that he had discovered some new evidence. 

The Lower Appellate Court dismissed that appli¬ 
cation in limine. In second appeal to the High, 
Court the appellant made an application for the 
reception of the above mentioned new evidence: 

Held, that the High Court had jurisdiction in 
second appeal to entertain the application. On 
the rejection of the application the decree as pass¬ 
ed by the lower Appellate Court remained as it 
was and when that decree came to be dealt with 
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(V 23) 1936 Mad 278 : 42 MLW 658 • (1935) MWN 
1255 : 69 MLJ 707 : 159 Ind Cas 191. M 

-O. 41, R. 27 — Power given to the Appel 

late Courts for admission of additional evidence- 
should be sparingly exercised. (1936) 1936 OWN 
(CC) 722. w 

-O. 41, R. 27 — An appellant cannot be al¬ 
lowed to adduce fresh evidence to patch up the- 
weak parts of his case and fill up omissions AIR 
(Vol 19) 1932 Mad 148: 34 MLW 663: 135 Ind Cas 
532 

-O. 41. R. 27 — Additional evidence. 

Admission of a second copy of a deposition when 
the first is incorrect, is not additional evidence. AIR 
(Vol 15) 1928 Pat 64: 105 Ind Cas 83: 9 PLT 215* 
(DB). 

-O. 41, R. 27 — Court can admit additional 

evidence on the application of a party. AIR (Vol 
13) 1926 Lah 80 : 89 Ind Cas 997. 


by High Court in second appeal it was impossible 
to say that an application for admission of addi¬ 
tional evidence would not lie as a matter of law, 
because such an application, made in the form of 
an application for review, had been rejected by the 
lower Appellate Court. AIR (Vol 33) 1946 Cal 
518. 

-O. 41, R. 27 — There is no justification for 

admitting additional evidence, when there is noth¬ 
ing to show that such evidence was not in the pos¬ 
session of the partv when the: question was being 
tried. AIR (Vol 29) 1942 Bom 227: 44 Bom LR 
415: 202 Ind Cas 392 (DB). 


-O. 41, R. 27 — Appellate Court can admit 

additional evidence even on the apolication of a 
party. AIR (Vol 13) 1926 Lah 20: 89 Ind Cas 721 
(DB). 

-O. 41, R. 27 — Additional evidence cannot be 

admitted merely because the evidence is such as to 
justify grant of review. AIR (Vol 12) 1925 All 808: 
80 Ind Cas 586: 6 LRA Civ. 393. 

-O. 41, R. 27 — There is no precedent for 

allowing an appellant to lead evidence, which 
could have been led in the Court below, in ap¬ 
peal. AIR (V 9) 1922 Bom 147 : 77 Ind Cas 515 
(DB). 


——O. 41. R. 27 — Production strengthening party’s 
case whether good and sound. 

Additional evidence cannot be allowed on a 
ground that its production and proof would streng¬ 
then the defendant's case. Order 41. R. 27, Civil 
P. C.. is not intended to allow a litigant who has 
been unsuccessful in the lower Court to patch up 
the weak parts of his case and fill up omissions 
in the Court of Appeal. AIR (Vol 27) 1940 Nag 
80 : 1939 NLJ 594 ; 186 Ind Cas 89. 

-O. 41, R. 27 — Issue of commission by Appel¬ 
late Court — Commissioner’s report dealing with 
matters not already in evidence — Admissibility. 

Order 41, R. 27. Civil P. C. is intended to enable 
an Appellate Court to admit or exclude additional 
evidence of any nature and if a Commissioner’s re¬ 
port deals with matters not already in evidence, it 
must be fresh evidence, the admission or rejection 
of which must be governed by principles laid down 
in the rule. 

Where an Appellate Court issues a commission, 
it is not bound to except as evidence apart from 
O. 41, R. 27. (193 7) 1937 MWN 39. 

-O. 41, R. 77 (b) — Admission merely to enable 

Court to pronounce judgment in favour of paHi- 
cular party. 

The provision of O. 41. R. 270)), Civil P. C. 
which permits thr Appellate Court to admit addi¬ 
tional evidence il it requires it to enable it to pro¬ 
nounce judgment does not mean that additional 
evidence should be admitted in appeal in order to 
enable the Appellate Court to pronounce judgment 
in favour of a particular pa.riv and it is not with¬ 
in the power of an Appellate Court to admit evi¬ 
dence which might have been adduced by a party 
in support of his contention in the lower Court, 
merely because the lower Court has drawn an ad¬ 
verse inference from the non-production of this 
evidence, more especially where there are no spe¬ 
cial circumstances which excuse the party for not 
producing that evidence at the proper time. AIR 


-O. 41. R. 27 — Limits the power of the appel¬ 
late Court to admit further evidence. AIR (Vol 8 > 
1921 Lah 279: 4 LLJ 371 (DB). 

——O 41, R. 27 — Sufficient cause — Additional 
evidence — Appellate Court when entitled to admit. 

Where a point is sufficiently covered by the is¬ 
sues framed by the Court of first instance and the 
parties had every opportunity of producing evi¬ 
dence upon that point, the Appellate Court must re¬ 
fuse to admit fresh evidence when the appeal corned 
before it. AIR (Vol 6 ) 1919 Oudh 379: 5 OLJ 768: 
49 Ind Cas 115 (DB). 

-O 41, R. 27 — Sufficient cause — Further evi¬ 
dence — Appellate Court. 

A party cannot advance further evidence on ap¬ 
peal unless he has been pre¬ 
vented by the action of the 

court from adducing all the evidence he could. AIR 
(Vol 1) 1914 Mad 473: 37 Mad 455: 11 MLT 69: 
22 MT .T 217 : (1912) MWN 117 and 530 : 14 Ind Cas 
394 (DB). 

- O. 41. R. 27 — Shifting of onus — Additional evi¬ 
dence — Onus shifted on appeal. 

A party to whom the onus is shifted on by an 
Appellate Court is not entitled to adduce fresh evi¬ 
dence. if he is not taken by surprise or put to dis¬ 
advantage thereby. AIR (Vol 1) 1914 Oudh 44: 1 
OLJ 366: 25 Ind Cas 648 (DB). 

—- O. 41. R. 27 and O 42 — Second Appeal — Ad¬ 
ditional evidence. 

The power of permitting fresh evidence hi appeal 
is to be used sparingly and only when it is shown 
that, the person is misled by the action of the other 
Party, or by some mistake of the Lower Court, or by 
some other cause, independent of his action. (1910) 
5 Ind Cas 666 (All). 

-O. 41. R. 27 (S. 568 Old Code) — Admission of 

additional evidence in appeal. 

An appellate Court has power under S. 568, C. P. 
C., to admit additional evidence, but the Dower must 
ho soaringly exercised. (190D 1 CLJ 550 (554. 555) 
(DB). 
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10. Powers and duties of Court. 

-O. 41, R. 27 — Duty of appellate Court under. 

See AIR (V 35) 1948 Mad 348 : (1948) 1 MLJ 336. 

-O. 41, R. 27 — Although an appeal from an 

order of a Subordinate Judge, dismissing an appli¬ 
cation under S. 476, Cr. P. C. itself is one which 
is allowed by the Criminal P. C., the appeal must be 
heal’d by the District Judge to whom the Judge is 
subordinate, i. e. by an Appellate Court exercising 
Civil Appellate Jurisdiction, The procedure govern¬ 
ing the appeal of this description is one which is tq 
be sought for within the four corners of the Civil P. 

C. Tne Additional District Judge has therefore 
power conferred on him by O. 41 of the: Civil P. C., 
and under R. 27 of that order, he is entitled to take 
further evidence: if he requires that evidence in order 
to enable him to decide the case. AIR (V 24) 1937 
Nag 91: ILR (1938) Nag 298 : 169 Ind Cas 816. 

-O. 41, R. 27 — Under S. 107, Civil P. C., an Ap¬ 
pellate Court has power to issue a commission for 
local investigation. Order 41, R. 27, Civil P. C. is 
not applicable to such a case, and the Court is not. 
thereiore, bound to record its reasons. AIR (V 19) 
1932 All 270 : 135 Ind Cas 243. 

-O. 41, R. 27 — So long as there are distinct pro_ 

visions in the Code it is not open to the Court to in¬ 
voke its inherent powers. Where a local enquiry 
is necessary at an appellate stage for the proper de¬ 
cision of a case the appellate Court can order a 
fresh local enquiry itself or send the case to the: 
first Court to have a fresh local enquiry made and 
decide the appeal after considering the result of such 
fresh local enquiry. AIR (V 13) 1926 Cal 897: 94 
Ind Cas 393 (DB). 

-O. 41, R. 27 — Attestation — Proof of — Addi¬ 
tional evidence — Obiter. 

An Appellate Court is not competent to examine 
an attesting witness who by inadvertence has not 
been called in the first Court. AIR (V 7) 1929 Pat 
266: 5 Pat LJ 263 : 56 Ind Cas 983 (DB). 

- O. 41, R. 27 — Sufficient cause — Examination 

of parties. 

An Appellate Court is competent to examine any 
of the parties if, for the sake of doing justice and 
for the purpose of ascertaining facts, it considers 
it necessary to do so. AIR (V 6 ) 1919 All 49 : 42 All 
48 : 17 ALJ 945 : 52 Ind Cas 289 (1) (DB). 

- O. 41, R. 27 — Late stage — Admission of docu¬ 
ment — After closing of the case. 

It is illegal for a Court to admit documents after 
the case has been closed without giving opportunity 
to the opposite party to rebut or without assigning 
any reason for admission. AIR (V 4) 1917 Cal 201: 

24 CLJ 457 : 35 Ind Cas 698 (DB). 

-O. 41, R. 27 — Evidence on record — Statements 

referred to by trial Court. 

An Appellate Court can refer to statements not on 
record but referred to by the trial Court and con¬ 
tinued in the record of a connected case. AIR (V 3> 
1916 Lah 205 : 193 PLR 1915 : 140 PWR 1915 : 32 Ind 
Cas 312. 

-O. 41, R. 27 — New plea — Additional evidence, 

The Appellate Court can admit new evidence in 
appeal if necessary, but it cannot set up a new case, 
not justified by the pleading. (1910) 6 Ind Cas 196 
(Cal). 

11. Procedure. 

See also (i) Note 13; (ii) Civil P. C. O. 41, R. 29. 

-*0. 41, R. 27 and S. 99 — Additional evidence — 

Irregularity in admission of — Curability. 

Where though the procedure in regard to ad¬ 
mission of additional evidence in appeal was not 
complied with strictly according to the require¬ 
ments of R. 27 of O. 41, C. P. Code, yet there was 
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an irregular compliance with it, and such irregu¬ 
larity has not affected the decision of the case 
upon merits, the defect can be cured by resort to 
S. 99, C. P. Code. AIR (Vol 36) 1949 All 173: 
1948 ALW 274: 1948 OWN 279. 

-O. 41, R. 27 (c) (Mad) and R. 29 — Summon¬ 
ing of Court witness by appellate Court — Failure 
of Court to gwe reasons or specify the points to 
which the evidence was to be confined — Legality 
of procedure. 

Where a Judge of an appellate Court examined 
a person as a Court witness and did not at that 
time pass any order giving reasons for the course 
he was taking but later on in the judgment of 
the case stated that he felt that the evidence of 
record was not sufficient to enable him to come 
to a conclusion on the point involved in the contro¬ 
versy and that it was necessary to record the 
evidence of the witness concerned, on a question 
as to the legality and propriety of the procedure 
foliowed by the appellate judge, 

Held that the procedure indicated in O. 41, 
R. 29 of the C. P. Code was not followed as he 
had not specified the points to which the evidence 
was to be confined before the examination took 
place. The fact that a Court uses words which 
are to be found in the enactment which gives it 
power to do a particular act or follow a particular 
procedure will not ipso facto be sufficient justifica¬ 
tion for its act or order. The reasons given by 
the judge do not amount to a fulfilment of the 
conditions imposed on the Court by O. 41, R. 27 
(c). Apart from the irregularity, in the circum¬ 
stances, the lower appellate Court was not justi¬ 
fied in using the extraordinary power conferred 
on it which must be resorted to only in special 
circumstances and with adequate safeguards. AIR 
(Vol 33) 1946 Mad 203: 59 LW 19; 1946 MWN 68- 
(1946) 1 MLJ 82. 

——O. 41, Rr. 27 and 29 — Additional evidence 
admitted not necessary to decide appeal — No de¬ 
finite reason given — No proper opportunity given 
to opposite side to adduce evidence on its side — 
Irregularity prejudices opposite party — Appellate 
order cannot be sustained. 

The word “requires” in O. 41, R. 27 (2), Civil 
P. C. means ‘finds it needful’. 

Rule 29 of O. 41, Civil P. C. serves a very use¬ 
ful purpose, namely, it ensures that the Appellate 
Court will consider exactly on what points there 
is a lacuna which requires to be rectified, and also 
that an opportunity will be given to both sides 
to adduce additional evidence on the particular 
points on which additional evidence is allowed to 
be taken in appeal. 

Where in a case it does not appear that the 
additional evidence that was actually admitted 
was necessary for the determination of the appeal 
or for any other substantial cause and the reason 
given by the Appellate Court for admitting it is 
not definite and the documents which were put 
forward by the appellants were admitted at the 
end of the hearing of the appeal, and the other 
side had no opportunity whatever to adduce any 
evidence of their own on the points to which the 
admitted documents related, there is an irregu¬ 
larity of procedure which must prejudice the op¬ 
posite party and the order of the Appellate Court 
cannot be allowed to stand. AIR (Vol 25) 1938 
Mad 372: 48 MLW 797: (1938) 1 MLJ 50: (1938) 

MWN 1147: 182 Ind Cas 8G8. 

-O. 41, Rr. 27 (2), 29 —» Court not saying it 

found a lacuna — No application by any party 
inviting Court to fill up gap — Reason for admit¬ 
ting fresh evidence not recorded — Judge of his 
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own motion sending for registers — Procedure, if 
proper. 

The legitimate occasion for the exercise of dis¬ 
cretion in allowing additional evidence to be pro¬ 
duced is not whenever before the appeal is heard, 
a party applies to adduce fresh evidence, but when 
on examining the evidence, as it stands, some in¬ 
herent lacuna or defect becomes apparent. 

Where the Court did not say that it found a 
lacuna after an examination of the evidence on 
the record and there was no application by any 
party inviting the attention of the Court to fill 
up any gap in the evidence on the record, and the 
Court had not recorded any reasons whatsoever 
for admitting fresh evidence as required by O. 41, 
R. 27 (2) or fulfil the requirements of O. 41, R. 29 
Civil P. C., and the Judge of his own motion sent 
for the Municipal registers for 20 years in order 
to ascertain who had been paying the Municipal 
taxes in respect of the house in dispute : 

Held, that under these circumstances, the ad¬ 
ditional evidence supplied by the Municipal regis¬ 
ters must be taken to have been admitted con¬ 
trary to law and must be discarded. 

Held, also that it would be open to the Court 
after examining the record of the case at the 
hearing and in the presence of the Pleader for 
the parties to send for these registers after fully 
complying with the requirements of law : 

Held, further that if the Judge decides to ad¬ 
mit fresh evidence after following the correct 
procedure, he should give the opposite party the 
fullest opportunity of rebutting the evidence sup¬ 
plied by the registers by producing such evidence 
as they may think relevant and proper. If a 
party relics upon any document, it should obtain 
a proper and certified copy of the same and ten¬ 
der it in Court. It is not the correct procedure to 
send for the records from ether departments or 
offices wholesale as evidence in the case. AIR (Vol 
23) 1936 Lah 933 ; 38 PLR 511: 162 Ind Cas 152 
(DB). 

-O. 41. R. 27 —* Admission without considering 

whether requirements laid down in R. 27 exist — 
Legality. 

It is only when the conditions laid down in 

O. 41, R. 27, Civil P. C., are found to exist that a 
Judge is entitled to call for additional evidence. 

The loose practice of admitting additional evi- 
ence without coming to any conclusion without 
considering whether the conditions laid down exist 
in the particular case, condemned. AIR (Vol 20) 
1933 Lah 547: 14 Lah 152: 34 PLR 378: 138 Ind 
Cas 253 (DB). 

-O. 41, R. 27 — Additional evidence in appeal 

to High Court. 

The requirements of O. 41. Rr. 27 and 29, Civil 

P. C., arc so carefully framed as to ensure that 
such exceptional procedure shall be resorted to 
only in special circumstances and with adequate 
safeguards. 

The High Court examined a witness at the 
hearing of an appeal but there was no record of 
the order, if any requiring the examination of 
that witness, no record of the reason for the ad¬ 
mission of his evidence and no specification of 
the points to which his evidence was to be con¬ 
fined. Further the witness was called at the 
outset of the hearing in the High C >urt and not 
after the Court had satisfied itself on examining 
the evidence taken in the lower Court that there 
were matters to which his evidence was essential 
to enable them to do justice between the parties; 

He’d, that the introduction of the evidence was 
under the circumstances highly irregular and it 
must be entirely discarded. AIR (Vol 18' 1931 PC 
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175: 1931 ALJ 550: 35 CWN 925: 34 MLW 7- 8 OWN 
(CC) 936: (1931) MWN 931: 33 Bom LR 1251* 134 
Ind Cas 669. ’ 11 

-O. 41, R. 27 Practice. \ 

Courts should, refrain from sending for the re- 1 
cords in an informal manner for the purpose of || 
looking into documents which had never been 
legally tendered in evidence. AIR (Vol 17) 1930 
Lah 750. j 

-O. 41, R. 27 — Proceedings as regards taking 

additional evidence under the direction of the 
appellate Court, pending in lower Court — One of 
the respondents dying — Application for substi¬ 
tution of names can be entertained by the appel- 1 
late Court and not by the lower Court. AIR (Vol 
16) 1929 All 319: 115 Ind Cas 610 (DB). 

-*0. 41, R. 27 — Rate production. 

The lower appellate Court refused to allow cer¬ 
tain document holding that they were produced too 
late in the trial Court and that it could not ac¬ 
cept them unless it was proved that the lower 
Court should have granted a review on them. 

Held, that the only function of a Court of facts 
is to do complete justice between the parties; and ' 
the Court should not reject documents as to the 
genuineness of which there could be no possible 
room for doubt, on technical grounds as has been 
assigned by him. AIR (V 16) 1929 Pat 324 : 120 1 

Ind Cas 291 : 10 PLT 356 (DB). 

-O. 41, R. 27 — It is not proper for a Court to 

take additional evidence without duly recording 
it in accordance with law. (1929) 118 Ind Cas 315 
(Pat) (DB). 

-O. 41, R. 27 — Decision on merit wrongly re¬ 
fusing evidence of party — Proper course on ap¬ 
peal is to admit such evidence or cause it to be ad¬ 
mitted by lower Court with evidence in rebuttal 
of it and pass judgment upon it. AIR (Vol 16) 
1929 Sind 159: il6 Ind Cas 586 (DB). 

-O. 41, R. 27 — Unsatisfactory investigation by 

the trial Court — Procedure to be adopted by the 
appellate Court laid down. AIR (Vol 15) 1928 Cal 
749; 110 Ind Cas 427 (DB). 

-O. 41, R. 27 — Where the trial Court has ac¬ 
cepted a certain local investigation made by a 
Commissioner, but the appellate Court is dissatis¬ 
fied with it. the latter has no power to reverse 
the judgment of the" former and send it for re¬ 
trial. The proper procedure for the appellate 
Court is to issue a commission or direct the trial 
Court to take evidence as provided bv O. 41, Rr. 27, 

23 and 29. AIR (Vol 15) 1928 Cal 748: 110 Ind Cas 
448 (DB). 

-O. 41, R. 27 — Per Cuming, J.—Additional evi¬ 
dence can be admitted by an appellate Court 
either under the general principles of law or under 
the specific provision of O. 41, R, 27. A party 
cannot be allowed to supplement his evidence in 
appeal unless some very good reason is given, and 
the question whether additional evidence is to be 
admitted or not in appeal has to be determined 
at the time when the appeal is actually heard. 
AIR (Vol 14) 1927 Cal 140: 98 Ind Cas 129 (DB). 

-O. 41, R. 27 — Where an appeal has been pre¬ 
ferred, a review is out of question arid the party’s 
proper course is to apply to the appellate Court, 
which is in possession of the case, to admit the 
additional evidence either under the general prin¬ 
ciples of law or under the specific provisions of 
R. 27. which lays down that the appellate Court 
may for any other substantial cause, viz., other 
than those particularly specified allow such evid¬ 
ence or documents to be produced or witness* to 
he examined. Rules of procedure are not made 
for the purpose of hindering Justice. AIR (Vol 10). 
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1923 PC 128; 21 ALJ 554: 4 PLT 447: 1 PLR 345: 

2 Pat 676: 50 IA 183: 25 Bom LR 1259: 28 CWN 
277: 33 MLT 233: 18 MLW 728: 4 LRPC 123: 74 
Ind Cas 747: 5 LRPC 8: 39 CLJ 318 ; 3 PLR 1924: 
45 MLJ 578- 

-O. 41, R. 27 — Where additional evidence is 

ordered in a case not covered by O. 41, R. 27 but 
the ordering of additional evidence does not pro¬ 
duce error or defect in the decision of the case 
upon the merits, the irregularity is covered by 
S. 99. AIR (V 8) 1921 Sind 155 : 60 Ind Cas 
833 ; 16 SLR 17 (DB). 

-O. 41, R. 27 and O. 47, R. 1 — Discovery of 

fresh evidence — Judgment subsequently delivered 
in connected suit. 

A suit for rent in which the rate of rent was 
in dispute was decided by the Lower Appellate 
Court, in ignorance of a judgment in a former suit 
between the sanne parties delivered by the High 
Court on the day previous. 

Held, that the proper course for the plff. was 
to apply to the Judge of the Lower Appellate Court 
for a review of his judgment on the ground of dis¬ 
covery of new and important matter but that he 
could not have the whole proceedings set aside 
and get additional evidence of the High Court’s 
judgment admitted in second appeal. AIR (Vol 
6) 1919 Cal 46: 29 CLJ 313: 51 Ind Cas 652 (DB). 

-O. 41, R. 27 — Expert evidence — Appellate 

Court — Acting on opinion taken by it from ex¬ 
pert. 

Where in a suit on a promissory-note the Ap¬ 
pellate Court being unable to believe evidence on 
either side acted upon the report of the thumb 
impression bureau to whom the document was 
sent, Held, that the procedure was unwarranted 
by law. AIR (Vol 2) 1915 All 112: 28 Ind Cas 132. 

-O. 41, R. 27 — Documents — Admission of — 

Oral evidence. 

Where a Court permits the adducing of docu- 
mentory evidence under O. 41, R. 27, it shou’d also 
permit oral evidence to be adduced in order to 
prove those documents as otherwise the documents 
will be of no value at all as evidence. (1913) 20 
Ind Cas 542 (Oudh). 

-rO. 41, R. 27, S. 114 (Ss. 568, 643 Old Code) — 

Fresh evidence on appeal — When to be taken. 

The legitimate occasion for S. 568 is when on 
examining the evidence as it stands, some inhe¬ 
rent lacuna or defect becomes apparent and not 
when a discovery is made, outside the Court, 
of fresh evidence and the application is made to 
import it, in which case it is the subject of S. 623. 
In this case the appellate Court received in evid¬ 
ence a document purporting to be a sale deed and 
alleged to have been found by the defence in a 
redemption suit after a decree for redemption by 
the Munsif. The High Court held the procedure 
erroneous. (1908) 31 M 114 (115, 116): 3 MLT 308 
(DB). 

-O. 41, R. 27 (S. 568 Cl. (b) Old Code) -- Addi¬ 
tional evidence, production of — “Requires” — 
Order for production before hearing bad. 

The word “requires” in Cl. (b) of S. 568 means 
“needs” or “needful.” The legitimate occasion for 
ordering production of additional evidence under 
S. 568, C. P. C., is when on examining the evid¬ 
ence as it stands some inherent lacuna or defect 
becomes apparent, and not where a discovery is 
made outside the Court of fresh evidence and the 
application is made to import it, which is the sub¬ 
ject of the separate enactment in S. 623. 

Held further that an order for production of 
further evidence before the commencement of the 
bearing on a preliminary application for the 


purpose is bad. (1907) 17 MLJ 347: 11 CWN 721: 
9 Bom LR 671: 31 B 381 (390): 4 ALJ 461: 6 CLJ 
5: 34 IA 115 (PC). 

-O. 41, R. 27 (S. 568 Old Code) — Additional 

evidence in appeal — Procedure — Reasons to be 
recorded — Marking as exhibit. 

When the appellate Court admits new evidence, 
it must be marked as an exhibit or otherwise brou¬ 
ght on the record. The appellate Court must re¬ 
cord its reasons for admitting new evidence. 
(1902) 6 CWN 31 (32) (DB). 

12. Rebuttal. 

-O. 41, R. 27 — Opposite party should be given 

opportunity to meet new' situation. 

Where in appeal the Court admits an additional 
evidence, it should give an opportunity to the 
opposite party to meet the new situation arising 
out of such admission. AIR (Vol 25) 1938 Pat 11: 
4 BR 221: 173 Ind Cas 137. 

-O. 41, R. 27 — If a Judge decides to admit fresh 

evidence, he should give the opposite party fullest 
opportunity of rebutting the evidence. If a party 
relies upon any document it should obtain a certi¬ 
fied copy of the same and tender it in Court. It 
is not the correct procedure to send for the records 
from other departments or offices wholesale as 
evidence in the case. AIR (Vol 23) 1936 Lah 933; 
38 PLR 511: 162 Ind Cas 152. 

-O. 41, R. 27 — Where a document was produ¬ 
ced by one of the parties in appeal after comple¬ 
tion of arguments and in the absence of the op¬ 
posite party : 

Held, that it was necessary that the opposite 
party should have been given notice of the same 
and opportunity to produce evidence in rebuttal 
and in the absence of such procedure, the docu¬ 
ment could not be deemed to have been properly 
received in evidence. AIR (Vol 23) 1936 Lah 138: 
37 PLR 563: 160 Ind Cas 855. 

-O. 41, R. 27 — Riwaj-i-am in support — Op¬ 
posite party, should l:e given opportunity to rebut 
the presumption. 

Where for the first time in appeal a party pleads 
a custom in his favour and relies upon documen¬ 
tary evidence or riwaj-i-am, then before he can be 
allowed to do so, the other party should be given 
an opportunity of rebutting the presumption raised 
bv it in favour of the party so relying. AIR (Vol 
21) 1934 Lah 462 : 154 Ind Cas 733 (DB). 

-O. 41, R. 27 — Reasons for admission to be re¬ 
corded — Opportunity to rebut the additional evi¬ 
dence, whether should be given. 

Under O. 41, R. 27, Civil P. C., wherever addi¬ 
tional evidence is allowed to be produced in the 
Appellate Court, the Court must record the reason 
for its admission but there is no provision that the 
Court must give an opportunity to the plaintiff to 
rebut the evidence so allowed. A I R (Vol 20) 1933 
Cal 319 : 56 C L J 246 : 143 Ind Cas 507. 

-O. 41, R. 27 — Suit on hand note. 

Plea of alteration — Appellate Court obtaining 
written opinion from an expert as to date of stamp 
— Person giving opinion not examined. 

Held, that inasmuch as the opinion was not for¬ 
mally proved and plaintiff was not given an opport¬ 
unity to cross-examine the person who gave the 
opinion it ought not to have been taken in evidence. 
AIR (Vol 19) 1932 Pat 352 : 11 Pat 782 : 140 Ind 
Cas 895 (DB). 

-O. 41, R. 27 — Additional evidence on points 

not in issue in Trial Court cannot be admitted in 
appeal and if it is allowed opposite party should 
be given prone’* opportunity to meet it. AIR (Vol 

17) 1930 All 220. 
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-O. 41, R. 27 — An appellate Court may accept 

a document, the genuineness of which is beyond 
question in order to enable it to pronounce judg¬ 
ment, provided, that the other party are afforded 
an opportunity of adducing a rebutting evidence. 
AIR (Vol 17) 1930 Pat 105 : 11 P L T 470 (DB). 

-O. 41, R. 27 — Documents received in trial 

Court without proof — Objection raised for the 
first time in appeal — Duty of Court to allow op¬ 
portunity to party to tender formal proof. (1929) 
30 Punj L R 693. 

-O. 41, R. 27 — One party adducing additional 

evidence — Other party should be allowed to re¬ 
but it. AIR (Vol 14) 1927 Cal 140 : 98 Ind Cas 
129 (DB). 
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- O. 41, R. 27 (1) (b) — Opportunity to rebut — 

Additional evidence — Admission of, by Appellate 
Court to contradict testimony of witness at the 
trial — Improper. 

An Appellate Court should not allow additional 
evidence which impeaches the testimony of a wit¬ 
ness examined in the Court below, at least without 
that witness being a 1 so called and being given an 
opportunity to contradict or explain the addition¬ 
al evidence so admitted. 36 All 93 : 1 O L J 57 • 
41 I A 76 : 16 O C 386 12 A L J 125 ; 26 ML j 

153 : 15 M L T 125 : (1914) M W N 137 : 19 C L J 
165 : 18 C W N 521 : 16 Bom L R 141 : 22 Ind Cas 
103 (PC). 

13. “Record the reason”. 


-O. 41, R. 27 — New evidence admitted — Rea¬ 
sons must be recorded — Defendant allowed to 
give new evidence — Plaintiff also must be allow¬ 
ed. AIR (Vol 12) 1925 Cal 671 : 86 Ind Cas 646 : 
41 CL J 194 (DB). 

-O. 41, R. 27 — Where documents are filed in 

appellate Court after arguments are finished and 
judgment reserved they ought not to be admitted 
in evidence, unless an opportunity is given to the 
opposite party to raise objections if any to the ad¬ 
missibility of such documents. AIR (Vol 11) 
1924 Cal 403 : 73 Ind Cas 96 (DB). 

-O. 41, R. 27 — The power of the Court to admit 

evidence in appeal is restricted, and can be exer¬ 
cised only under the provisions of R. 27 of O. 41, 
C. P. Code. Where evidence has been admitted in 
contravention of the provisions of O. 41, R. 27, it 
is not for the Court of Appeal to see whether the 
evidence is incontrovertible or beyond doubt; it 
should only be seen whether it ought to have been 
taken at that stage or not. If the lower Appellate 
Court allows fresh evidence to be taken on behalf 
of the one party, it must also allow the other party 
an opportunity to produce such evidence as they 
think fit to rebut the additional evidence adduced 
by the former. AIR (Vol 10) 1923 Cal 300 : 68 
Ind Cas 293. 

-O. 41. R. 27 — Where an Appellate Court 

allows the appellant to raise a point which was not 
pressed in the Court below, the other side must be 
given opportunity of meeting the point by adduc¬ 
ing additional evidence on appeal. AIR (Vol 10) 
1923 Pat 492 : 72 Ind Cas 23J : 2 Pat 607 (DB). 

- O. 41, R. 27 — Opportunity to rebut to be given 

to other side. 

Where an Appellate Court allows one party to 
produce additional evidence the other party must 
be given an opportunity to adduce evidence in re¬ 
buttal and if such permission is refused the proce¬ 
dure illegal. AIR (Vol 4) 1917 Pat 13 : (1917) 
Pat 269 : 43 Ind Cas 320 (D3). 

-O. 41, It. 27 — Additional evidence — Proce¬ 
dure. 

When additional evidence is tendered and admit¬ 
ted in the Appellate Court, the Judge should, in 
the exercise of his discretion, have, allowed an op¬ 
portunity to tender rebutting evidence and failure 
to do :o, is unsatisfactory. A I R (Vol 3) 1916 Pat 
319 : 30 Ind Cas 955 (DB). 

-O. 41, It. 27 —? Opportunity (o rebut to be given 

to the other side. 

Additional evidence cannot be admitted by the 
Appellate Court contrary to O. 41, R, 27 and with¬ 
out giving the party against whom it is admitted 
an opportunity of producing rebutting evidence. 
AIR (Vol 2) 1915 Lah 323 ; 25 P L R 1915 • 241 
P W R 1915 : 28 Ind Cas 14. 


-O. 41, R. 27 — O. 41, Rr. 27 (c) (Mad) 29 — 

Reason in judgment that additional evidence was 
necessary to enable Appellate Court to come to 
conclusion not sufficient compliance — Evidence 
must be discarded. 

The fact that a Court uses words which are to 
be found in the enactment which gives it power to 
do a particular act or follow a particular procedure 
will not ipso facto be sufficient justification of its 
act or order. 

Where an Appellate Court summons an addi¬ 
tional witness without giving any reason or with¬ 
out specifying the points to which the evidence is 
to be confined as required by O. 41, Rr. 27 and 29, 
but merely states in its judgment that additional 
evidence was necessary to enable it to come to a 
conclusion regarding the matter in controversy, the 
reasons given in the judgment cannot amount to 
a fulfilment of the conditions imposed on the Court 
by O. 41, R. 27 (c) and such evidence must be dis¬ 
carded. AIR (Vol 33) 1946 Mad 203 ; 59 M L W 
19 : 1946 M W N 68. 

-O. 41, R. 27 — Appeal — Admission of docu¬ 
ment as additional evidence — Procedure. 

On a question of admitting a document as a 
further piece of evidence the normal course for the 
Appellate Court would be to deal with the matter 
in the course of the delivery of judgment but if it 
decides to pass a separate order for admission 
(apart from its judgment) it should write an order 
giving reasons for admission. AIR (Vol 31) 1944 
Nag 14 : 1943 N L J 563 : 210 Ind Cas 405. 

-O. 41, R. 27 — Formal order giving reasons for 

not taking in documents, if necessary. 

No formal order giving reasons need be recorded 
by the Appellate Court for not taking in certain 
document but the law requires such an order only 
when documents rejected by the trial Court are 
received in evidence by the Appellate Court. 

The acceptance of the documents under O. 41, 
R. 27, is a matter of discretion. Where a large 
number of spurious documents have been produced 
on behalf of the defendant and the defendant’s 
agents had no scruples in tampering with the evi¬ 
dence ’t cannot, be said that the discretion has not 
been rightly exercised by the Appellate Court in 
not accepting them in evidence. A I R (Vol 29) 
1942 Cal 498 : 47 C W N 9 : 202 Ind Cas 551 (SB). 

-O. 41. R. 27 — Under O. 41. R. 27 (2). Civil P.C. 

Appellate Court has to record reason for admis¬ 
sion of additional evidence allowed to be pro¬ 
duced. AIR (Vol 29) 1942 Oudh 485; 1942 OWN 
<CC) 596: 1942 AWR (CC) 310 (2): 18 Luck 464: 
204 Ind Cas 204 (DB) ; (1940) 42 PLR 261; 3 LW 
163: 32 Ind Cas 826 (1) : AIR (Vol 4) 1917 Mad 
158 (DB); 49 Ind Cas 510: AIR (Vol 6) 1919 Cal 
170 (DB). (Omission makes order without juris¬ 
diction — Consent does not validate); 22 PLR 1919 
50 Ind Cas 805: AIR (Vol 6) 1919 Lah 123 ; 68 Ind 
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Cas 719 (Cal) (DB); 80 Ind Cas 530: 6 LLJ 234 : 
AIR (Vol 11) 1924 Lah 638 (DB); 81IC 999 : 39 CLJ 
261: AIR (Vol 12) 1925 Cal 98 (DB); AIR (Vol 18) 
1931 PC 143: 33 Bom LR 1015 : (1931) ALJ 513 : 35 
CWN 786 : 34 MLW 76 : 54 CLJ 1 : 12 PLT 683 : 
(1931) MWN 929: 10 Pat 654: 61 MLJ 489: 58 IA 
254: 132 Ind Cas 721. 

-O. 41, Rr. 27 and 29 — Reasons for admission 

of additional evidence and points to which it is 
to be confined should be recorded in separate order. 

The reasons for admission of additional evidence 
and to points to which the evidenec is to be con¬ 
fined should be recorded in a separate order before 
evidence is allowed so that the other side would 
know on what points, the additional evidence is 
.going to be led and whether any evidence in rebut¬ 
tal should be adduced. The omission to follow 
the procedure laid down by O. 41, Rr. 27 and 29 is 
a gross irregularity and if the judgment of the 
lower Appellate Court is based on this additional 
evidence or is greatly influenced by it, High Court 
would either reconsider the evidence adduced be¬ 
fore the trial Court leaving out of consideration 
the additional evidence or would remand the case 
to the lower Appe’late Court for a fresh decision. 
AIR (Vol 26) 1939 Bom 401: 41 Bom LR 841. 

-O. 41, R. 27 — When the Court of Appeal exer¬ 
cises its power under O. 41, R. 27, Civil P. C., it is 
extremely desirable that it should make a direct 
reference to the rule, giving its reasons in such 
a form that there is no room for doubt that the 
Court has realised the exceptional nature of the 
powers that it is exercising. AIR (Vol 19) 1932 
Bom 230: 34 Bom LR 372 : 138 Ind Cas 204. 

-O. 41, R. 27 — Power, should be exercised very 

sparingly. 

The power given to an Appellate Court under 
O. 41, R. 27, Civil P. C., must be exercised very 
sparingly and the Appellate Court must record its 
reasons for the admission of additional evidence. 
AIR (Vol 20) 1933 Lah 1024: 149 Ind Cas 1124 (DB). 


tances of the case. AIR (Vol 9) 1922 Cal 148: 77 
Ind Cas 556 (DB). 

-Q. 41, R. 27 — Admission after arguments. 

An appellate Court acts improperly in admit¬ 
ting additional evidence after the close of the ar¬ 
guments in the case. Even if it does admit such 
evidence, it should record its reasons for so doing 
under O. 41, R. 27, C. P. Code. (1922) 65 Ind Cas 
504 (Cal.) (DB). 

-O. 41, R. 27 — The appellate Court cannot 

take additional evidence on its own initiative and 
without recording reasons. AIR (Vol 8) 1921 All 
408 : 19 ALJ 407 : 63 Ind Cas 423 (DB). 

-6. 41, R. 27 — Where an appellate Court ad¬ 
mits in evidence a khatian from the Record of 
Right without recording reasons for the admission 
of such evidence, the defect is not fatal to its deci¬ 
sion. O. 41, R. 27, C. P. Code, is only directory and 
not mandatory. AIR (Vol 7) 1920 Cal 813: 64 Ind 
Cas 238 (DB). 

-O. 41, R. 27 (2) — Record of reasons — Omis¬ 
sion — Irregularity only. 

Where an appellant produced a public docu¬ 
ment to clear up doubts as to when the cause of 
action for the suit arose and the Appellate Court 
admitted the document but recorded no reasons, 
the Appellate Court was held to be right in ad¬ 
mitting the additional evidence and its omission 
to record reasons was an irregularity cured by S. 
99, C. P. C. AIR (Vol 6) 1919 Cal 311: 51 Ind Cas 
50 (DB). 

——O. 41, R. 27 — Record of reasons — None — 
Legality of. 

When the Appellate Court, during the hearing of 
an appeal admitted fresh evidence, for some of 
which there was no petition and without recording 
reasons and disposed of the appeal on a considera¬ 
tion very largely of the evidence thus admitted, 
the decree will be set aside, being based on evi¬ 
dence, the admission of which was opposed to R. 27. 
AIR (Vol 2) 1915 Mad 588: 1 LW 771: (1914) MWN 
795: 28 Ind Cas 11 (DB). 


-O. 41, R. 27 — The admission of a document 

in appellate Court in evidence is illegal where no 
reasons are recorded. When no application is made 
for the admission of the evidence nor any reasons 
are shown for failure to produce the document in 
the lower Court, such evidence should not be ad¬ 
mitted. AIR (Vol 17) 1930 Mad 824 (DB). 

--O. 41, R. 27 — Although the Court is not bound 

by the specific provisions of R. 27 and is allowed to 
admit additional evidence also under the general 
principles of law, it is assumed that before admit¬ 
ting such evidence, an appellate Court must ascer¬ 
tain that it is necessary in order that justice may 
be done. It is specifically laid down in R. 27 that 
when such evidence is admitted, the Court should 
record the reasons for so doing. AIR (Vol 17) 1930 
Oudh 110 : 6 OWN 1060 : 11 LRA Rev 28. 

-O. 41, R. 27 — Record of reasons. 

Mere non-recording of reasons for receiving addi¬ 
tional evidence is nothing but a mere irregularity. 
AIR (V 14) 1927 Cal 126 : 98 Ind Cas 137 (DB). 

-O. 41, R. 27 — Although appellate Court does 

not record at the time when it admits the addi¬ 
tional evidence the reasons why it was admitting 
it but it does record those reasons in its judgment, 
there is a substantial compliance with the law. 
AIR (Vol 12) 1925 All 752; 85 Ind Cas 676 (DB). 

--o. 41, R. 27 — Admission of additional evi¬ 
dence without recording of reasons is an irregula¬ 
rity and fresh trial was ordered in the circums- 


-O. 41, R. 27 — Record of reasons — Sufficient 

cause — Additional evidence — Admission of. 

Before taking additional evidence the Appellate 
Court should comply with O. 41, R. 27, C.P.C. and 
if it thinks either with the consent of the parties 
or on the application of any one of them that 
there is sufficient ground to admit fresh evidence, 
the reasons for admitting it should be stated and 
the papers should be formally admitted in evidence. 
AIR (Vol 1) 1914- Earn 2C3: 38 Ecm 665: 16 Bom LR 
641: 27 Ind Cas 33 (DB). 


—O. 41. It. 27 — Record of reasons — Admission 
new evidence — Validity. 

An Appellate Court should net admit nev; evi- 
ence except to supply a defect in evidence wit nout 
•hich the suit cannot be dec ded. Moreover it 
lust give reasons the peculiar circumstances of the 
hpino- no reason. (1913) 3 9 Ind Cas 572 (Cal.) 


DB). _ x 

_O. 41, R. 27 — Record of reasons — Duty of 

lourt. , _ 

To allow an additional evidence by a Court of 
ippeal, it must record, separately its reasons to do 
o as generally excepting in -pedal cases addi- 
ional evidence is not admissible even though it 
night prove an important point, (1912) 15 OC 253: 

5 Ind Cas 250. 

97 _Record of reasons — Necessity 


O 41 R 


f ° When the reasons for admitting additional evi¬ 
dence are apparent in the Judgment, they need not 
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be separately recorded. (Per Phillips, J.) Where 
on the oral evidence there are grounds to suppose 
that an account was open, current and mutual, but 
the question was not raised in the Lower Court 
because there was no plea of limitation, the Appel¬ 
late Court should admit the evidence in appeal 
when there is no documentary evidence to rebut 
the oral evidence. 10 MLT 409: 22 MLJ 14- (1911) 
2 MWN 440: 12 Ind Cas 673 (DB). 

-O. 41, It. 27 — Discovery of fresh evidence — 

Procedure. 


The section applies where on examining the evi¬ 
dence as it stands, a defect becomes apparent and 
not where fresh evidence is discovered outside the 
Court and the application is made to import it. 
Therefore order of the Appellate Court passed 
after admitting a fresh document into evidence 
without recording reasons for such admission can¬ 
not stand. (1909) 2 Ind Cas 995 (Cal.) (DB). 


14. Remand. 

See also Civil P. C., O. 41, Rr. 23 and 25. 

~—O* 4I > K. 27 (1) (c) (Madras) — Appellate 

Court thinking* evidence of one R to be necessary 
remanding suit for fresh disposal and instructing 
trial Court to treat R as Court witness. 

In an appeal by the plaintiff against the dismis¬ 
sal of his suit on a promissory note, the Appellate 
Court, thinking the evidence of one R to be neces¬ 
sary for a proper decision of the main question in 
issue between the parties, admitted the appeal and 
remanded the suit for fresh disposal instructing 
the trial Court to treat R as a Court witness : 

Held, that the procedure adopted by the Appel¬ 
late Court was incorrect. There was no provision 
for the examining of Court witnesses by trial 
Courts, but under O. 41, R. 27(1) (c). C. P. C., the Ap¬ 
pellate Court had two alternatives either to record 
the evidence itself, or to ask the trial Court to 
record the evidence and send it to it. The Appe’- 
late Court should not have allowed the appeal, but 
should have kept if pending on its file and consi¬ 
dered the effect of the additional evidence alter it 
was taken bv if or sent to it, bv the trial Court. 
All?. (Vol :;n» 1943 Mad 726: 56 MLW 498- 1943 
MWN 554 fl): O 943) 2 ML.T 812: 213 Ind Cas 551. 


-O. 41, K. 27 — Suit under S. 92 — Appellate 

Court reversing- the deci ion of trial Court and 

holding that pfainfff had no interest _ Advocate 

General allowed to be impleaded as co-plaintiff 
at the stage of appeal ; 


Held, that the Advocate-General could not be 
impleaded at such late stage. Nor could it be proper 
to remand the case to enable the lower Court to 
take the statements of the plaintiffs as witnesses 
or to take such evidence itself as it would contra¬ 
vene the provisions of O. 41, R. 27 AIR rvol 29) 
1942 All 315: (1942) ALJ 334: 1942 AWR (HC) 
274: 204 Ind Cas 153 (DB). 


-O. 41, R. 27 — Order under, if appealable. 

An order under O. 41, R. 27. Civil P. G\, is not 
an order of remand and, therefore, not appealable. 
A mere use of the word “remand” does not give 
the order the character (hat, it does not possess 
AIR (Vol 24) 1937 Sind 233: 171 Ind Cas ‘258 t DB >. 

— O. 41, R. 27, S. 151 — Additional cv.deuce in 
appeal to compare documents — Such evidence is 
to be eliminated. 


o < 


1 ! 


Where there is no lacuna in the evidence , 
stands on the record, the Judge should not go ou 
of Ins way to summon adciiti mal evidence in th< 
stage of appeal in order that ho may lie able L 
compare it with the documents relied upon by tin 
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plaintiff. Such a procedure is wholly erroneous 
and the evidence so taken should be eliminated. 
In such case, the High Court will remand the case’ 
under S. 151, Civil P. C.. with direction to dispose 1 
of the case after eliminating such evidence AIR ' 
(Vol 22) 1935 Lah 555: 156 Ind Cas 253. 

-O. 41, R. 27 — Inherent lacuna on the record 

on ail important points — Appellate Court should 
remit case to the trial Court for further enquiry. 

Where, on almost every important point, there 
is an inherent lacuna on the record and it is not 
possible to come to a satisfactory finding on the 
question in issue, the only proper course for the 
Court of Appeal is to remit the case to the trial 
Court for further enquiry under O. 41, R. 27, Civil 
P. C. AIR (Vol 21) 1934 Lah 664(2): 35 PLR 779: 
155 Ind Cas 329. 

- O. 41, R. 27, S. 151 —» Inherent jurisdiction to 

direct remand — Court desiring to give facilities 
for adduc'ng add'ticnal evidence — Whether jus¬ 
tifies remand for re-trial. 

The mere fact that the plaintiff might have been 
better advised to apply for a commission at the 
trial of the suit would not in itse’f warrant the 
issuing of a commission by the Appellate Court, 
far less could it be held to justify the Appellate 
Court in issuing a general order for the admission . 
of such additional evidence as either of the parties 
might wish to produce. 

The inherent power under S. 151. Civil P. C* 
may be exercised when the trial Court has not 
tried the case properly. When this is found by 
the Appellate Court, that Court has jurisdiction 
in remand the case, but in the absence of such 
a finding it cannot be held that the assumption 
of jurisdiction is justified or that the Court has 
any jurisdiction by virtue of S. 151 to order a re¬ 
mand, that is to say, the jurisdiction to order a 
remand under S. 151, only comes into ex'stence 
when the special circumstances create it. It cer¬ 
tainly cannot be said that the Appellate Court 
is entitled to set aside a decision and order a 
remand merely because the plaintiff might have 
been better advised to have applied for a commis¬ 
sion, or to adduce more evidence, that is to say, 
where the Appellate Court ought not to give faci¬ 
lities to the parties for adducing further evidence 
the fact, that the Court desires to do so cannot 
give it jurisdiction to set aside the decree of the 
Court below and the lemand the case for retrial. 
AIR (Vol 2D 1934 Pat 284: 15 PLT 142- 148 Ind Cas 
962. 

-O. 41. R. 27 — Where a party had a free hand 

in summoning of witnesses in the Court of first 
instance the case cannot be remanded in appeal 
for giving him a further opportunity to produce 
evidence simply because his Counsel in appeal con¬ 
siders the evidence of certain witnesses to be 
essential. AIR (Vol 19) 1932 Lah 135: 32 PLR 
874: 136 Ind Cas 17 (DB). 

41, R. 27 — It is not a proper course for an 
appellate Court to consider additional evidence 
hi an appeal without duly recording it in accor¬ 
dance with law. Where the appellate Court comes 
to a conclusion without recording the additional 
evidence it is impossible to say how far it was 
guided by it and the appeal should be remanded 
lor rehearing in accordance with law. (1923) 118 
Ind Cas 315 (Pat.) (DB). 

-O. 41. K. 27 — Remand for reception of addi¬ 
tional evidence — Revision. 
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The appellate Court has inherent powers apart 
from the provisions of Rr. 27 and 28 to remand a 
case for the reception of the evidence rejected by 
trial Court and for final disposal by the trial Court 
and therefore the order of remand is not revisable. 
AIR (Vol 15) 1928 Mad 991 : 112 Ind Cas 1 : 1928 
M W N 164 (DB). 

-O. 41, R. 27 — Where a ruling interpreting a 

question as to onus of proof was pronounced after 
a case was tried in trial Court. 

Held, that the pronouncement did not create law 
but merely stated what the law was and is, and 
therefore there was no ground made out for a re¬ 
mand to take further evidence. AIR (Vol 13) 
1926 Lah 494 : 7 Lah 297 : 27 P L R 463 : 96 Ind 
Cas 630 (DB). 

-O. 41, R. 27 — Additional evidence — History 

book — Fact of its not having been referred to in 
Trial Court is not sufficient objection to its being 
used in appeal — But if party had no opportunity 
to rebut facts established by the book, remand is 
necessary. AIR (Vol 8) 1921 Cal 661 : 34 C L J 
205 : 66 Ind Cas 287 (DB). 

15. Requirements of justice. 

-O. 41, R. 27 — Powers of appellate Court — 

Limits. 

The power of an appellate Court to admit further 
evidence under O. 41, R. 27, C. P. Code, only arises 
where the Court requires the further evidence for 
one of the two causes specified. AIR (V 35) 1918 
PC 36 : 52 CWN 132 : (1948) 1 MLJ 130 : 74 IA 285 : 
ILR (1947) Lah 727 : 29 PLT 157 : 50 PLR 21 : 50 
Bom LR 539 : 1948 ALJ 20 : 1948 MWN 34 : 61 LW 
76. 

-O. 41, R. 27 — Powers of appellate Court — 

Limits. 

It is now well settled that an appellate Court can¬ 
not admit additional evidence: unless the Court it¬ 
self requires such evidence in order to be able to 
pronounce judgment. AIR (V 33) 1946 Cal 518 : 
229 Ind Cas 23 : 82 CLJ 62. 

-O. 41, R. 27 (1) (b) — Admission of additional 

evidence — Essentials. 

The Appellate Court is not concerned with the 
question whether the interests of justice require 
the admission of the documents at appellate stage 
but whether the party was unable to adduce such 
evidence in the trial Court notwithstanding the 
exercise of due diligence. AIR (V 33) 1946 Mad 
168 : (1945) 2 Mad LJ 349 : 1945 MWN 633. 

-O. 41, R. 27 — For pronouncing judgment. 

Appellate Court may take under O. 41, R. 27 
(1), Civil P. C., additional evidence when required 
for pronouncing judgment. AIR (V 29) 1942 

Oudh 485 : 1942 AWR (H C) 310 (2) : 1942 OWN 
(CC) 596 : 18 Luck 464 : 204 Ind Cas 204 (DB). 

(Reverses AIR (Vol 25) 1938 Oudh 135 : 1938 
OWN 429 : 174 Ind Cas 894.) 

-O. 41, R. 27 (1) (c) and (1) (b) — “For any 

substantial cause”, meaning of. 

It is only when the Appellate Court requires, in 
other words finds it needful, that additional evi¬ 
dence can be admitted. The words “for any other 
substantial cause” must be read as ejusdem generis 
with the previous portion of Cl. (c), namely, “the 
Appellate Court requires.” AIR (V 28 1941 Oudh 
429 : 1941 OWN (CC) 648 : 1941 AWR Rev (CC) 
395 : 1941 RD 359 : 194 Ind Cas 161 (DB). 

-O. 41, R. 27 — For pronouncing judgment. 

Under O. 41, R. 27, production of additional 
evidence in Appellate Court is dependent upon 
Whether Appellate Court requires that evidence to 
enable it to pronounce judgment. (1938) 67 CLJ 
223. 


-O. 41, R. 27 (1) (2) — Test laid down in CL 

(b), relates to state of mind of Appellate Court. 

The test laid down in Cl. (b) of O. 41, R. 27. 
Civil P. C., “if the Appellate Court requires any 
document to be produced or any witness to be exa¬ 
mined to enable it to pronounce judgment”, is 
one relating to the state of mind of the Appellate 
Court and not an external standard. In other 
words, the test is not whether any tribunal would 
be unable to pronounce any judgment without 
the production of the additional evidence: in ques¬ 
tion, but, whether the mind of the appellate Judge 
is in such a condition on the evidence on record 
that he requires any document to be: produced or 
any witness to be examined to enable him to pro¬ 
nounce judgment. The object appears to be to 
enable the apellate Judge to satisfy his own mind 
when he entertains a doubt; the test proposed is, 
therefore, not an external one, viz., whether some 
other mind or an average mind would require ad¬ 
ditional evidence to be produced in order to pro¬ 
nounce some- judgment or orders. AIR (Vol 25) 
1938 Lah 161 : 40 PLR 646 : 179 Ind Cas 350. 


-O. 41, R. 27 (1) (b) — Evidence entitling party 

to obtain review, can be admitted. 

Additional evidence which was not available at 
the time of the trial and which would entitle a 
party to obtain a review of the judgment, can be 
admitted by the Appellate Court. It is not that 
the additional evidence should not be admitted 
by Appellate Court under O. 41. R. 27 (1) Co). Civil 
P. C., except on the definite requirement of the 
Court itself and that if the new and additional evi¬ 
dence is produced by one of the parties, it should 
be ignored. AIR (Vol 24) 1937 Pat 584 : 16 Pat, 
371 : 18 PLT 618 ; 4 BR 69 : 171 Ind Cos 723 
(DB). 

--O. 41. R. 27 (1) (b) adder! by Allahabad High 

Court — Evidence in appeal — When can be ad¬ 
mitted under new sub rule. 


Under sub-r. (1) (b'» added to O. 41. R. 27, Civil 
P. C., by the Allahabad High Court, the question 
of admission of new evidence does not depend on 
the requirements of the Appellate Court and Oj 
party has a right if he satisfies the Court that he 
exercised due diligence and that the: new evidence 
was not within his knowledge or could net be pro¬ 
duced by him at the time when the decree or order 
under appeal was nassed or made. AIR 
(Vol 23) 1936 All 217 : 1935 AWR (HC) 1263 : 15<> 
Ind Cas 202. 


-O. 41, R. 27 — Additional evidence necessary 

to decide case — Admissibility. 

An Appellate Court invited to admit additional 
evidence on appeal under O. 41, R. 27, Civil P. C. 
should do so with great caution. Such additional! 
evidence may be admitted if the Court finds it; 
necessary to enable it to pronounce judgment. 
AIR (Vol 22) 1935 Pat 178 : 1 BR 646 : 16 PLT 615; 
14 Pat 595 : 156 Ind Cas 859 (DB). 

-O. 41. R. 27 — Restricted nature of the power 

of Court. 

The language of O. 41. R. 27, Civil P. C. is> 
very strict and it is only where the Appellate 
Court “requires” it (finds it needful), that addi 
ticnal evidence can be admitted. If the Appel¬ 
late Court does not require the production of ad¬ 
ditional evidence in order to enable it to pro¬ 
nounce judgment or for any other substantial 
reasons, it cannot admit it. AIR (Vol 2D 1934 
All 175: 3 AWR (HC) 198: 147 Ind Cas 339. 

--O. 41. R. 27 (1) (b). S. 100 — Requirements 

must be of Court. 

Before a Court can admit an additional evi¬ 
dence it must record its reason for doing so. 10 
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is only when the: Court itself requires additional 
■evidence, thai is to say finds it needful in order 
to pronounce judgment or for any other subst¬ 
antial cause, that such evidence can be admitted. 
The legitimate occasion for exercise of this dis¬ 
cretion is when on examination of the evidence 
as it stands, some inherent lacuna or defect be¬ 
comes apparent. The defect may be pointed 
out by a party cr a party may move the Court 
to supply the defect, but the requirement must 
be of the Court itself. AIR (Vol 21) 1934 Cal 
707: 33 CWN 763: 153 Ind Cas 170 (DB). 

-O. 41. R. 27 — When can be admitted. 

Fresh evidence under O. 41, R. 27, Civil P. C. 
•cannot be admitted to enable the party to patch 
up the weak parts of his case and fill up omis¬ 
sions in the Court of Appeal but should only be 
.admitted at the requirement of the 
Court upon its appreciation of the 
evidence as it stands. AIR (Vol 19) 1932 Mad 
709: 36 MLW 195: (1932) MWN 529: 139 Ind Cas 
444 (DB). 

-O. 41, R. 27 (b) — Requirements of Court. 

Under O. 41, R. 27 (b) it is only where the 
Appellate Court “requires” it (i.e., finds it need¬ 
ful) that additional evidence can be admitted 
and the legitimate occasion for the exercise of 
the discretion is not whenever before the ap¬ 
peal is heard a party applies to adduce fresh evi¬ 
dence but “when on examining the evidence as 
it stands some inherent lacuna or defect becomes 
apparent”, the defect may be pointed out by a 
party or party may move Court to supply de¬ 
fect but the requirement must be requirement 
of Court upon its appreciation of the evidence as 
it stands. AIR (Vol 13) 1931 PC 143: 33 Bom 
LR 1015: (1931) ALJ 513: 35 CWN 726: 34 MLW 
76: 54 CLJ 1: 12 PLT 683: (1931) MWN 929: 10 
Pat 654: 61 MLJ 489: 58 IA 254: 132 Ind Cas 
721. 


-O. 41, R. 27 — Courts should not be too tech¬ 
nical. 

The Appellate Court shouel not take an extre¬ 
mely technical view of its duty to exclude fur¬ 
ther evidence in appeal. It should permit the. 
appellant to produce such evidence if it is neces¬ 
sary lor the ends of justice. AIR (Vol 18* 1931 
Pat 181: 12 PLT 79: 132 Ind Cas 363 (DB*. 

-O. 41, R. 27 — Powers of Court. 

The provisions of Cl. (b), sub-R. *1). R. 27 are 
sufficiently wide to admit of additional evidence 
being taken for purpose of disposing a case .just¬ 
ly by the appellate Court itself or directing the 
trial Court to do so. The discretion of an ap¬ 
pellate Court in this connection is more or less 
unfettered and in such circumstances where 
there is an express prevision of law the invoking 
or application of which will serve' the ends of 
justice, resort should not be had to the provisions 
of S. 151. AIR (Vol 27* 1930 Lah 441: 152 Ind 
Cas 485. 


-O. 41. it, 27 — Appellate Court can call for 

maps or reports in order to understand facts of 
a case. 

O. 41. R. 27 refers to evidence, oral or doeu- 
mentray. which the paities could have produced 
at the time of the first hearing, but has no direct 
application to the question of a map and report 
of a Commissioner appointed by the appellate 
Court. The power of an appellate 

Court to require an accurate map in order to en¬ 
able it to understand the facis of a case under 
appeal to it. cannot be* questioned on the ground 
that this is admitting a new evidence within 
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the meaning of R. 27. AIR (Vol 14) 1927 All 
175: 98 Ind Cas 821. 

-O. 41, R. 27 — The evidence was necessary 

to pronounce judgment is not sufficient reason 
to admit additional evidence. AIR (Vol 11) 1924 
All 303: 71 Ind Cas 289. 

-O. 41, R. 27 — Where any point is required 

to be cleared in the interest of justice an appel¬ 
late Court has got power to take additional oral 
evidence. AIR (Vol 11) 1924 Cal 578: 81 Ind Cas 
471 : 51 Cal 185 : 28 CWN 497 : 41 CLJ 1 (DB). 

-O. 41, R. 27 — Where the appellate Court 

finds itself unable to decide the appeal on the 
reconcl as it stands, it Is perfectly justified in 
passing an order for the production of additional 
evidence. AIR (Vol 10) 1923 Lah 115: 77 Ind 
Cas 207: 3 Lah 332 (DB). 

16. Revision. 

-O. 41, R. 27 — Appellate Court allowing fresh 

evidence to be adduced on payment of costs to 
respondent — Revision against such order by res¬ 
pondent — Acceptance of costs by Pleader no|t 
authorised to do so by respondent — Respondent 
can still challenge validity of order in revision. 

Where the Appellate Court has allowed the 
appellant to adduce fresh evidence: on a condition 
of his paying certain amount to the respondent 
as costs and the respondent files a revision peti¬ 
tion against the order to the High Court, the 
acceptance of costs by a Pleader not proved to 
have been authorised by the respondent 
to accept the costs, does not prevent the res¬ 
pondent from contending in the High Court 
that the order of the Appellate Court was not 
legal. If the order allowing fresh evidence is 
set aside, the respondent must refund the amount 
received by way of costs. AIR (Vol 30) 1943 Nag 
289: 1943 NLJ 418: ILR (1943) Nag 492: 211 Ind 
Cas 37. 

-O. 41, R. 27 — Contravention of R. 27. 

Where additional evidence has been admitted 
in contravention of O. 41, R. 27, it constitutes 
material irregularity and supplies good ground 
for interference in revision. (1940) 42 PLR 261. 

-O. 41, R. .27 — Revision — Admission of evi¬ 
dence. 

A document if not produced before the Court 
below can neither be admitted in evidence for 
the 1st time on revision, nor can the case be re¬ 
manded to the Lower Court for placing it on re¬ 
cord, especially where the strict conditions of S. 
623. C. P. C., are not fu’fillcd. 59 PWR 1909 : 55 
PLR 1909: 4 Ind Cas 550. 

17. Scope. 

-O. 11, K. 27 — Scope of. 

The provisions of O. 41. R. 27, C. P. Code, are 
not designed i.o permit an unsuccessful litigant 
to supplement weak links in the chain of his evi¬ 
dence. AIR (Vol 36) 1949 Oudh 48 : 23 Luck 47 : 
1947 OA (CC) 2G8 : 1947 AWR (CC) 268 : 1947 OWN 
5G5 (DB). 

-O. 11. R. 27 (Oudh) — Scope of the power to 

admit additional evidence in appeal — Effect of 
th(‘ amendment in Oudh. 

Though an appellate Court has undoubtedly 
the power to admit additional evidence in appeal 
under R. 27 of O. 41. C. P. Code, it is clear 
from the language of that rule that this is not 
the general rule. On the other hand the gene¬ 
ral rule is that parties to an appeal shall not be 
entitled to produce additional evidence, whether 
oral or documentary, in the appellate Court. This 
rule as amended by the Oudh Chief Court makes 
the fact, that the evidence sought to be adduc¬ 
ed by a party to the appeal is evidence, which af- 
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ter due diligence, was not within his knowledge 
or could not be produced by him at the time 
when the decree or order under appeal was pass¬ 
ed or made, a ground to be taken into considers 
tion in determining whether fresh evidence 
should or should not be permitted to be adduced 
in appeal. It follows from the general rule em¬ 
bodied in R. 27 of O. 41 that additional evidence 
shall be admitted only in exceptional cases 
where refusal to do so might result in injustice. 
No party to an appeal can as of right ask for 
admission of additional evidence. AIR (Vol 33)( 
1946 Oudh 129: 21 Luck 194: 1946 ALW (CC) 1: 
1946 OA (CC) 12: 1946 AWR (CC) 12: 1946 OWN 
1 (DB). 

- O. 41, R. 27 — Judgment of trial Court 

should not be set aside before additional evi¬ 
dence has been recorded. 

While O. 41, R. 27, Civil P. C., does permit the 
admission of additional evidence in appeal, it 
does not contemplate the setting aside of the 
judgment of the Court of the 1 first instance be¬ 
fore that additional evidence has been recorded. 
But it contemplates the decision of the appeal 
after that additional evidence has been record¬ 
ed. and in the light of that additional evidence. 
AIR (Vol 31) 1944 Sind 57: ILR (1943) Kar 415: 
212 Ind Cas 4 (DB). 

-Order 41, R. 27 — Scope and requirements of 

O. 41, R. 27, are different from those of O. 13, 
R. 2. AIR (Vol 24) 1937 Cal 537: ILR (1937) 2 
Cal 661: 67 CLJ 486: 176 Ind Cas 429 (DB*. 

-Order 41, R. 27 — Order 41, R 27, Civil P. 

C.. cannot be used to test the evidence of a wit¬ 
ness. It is intended to obtain additional evi- 
lence. AIR (Vol 22) 1935 Rang 39: 155 Ind Cas 
511. 

-O. 41, R. 27 — Examination of one party on 

obscure points in dispute — Whether amounts to 
additional evidence. 

Where the Appellate Court only examines a 
party on certain particulars, regarding the exe¬ 
cution of a document, which were obscure, it does 
not amount to taking additional evidence within 
the meaning of O. 41, R. 27. Civil P. C.. and the 
Court need not record reasons. AIR (Vol 20) 
1933 Lab 328: 34 PLR 99: 144 Ind Cas 954 (1). 

——O. 41, R. 27 — Income-tax proceedings. 

An appellant in income-tax proceedings has no 
higher right in adducing fresh evidence in appeal 
than he would have in a civil case under O. 41, 
R. 27, C. P. Code. . AIR (Vol 17) 1930 Rang 4: 122 
Ind Cas 898: 7 Rang 635 (FB). 

*-Order 41, R. 27 — An application to the Ap¬ 

peal Court for further evidence to be taken on 
the ground that it has recently been discovered 
whether it is made before the appeal is heard, 
or before judgment is given, does not come with¬ 
in the provisions of O. 41 R. 27. AIR (Vol lit 
1924 Bom 227: 25 Bom LR 310: 47 Bom 674: 84 
Ind Cas 74 (DB). 

- O. 41, R. 27 — Sufficient cause — Re-examina¬ 
tion of witnesses. 

. O. 41, R. 27 is not intended for enabling ap¬ 
pellate court to re-examine before it witness al¬ 
ready examined and cross-examined in the court 
of first instance. AIR (Vol 3) 1916 All 246: 38 
All 191: 14 ALJ 121: 33 Ind Cas 334 (DB). 

-O. 41. R. 27 — Applicability — Proceedings 

under S. 106 B. T. Act. 

The Section does not apply to proceedings un¬ 
der S. 106 Bengal Tenancy Act (1885>. (1909) 33 

Cal 510: 2 Ind Cas 572 (DB). 

-O. 41, Rr. 27. 28 (Ss. 568, 569 old Code) — 

Applicability — Civil Court’s — Proceedings un¬ 
der S. 195 Cr. P. C. 
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Ss. 568, 569, C. P. C., are not made applicable 
by S. 647, C. P. C., to proceedings before Civil 
Courts under S. 195, Cr. P. C. (1907) 17 MLJ 
123 (125): 30 M. 311 (DB). 

18. Second appeal. 

(a) . General. 

(b) . Additional evidence. 

(c) . Interference. 

(a). General. 

-O. 41, R. 27, S. 100 — Public documents ad¬ 
mitted in appeal without giving reasons for do¬ 
ing so — Opposite party not allowed to produce 
evidence in rebuttal but such party not insisting 
on such right — Error held did not produce de¬ 
fect in decision on merits and could not be chal¬ 
lenged in second appeal. 

The Apfpeliate Court admitted additional evi¬ 
dence filed by the appellant without giving any 
reasons for doing so. All that tile Court did, 
ho we vex*, was to admit certain public documents 
about whose genuineness there could not be the 
slightest doubt. The Court also made the mis¬ 
take of not allowing the plaintiff to adduce evi¬ 
dence in rebuttal. Eut in this respect the. res¬ 
pondent was just as much to blame as the Court, 
because he did not insist upon his right to pro¬ 
duce evidence in rebuttal: 

Held, that although there was error in not fol¬ 
lowing the provisions of O. 41, R. 27, Civil P. 
C. it did not produce defect in the decision of 
the case upon merits and the decision could not 
be challenged in second appeal. AIR (Vol 26) 
1939 All 663: 1939 AWR (HC) 491: (1939) ALJ 

903: 184 Ind Cas 811. 

-Order 41, R. 27 — Taking additional evidence 

without recording reasons and without calling 
upon the: party to show its necessity in a substan¬ 
tial error in procedure and such an order of the 
lower appellate Court is open to second appeal. 
AIR (Vol 12) 1925 Cal 98: 81 Ind Cas 999: 30 C 
LJ 261 (DB). 

(b). Additional evidence. 

-O. 41, R. 27 — Second appeal — Jurisdiction 

of High Court — Application for reception of 
fresh evidence made in form of review dismissed 
by lower appellate Court. 

The High Court in second appeal has jurisdic¬ 
tion to entertain an application lor admission 
of additional evidence although a similar appli¬ 
cation made in the form of an application for 
review has been rejected by the lower appellate 
Court. AIR (Vol 33) 1946 Cal 518: 229 ind Cas 
23: 32 CLJ 62. 

-—O. 41, R. 27 (1) (b) — Additional evidence 
which could have been produced earlier — Ad¬ 
mission in second appeal — Permissibility. 

In second appeal new evidence cannot be al¬ 
lowed to be produced which, with ordinary dili¬ 
gence, could have: been produced at on earlier 
stage" of the proceedings. 1946 AWR (Rev.) 42 
( 1 ). 

-O. 41, R. 27 — Evidence all along within par¬ 
ties knowledge — He cannot produce it in ap¬ 
peal. 

Where a certain evidence was within the 
party’s knowledge all 51 long, and he lias not ex¬ 
plained why he did not produce it at the trial, 
he cannot be allowed in second appeal to fill 
gaps in his case by callin'?' additional evidence. 
Obviously O. 41. R. 27. does not aoolv to such 
a case. AIR (Vol 28) 1941 Lah 144: 43 PLR 41: 
195 Ind Cas 244 (DB). 

-O. 41, R. 27 (1), S. 100 (1) (c) — Suit on 

document — Documents filed in previous suit be¬ 
tween one of parties and third persons referred 
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to all along: by parties and Court — Document 
not produced at that stage but at close of case 
for judgment — Court refusing to admit them — 
Appellate Court also refusing to take them as 
additional evidence — Documents held could be 
produced in second appeal under S. 100 (1) (c). 

In a suit certain documents filed in a former 
suit between one of the parties and third per¬ 
sons, were all along referred to by the parties and 
the Court, in the absence of the documents or 
their copies on the record. The Court allowed 
them to be produced even at the close of the 
arguments but they were not filed even then. 
They were produced when the case was closed 
for judgment. The Court refused to accept them 
and dismissed the suit. The Appellate Court al¬ 
so did not admit it as additional evidence under 
O. 41, R. 27 (1), Civil P. C. The plaintiff prayed 
in the second appeal for being allowed to pro¬ 
duce the evidence: ' 

Held, that this reference to the documents 
by the Court and the parties was perhaps irre¬ 
gular, and had the case been tried with strict 
correctness, no reference would have been allow¬ 
ed to these documents until copies had been pro¬ 
duced and placed on the file. Documents which 
had been dealt with in this way could scarcely 
be described as new evidence. The papers were 
evidence de facto though perhaps not de jure in 
the trial Court, and it would be acting rather 
harshly in refusing to recognize the documents 
which were actually before the Court and referr¬ 
ed to all through the trial; and this point might 
be allowed to be placed before the Court in se¬ 
cond appeal under S. 100 (1) (c). 

Order 41, R. 27 (1), Civil P. C., does not for¬ 
bid the parties calling additional evidence, but 
states that the parties are not entitled to pro¬ 
duce it, although the Court may in its discretion 
in certain circumstances allow it to be admitted. 
AIR (Vol 25) 1938 Rang 170: 177 Ind Cas 547. 

—O. 41, R. 27 — A party to an appeal is not 
entitled to produce additional evidence in appeal 
as of right but the Court may at its discretion 
admit additional evidence. Where the Court has 
exercised this discretion and refused to admit addi¬ 
tional evidence, it cannot be said that a substan¬ 
tial error or defect in procedure has taken place 
which affords a ground for second appeal. AIR 
<V 18 > 1931 Lah 500 : 131 Ind Cas 228. ‘ 

-O. 41, It. 27 — Scope of. 

In second appeals decisions of fact cannot be 
impugned and hence it is futile to admit evidence 
which is tendered to impugn a question of fact and 
which he. ref ore should be i ejected. AIR eV 16) 
1920 All 375: 119 Ind Cas 561. 

-O. 41, R. 27 — Where the facts have been found 

by the lower appellate Court, and further evidence 
is not necessary to enable the High Court to pro¬ 
nounce its, judgment, the High Court, sitting in 
second appeal, cannot admit fresh evidence. AIR 
fV 16) 1929 Pat 98 : 115 Ind Cas 674 : 10 PLT 10 
(DB). 

-O. 41, R. 27 — The Courts should be chary 

about admitting fresh evidence in appeal, and this 
rule applies a fortiori to a second appeal also AIR 
14) 1927 Nag 308 : 102 Inc! Cas 27. 

-O. 11. R. 27 Second appeal. 

High Court in second appeal cannot be said to 
require any document to be produced or any wit¬ 
ness to be examined to enable it 1o pronounce 
judgment on a question of fact. AIR (V 13) 1926 
Cal 941 : 95 Ind Cas 300 <DB). 

-O. 41. Ft. 27 — Additional evidence not tender¬ 
ed in lower appellate Court though possible, can¬ 


not be admitted in High Court in second appeal 
AIR (Vol 11) 1924 All 231 : 79 Ind Cas 367 : 21 ALJ 
899 : 5 LRA Rev 1. 

-O. 41, R. 27 — R. 27 of O. 41, C. P. Code does 

not authorise an appellate Court to allow the pro¬ 
duction of additional evidence in second appeal. 
AIR (V 11) 1924 Lah 444 : 80 Ind Cas 998 : 5 Lah 
84 (DB). 

-O. 41. R. 27 — Discovery of fresh evidence — 

Admission on appeal — Consent — Waiver. 

The legitimate occasion for the use of the pro¬ 
vision contained in O. 41, R. 27 C. P. C. is when 
on examining the evidence as it stands some in¬ 
herent defect becomes apparent and not where & 
discovery is made outside the Court of fresh evi¬ 
dence and the application is made to import it. 
The mere fact that when one party applies for 
additional evidence being received, the other side 
also requests permission to let in additional evi¬ 
dence, docs not amount to waiver of his right to 
object in second appeal, to the procedure of the 
Appellate Court. AIR (V 7) 1920 Pat 107 : 55 
Ind Cas 226. 

-O. 41, R. 27 and O. 42, R. 1 — Discovery of 

fresh evidence — Second appeal — Additional evi¬ 
dence — Admission of. 

It is open to the High Court in second appeal 
to admit fresh evidence if necessary for the de¬ 
cision of the appeal. 

There is no objection to the admission in second 
appeal of a document such as the judgment of a 
High Court which could not be produced earlier 
because it was not in existence and which requires 
no further evidence to explain it. AIR (V 6) 1919 
Mad 17 : (1919) MWN 455 : 52 Lid Cas 625 
(DB). 

——O. 41, R. 27 — Second appeal — Additional 
evidence. 

Where a party has failed to support his position 
in the Court of original hearing he will not be 
permitted to produce further evidence in second 
appeal. (1912) 16 Ind Cas 887 (Oudh). 

-O. 41, R. 27 — Additional evidence — Admis¬ 
sion of. 

The legitimate occasion for admission of addi¬ 
tional evidence on aopeal is when on examining 
the record as it stands, there is an inherent lacuna 
or defect. If evidence is improperly admitted on 
appeal, the second appellate Court will not con¬ 
sider it. (1913) 40 Cal 402 : 17 CWN 615 : 16 Ind 
Cas 776 (DB). 

-O. 41, R 27. S. 108 (Ss. 568? 587 Old Code) — 

Production of additional evidence in second appeal 
— Admissibility. 

Fresh evidence is not admissible in second ap¬ 
peal. (1908) 31 M 415 (416) (FB). 

(c) Interference. 

-(). 41, R. 27 — Discretion of Court — Interfer¬ 


ence. 

It cannot be laid down that it. is not open to the 
High Court >n second appeal to interfere with 
the discretion of the lower Appellate Court if iti 
refuses to admit additional evidence in appeal 
under O. 41, R. 27. The High Court can interfere 
where that Court has failed to apply its mind to 
the bearing that such evidence will have on the 
questions in issue. (1946) 48 PLR 329 (DB). 

-O. 41, R 27 — Lower Appellate Court calling 

witness not called by parties — Good reasons 
given — Interference by High Court. 

Where on its own motion the lower Appellate 
Court called a witness not called by the parties, 
in order to elucidate a point involved in the; ap¬ 
peal and gave good grounds for taking this step: 
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Held, that it was not open to the High Court in 
second appeal to decide whether the discretion had 
not been rightly exercised and that there was 
nothing illegal in the exercise of the discretion. 
AIR (V 24) 1937 Lah 115 : 38 PLR 449 : 168 Ind 
Cas 466. 

-O. 41, R. 27 — Reception of additional evi¬ 
dence in appeal — Right decision not affected — 
Interference in second appeal. 

Where the reception of additional evidence in 
appeal does not affect the; right decision of the 
question before the Court and does not thereby 
vitiate its decision the High Court will not inter¬ 
fere in second appeal. AIR (V 21) 1934 Cal 269: 
58 CLJ 430 : 149 Ind Cas 679 (DB). 

-O. 41, R. 27 — Additional evidence in appeal— 

Refusal to admit — Second appeal, competency 

of. 

Where a lower Appellate Court refuses to admit 
a certain material document as additional evidence 
in an appeal under O. 41, R. 27, Civil P. C., the 
High Court cannot interfere in second appeal. 
AIR (V 19) 1932 Lah 93 : 32 PLR 813 : 136 Ind Cas 
788. 

-O. 41, R. 27 — Powers of High Court. 

Lower appellate Court admitting documents con¬ 
trary to provisions of O. 41, R. 27 — Pligh Court 
should exclude them from consideration. AIR (Vol 
17) 1930 Lah 750. 

-O. 41, R. 27 — Appeal — Additional evidence 

admitted without recording reasons — Finding is 
not binding in second appeal. AIR (V 10) 1923 
All 413 : 79 Ind Cas 408. 

-O. 41, R. 27 — Additional evidence — Refusal 

to admit by Lower Appellate Court — High Court 
will not interfere. AIR (V 10) 1923 Lah 30 : 70 
Ind Cas 830. 

-O. 41, R. 27 — Second appeal — Additional 

evidence — Admission of — Refusal by Lower 
Appellate Court. 

Where a Lower Appellate Court refuses to 
admit a certain material document as additional 
evidence under O. 41, R. 27 of the C. P. C.. the 
High Court cannot interfere in second appeal and 
hold that such additional evidence ought to have 
been admitted by the Lower Appellate Court. It 
has long been the practice of the High Courts not 
to entertain second appeals from refusals of the 
Lower Appellate Court to admit fresh evidence 
under O. 41, R. 27 of the C. P. C. and such practice 
should not be departed from. 

Per Sadasiva Aiyar, J., Contra — The High 
Court has power in second appeal to consider the 
propriety of the exercise of discretion by the 
Lower Appellate Court as regards the admission 
of additional evidence. AIR (V 6) 1919 Mad 1166: 
42 Mad 737 : 37 MLJ 125 : 10 LW 122 : (1919) MWN 
525 : 26 MLT 246 : 53 Ind Cas 274 (FB). 

19. Subsequent events. 

-O. 41, R. 27 — Additional evidence — Produc¬ 
tion of, in Appellate Court — General rule is th?„t 
such evidence will not be allowed to be produced 

— Matter is to be determined by Appellate Court 

— Factors to be taken into consideration stated 

— Existence of document not known at trial stage 

— This will not justify its production in appeal. 
No doubt an Appellate Court has under O. 41, R. 

27 the power to admit additional evidence in ap¬ 
peal but this is not the general rule. The general 
rule is that parties to an appeal shall not be: en¬ 
titled to produce additional evidence, whether oral 
or documentary, in the Appellate Court. It follows 
that additional evidence shall be admitted only m 
exceptional cases where refusal to do so might 
result in injustice. No party to an appeal can as 
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of right ask for admission of additional evidence. 
It is a matter to be: determined by the Appellate 
Court whether additional evidence should or 
should not in the circumstances of any particular 
case be allowed to be produced. One of the factors 
which the Court should in such cases take into 
consideration is the bearing which the evidence 
sought to be adduced is likely to have on the 
matters in controversy in the, appeal. If the evi¬ 
dence sought to be adduced has only a slight or 
remote bearing on the question in controversy, it 
should not be admitted. It is only in cases where 
ic turns the scale in favour of one party, or is likely 
to materially affect the decision of any point aris¬ 
ing in the appeal, that such evidence should he 
permitted to be: adduced. The fact that the exist¬ 
ence of a document was not known to the party 
to the appeal while the suit was in the trial Court 
will not by itself justify the Appellate Court in 
allowing it to be produced in appeal. AIR (V 33> 
1946 Oudli 129 : 1946 OWN (C C) 1 (DB). 

-O. 41, R. 27 — Further evidence which comes 

into existence after the decision of the case can be 
admitted in appeal. (1938) 40 PLR 432. 

-O. 41, R. 27 — Documents not within appel¬ 
lant’s knowledge even after exercise of clue dili¬ 
gence — Remedy cf review when possible —Whe¬ 
ther ground for reception of additional evidence. 

Order 41, R. 27, Civil P. C. enjoins that the Ap¬ 
pellate Court would require additional evidence to 
be produced to enable it to pronounce judgment. 
Where an appellant applies for reception c: cer¬ 
tain documents in appeal, o. 41, R. 27. will not 
enable the Appellate Court to receive them as 
additional evidence even if that Court may And 
that notwithstanding the exercise of due diligence 
on the appellant’s part, the documents were not 
within her knowledge, such a condition legitimate- 
]-’ forming a ground for an application for review. 
AIR (V 23> 1936 Cal 81 : 61 CLJ 373 : ICO Ind Cas 
867 (DB). 

-O. 41, Rr. 27. 29 — Discovery of fresh evidence 

by party, whether ground for reception. 

In an appeal additional evidence may be re¬ 
quired to enable the Court to pronounce judgment, 
or for any other substantial cause, but in either 
case it must be the. Court that requires it. The 
legitimate occasion for reception cf additional evi¬ 
dence in the: appellate stage is when, on examin¬ 
ing the evidence as it stands, some inherent lacu¬ 
na or defect becomes apparent and not where a 
discovery is made outside the Court of fresh evi¬ 
dence and the application is made, to import it. 
It may well be that the defect may be pointed out 
by a party or that a party may move the: Court to 
supply the defect, but the requirement must be 
the requirement of the Court upon its apprecia¬ 
tion of the evidence as it stands. Wherever the 
Court adopts this procedure, it is bound by R. 27 
(2), to record its reasons for so doing, and under 
R. 29 must specify the points to which the evi¬ 
dence is to be confined and record on its proceed¬ 
ings the points so specified. AIR (V 2D- i_934 Cal 
627 : 61 Cal 412 : 152 Ind Cas 130 (DB). 

-O. 41. R. 27 — The Appellate Court has power 

to allow additional evidence which had not been 
produced at the trial. 

Further evidence which had not been produced 
at the trial for the reason that it was not then in 
existence, could be brought on to the record and 
admitted under O. 41. R. 27, Civil P. C. by the High. 
Coi .rt. 

Rules of procedure are not made for hindering 
justice. (1931) 132 Ind Cas 6 : 31 PLR 1012. 

-O. 41, R. 27 — Grounds for admission — Dis¬ 
covery of new and important evidence. 
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Admissibility of fresh evidence after the filing of 
the appeal is subject to the principle that this 
discovery of new and important evidence should 
have been made after the exercise of due dili¬ 
gence. AIR (V 17) 1930 Lah 1004 : 12 LLJ 172 
(DB). 

-O. 41, R. 27 — Where a piece of evidence 

comes into existence after the filing of the appeal 
it is admissible in the appellate Court. AIR (Vol 
16) 1929 Pat 245 : 10 PLT 191 : 8 Pat 776 : 120 Ind 
Cas 626 (DB). 

-O. 41, R. 27 — Statements of witness in pro¬ 
ceedings under Lunacy Act, commenced after dis¬ 
missal of suit between same parties, were admitted 
at appellate stage. AIR (V 14) 1927 PC 123 : 1927 
MWN 456 : 101 Ind Cas 363 : 26 MLW 94 : 31 CWN 
1087 : 39 MLT 155. 

.-O. 41. R. 27 — An unregistered document 

admitted to be all along in possession of a party, 
cannot be allowed in evidence in second appeal, 
merely because it is alleged that it was recently 
discovered, AIR (Vol 14) 1927 Lah 574: 103 Ind 
Cas 215. 

-O. 41. R. 27 — Evidence discovered after 

decision of case in trial Court — Failure to pro¬ 
duce that evidence in trial Court not due to 
party’s negligence — Evidence allowed. AIR 
(Vol' 13) 1926 Oudh 74: 89 Ind Cas 359. 

-O. 41, It. 27 — Evidence discovered after first 

Court’s decree is admissible. 

To admit or to refuse to admit fresh evidence 
in appeal is a matter primarily in the; discretion 
of the Court. Where the appellant was not 
aware of the existence of some, evidence at the 
time when the case was disposed of by the first 
Court and he has discovered some new evidence 
subsequently ana has Preferred an appeal, the 
pi oper course open to him is to apply to the 
appellate Court which is in possession of the case 
to admit the additional evidence either under the 
general principles of law or under the specific 
provisions of O. 41. R. 27. C. P. Code, which lays 
down that an appellate Court may lor "any other 
substantial Cause" allow such evidence or docu¬ 
ment to be produced or witness to be examined. 
AIR (Vol 12) 1925 All 288: 86 Ind Cas 761: 47 All 
412: 23 ALJ 193: 0 LRA Civ. 85 (DB). 

-Order 41, R. 27 — Discovery of evidence at 

the appellate stage — Application for its admis¬ 
sion cannot be entertained. AIR (Vol 12) 1923 
Nag 284: 86 Ind Cas 505. 

-O. 41, R. 27 — Evidence not in existence at 

the time of suit — It may be admitted in ap¬ 

peal. 

Where an appeal was pending and another suit 
was filed between the same parties and the latter 
v.ent to the appellate stage when the prior appeal 
was decided and the decision in the previous ap¬ 
peal had a material bearing on the decision in the 
subsequent appeal. 

Held, that the decision in the previous appeal 
should be admitted in evidence in the subsequent 
apneal. AIR (Vol 12) 1925 Pat 612: 88 Ind Cas 
553: 3 Pat LR 174. 

-O. 41. R. 27 — Record of Rights 

published after trial Court’s decision 
and before decision in first ap¬ 

peal — But through no laches of the appellants, 
could not be produced before hearing of appeal 
— It was admitted in second anneal, being impor¬ 
tant evidence. AIR (Vol ID 1924 Cal 1071: 82 Ind 
Cas 104: 28 CWN 945 (DB). 

-O. 41. It. 27 — Evidence that could not be 

produced in trial Court — Additional evidence was 
allowed. 
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Where the record-of-rights proceedings were 
in progress during the pendency of the trial in 
the Court of first instance, but the order for final 
publication was not made, till the disposal of the 
suit and it was consequently impossible for the 
plaintiffs to produce the decision of the revenue 
authorities, and the order for final publication 
was made during the pendency of the appeal in 
the court of the District Judge:; and at that stage 
alone it became possible for the: plaintiffs to bring 
before the Court the decision of the revenue 
authorities, 

Held, that the order of appellate Court direc¬ 
ting additional evidence to be adduced was right, 
the order of the settlement authorities being pro! 
nounced in proceedings which are inter partes. 
The decision in Young v. Kershaw 81 LT 531 and 
Nandlal v. Panchanan, (45 Cal 60) which disap¬ 
prove of the reception of additional evidence in 
proceedings in review, cannot be applied to the 
above circumstances. AIR (V 10) 1923 Cal 606 • 
74 Ind Cas 1038 : 71 Ind Cas 453 ; 37 CLJ 49i 
(DB). 

-O. 41, R. 27 — Where the Lower Appellate 

Court disallowed presumptive evidence, though 
discovered, subsequent to judgments by the First 
Court. High Court refused to interfere with the 
discretion exercised by the Court. Admission of 
evidence is largely a matter of discretion and not 
of right. AIR (Vol 10) 1923 Cal 235: 67 Ind Cas 
770. 

-Order 41, R. 27 — An appellate Court will 

not consider the record-of-rights published after 
the institution and decision of the case. AIR 
(Vol 9) 1922 Pat 28: 3 PLT 107: 1921 PHCC 296 
(DB). 

-O. 41, R. 27 — Subsequent events — Appel¬ 
late Court. 

Public documents coming into existence after 
the filing of second apDeals may be admitted in 
evidence in the High Court. A Court cannot 
neglect the events that came into existence while 
a suit or proceeding is oending. AIR (Vol 7) 1920 
Pat 559: (1920) Pat 4: 4 Pat LJ 312: 50 Ind Cas 
857 (DB). 

-O. 41, R. 27 (1) (2) — Subsequent events — 

Omission to record reasons. 

Where subsequent events happen after the in¬ 
stitution of the suit which make: the reliefs grant¬ 
ed by the first court’s decree, inappropriate, the 
proper course, is to apply for additional evidence 
being given of these facts under O. 41, R. 27, C. 
P. C. A mere omission to comply with O. 41, R. 
27 (2) C. P. C. does not render the additional evi¬ 
dence taken inadmissible, especially when no ob¬ 
jection was raised at the time bv the opposite 
party. AIR (Vol 5) 1918 Lah 10 : 111 PWR 1918 : 
48 Ind Cas 137 (DB). 

-O. 41, R. 27 — Discovery of fresh evidence. 

Fresh evidence will not be allowed in appeal 
on the ground that it was discovered after the 
filing of the appeal. (191D 1 MWN 13G: 9 MLT 
323: 12 CLJ 40: 9 Ind Cas 251 (DB). 

20. “Substantial cause.*’ 

- O. 41, R. 27 (c) (as amended in Patna) — ‘‘Any 

other substantial cause” — Difficulty in deciding 
case on evidence recorded • — Suffic ; ency. 

it is not a sufficient reason for allowing additional 
evidence in appeal that the Court finds it difficult to 
arrive at a conclusion on the evidence on record. 
The mere fact that it is difficult to decide the matter 
on the evidence recorded does not excuse the Court 
from making the attempt. O. 41, R. 27 (c) requires 
something more than a mere difficulty in coming to 
a conclusion. AIR (Vol 36) 1949 Pat 338 
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- O. 41, R. 27 — Negligence of party or his 

Counsel, whether ground for aUowing fresh evi¬ 
dence in appeal. 

Under O. 41, R. 27 (1) (b). Civil P. C., it is only 
when the Appellate Court requires, in other words, 
finds it needful, that additional evidence can be ad¬ 
mitted. Bona fide mistake or negligence on the part 
of a party or his Counsel in not examining necessary 
witnesses is no ground for allowing fresh evidence to 
be adduced at the stage of appeal. The phrase, “for 
any other substantial cause" in R. 27 (1) (b) does not 
mean any cause stated by a party : it must be read 
with the words preceding it. AIR (Vol 30) 1943 Nag 
289 : ILR (1943) Nag 492 : 1943 NLJ 418 • 211 Ind 
Cas 37. 

-O. 41, R. 27 — Substantial ground — Interest 

of justice. 

The appellate Court is Empowered on the appli¬ 
cation of party, for any substantial cause, to permit 
additional evidence to be taken under O. 41, R. 27 
(1) (b). But this power should be used sparingly and 
on grounds which can be called “substantial." Ordi¬ 
narily it would not be desirable to hear an application 
foi further evidence under this provision until the 
appellate Court has heard the appeal or considered 
the evidence already on record with a view to sec 
whether substantial grounds exist in the interest cl 
justice to allow some lacuna to be filled up or some 
matter to be cleared up. AIR (Vol 17) 1930 Mad 
343: 120 Ind Cas 746. 

-O. 41, R. 27 — Lower Court refusing evidence 

on insufficient grounds — Appellate Court should 
admit. AIR (V 11) 1924 Oudh 252 : 78 Ind Cas 
256: 10 OLJ 595: 27 OC 114 (DB). 

-O. 41, R. 27 — Additional evidence — Igno¬ 
rance of documents during case is no ground for ad¬ 
mission in appeal. 

Ignorance of certain important documents during 
the hearing of the case is no sufficient ground for 
their admission in evidence at the appellate stage. 
The parties’ proper remedy is by an application for 
a review under O. 47, R. 1. AIR (Vol 10) 1923 Cal 
273: 68 Ind Cas 334. 

-O. 41, R. 27 — “Any substantial cause." 

There is ample authority for holding that the 
“cause” referred to in R. 27 need not be ejusdem 
generis with the cause stated in the earlier part of 
the rule and that the expression “any other substan¬ 
tial cause” confers a wide discretion on the appel¬ 
late, Court to admit additional evidence when the 
ends of justice require it. AIR- (V 10) 1923 Lah 
584: 76 Ind Cas 474. 

-O. 41, R. 27 — The words “substantial cause" 

used in the rule confer a wide discretion which should 
be sparingly exercised, otherwise it may be open a 
wide door to the admission of evidence in the Ap¬ 
pellate Court. AIR (Vol 10) 1923 Sind 42: 84 Ind 
Cas 137 (DB). 

-O. 41, R. 27 — Substantial cause — C. P. C. 

S. 151 — Inherent power. 

During the course of a trial, pllr. having reason 
to suppose that the execution of the deeds on which 
the suit was based would not be seriously challeng¬ 
ed, refrained from adducing all available evidence. 
The plff. then produced formal evidence by exa¬ 
mining a witness to prove the signature of one of the 
' attesting witnesses to the deeds. 


Held, that under these circumstances there waa 
substantial cause to justify the Appellate Court under 
S. 151 and O. 41, R. 27 of the C.P.C. in permitting, 
the plffs. to produce additional evidence as to the 
execution of the deeds. AIR (Vol 5) 1918 Oudh 406 
h OLJ 745 : 48 Ind Cas 1007 (DB). 

-O. 41, R. 27 — 'Substantial cause" — Mean¬ 
ing. 

The expression “substantial cause" does not in¬ 
clude a case where the only ground assigned is that 
the evidence adduced by the aggrieved party is un¬ 
satisfactory and insufficient. AIR (Vol 4) 1917 Cal 
711: 25 CLJ 473: 39 Ind Cas 886 (DB). 

-O. 41, R. 27 — “Substantial cause" — Inter¬ 
pretation ol : — Necessity — Recitals in document 
whether enough. 

An Appellate Court has no power to call lor fresh, 
evidence in cases where no vidence been adduced 
in the Lower Court in respect of any issue and 

where there is consequently no inherent lacuna or 
delect. 

Per Phillips, J.— In interpreting the words, “for 
other substantial cause” in O. 41, R. 27 the facts of 
each case must be taken into account and an answer 
supplied accordingly, subject to the principles gov¬ 
erning the case. AIR (Vol 4) 1917 Mad 547: 32 Ind 
Cas 908 (DB). 

-O. 41, R. 27 — Substantial cause — Meaning. 

of. 

The word “any other substantial cause" give wide? 
discretion to the Appellate Court and it can admit 
additional evidence of justice requires so to be done 
AIR (Vol 3) 1916 Mad 816: 37 Mad 414: GO Ind Cas- 
402 (DB). 

-O. 41, Rr. 27 and 33 — Substantial cause — 

Meaning of. 

An Appellate Court is entitled to receive addi¬ 
tional evidence if it thinks necessary to do so in the 
interest of justice. The discovery of fresh evidence- 
and inability to produce it through no fault or negli¬ 
gence of the party producing it in the Appellate 
Court, is substantial cause within the meaning 
the rule for admission of such evidence. AIR (Vol 
3» 1916 Mad 538: 17 MLT 220: 28 ML[ 334- 28 
Ind Cas 694 (DB). 

-O. 41, R. 27 — Substantial cause — Meaning 

of. 

The words any other substantial cause’ in O. 41, 
R. 27 of the Code should not be construed narrow!v 
as suggested by the doctrine of Ejusdem Generis, so 
as to confine them to causes of the same kind as tiiosGr 
stated in the earlier part of the section. (Per Sun- 
dara Aiyar, J.) The expression “to enable it to pro¬ 
nounce judgment" cannot mean pronounce some 
judgment whether it satisfies the mind and con¬ 
science of the court or not. Where the finding of the 
Lower Court is based on a doubtful or a difficult 
question the Appellate Court can take additional 
evidence. 11 MLT 241: (1912) MWN 450: 36 Ma 1 
477: 14 Ind Cas 140 (DB). 

-O. 41, R. 27 — Substantial cause — Meaning 

of. 

Per Abdur Rahim, J. — The words “any other 
substantial cause" should not be construed in a 
wide and unrestricted sense but they refer to the 
same class of cases as the one specifically named; 
evidence should be allowed when on looking to the 
record as it stands, some inherent defect becomes 
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evident. The rule does not cover cases where the 
evidence on record suggests that a certain plea, which 
one of the parties might have relied upon, but did 
not is open and proceeds to take additional evidence 
which is not necessary to enable the Appellate Court 
to pronounce judgment. 10 MLT 409: 22 MLJ 14: 
(1911) 2 MWN 440: 12 Ind Cas 673 (DB). 


21. When admissible. 

-O. 41, R. 27 — Important witness to proceed¬ 
ings at registration of adoption deed tendered but 
refused by trial Court on ground of his being Coun¬ 
sel in case — His evidence recorded by Appellate 
Court under O. 41, R. 27 — Evidence, held rightly 
received. 

An important witness to the proceedings at the 
time of registration of the adoption deed was a Bar¬ 
rister and he had been tendered as a witness at the 
trial but refused by the trial Judge on the ground 
that he was engaged as Counsel in the case. The Ap¬ 
pellate Court recorded his evidence at the appellate 
stage under O. 41, R. 27, Civil P. C.: 

Held, that the evidence was rightly received. 
There might have been good reason why the Coun¬ 
sel should return his brief and cease to act as 
Counsel in the case, but to deprive a party of the evi¬ 
dence of a witness was a very different matter. AIR 
(Vol 26) 1939 PC 152: 5 BR 631: 43 CWN 842: 1939 


OWN (PC) 562: 41 Bom LR 1061: 70 CLJ 377: ILR 
(1939) Kar (PC) 258 Sup: 181 Ind Cas 311. 

-O. 41, Rr. 27 (1) (b), 25 — Suit for damages — 

Appellate Court holding material date as date of re¬ 
pudiation of contract — Evidence ol market price 
on such date not on record. 

Under O. 41, R. 27 (1) (b), Civil P. C., it is only 
where the Appellate Court “requires” it (i.e., finds it 
needful) that additional evidence can be admitted. 
It may be required to enable the Court to pronounce 
judgment or for any other substantial cause, but in 
either case it must be the Court that requires it. 

'flie PlfF. who was commission agent based his claim 
in a suit for damages, on the date of sale of the grain 
which was in his custody. The evidence produced 
on behalf of the plaintiff referred to the market price 
on the date of the sale. As the Appellate Court was 
of the opinion that the material date was the date 
u:i which the contract was repudiated, the plaintiff 
was entitled to damages on the basis ol the market 
price of grain on that date. There was no evidence 
on the record to prove this fact. The Appellate 
Court after hearing arguments of the parties record¬ 
ed its reasons for taking further evidence to establish 
the market price on the date of the repudiation: 

Held, that the Appellate Court had full jurisdic¬ 
tion to admit additional evidence in the appeal. AIR 
(Vol 25) 1938 All 353: (1938) ALJ 449: 1938 AWR 
(IIC) 291: 176 Ind Cas 99. 

-O. 41, R. 27 — Examination of a witness, un¬ 
able to attend, on commission refused on the ground 
of failure to produce medical certilicate — Such evi¬ 
dence can be admitted under the rule .AIR (Vol 13) 
1926 Cal 318 (2): 90 Ind Cas 630 (DB). 

--O. 41, R. 27 — Attestation — Additional evid¬ 
ence — Proof of. 

Where the only attesting witness cited to prove a 
mortgage document did not see the executant sign, 
the plaintiff was allowed a further opportunity o! 
producing evidence to prove (lie mortgage, having 
regard to the fact that the Privy Council decision in 
ILR 35 M 607 as to the requisites ol a valid attesta- 
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tion was recent. (1913) 35 All 353: 11 ALJ 371: 21 
Ind Cas 619 (DB). 

22. When not admissible. 

- 1 I 

-O. 41, R. 27 — Nature of evidence required, in 

order to obtain re-hearing of appeal for purpose of 
calling fresh evidence. 

No doubt it is in the interest of the public gener¬ 
ally that there should be an end to litigation. In or¬ 
der to obtain a new trial, for the purpose of calling 
fresh evidence, a litigant should show (i) that such 
evidence was available, and of undoubted character 
(ii) that the evidence was so material that its ab¬ 
sence might cause a miscarriage of justice; (iii) that 
it could not, with reasonable care and diligence, have ! 
been brought forward at the time. Where, there¬ 
fore, there is new evidence proposed to be put for- j 
ward in the form of an affidavit of a witness and 
there is evidence before ^he Court as to the credibili 1 
ty of the proposed witness and that evidence shows 
that he is not a person whose testimony can be re¬ 
lied upon; or at any rate it shows that the Court 
ought not to presume that the evidence to be given 
by him is hue, the party cannot be given the benefit 
of the re-hearing the appeal or litigation. AIR (Vol 
26) 1939 Cal 42 ; ILR. (1938) 2 Cal 361 ; 179 Ind Cas 
977 (DB). 

-O. 41, R. 27 — Additional evidence cannot be 

admitted unless Judge has applied his mind to re¬ 
quirements of R. 27. 

The admission of additional evidence in appeal is 
permissible only under exceptional circumstances 
and this course cannot be adopted by a Court, unless 
the Judge has applied his mind to the requirements 
of O. 41, R. 27, and found justification for admitting 
additional evidence under the rule. 

Appellate Judge is not justified in recording ad¬ 
ditional evidence on the question of the value of the 
property which has been released when no objec¬ 
tion as regards registration of the deed of release 
had been taken in the Court below, and when there 
was no material on the record on question of the 
value of the property and when there was no justi¬ 
fication for allowing additional evidence. AIR (Vol 
26) 1939 Lab 459: 41 II R 390. 

-O. 41, R. 27 — Application under, to introduce 

new evidence — No reason for non-production at 
proper time — Evidence available on due diligence 
— Evidence not material — Application should 
not he allowed. 

An application under O. 41, R. 27, Civil P. C., was 
made to let in new evidence in appeal. With the 
exercise of ordinary diligence, the party could have 
produced these documents had they really intended 
to rely on them. In the affidavit, no adequate rea¬ 
son was given for their non-production at the pro¬ 
per time. The document had no real bearing on 
the questions involved in the appeals: 

Held, that the admission of this evidence at the 
appellate stage would mean introducing a new add 
inconsistent claim in appeal, which the defendants 
had no opportunity of meeting. Obviously this pray¬ 
er could not he granted, and the application under 
O 41, R. 27, must he dismissed. AIR (Vol 24) 1937 
Lab 370: 39 PLR 602: ILR (1940) Lab 363: 176 Ind 
Cas 65 (DR). 

--O. 41, R. 27 — Plaintiff sued for mortgage-debt 

relying on certilied copies on the ground that the 
mortgage-deeds were lost. The defendant pleaded 
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.that the deeds were included in a compromise decree 
and torn. The trial Court decided in favour of the 
defendant. The defendant, on appeal by the plain¬ 
tiff, produced torn pieces of the bonds in the appel¬ 
late instead of in the tidal Court. On die plaintiff 
taking objection to dieir admissibility. 

Held, fresh evidence should not have been admit¬ 
ted in order to enable die Court to decide the case 
in favour of die defendants, who claimed the benefit 
of die alleged compromise. AIR (Vol 9) 1922 Nag 
119: 67 Ind Cas 237. 

-K). 41, R. 28 

-O. 41, R. 28 — Where in a case of ejectment no 

-question of issuing a commission arose in the trial 
Court at all and it was only at the appellate stage 
that that question arose and the Appellate Court 
set aside the decree of the trial Court and remand¬ 
ed the case for disposal, directing the trial Court 
to afford the plaintiff an opportunity of taking out 
a commission for the purpose of ascertaining whe¬ 
ther the disputed house stood on that portion of 
the land which was settled with the plaintiff. 

Held, that the Appellate Court should have 
adopted the procedure prescribed by R. 28. AIR 
(Vol 29) 1942 Pat 379 : 8 B R 495 : 199 Ind Cas 91. 

-O. 41, R. 28 — Appointment of Commissioner 

— Remand for finding by lower appellate Court — 
Commissioner to examine witnesses. 

When the issues are remanded by the Court of 
second appeal to the lower Appellate Court for trial 
the lower Appellate Court resumes its functions as 
the Court of first appeal, and though it is the only 
Coui t which can record a finding on the issues re- 
jnanded, yet it may appoint a Commissioner for 
the examination of witnesses under S. 75, C P Code. 
AIR (Vol 12) 1925 Lah 39 : 5 Lah 252 : 81 Ind Cas 
589 (DB). 

-O. 41, R. 29. 

-O. 41, Rr. 29. 27 — Additional evidence, admis¬ 
sion of, in Appellate Court. 

Admission in appeal of the evidence of a Com¬ 
missioner directed to hear a woman sing and to 
report as to her skill in singing and also to her 
occupation in life as far as it could be deduced 
from her musical talents, would be in utter dis¬ 
regard of the provisions of O. 41, R. 29, Civil P. C. 
AIR (Vol 19) 1932 All 264 : (1932) A L J 117 : 139 
.Ind Cas 804 (DB). 

-O. 41, R. 29 — Whenever Appellate Court ad¬ 
mits additional evidence it must specify under o. 
41, R. 29, the points to which the evidence is to be 
confined and record on its proceedings the points so 
specified. AIR (Vol 18) 1931 P C 143 : 33 Bom 
L R 1015 : (1931) A L J 513 t 35 C W N 786 : 34 
M L W 76 : 54 C L J 1 : 12 P L T 683 : (1931) M 
W N 929 : 10 Pat 654 : 61 M L J 489 : 58 I A 254 : 
132 Ind Cas 721. 

-O. 41, R. 30. 

-O. 41. Rr. 30 and 31 — Absence of appellant on 

date of hearing — It is not the duty of the Court 
to proceed under Rr. 30 and 31. AIR (Vol 27) 1940 
All 310 : (1940) A L J 121 : 1940 A W R (CC) 156 : 
190 Ind Cas 656 (DB). 

—*—O. 41, R. 30 — Appellant not appearing and 
arguing case — Court, if can decide appeal on 
merits. 

When in spite of several opportunities given to 
Tiim. the appellant fads to appear and argue the 
appeal, the Appellate Court is not debarred from 
deciding the appeal on merits. This power is not 
taken away when a notice is issued to the respon¬ 
dent. and in accordance with it. he appears. AIR 
<Vol 25) 1938 All 548 : (1938) A L J 901 : 1938 A W 
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R (HC) 561 ; I L R (1938) All 814 : 78 Ind Cas 89 
(DB). 

O. 41, Rr. 30, 31 — Appellant’s Pleader unable 
to argue appeal — Court, if can dismiss appeal for 
want of piosecution. 

A Court is noc entitled to dismiss an appeal for 

want of prosecution” only because the appellant, 
if he appears personally, or his Pleader, who re^ 
presents him, is, for any reason, unable to argue 
the appeal. The Court should proceed in the man¬ 
ner laid down by O. 41, Rr. 30 and 31, Civil P. C., 
and is bound to pronounce judgment in open Court 
the judgment to contain points for determination, 

its decision thereon and the reasons for that deci¬ 
sion. 

Where a party is bound to do something and has 
failed to do it, Court may dismiss the appeal for 
want of prosecution. Where, however, the apellant 
does not avail himself of a right or privilege con¬ 
ferred by law for example the right to argue, he 
cannot be considered to have failed to do something 
which he was bound to do so as to justify the Court 
in dismissing the appeal for want of prosecution. 
The law gives an absolute right to the appellant 
to be heard. This right h e may or may not avail 
himself of. It cannot be converted into a duty, so 
as to make his failure to argue ‘want of prosecu¬ 
tion.’ AIR (Vol 24) 1937 All 284 : (1937) A L J 
174 : 1937 A W R (CC) 122 : 168 Ind Cas 1001. 

O. 41, R. 30 — Finding of fact arrived at by 
Judge of first instance — Value of. 

On an appeal against a judgment of a Judge 
sitting alone, the Court of Appeal will not set aside 
the judgment unless the appellant satisfies the 
Court that the Judge was wrong and that his deci¬ 
sion ought to have been the other way. Where 
there has been a conflict of evidence, the Court of 
Appeal will have special regard to the fact that 
the Judge saw th e witnesses. When a Judge hears 
and sees witnesses and makes a conclusion or in¬ 
ference with regard to what is the weight on 
balance of their evidence, that judgment is entitled 
to great respect, and that quite irrespective of 
whether the Judge makes any observation with re¬ 
gard to credibility or not. (1936) 164 I C 815 : 40 C 
W N 513 : 63 Cal 713. 

— -O. 41, Rr. 30. 31. 11 — Tire requirements of O. 

Rr. 30 and 31, as to judgments refer or^v to 
regular hearing at which issues are raised in' the 
presence of the parties with the record before the 
Court. A simple order of dismissal may be passed 
if the appeal is not admitted and it is not until 
after admission and after hearing that a judgment 
is required. AIR (Vol 21) 1934 Pat 341 : 15 P L T 
293 : 13 Pat 540 : 150 Ind Cas 817 (DB). 

--O. 41, R. 30 — Order 41, Rr. 30 and 31 relating 

to judgment and R. 35 relating to decree have no 
application when an appeal is dismissed under R. 
11. AIR (Vol 20) 1933 Nag 117 ; 142 Ind Cas 143. 

-O. 41, R. 30 — Judgment in appeal — Mere 

approval. 

A judgment of an appellate Court which is 
merely a judgment of approval, referring to practi¬ 
cally no document and to no evidence, and which 
merely says the trial Court had done very well in 
deciding the suit is not a proper judgment. AIR 
(Vol 17) 1930 Lah 152. 

-O. 41, R. 30 — Presumption — Silence as to 

some grounds of appeal. 

Where the judgment of an appellate Court states 
specifically that certain points were argued before 
it and is silent as to other points taken in the 
grounds of appeal it must be presumed that those 
points were abandoned, more especially in the 
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absence of an affidavit to the contrary by the coun¬ 
sel who appeared before the lower appellate Court. 
AIR (Vol 14) 1927 Lah 768 : 9 L L J 309 : 102 Ind 
Cas 841 : 28 P L R 339. 

--O. 41, R. 30 —* Judgment without notice to 

parties and not in open Court — Appeal — Delay 
— Lim. Act S. 5. 

The judgment of the lower appellate Court was 
not pronounced in open Court nor had any inti¬ 
mation been sent to the parties of any date for its 
pronouncement. The appellant did not discover 
what the decision was till alter the expiry of the 
period prescribed for appeal. 

Held, that an appeal to the Chief Court was 
within time being presented within 90 days alter 
tiie appellant became aware of the decision of the 
lower appellate Court. There was also sufficient 
cause for excusing the delay within S. 5, of the Lim. 
Act. AIR (Vol 6) 1919 Lah 102: 27 PR 1919: 51 Ind 
Cas 239 (DB). 

-O. 41, R. .30 (S. 571 Old Code) — Judgment in 

appeal, when pronounced — Death of appellant 
before argument — Legal representative not on re¬ 
cord — Decree — After hearing deceased appel¬ 
lant’s pleader — Legality of — Nullity of decree. 

When an appellant dies before the hearing of the 
appeal and his representative is not placed on the 
record the decree passed by the appellate Court is 
a nullity . (1902) 4 Bom LR 23 : 26 B 317 (319) 
(DB). 

-O. 41, R. 31. 

1. Applicability and scope. 

2. Contents of judgment. 

3. Duty of Court. 

4. Judgment of affirmance. 

5. Judgment of reversal. 

6. Non compliance—Effect. 

7. “Points for determination”. 

8. “Reasons for decision”. . 

1. Applicability and scope. 

-O. 41, R. 31 — By virtue of Para. 53 of U. P. 

Revenue Court Manual O. 41, R. 31 (d) applies to 
cases under the Land Revenue Act also and there¬ 
fore the Appellate Court should specify the relief 
which it intends to give. (1942) 1942 OWN (CC) 
117 (BR). 
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C. P. Code was enacted. AIR (Vox 16) 1929 All 
403 : 116 Ind Cas 23 : 1929 A L J 713 (DB). j, 

-O. 41, R. 31 — R. 31 applies to dismissal under 

R. 11 of O. 41. 

A Judge in dismissing an appeal under R. li is 
not relieved of the necessity of writing a judgment 
as prescribed by R. 31. AIR (Vol 13) 1926 Cal 992 
: 43 C L J 499 : 96 Ind Cas 136 (DB). 

-O. 41, R. 31 — Applicability of Rule to disposal 

under O. 41, R. 11. 

A re-arrangement of a section in a new Code does 
not necessarily imply a change in the law. Where 
the words of a section are clear and unambiguous 
as those of O. 41, R. 31, it is hardly permissible to 
curtail their plain operation on a consideration of 
the arrangement of the section. Nor does the ar¬ 
rangement of the rules in O. 41, lead to the conclu¬ 
sion that R. 31, does not apply to judgment pro¬ 
nounced under O. 41, R. 11. The duty of writing a 
judgment in all cases is cast upon the appellate 
Court, no matter in what manner the appeal is dis¬ 
posed of, and the provision of R. 31 of O. 41 must 
necessarily apply to such judgment. 30 All. 390; 
36 Bom 116, Diss. from. AIR (V 13) 1926 Rang 
129: 4 Rang 66: 5 Bur LJ 60: 95 Ind Cas 88L 

(Overruled on another point in AIR 1936 Rang 
208.) 

-O. 41, R. 31 — Summary dismissal. 

Order 41, R. 31 cf the C. P. C. controls O. 41, R. 11 
and an Appellate Court dismissing a second appeal 
under the latter provision must state the points 
for decision and the decision thereon with reasons. 
(1922) 65 Ind Cas 479 (Cal) (DB). 

-O. 41, R. 31 — Mandatory provision. 

The judgment of an Appellate Court should 
strictly conform to the provisions of O. 41, R. 3L 
(1910) 7 M L T 120 : 5 Ind Cas 829 (DB). 

-O. 41, Rr. 31, 11, (Ss. 574, 551 Old Code) — 

Procedure — Appeal summarily dismissed — Court 
not bound to record a full judgment. 

Held, that the provisions of S. 574, C. P. C., are 
not applicable in their entirety to the case of an. 
appeal dismissed under S. 551 of the Code. 25 C 
97 diss. from. 1908 A W N 115 : 5 A L J 300 : 30 A 
319 (320); See also (1907) 5 CLJ 348 (348, 349) 
(DB). 

2. Contents of judgment. 

-O. 41. R. 31 — Contents of judgment of appet- 
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-O. 41, Rr. 31, 11, 30 — O. 41, R. 31, if applies to 

appellate judgment under R. 11. 

The provisions of R. 31, O. 41. Civil P. C. relate 
to a judgment pronounced in accordance with the 
provisions of R. 30. It is not necessary that judg¬ 
ment in the form prescribed in O. 41. R. 31, should 
be given when the anneal is dealt with under O. 
41. R. 11. AIR (Vol 24) 1937 Sind 206 : 31 S L R 
167 : 171 Ind Cas 132 (DB). 

-O. 41, R. 31 — Although w r here the order sum¬ 
marily dismissing an appeal is itself subject to an 
appeal, the Appellate Court below must give reasons 
for the judgment in order to enable the second 
Court of Appeal to form some opinion as to whe¬ 
ther that judgment is correct or not, it is incum¬ 
bent upon the Judge to state reasons in a case 
which is not subject to appeal. AIR (Vol 21) 1934 
Cal 26 : 59 C L J 293 : 147 Ind Cas 194 (DB). 

•-O. 41. R. 31 — An order dismissing an appeal 

Fummorilv under O. 41. R. 11 should comply with 
the provisions of O. 41, R. 31. AIR (Vol 18) 1931 
All 589 (1) : 53 All 528 : 132 Ind Cas 200 (DB). 

--O. 41, R. 31 — Chartered nigh Courts. 

Order 41. R. 31 and O. 20 the rules thereunder 
do not apply to the Chartered High Courts ns the 
rules relating to judgments were in force when the 


late Court. 

A first appellate Court must give details about 
the points in dispute as well as the decision there¬ 
on together with the reasons on which those deci¬ 
sions are based. It must examine the evidence 
afresh and then decide the points. Treating it in 
a general manner and ultimately holding the trial 
Court had come to the right conclusion is not suffi¬ 
cient. 1949 R D 263 (2) (DB). 

-O. 41, R. 31 — Proper judgment. 

A judgment must not be based upon assumptions 
which are not embodied in the record. (1940) 42’ 
P L R 136. 

-O. 41, R. 31 — Judgment of Appellate Court — 

Essential contents of. 

The judgment of the low’er Appellate Court of 
appeal should briefly but clearly set out the 
allegations of the plaintiff, the pleas in defence and 
the findings of the Court below on the issues aris¬ 
ing out. of the pleadings, and then it shou’d give 
the points for determination, the decision thereon 
and reasons for their decision as provided in O. 41, 
R. 31, Civil P. C. 

Tlie judgment should be se’f-contained in every 
respect so as to give a clear indication to the High 
Court that the Judge has applied his mind to the 
facts of the case and has arrived at an independent 
decision on the matters in controversy. This is all 
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the more important as the findings of fact arrived 
at by the lower Appellate Court are binding upon 
the Court in second appeal. To refer merely to the 
trial Court for the facts of the case is a wholly 
erroneous procedure. AIR (Voi 21) 1934 Lah 1009 
:• 36 P L R 253 : 153 Ind Cas 968. 

-O. 41, R. 31 — It is not incumbent upon the 

Appellate Court to repeat in excenso the arguments 
of the trial Judge which it accepts. But the party 
is entitled to a considered opinion of the appellate 
tribunal. It is not the first Court’s view but that 
of the second Court that is final if the question is 
one of fact. AIR (Vol 25) 1938 Mad 253 : 47 M L 
W 66 : (1937) 2 M L J 916 : 174 Ind Cas 669 (DB). 

-O. 41, R. 31 — What it should contain. 

A mere general and sweeping statement of opin¬ 
ion is not a sufficient disposal of the questions with 
which a Court is concerned. The duty of the lower 
appellate Court is to deal with the matter by exa¬ 
mining the grounds stated by the first Court and 
if it differs in its conclusion it must show that those 
grounds were not supported by evidence or that 
they were insufficient in themselves, or that they 
were overbalanced by other considerations arising 
out of the proved or admitted circumstances of the 
case. AIR (Voi 13) 1926 Nag 55 : 89 Ind Cas 763 
O. 41, R. 31 —-* Inconclusive statement. 

A judgment which is based on an indefinite con¬ 
clusion (i.e.) “there is much force in the conten¬ 
tion” is not in accordance with law and is liable to 
be set aside. AIR (Vol 7) 1920 Pat 424 : 1 Pat L 
T 27 : 54 Ind Cas 672 (DB). 

-O. 41, R. 31 — The judgment of an Appellate 

Court must show that the Judge has considered 
the evidence in the case himself and has come to 
a finding upon an independent consideration of 
the facts and circumstances and the evidence. 
AIR (Vol 6) 1919 Pat 162 : 49 Ind Cas 733. 

-O. 41, R. 31 — A Judge should not quote the 

judgment of another Court and refer to that other 
Court’s opinion as his own, but should show in the 
judgment his own appreciation of the evidence in 
the case and support his findings by giving his own 
reasons. AIR (Vol 4) 1917 Oudh 374 : 3 0 LJ 
620 : 37 Ind Cas 435. 

-O. 41, R. 31 — The Appellate Judgment should 

state the questions for determination, the nature 
of the evidence and should show that the evidence 
has been considered by the Court. AIR (Vol 4) 
1917 Pat 388 : 1 Pat L W 193 : 38 Ind Cas 814 (1) 
(DB). 

-O. 41, R. 31 — Where a judgment ran thus : 

“Counsel for the respondents admits that the evi¬ 
dence of the Naib-Tahsildar recorded in this court 
is the best evidence available on either side. The 
appeal is, therefore, decreed with costs”. 

Held, that the judgment does not comply with 
the requirements of the law as not setting forth 
the matters in dispute between the parties and as 
not recording any findings thereon. AIR (Voi 3) 
1916 All 260 : 35 Ind Cas 237. 

-O. 41, R. 31 — A judgment of an Appellate 

Court should show that the Court has considered 
the evidence on record and the various grounds of 
appeal. AIR (Vol 3) 1916 Lah 139 : 108 P L R 
1916 ; 132 P W R 1916 : 36 Ind Cas 6. 

-O. 41, R. 31 — The judgment of the Appellate 

Court should set out the points for determination, 
its decision thereon, and its reasons for so deciding. 
If it is otherwise, the judgment will not be upheld. 
AIR (Vol 3) 1916 Mad 427 : 28 Ind Cas 354 (DB). 

-O. 41, R. 31 — The judgment of an Appellate 

Court must conform strictly to the provisions of 
O. 41, R. 31 C. P. C., and must contain the points 
raised for determination and the reasons for its 
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decision thereon. AIR (Vol 2) 1915 Low Bur 32 
: 9 Bur L T 59 : 31 Ind Cas 896. 

-O. 41, R. 31 — A first appellate judgment 

should contain such a statement of the case as 
would show that the Court has understood the real 
issues, tried those issues, and considered the evi¬ 
dence. AIR (Vol 1) 1914 Oudii 2CG: 1 GLJ 334: 
25 Ind Cas 596. 

-O. 41, R. 31 — Contents of Appellate Court’s 

judgment. 

The provision, that the Appellate Court’s judg¬ 
ment should contain the points for determination, 
the decision thereon and the reasons for the deci¬ 
sion, is imperative. (1910) 9 Ind Cas 804 (All). 

-O. 41, R. 31 — The judgment of a Court of first 

appeal should give points for determination, the 
reason for the conclusion arrived at, the nature 
of the case and the grounds urged before it. (1910) 
8 M L T 380 : 8 Ind Cas 157 (DB). 

3. Duty of court. 

-O. 41, R. 31 — Duty of Appellate Court to ar¬ 
rive at independent conclusion. 

Where the law gives a right of appeal from a 
Judgment of a trial Court on questions of fact 
as well as on questions cf law, the Court of Ap¬ 
peal has to consider and weigh the judgment ap¬ 
pealed against. It has to examine the materials 
on the record and to come to its own conclusions. 

(The Judges held did not shirk their duty to 
weigh the evidence and to arrive at their own in¬ 
dependent conclusions.) AIR (Vol 29) 1942 Cal 
498: 47 CWN 9: 202 Ind Cas 551 (SB) 

O. 41, R. 31 — Duty of Court — Government 
action, appreciation of. 

Per Gwyer, C. J. —Courts of Justice, while giv¬ 
ing no countenance to the theory that Govts, are 
at liberty to break the law whenever they find it 
convenient tp do so, ought to abstain from harsh 
or ungenerous criticism of measures taken in good 
faith by those who bear the responsibility of Govt, 
wher. suddenly faced with a serious and perhaps 
dangerous situation. AIR (Vol 23; 1941 FC 16: 

7 BR 433: 1941 OWN (CC) 297: 72 CLJ 550: 45 
CWN (FC) 27: (1941) ALJ 170: 53 MLW 397: 
1941 RD 121: (1941) 1 MLJ (FC) 65 Suop: 22 PLT 
573: 1941 MWN 581: (1940) FCR 110: *1941 AWR 
(CC) 3 and 109: ILR (1941) Kar (FC) 72 Sup- 193 
Ind Cas 138. 

-O. 41, R. 31 — Judgment — Lower Appellate 

Court, whether must look into all evidence before 
recording finding of fact. 

There is no authority which lays down that 
the lower Appellate Court before recording a find¬ 
ing of fact shoud refer to each and every docu¬ 
ment or piece of evidence on the record while 
recording its finding. It may be presumed that 
all the relevant evidence was brought to the 
notice of the Judge and he had it in his mind 
when he delivered his judgment. AIR (Vol 23) 
1936 Lah 543: 164 Ind Cas 252. 

-43. 41. R. 31 — Appellate Court — Duty to 

decide all points. 

It is the duty of all Courts to pronounce their 
opinion on all the important points in an ap¬ 
pealable case as a failure to do so not infrequent¬ 
ly necessitates a remand with the consequence of 
heavy additional costs. The observations of this 
rule is of special importance where the decision 
of other points depends upon the sifting of a 
mass of oral evidence or upon the proper signi¬ 
ficance of the language employed in a vernacu¬ 
lar document AIR (Vol 20) 1933 PC 33: 37 C 
WN 321. 64 MLJ 142: 16 NLJ 50: (1933) MWN 
117 : 37 MLW 349 : 57 CLJ 51 : 35 Bom LR 
230: 29 NLR 94: (1933) ALJ 486: 60 IA 49: 141 
Ind Cas 520 (2). 
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-O. 41 , R. 31 — Proper judgment. 

Even in cases where the appellant personally 
appears to support his appeal it is the duty of 
the judge of the: appellate Court to deliver a pro¬ 
per judgment. He. must indicate the points for 
determination which are to be found invariably 
in the grounds of appeal, he must also give his de¬ 
cision on each of those points and also the: rea¬ 
sons for his decision. AIR (Vol 15) 1928 Oudh 
374: 5 OWN 689: 112 Ind Cas 845 (DB). 

-O. 41, R. 31 — Not challenged in appeal. 

Where a party to an appeal does not ask to be 
heard on a question of fact decided by the Trial 
Court and the legal question only is argued in ap¬ 
peal the Court is justified in disregarding the 
question of fact. AIR (Vol 12) 1925 All 585: 89 
Ind Cas 374: 47 All 929: 23 ALJ 653 (DB). 

-O. 41, R. 31 — Findings on aU points. 

In appealable cases, with a view to enable the 
appellate Courts to dispose of the case finally and 
thus obviate any cause for remand and its atten¬ 
dant delay and expense, Courts should give their 
finding on all important points. AIR (Vol 12) 
1925 Cal 316: 82 Ind Cas 318. 

-O. 41, R. 31 — Rule mandatory. 

The provisions of the law are mandatory and 
the leason is obvious. A judge is bound to give 
the points for decision and the reasons for the 
decision thereon in order to enable the Court of 
appeal to see that the Judge whose findings on 
facts are binding on this Court, has put proper¬ 
ly before him the points at issue and has decided 
them. AIR (Vol 11) 1924 All 100: 74 Ind Cas 

827- 21 ALJ 567: 5 LRA Civ. 21. 

-O. 41, R. 31 — It is the duty of an Appel¬ 
late Court to consider the evidence on the re¬ 
cord and where this is not done, the judgment is 
liable to be set aside in second appeal. AIR (Vol 
6) 1919 Lah 336: 51 Ind Cas 751 (DB). 

-O. 41. R. 31 — Defective judgment. 

It is improper for a court to dismiss a suit to 
contest an alienation on the ground that it re¬ 
ferred to a small plot of useless land, and a 
court is not justified in refusing to administer 
the justice according to the law of the land. AIR 
(V 4) 1917 Lah 210 : 87 FLR 1917 : 83 PWR 1917 : 
42 Ind Cas 244. 
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perative on an appellate court to record its find¬ 
ing or decision on every point where it is really 
unnecessary to do so. Ch. XLI of the Code which, 
deals with appeals from original decrees contain* 
nothing which may be construed as expressly tak- ' 
ing away the power of an appellate Court to re¬ 
cord its findings on all the points argued before 
it, notwithstanding that by force of S. 682, S. 20* 
may apply to appeals. (1905) 9 CWN 60 (67) (FB). 

-O. 41, R. 31 — Appellate court’s duty — De* 

cision on all issues of faet. 

When a case is thoroughly investigated by the 
first court, it is the duty of the lower appellate 
court to decide all relevant issues of fact, so that! 
the High Court in second appeal may have before 
it materials which will enabl/e it to dispose of the 
case without a remand. (1904) 6 Bom. LR 72S 
(728) (DB). 

4. Judgment of affirmance. 

-O. 41, R. 31 — In a judgmenut of affirmance, it 

is not necessary for the appellate Court to deal with 
the matter in dispute at the same length as would 
be necessary in a judgment of reversal. AIR (Vol 13) 
1926 Cal 545: 91 Ind Cas 478 (DB). 

-O. 41, R. 31 — When fatal. 

Whether or not a judgment of an appellate Court 
is according to law must depend upon the facts and 
circumstances of each case. There is firstly that 
difference which exists between cases of affirmance 
of judgments and cases of reversal of judgments of 
the first Court. Then there is to be considered na¬ 
ture of the judgment affirmed, its fulness & accur¬ 
acy and so forth. When Court has fully discussed 
all facts which were placed before it and the lower 
appellate Court’s judgment affirmed it, it is not con¬ 
trary to law simply because the judgment is in a short 
form. AIR (Vol 10) 1923 Cal 163: 68 Ind 467 (DB). 

-O. 41, R. 31 — Where a judgment of a Court of 

first appeal consisted only of a general statement by 
the judge that he had carefully considered the record 
and found no reason to interfere with the conclusions 
arrived at by the trial Court the judgment is not in 
accordance with law. AIR (Vol 6) 1919 Oudh 131: 
21 OC 309: 49 Ind Cas 56. 


-O. 41, R. 31 — Issues discussed. 

An Appellate Court is bound to give judgment 
on all issues discussed in the first Court. AiR 
(Vol 4) 1917 Pat 429- 2 Pat LW 181: 2 Pat LJ 
701: 42 Ind Cas 333 (DB). 

_O. 41, R. 31 — Duty to consider all points 

raised. 

An Appellate Court is bound to consider and 
dispose of a point distinctly raised by the par¬ 
ties and dealt with by the Court ot first instance 
and not abandoned at the hearing before the 
App. Court. (1912> 36 Bom 379: 14 Bom LR 418: 
15 ind Cas 818 (DB). 

_O. 41, It. 31 — Appellate court — Finding of 

fact. 

A Court of appeal should not arrive at a con¬ 
clusion based uoon facts merely suggested oy 
the lawyer representing one ot the parties but 
not put forward by witnesses in the court of 
first instance (1907) 9 Bom LR 80: 17 MLJ 32: 
29 A 29 (33) : 34 IA 1 : 5 CLJ 4 : 1 MLT 429 (PC). 

_O. 41. R. 31 (S. 574 old Code) — Absence of 

proviso found in S. 24, C. P. C. — Jurisdiction 
of appellate Court to find on unnecessary issues. 

The absence in S. 574 of proviso like the one 
found in S. 204, C. P. C., docs not make it im- 


-O. 41, R. 31 — A judgment in affirmance of a 

decree must be precise and definite, and it must 
show with reasonable clearness that the mind of the 
Appellate Court has been brought to bear sufficient¬ 
ly upon every aspect of the case requiring his deci¬ 
sion. AIR (Vol 6 ) 1919 Pat 13: (1919) Pat 88: 49 Ind 
Cas 504 (DB). 

-O. 41, R. 31 — Wholesale concurrence with 

Lower Court. 

A judgment of a District Judge merely stated that 
the findings of the Lower Court were perused, that 
both sides wore heard and the findings accepted, 
without dealing with or stating certain objections 
against the findings. 

field, the judgment is not a judgment in accord¬ 
ance with law. (1912) 16 Ind Cas 354 (Mad) (DB). 

-O. 41, R. 31 -— IIow should be made. 

Where a lower Court’s judgment is exhaustive and 
well-written, an Appellate Court, if it confirms that 
judgment, may express concurrence with it without 
more but there should he enough to show that the 
Court of appeal has considered it fully and formed 
its own opinion. (1911) 13 Ind Cas 194 (Cal). 
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5. Judgment of Reversal. 

- O. 41, R. 31 — Appellate Court reversing ori¬ 
ginal Court’s judgment, if bound to discuss all rea¬ 
sons given by original Court. 

It cannot be said that a judgment of reversal is not 
a proper judgment merely because all the reasons 
given by the original Court are not discussed. If the 
reasons given by the Appellate Court are so cogent as 
to justify the finding, no discussion of other less con¬ 
vincing reasons is necessary, and in such a case omis¬ 
sion to discuss all the reasons given by the original 
Court is perfectly justified. AIR (Vol 28) 1941 Cal 
248: 45 CWN 699: ILR (1941) 1 Cal 309: 196 Ind 
Cas 241 (DB). 

—— O. 41, R. 31 — Judgment — Appellate Court 
not considering evidence in all its aspects. 

When the Judge of the first Appellate Court re¬ 
verses the judgment of the lower Court but has not 
considered the evidence in all its aspects, its judg¬ 
ment is not a proper judgment of reversal. AIR (Vol 
26) 1939 Cal 451: 69 CLJ 431: 43 CWN 745: ILR 
(1939) 1 Cal 592: 183 Ind Cas 802 (DB). 

*-O. 41, R. 31 — Appellate Court reversing trial 

Court’s finding — It must consider and discuss rele¬ 
vant evidence in the trial Court. 

Where the Appellate Court reverses the findings of 
the trial Court, it must discuss all the relevant evi¬ 
dence and give any reasons for its inability to agree 
with the trial Court in its conclusion on these facts 
which depended mostly on the oral testimony of 
certain witnesses whom the trial Court heard and 
whom it had no opportunity of hearing. AIR (Vol 23) 
1936 Cal 256: 64 CLJ 65: 162 Ind Cas 790. 

-O. 41, R. 31 — In a reversing judgment the 

appellate Court has to come into close quarter with 
the judgment it reviews and meet the reasoning em¬ 
ployed by th§ trial Judge therein, in order to upset 
the latter’s conclusions. AIR (Vol 13) 1926 Nag 435: 
95 Ind Cas 614. 

-O. 41, R. 31 <— Reversing judgment — Reasons 

for reversal to be stated. 

The Appellate Court in arriving at a conclusion 
different from that of the first Court should state its 
reasons for doing, so as to enable the Court of sec¬ 
ond appeal to see whether the conclusion has been 
legally arrived at. AIR (Vol 7) 1920 Cal 538: 56 Ind 
Cas 816 (DB). 

-O. 41, R. 31 — Statement of reasons. 

Where a Court of appeal reverses the decision of 
the primary court the law imposes upon the Court 
of Appeal the imperative duty and obligation of giv¬ 
ing an adequate and satisfactory judgment such as 
is required by law. AIR (Vol 5) 1918 Pat 543: 43 
Ind Cas 973. 

■-O. 41, R. 31 — Discussion of evidence. 

When the judgment of an appellate Court is one 
of reversal the aggrieved party is entitled to a con¬ 
sideration of the points on which the Lower Court 
relied for the purpose of giving the successful party 
a decree. AIR (Vol 3) 1916 Pat 349: 34 Ind Cas 185. 

-O. 41, R. 31 — In reversing a decision of the 

first Court, the Lower Appellate Court should state 
the facts and the points raised before it, its decision 
and the reasons for decision. The High Court 
should not be left to spell out the meaning of the 
Lower Appellate Court by gathering together por¬ 
tions of findings from the judgment of the first 


Court and the judgment in appeal. (1910) 7 Ind Cas 
421 (Cal) (DB). 

-O. 41, R. 31 — Appellate — Duty of Appellate 

Court in reversing judgment of lower court. 

It is better that the appellate Court, whenever 
it reverses the judgment of the lower Court, comes 
into close quarters with the judgment of the lower 
Court and meets the reasoning therein. (1906) 3 CL I 
560 (568): 1 MLT 175 (PC) 

-O. 41, R. 31 — Appellate Court, functions of 

— Question of fact — Inferences from fact. 

A Court of appeal ought never to reverse the 
judgment of an inferior Court unless quite confident 
that the judgment given in the Court below is wrong. 
Where the case depends upon proper inferences to 
be drawn from facts indisputably established by the 
evidence, an appellate court may be in as good a 
position to judge as the original tribunal. But 
where the case hinges on the question which of two 
conflicting stories is to be believed, to which witness¬ 
es’ credence is to be given the original tribunal is 
far better placed than the appellate Court to correct¬ 
ly gauge the truth. (1904) 6 Bom LR 1130 (1131) 
(DB). 

-O. 41, R. 31 — Appellate Court, functions of. 

A Court of Appeal ought never to reverse the 
judgment of an inferior court unless quite confident 
that the judgment given in the Court below is 
wrong. (1903) 5 Bom LR 584 (586) (DB). 

Also (1903) 5 Bom LR 956 (964) (FB). 

See also (1904) 6 Bom LR 1130 (1131) infra. 

6. Non-compliance — Effect. 

(a) General. 

(b) Consideration of evidence. 

(c) Procedure. 

(d) Second appeal — Maintainability. 

(a) General. 

-O. 41, R. 31 — Duty of appellate Court — 

Judgment — Contents of — Failure to give reasons 
for finding agreeing with trial Court — Statement 
agreeing with trial Court — Sufficiency. See AIR 
(Vol 37) 1950 Pat 298. 

——O. 41, R. 31 — Appellate judgment not coming 
to close quarters with judgment of trial Court and 
not alluding to reasoning of trial Judge. 

Where the judgment in appeal does not come to 
close quarters with the judgment which it reviews 
and never discusses or alludes to the reasoning of 
the trial Judge, such judgment seriously invalidates 
its authority, and does not satisfy the requirements 
of the law and must, therefore, be deemed to be a 
judgment vitiated by an error in procedure. AIR (Vol 
28) 1941 Mad 393: (1941) 1 MLJ 174: 53 MLW 160: 
1941 MWN 98. 

-O. 41, R. 31, Ss. 99, 108 — Appeal heard by 

two Judges — Judgment delivered by one of them 
the other agreeing — Judgment signed by latter 
alone, former having gone on leave — Judgment, 
if nullity. 

Order 41, R. 31, Civil P. C., requires that the 
judgment of the Appellate Court shall be in writing 
and shall state various matters, and shall at the time 
that it is pronounced be signed and dated by the 
Judge or by the Judges concurring therein. 

The rule does not say that if its requirements 
are not complied with, the judgment shall be a nul¬ 
lity. So starting a result would need clear and pre- 
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cise words. Indeed the rule does not even state 
any definite time in which it is to be fulfilled. The 
time is left to be defined by what is reasonable. 
The rule from its very nature is not intended to affect 
the rights of parties to a judgment. It is intended to 
secure certainty in the ascertainment of what the 
judgment was. It is a. rule which Judges are requir¬ 
ed to comply with for that object. No doubt in prac¬ 
tice Judges do so comply as it is their duty to do. 

But accidents may happen. A Judge may die after 
giving judgment but before he has had a reasonable 
opportunity to sign it. The Court must have inher¬ 
ent jurisdiction to supply such a defect. The case of 
a Judge who has gone on leave before signing the 
judgment may call for more comment but even so 
the convenience of the Court and the interest of liti¬ 
gants must prevail. The defect is merely an irregu¬ 
larity. But in truth the difficulty is disposed of by 
Ss. 99 and 108 of the Civil P. C. and it is always in 
the discretion of the Board to apply the principle of 
the sections on appeal to His Majesty in Council. 

So where the appeal is heard by two Judges and 
the judgment is delivered by one of them and the 
other agrees but is signed by the latter alone, the 
former having gone on leave, the judgment is not a 
nullity. AIR (Vol 25) 1938 PC 292: 5 BR 154: 68 
CLJ 497: 20 PLT 61: 43 CWN 87: (1939) MWN 1: 
(1939) 1 MLJ 56: 49 MLW 248: 1939 OWN (CC) 
272: 41 Bom LR 128: 41 PLR 310: ILR (1939) Lab 
56: ILR (1939) Kar (PC) 35 Sup: 66 IA 12: 178 Ind 
Cas 425. 

" O* 41, R. 31 — One judgment disposing of 
four appeals — Question raised distinct — Parties 
not same — Judgment, if a judgment within O. 41 
R. 31. 

Where the Judge has disposed, in a single judg- 
ment of Jess than one page of type, of four appeals, 
of which one raised a question quite distinct from 
the question raised in either of the other three, and 
in fact, the parties were not the same and as a re¬ 
sult lie has not been able to give proper considera¬ 
tion to the points for decision in these appeals: 

Held, that in neither appeal could his so-called 
judgment be regarded as a “judgment” within the 
meaning of O. 41, p. 31? Civil P. C. AIR (Vol 23) 
1936 Rang 262: 163 Ind Cas 604. 

- O. 41, Rr. 31, 11 — Appeal — Summary dis¬ 
missal — Judgment, contents of — Compliance with 
R. 31, necessity of. 

In a judgment delivered on hearing an appeal un¬ 
der O. 41, R. If by a Court subordinate to the High 
Court, compliance with the provisions of R. 31, O. 
41, is necessary. 

1 he question whether in a particular case there 
has been a substantial compliance with the pro¬ 
visions ot It. 31 is a different one depending on the 
nature of the judgment delivered in each case. A 
non-compliance with the strict provisions of this rqle 
may not vitiate the judgment and make it wholly 
void, and the irregularity may be ignored if thcr 
has been a substantial compliance with it and th 
second Appellate Court is in a position to ascertain 
the findings of the lower Appellate Court. AIR (Vol 
18) 1931 All 597: (1931) ALJ 875: 54 All 220: 136 
Ind Cas 274 (FB). (Overrules 5 ALJ 300: 30 All 319.) 

O. 41, R. 31 — Where the judgment of first 
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lower Court just saying that there was a previous 
decree and so there can be a decree now. 

Held, that the judgment was not a sufficient judg¬ 
ment. It ought to decide the points of fact AIR 
(Vol 15) 1928 Cal 408: 108 Ind Cas 245.' 

-O. 41, R. 31 — To set out the facts of a case 

and then without any discussion, merely to dispose 
of the appeal by saying that the trial Court has dis¬ 
cussed the matter fully and that, therefore, the ap¬ 
peal is dismissed is not a proper method of dealing 
with an appeal. (1928) 112 Ind Cas 698 (Lah). 

-O. 41, R. 31 — Trial Court decided a case on 

preliminary point but also expressed opinion on 
merits. Appellate Court reversed the decision on 
preliminary point and decided on merits basing its 
decision on the decision of that of trial Court. 

Held, that the trial Court’s judgment on merits 
being an obiter, and that of appellate Court being 
based oq that, the latter was not a judgment in ac¬ 
cordance with law. AIR (Vol 14) 1927 Lah 418: 9 
LLJ 174: 102 Ind Cas 280: 28 PLR 330. 

-O. 41, R. 31 — The provisions of O. 41, R. 31 

must be strictly followed by the appellate Court. \ 
mere general statement that on a perusal of all the 
evidence in the case it was satisfied as to certain 
conclusion is not a sufficient judgment within the 
meaning of the law. AIR (Vol 14) 1927 Oudh 95: 
95 Ind Cas 925: 1 Luck 458: 29 OC 330: 3 OWN 
352: 13 OLJ 586. 

-O. 41, R. 31 — Where the judgment of the first 

appellate Court was to the effect: “I sec no reason to 
disagree with the finding of the lower Court. The 
appeal is dismissed under O. 41, R. 11.” 

Held, the judgment did not comply with the re¬ 
quirements of O. 41, R. 31. AIR (Vol 14) 1927 Rang 
208: 103 Ind Cas 766 (DB). 

O. 41, R. 31 — Only part of the subject-matter 


dealt. 

Where the judgment of the lower appellate Court 
docs not deal with the whole subject matter, but 
deals with only a part, the appeal cannot be said to 
be legallv disposed of. AIR (Vol 13) 1926 Lah 351: 
93 Ind Cas 829. 

-O. 41, R. 31 — The lower appellate Courts’ 

/judgments should be complete and self-contained as, 
the result ol their writing short and unsatisfactory 
judgments is that the work of the High Court is 
thereby increased to a great extent. AIR (Vol 13) 
1926 Oudh 458: 94 Ind Cas 349: 29 OC 271: 13 
OLJ 265: 3 OWN 392. 

-O. 41, R. 31 — Where the appellate Court re¬ 
corded a finding merely stating that the plaintiff 
has failed to discharge the burden of proof which 
lay very heavily upon him. 

Hold, that the judgment is not a good judgment. 
AIR (Vol 10) 1923 All 412. 

-O. 41, R. 31 — Merc approval. 

There is abundant authority lor holding that the 
Judge of an appellate Court should state his own 
reasons lor the ease and should not confine him¬ 
self to approving reasons of the Court of the first 
instance. A general and wholesale adoption of the 
judgment of the Court of first instance cannot be 
considered as a sufficient compliance with the law. 
AIR (V 10) 1923 Lah 658 : 75 Ind Cas 1013. 

O. 41, R. 31 — Where the appellant’s vakil 


appellate Court simply affirmed the judgment of the sought to attack the other side upon an entirely new 
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and different ground, not set up in the lower Court 
and the appellate Court dismissed the appeal with¬ 
out discussion of the new plea. 

Held, that the judgment was not bad on that 
ground. AIR (Vol 10) 1923 Lah 259: 73 Ind Cas 817: 

5 LLJ 97. 

-O. 41, R. 31 — Findings of fact. 

(Obiter) The first Appellate Court should neces¬ 
sarily give its findings of fact (which are conclu¬ 
sive in second appeals) clearly and decisively on each 
material point; otherwise its decision ls liable to be 
set aside in second appeal, though the litigation may 
have gone on for a long time and the amount in¬ 
volved is small. AIR (Vol 4) 1917 Cal 233: 34 Ind 
Cas 942 (DB). 

--O. 41, R. 31 — Revision. 

Where an Appellate Court passed a judgment in 
a cursory manner and the judgment did not show 
that the evidence on the record had been fully 
weighed and considered, it is liable to be set aside 
in revision. AIR (Vol 2) 1915 Lah 242: 4 PWR 
1915: 36 PLR 1915: 27 Ind Cas 561. 

-O. 41, R. 31 — Defect in. 

The judgment of an appellate court was — “The 
conduct of PI has been throughout tortuous and I 
am satisfied that the view taken by the Lower Court 
is correct. The appeal is dismissed with costs.” 

Held that this was not a Judgment according to 
law as it did not comply with O. 41, R. 31, C. P. C. 
<1912) 16 Ind Cas 382 (Mad) (DB). 

-O. 41, R. 31 (S. 574 4 Old Code) — Judgment 

of Appellate Court. 

The Judgment of the Appellate Court should show 
on the face of it that the points in dispute were 
clearly apprehended by the Judge and that he exer¬ 
cised his own judgment in the decision. Where in 
an appeal the Judgment was “The Lower Court’s 
Judgment is in accordance with the evidence on the 
record. Appellant relies on a decree of the High 
Court which has been never executed. The appeal 
Ls dismissed with costs.” 

Held, that this was not a sufficient compliance 
with the terms of S. 574. 1903 AWN 86 (86). 

(b) Consideration of evidence. 

-O. 41, R. 31 — Duty of first appellate Court 

— Discussion of evidence. 

It is the duty of a first appellate Court to con- 
sider the evidence on record and arrive at an inde- 
pendent decision. It is not sufficient for it to concur 
with the reasons given by the trial Court without 
discussing the evidence itself. Where there is no 
such discussion the judgment is not a judgment in 
law. 1949 RD 402 (DB). 

-O. 41, R. 31 — Judgment of first appellate 

Court — No discussion of evidence — If a proper 
judgment. 

Where there is no discussion of the evidence in 
the judgment of the first appellate Court and it 
does not contain any indication of the Court having 
even applied its mind to it, it is not a judgment 
which can be upheld in second appeal. 1949 RD 
332 (2) (DB). 

-O. 41, R. 31 — Judgment of Appellate Court 

■— Contents -— Discussion of evidence Neces- 

jJty, 

It is not necessary for the first appellate Couit to 
discuss each and every item of oral and document¬ 


ary evidence produced before the trial Court. So 
long as the Court discusses in its judgment all the 
material points at issue before it and all the mater¬ 
ial evidence relating thereto it would be enough to 
warrant the assumption that the Court has applied a 
judicial mind to the evidence on the record. 1949 
RD 6. 

-O. 41, R. 31 — Should be considered in fuM. 

Where very old receipts, showing that the same 
jama continued, had been filed but where the trial 
Court discarded the presumption raised by this fact 
by referring to plaintiff’s papers showing that rent 
had been reduced at some time. 

Held, that the matter ought to have been exam¬ 
ined by the lower appellate Court because a party 
in appeal expects that all the objections which he 
has taken to the decree should be considered by the 
annellatc Court in the same way as they were con¬ 
sidered by the trial Court. AIR (Vol 16) 1929 Cal 
110: 55 Cal 1216: 49 CLJ 70: 114 Ind Cas 485 (DB). 

-O. 41, R. 31 — Where the reasons which the 

appellate Court gives while writing a judgment are 
that it has carefully considered the reasons adopt¬ 
ed by the trial Court and found these reasons satis¬ 
factory, it must be held that it has stated its reasons 
as required by R. 31, O. 41. An omission to refer 
in the judgment to every detail of evidence adduc¬ 
ed does not necessarily vitiate a judgment. ATR (Vol 
15) 1928 Oudh 480: 5 OWN 893: 117 Ind Cas 479 
(DB). 

-O. 41, R. 31 — A judgment of the first appel¬ 
late Court, omitting to set Out the evidence o i w 
the judgment is based is not one in accordance with 
law. AIR (Vol 7) 1920 Cal 774: 63 Ind Cas 436 (DB). 

-O. 41, R. 31 — The omission of the Court of 

first hearing to mention a document of obvious im¬ 
portance in its judgment is proof that it failed to 
consider the document inasmuch as it may be pre¬ 
sumed that the document if duly considered would 
have been mentioned. 

Where the omission of reference to a document by 
a first Appellate Court is urged in second appeal as 
proof that the first Appellate Court failed to consid¬ 
er the document he must either prove that he relied 
on the document in argument in first appeal or that 
he relied on the particular part of the judgment of 
the first Court treating the document as supporting 
its decision. 22 OC 312: 6 OLJ 551: 2 I’PLR (JC) 
22: 54 Ind Cas 353: AIR (Vol 6) 1919 Oudh 44 (DB). 

-O. 41, R. 31 — A mere general statement that 

on a perusal of all the evidence in the case the 
Court is satisfied as to a certain set of facts is not^a 
sufficient judgment. AIR (Vol 6) 1919 Pat 521: ol 
Ind Cas 46. 

_O. 41, R. 31 — The failure of an Appellate 

Court to weigh all the evidence and to come to a 
satisfactory conclusion on the evidence before it, is 
an error of procedure which vitiates the judgment. 
AIR (Vol 6) 1919 Pat 483: (1910) 51 Ind Cas 11. 
_O. 41. R. 31 — Omission to consider an im¬ 
portant piece of evidence is an error in procedure 
and vitiates the whole trial. AIR (Vol 6) 1919 Pat 
124: 49 Ind Cas 882. 

_O. 41, R. 31 — Where in the suit for confirm¬ 
ation of possession and declaration of title, the trial 
Court went into both the questions of title and pos¬ 
session, but the Appellate Cour t did not consider the 
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question of possession, holding that the title was not 
proved. 

Held, that the Appellate Judgment could not 
stand as being founded on a partial view of the case. 
AIR (V 5 ) 1918 Cal 251 : 46 Ind Cas 328 (DB). 

T'P* 41> R* 31 — The Appellate Court must 
weigh and discuss conflicting evidence and come to 
its own conclusion on it and give reasons for com¬ 
ing to that conclusion. Where an Appellate Court 
refers to only one of the seven grounds of appeal and 
says that it finds no sufficient reason to differ from 
the Lower Court and where the evidence is conflict- 
ing, the appeal is not disposed of according to law, 
and the judgment and decree should be set aside. 
The Court should be ordered to consider all the 
seven grounds. (1912) 5 Bur LT 269: 17 Ind Cas 89S. 

*7—9- 41, R. 31 — The law requires that a Judge 
shall in his judgment state his findings with the rea¬ 
sons thereof and a mere reference to the evidence of 
certain witnesses in a previous part of the judgment 
of an Appellate Court is not a sufficient compliance 
with law. (1910) 35 Cal 813: 13 CWN 177: 5 MLT 
89: 4 Ind Cas 321 (DB). 

(c) Procedure. 

O. 41, R. 31 — 'Mere approval — Procedure in 
second appeal. 

The Judge of an appellate Court must state in his 
judgment his own reasons and should not confine 
himself to approving of the reasons of the Court of 
first instance. The reason is that the judgment must 
show on the face of it that the point, in dispute 
were clearly before the mind of the Judge and that 
he exercised his own discretion in deciding them. 

The proper form of the order to be made in sec¬ 
ond appeal in such cases is to set aside the decree 
of the lower appellate Court and send back the case 
to that Court in order that the appeal may be dis¬ 
posed of according to law. AIR (Vol 15) 1928 Lah 
655: 10 LLJ 257: J12 Ind Cas 670. 

O. 41, R. 31 — Where the only portion of the 
appellate Court’s judgment, which could be regard¬ 
ed as containing the judgment of the Court, was (1; 
“On the evidence on record this Court does not find 
reason to disagree with the decision” and (2), “the 
appeal is dismissed with costs.” 

Held, that there was absolutely no indication 
whatever of the lower appellate Court having 
brought a judicial mind to bear on the decision ol 
the trial Court with regard to the various points 
and arose lor determination; that the judgment 
should be set aside and the case remanded to that 
Court for fresh hearing and disposal. AIR (Vol 15) 
1928 Mad 16. 

*-O. 41, R. 31 — Irregularity. 

The omission of an Appellate Court to comply 
with the provisions of O. 41, R. 31 is mere irregulari¬ 
ty and is curable by S. 99 of the Code. AIR (Vol 7) 
1920 Sind 12: 59 Ind Cas 673: 14 SLR 132 (DB). 

~~ 41, R. 31 — Consideration of evidence — 

General statement. 

A general statement that on perusal of all the 
evidence in the case, the Court is satisfied as to 
certain facts is not a sufficient judgment within the 
meaning of (lie law and (he High Court may into 
fcrc% if there is a miscarriage ol Justice by the Court s 
failure to consider all the evidence. AIR (Vol 3) 
1916 Pat 262: 1 Pat LW 188: 2 Pat LJ 8: (1917) Pat 
IICC 308: 38 Ind Cas 509 (DB). 


-O. 41, R. 31 — Interference by High Court. 

An Appellate judgment not complying with the' 
provisions of O. 41, R. 31 C. P. C., is liable to be in- S 
terfered with by the High Court under S. 100 of C. 

P. C. An appellate judgment, specially one that' \ 
concerns with the finding of the Lower Court, should 
contain the points for determination and the reasons- 
for the decision. (1912) 4 Bur LT 201: 11 Ind Cas 
915. 

—-—O. 41, R. 31 — The Lower Appellate Court 
without considering the elements which constitute 
a “garden” within Bengal Revenue Sale Law S. 37 
Excep. 4, simply held that the existence of some 
fruit trees does not make the land a garden. 

Held, the High Court should interfere in second 
appeal. (1910) 7 Ind Cas 912 (Cal) (DB). 

(d) Second appeal — Maintainability. 

-O. 41, R. 31, (Ss. 99, 100.574, 578, 584 old 

Code) — Appellate judgment — Omission to state 

reasons for decisions — Defect if curable _ 

Ground of second appeal. 

In a suit on a mortgage bond, the: defence of 
the contesting defendant was that the bond was 
executed by collusion between the plaintiff and 
certain other defendants who did not appear. 
The lower appellate Court recited that the Court) 
of first instance had found that the plaintiff was 
entitled to no relief, and then concluded as fol¬ 
lows: “The point in dispute is a question of 

fact and I see no reason to differ, from the find¬ 
ing of the lower Court. The appeal is dismissed". 

Held — that the appellate judgment did not 
comply with the provisions of S. 574, Civil Pro¬ 
cedure Code. The points for determination were 
set out but the reasons for the decision were not 
stated. That the facts of the case demanded ful¬ 
ler treatment than they received, and the defect 
was not cured by the provisions of S. 578 of the 
Code. Dpfect of the appellate judgment is a 
ground of second appeal. (1909) 13 CWN 143 
(145): 2 Ind Cas 404 (DB). 

6). 41, R. 31 (S. 574 old Code) — Judgment 
appellate — Not in accordance with the section’ 

— Appeal — Practice — Procedure. 

Where there has been failure by the appellate 
Court to comply with the requirements of S. 574, 

C. P. C., the proper form of the order to be made 
bv the second appellate Court is to set aside the 
decree and remand the case to the first apoellate 
Court lor disposal according to law. 

If the Judge of the first appellate Court hap¬ 
pens to be the same individual who heard the 
appeal originally, he need re-hear the appeal only 
i! he is of opinion that he cannot proper y dispose 
of it without a re-hearing; and where he is not 
the person who originally heard the appeal he 
should always re-hear it. (1908) 18 MLJ 34: 31 
M. 469 (471): 3 MLT 71 (FB). 

7. "Points for determinations." 

O. 41, R. 31 — Judgment silent on certain 
grounds taken in memo, of appeal — Abandon¬ 
ment of those grounds — Presumption. 

Where a Judge mentions specifically certain 
points which were argued before him and the 
judgment is silent on other points taken In the 
memorandum of appeal, it may be presumed that 
such points have been abandoned, particularly in 
the absence ot an affidavit to the contrary bv the 
counsel who appeared in the appellate Court. 

AIR (Vol 37) 1950 Lah 126: Pak LR (1950) Lah 
201. 

*-6). 41, R. 31 — Decision on all points. 

Where the appellate Court decides the appeal 
on a preliminary issue it is desirable that it should 
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decide the case on the merits as well as to obviate 
an order of remand if the decision set aside by 
the High Court in appeal. (1930) 34 CWN 836 
(DB). 

-O. 41, R. 31 (S. 574 old Code) — Appellate 

Court — Issues in appeal — Practice — Proce¬ 
dure. 

The object of the Legislature in making it 
incumbent by S. 574, C. P. C., on an appellate 
court to raise points for determination, is to clear 
up the pleadings and focus the attention of the 
court and of the parties on the specific and rival 
contentions of the latter. 

Held that an issue, like the following. ‘Had 
the lower court erred in holding that the land at 
Dwas not liable to plaintiffs’ claim was too wide 
and general to convey any clear idea of what the 
plaintiff claimed and how he sought to make the 
land liable in the hands of all or any of the 
defendants (1905) 7 Bom LR 174 (174) (DB). 
-O. 41, R. 31 — Boundary disputes. 

In a case of disputed boundary, it is not enough 
for the appellant to throw doubts upon the res¬ 
pondent’s case, or to show that the respondent’s 
title is not free from doubts; but the appellant 
must show clearly where the judgment of the 
appellate court is wrong and what other course 
is right. (1901) 12 MLJ 83: 29 C. 187 (199): 29 
IA 24: 4 Bom LR 167: 6 CWN 386 (PC). 

8. “Reasons for decision”. 

-O. 41, R. 31 — Judgment of appellate Court 

— Contents — Findings of fact — Duty to set out 
material evidence. 

The judgment of an appellate Court must be 
self-contained, so self-contained that findings of 
fact can be sustained upon a bare perusal of it. 
It is not sufficient for the Court to say that the 
oral evidence on a particular point is not satis¬ 
factory. It should reproduce the material evi¬ 
dence and state reasons for its conclusion. AIR 
(Vol 37) 1950 Assam 79 (DB). 

-O. 41, R. 31 — A Court should not inter¬ 
fere with findings of fact unless it is satisfied that 
the trial Court is clearly wrong. The Judgment 
must show that the findings of the trial Court 
and the reasons therefor have been fully consider¬ 
ed by the Appellate Court. Further the Appel¬ 
late Court should give its reasons for reversing 
the findings of the trial Court. (1941) 73 CLJ 196. 

-O. 41. R. 31 — It is not sufficient judgment. 

to state that the Judge is in agreement with the 
finding of the Court below. He is bound to give 
his reasons for the findings at which he arrives 
and although he need not. so far as the question,* 
of fact are concerned, deal in detail with the 
evidence, a definite finding must be arrived at by 
him in order to comply with the provisions of the 
Code. AIR (Vol 25) 1938 Pat 69: 4 BR 293: 19 
PLT 3G2: 173 Ind Cas 479 (DB). 

-O. 41, R. 31 — Where an appellate Court 

has independently considered every material 
point in the case there is no obiection to its adopt¬ 
ing the reasons of the trial Court without once 
more writing down the some reasons at length. 
AIR (Vol 14) 1927 Cal 323: 97 Ind Cas 760 (DBL 

-O. 41, R. 31 — An Appellate judgment 

should state the reasons for the decision on all 
the points for determination and must show that 
the Appellate Judge has exercised his own mind 
independently on the questions involved, and not 
relied en bloc on the reasoning of the trial Court. 
AIR (Vol 5) 1918 Bom 235: 20 Bom LR 461: 46 
Ind Cas 161 (DB). 

-O. 41, R. 31 — A lower Appellate Court is 

not bound to dispose of all the reasons given by 
the first Court, if it gives special reasons for 
bolding differently. AIR (Vol 2) 1915 Cal 99: 19 


090 ’ 

CLJ 385: 25 Ind Cas 543 (DB). 

-O. 41, R. 31 — Whether certain words amount 

to a sufficient statement of the reasons for the 
decision must be decided with reference to the- 
facts of each case. (1909) 13 CWN 1031 • 2 Ind 
Cas 405 (DB). 

-O. 41, R. 31 (S. 574, old Code) — Appellate 

judgment, contents of. 

The question of the permanency of the tenure 
was discussed in considerable detail by the first 
Court and decided against the defendant, and al¬ 
though the lower Appellate Court came: to the 
same conclusion, it did not deal with it as the 
importance of the question, to the parties deserv¬ 
ed. 

On second appeal, the finding was set aside as 
not being in compliance 1 with S. 574 of the Code 
of the Civil Procedure (Act XIV of 1882). (1909) 
13 CWN 949 (961): 2 Ind Cas 656: 36 C. 927 

(DB). 

-O. 41, R. 31 (S. 574, old Code) — Judgment, 

contents of — Mere reference to evidence without 
discussion. 

Where the lower appellate court in coming to 
a finding that a certain payment was made on 
account of interest did not state any reasons for 
the finding but merely referred to the evidence 
of certain witnesses on which it relied. 

Held, that the judgment was not in accordance 
with law. (1909) 13 CWN 177 (180) : 35 Cal 813 
(DB). 

-O. 41, R. 32. 

-O. 41, R. 32 — O. 41, Rr. 32, 33 — Suit dismiss¬ 
ed on merit — Plaintiff ordered to make good de¬ 
ficiency in court-fee within fixed time — Appellate- 
Court, if can extend time — Court-fee made good 
within extended time — Plaint, if can be consider¬ 
ed as having been rejected — Court-fee. 

While dismissing the suit on merits, the Munsif 
passed the following decree: “the plaintiff is called: 
upon to make the deficiency m court-fees as order¬ 
ed above within 10 days hence, falling which the 
plaint shall stand rejected. On payment of the 
above court-fees only, his suit will be taken to have- 
failed on merits. The defendant will receive his 
costs of the case in all events of the case.” The 
plaintiff filed an appeal. The deficiencv of tho 
lower Court was noticed when the appeal was filed. 

A report was made by the munsarim and the lower 
Appellate Court allowed certain time for making- 
good the deficiency within which the deficiency 
of the lower Appellate Court as well as of the triad 
Court was made good: 

Held, that under O. 41, Rr. 32 and 33, Civil P. C. 
the Appellate Court has ample power to vary the 
decree of the trial Court The Appellate Court 
could extend the time and suspend the order made 
in the decree of the trial Court, after the appeal 
was filed. The trial Court could not give anv ex¬ 
tension and it was the xAppellate Court which bev. 
came seised of the case and could give an exten¬ 
sion. Since the court-fee was paid within the 1 ex¬ 
tended time, the plaint could not be regarded as 
having been rejected. The decree consisted of two 
alternative orders from both of which an appeal 
lay to the lower Appellate Court. The order re¬ 
jecting the plaint in the case of non-payment of 
the deficiency in the court-fee was a decree and an 
appeal lay from it. After the payment of the de¬ 
ficiency in the Court -fee within the extended time 
given bv the lower Appellate Court, the first order 
did not become effective and it was onlv the latter 
order, that is the decision on merits, which remain-* 
ed in the case. AIR (V 25) 1938 All 150 : (1937) 
ALJ 1346 : 1938 AWR (H C) 13 : 174 Ind Cas 

29 a 
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-O. 41, R. 32 — Confirming: judgment. 

Where the appellate: Court affirmed the lower 
Court’s decision on the point of necessity for alie¬ 
nation without giving reasons therefor, the High 
Court remanded the case for fresh decision on the 
point. AIR (V 12) 1925 Lah 246 : 84 Ind Cas 946 : 
6 LLJ 506. 

-O. 41, R. 32 — Powers of Court. 

Once an appeal is preferred from a decree the 
appellate Court becomes seised of the entire pro¬ 
ceedings and becomes vested with the jurisdiction 
of confirming, varying and reversing the decree 
from which the appeal is preferred. AIR (V 17) 
1930 Oudh 13 : 119 Ind Cas 462 : 6 OWN 644 
(DB). 

-O. 41, R. 32 — Enlargement of time fixed by 

decree. 

The? jurisdiction with which a Court is invested 
by the provisions of S. 148 in the matter of enlarge¬ 
ment of time is restricted to cases where, time for 
doing an act is fixed by the Court, otherwise than 
by its decree in a suit. But once an appeal is pre¬ 
ferred from a decree, the appellate Court becomes 
seised of the entire proceedings and becomes 
vested with the jurisdiction of confirming, varying 
or reversing the decree from which the appeal is 
preferred, and it follows that the appellate Court 
has jurisdiction to extend the time though not 
under S. 148 but under the provisions of R. 32. O. 
41, by varying the decree of the Court of first inst¬ 
ance in that behalf AIR (V 15) 1928 Oudh 32 : 
101 Ind Cas 258 : 2 Luck 425 : 4 OWN 252 (DB). 
-O. 41, R. 33. 

See also Civil P. C. O. 41 Rr. 4 and 22. 

1. Addition of parties. 

2. Applicability and scope. 

3. Amendment. 

4. Connected suits. 

5. Co-respondent. 

6. Correction of error. 

7. Costs. 

S. Discretion. 

9. Duty of Court. 

10. Exonerated party. 

11. Ex parte decree. 

12. Finding of fact. 

13. Making new case. 

14. Non-appealing defendants. 

15. Non-appealing parties. 

16. Non-appealing plaintiffs. 

17. Parties. 

IS. Powers of Appellate Court — Refund of con¬ 
sideration. 

19. Relief. 

20. Remand. 

21. Second appeal. 

22. Subsequent events. 

1. Addition of parties. 

-O. 41, Tl. 33 — Suit for contribution — Power 

under R. 33. should be freely used. 

There is nothing in O. 41, R. 33, Civil P. C.. or in 
the illustration to it to confine its application to 
cases where there is but one cause of action or 
ground of liability against the defendants. In a 
contribution suit it is necessary that all the parties 
should be before the Court and for this, powers of 
the Appellate Court under R. 33 read with R. 20, 
should be used freely. AIR (Vol 24) 1937 Pat 628 
: 18 P L T 787 : 16 Pat 557 : 4 B R 118 : 172 Ind 
Cas 187 (DB). 

•-O. 41, R. 33 — A person who is a party to a suit 

in the lower Court can be ma-de a party to the 
appeal at any time before the appeal against him 
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is time-barred but where that is not done, he can¬ 
not be added by the Court under O. 41, R. 33 after 
the period for limitation had expired. AIR (Vol 1 
22) 1935 Rang 364 ; 159 Ind Cas 186. 

-O. 41, R. 33 — The Court will not exercise its 

discretionary power under O. 41, R. 20 or R. 33 to 
add new respondents to an appeal, where the period 
of limitation for filing an appeal against them has 
elapsed and the lower Court’s decree has become 
res judicata. Because, if the Court should exercise 
its discretionary power of adding respondents in 
such cases the result will be to allow the appel¬ 
lant to make a fresh appeal against person who 
had been exonerated by the lower Court. AIR 
(Vol 12) 1925 Rang 108 : 84 Ind Cas 522 : 2 Rang 
541 : 3 Bur L J 259 (DB). 

-O. 41, R. 33 — Second appellate Court can even 

exercise power under R. 20 to add respondents who 
were parties to the suit if lower appellate Court has 
omitted to do so even after limitation and may 
hear the appeal or remand. AIR (Vol 11) 1924 
Pat 773 : 82 Ind Cas 600 : 5 PLT 509 : 1924 P H 
C C 249 (DB). 

-O. 41, R. 33 — Apart from all questions as to 

the scope of Order 41, Rule 20, and Order 41, Rule 
33, the Court has inherent power to add a respon¬ 
dent to the appeal. AIR (Vol 8) 1921 Cal 722 : 
67 Ind Cas 10 : 34 C L J 405 (DB). 

2. Applicability and scope. 

(a) Applicability. 

(b) Scope. 

(a) Applicability. 

-O. 41, R. 33 — Death of one of several appel¬ 
lants — Abatement — Power of Court to bring 
heirs on record under inherent powers. 

Where one of several appellants dies, pending 
an appeal and his heirs are not brought on record 
within the time limited, the appeal abates. But 
in a fit and proper case the Court may exercise its 
inherent powers under O. 41, R. 33, C. P. C. and 
bring on record the heirs of the deceased appellant. 
AIR (Vol 36) 1949 Pat 184 : 14 Cut L T 25 (DB). 

-O. 41, R. 33 — The plaintiff’s claim to certain 

lands in the defendants’ village based on the cus¬ 
tom of dhar dhura was decreed by the lower Court. 
The defendants were the co-sharers of the village & 
owned separate 6c independent shares. Some of the 
defendants acquiesced in the trial Court’s decree 
while others who belonged to one fami’y and had 
nothing to do with the remaining co-sharers who 
belonged to different castes, appealed. 

Held, that the plaintiff’s suit could be dismissed 
as against the appellants as there was no question 
of conllicting decrees coming into existence. AIR 
(V 30) 1943 All 68 : 1942 ALJ 661 : 205 Ind Cas 
505 (DB). 

-O. 41, R. 33 — Court cannot pass adverse order 

n absence of one of parties affected — Order 
affirming trial Court’s decree against party is not 
adverse. 

Under O. 41, R. 33, Civil P. C., the Court has 
jurisdiction to alter a decree in favour of a party 
who is not a respondent in the appeal. It could 
have no such jurisdiction unless the decree as a 
whole was the subject-matter of the appeal, al¬ 
though of course it cannot pass an adverse order 
in the absence of one of the parties affected. When 
the Appel'ate Court affirms the lower Court’s de¬ 
cree against one of the defendants who was not 
a respondent to the appeal, the Appe’late Court 
cannot be said to have done anything adverse to 
that defendant who had submitted to the decree 
and preferred no appeal against it. AIR (Vol 30). 
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1943 Mad 160 : 1942 M W N 681 : 55 M L W 840 : 
.(1942) 2 M L J 599 : 207 Ind Cas 621. 

-O. 41, R. 33 — Though Rr. 4 and 33 of O. 41 

and R. 3 of O. 22 are independent, yet there is 
no inconsistency or conflict between them (their 
scope indicated). AIR (V 28) 1941 Oudh 155 : 
1940 OWN (CC) 1155 : 1943 AWR (CC) 478 : 
16 Luck 382 : 191 Ind Cas 234. 

•-O. 41, R. 33 — Appeal from Original Side of 

High Court — Principles to be applied. 

In appeals from the Original Side of the High 
Court what the Appellate Court has to do is to 
see first, whether the principles of law applicable 
to the case were appreciated and correctly applied, 
secondly, whether there was evidence upon which 
the Court of first instance, could find the facts 
as it did, thirdly whether any mistake of fact or 
of inference, or any material oversight has occur¬ 
red, any one of which might reasonably affect the 
result; and, fourthly whether the weight of the 
evidence shows that the trial Court came to a 
right conclusion, bearing in mind that the Judge 
who saw and heard the witnesses is in a much 
better position to form an estimate of the worth 
of the testimony than the Appellate Court which 
has not had that advantage. AIR (V 28) 1941 
Rang 276 : 1941 Rang LR 445 ; 19 Ind Cas 42. 

-O. 41, R. 33 — Leave to appeal to Letters 

Patent granted — Appellate Court, if can pass 
whatever decree which should have been passed 
by trial Court. 

To assume that when leave is granted, the ap¬ 
peal and the terms of the certificate are to be 
regarded as a reference only is an error and the 
Appellate Court has the right and duty to pass 
whatever decree should have been passed by the 
Subordinate Court in all the circumstances of the 
case, that is, in all the circumstances which gave 
rise to the litigation originally and to all the dis¬ 
putes between all the relevant parties in the 
matter. AIR (V 28) 1941 Rang 63 : 1940 Rang 
LR 693 : 194 Ind Cas 306 (DB). 


the case may require in spite of the fact that the 
parties affected may not file any appeal or objec¬ 
tions. AIR (V 23) 1936 Pesh 20 (21) : 160 Ind 
Cas 1005 (DB), 

-O. 41, R. 33 — Two appeals from decree — 

Interest of each appellant distinct and independ¬ 
ent — Order 41, R. 33, if applies. 

Where one of the two appeals from a decree is 
time-barred and the appellants who are respond¬ 
ents in the other appeal, seek under O. 41, R. 33, 
Civil P. C., whatever relief is given to the appel¬ 
lants in the second appeal, but the interest of 
each of the appellants is independent and dis¬ 
tinct, such relief cannot be granted. Rule 33 does 
not apply to such a case as each appellant has to 
contest the decree passed against him as he alone 
is interested in that portion of the decree. If his 
appeal is barred by time, he is out of Court and 
can drive no benefit from the provisions of O. 41, 
R. 33. AIR (V 22) 1935 Lah 889 : 160 Ind Cas 
897 (DB). 

-O. 41, R. 33 — Order 41, R. 33, confers on the 

Appellate Court very wide powers to pass any 
decree and make any order which ought to have 
peen passed or made and to pass or make such 
further or other decree or order as the case may' 
require. AIR (V 22) 1935 Lah 378 : 158 Ind Cas 
71 

-O. 41, R. 33 — Order 41, R. 33, does not apply 

to a case where a person was a party to the suit 
but was not made party to the decree. AIR 
(V 13) 1926 Lah 499 : 97 Ind Cas 338 ; 8 Lah 
161 : 8 LLJ 333 : 27 PLR 576 (DB). 

(b) Scope. 

-O. 41, R. 33 — Decree passed against all 

defendants — Plaintiff allowed to withdraw from 
suit against one defendant; 

Held, that the decree against other defendants 
was not affected. AIR (V 31) 1944 Bom 264 ; 
46 Bom LR 525 ; 218 Ind Cas 479. 


--O. 41, R. 33 — Person acquiescing in decree 

appealed from whether entitled to benefit of O. 41, 
R. 33. 

Order 41, R. 33, Civil P. C. confers discretionary 
power on the Court. That power cannot be exer¬ 
cised in favour of a person who acquiesced in 
the lower Court’s decree passed against him by 
payment of the decretal amount and bound him¬ 
self not to appeal from the decree. AIR (V 27) 
1940 Nag 129 ; 1940 NLJ 78 : ILR (1940) Nag 244 ; 
194 Ind Cas 454 (DB). 


-O. 41, R. 33 — Order 41, R. 33, applies not 

only to appeals from original decrees but also 
to appeals from appellate decrees. AIR (V 27) 
1940 Pat 300 ; 6 BR 229 : 21 PLT 165 ; 185 Ind 
Cas 638 (DB). 

-O. 41, R. 33 — Where after a decree was 

passed against the legal representatives of the de¬ 
ceased person to the extent of his assets in their 
hands, the creditor appealed to obtain a personal 
decree against them as well but lost, the original 
decree which remained intact and which could 
have been executed even 'while the appeal was 
pending was not affected. (1938) 1938 NLJ 176. 

-O. 41, Rr. 33' and 4 — Distinction. 

Rule 33 applies to a case where the appeal is 
as to a part only of the decree, while R. 4 applies 
to a case where the appeal is from the whole 
decree. AIR (V 24) 1937 All 796 : (1937) ALJ 
1111 • 1937 RD 548 : 1937 AWR (HC) 916 : 172 


Ind Cas 635. 

__o. 41, R. 33 — The provisions of O. 41, R. 33 

•give powers to the Court to pass such orders as 


-O. 41, R. 33 — Object of cross-objections. 

The object of O. 41, R. 33, Civil P. C., is to en¬ 
able the Court to do justice between the parties 
where the strict application of previous rules might 
result in conflicting decrees or result in actual in¬ 
justice. It was not intended in a case where there 
are two conflicting parties to allow one, against 
whom an appeal has been preferred and who has 
himself not preferred an appeal against that part 
of the judgment which was not in his favour, to 
argue in the Appellate Court as if he had prefer¬ 
red an appeal without any payment of court-fees. 
AIR (V 22) 1935 Nag 243 : 158 Ind Cas 576. 

-O. 41, R. 33 — Order 41, R. 33, is undoubtedly 

expressed in wide terms and must be applied with 
caution, so as not to enable a litigant to avoid the 
provisions of other statutes such as the Lim. Act 
or the Court-fees Act. There can be no hard and 
fast rule regarding the cases to which O. 41, R. 33 
mav be applied; but one of the tests that may 
be usefully applied is whether the questions which 
arise between the several sets of parties are so 
connected that one of them ought not to be allow¬ 
ed to re-open matters so far as he is concerned 
without opportunity allowed, in the interest of 
justice, to another to protect himself by urging 
his objections, even though they may be directed, 
not against the appellant, but against a co-res¬ 
pondent. AIR (V 21) 1934 Pat 134 : 15 PLT 42 : 
13 Pat 200 : 153 Ind Cas 412 (DB). 

_O. 41, R. 33 — Though the terms of the R. 33 

are very wide, the rule should be cautiously ap¬ 
plied and only in cases where but for recourse to 
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it, the ends of Justice would be defeated. AIR 

(V 20) 1933 Cal 165 ; 56 CLJ 285 : 143 Ind Cas 

377 (DB). 

-O. 41, R. 33 — Order 41, R. 33, Civil P. C., 

gives discretion to the Court of Appeal in order 
to further the ends of Justice and not to favour 
one party as against another. AIR (V 20) 1933 

Pat 224 : 14 PLT 113 : 12 Pat 261 : 149 Ind Cas 

561 (DB). 

-O. 41, R. 33 — The illustration to the rule is 

a type of one class of cases, which calls for the 
exercise of the powers conferred by R. 33, but it 
does not by any means exhaust the class of cases 
in which the powers of the appellate Court under 
this rule may be invoked. AIR (V 17) 1930 Mad 
801 (FB). 

-O. 41, R. 33 — Power to grant relief to res¬ 
pondent not filing cross-appeal or cross-objections. 

An appellate Court has jurisdiction to exercise 
its discretionary powers under O. 41, R. 33 in 
favour of a respondent though he did not prefer 
a cross-appeal or memorandum of cross-objections 
challenging the decree passed by the first Court. 
In such cases the question whether the interfer¬ 
ence by the appellate Court was justified or not 
should be decided on the circumstances of each 
case. AIR (V 17) 1930 Mad 801 : (1930) MWN 
798 : 32 LW 395 (FB). 

-O. 41, R. 33 — Person whose rights are not the 

subject of enquiry. 

The powers conferred under R. 33 are very wide 
but they are to be restored to with great care and 
circumspection and not as a matter of course but 
only where strong grounds exist for the exercise of 
such powers. There is nothing in O. 41, R. 33 to 
indicate that relief could be granted to a person who 
is not before the Court and whose rights are not the 
subject matter of enquiry in the appeal and whose 
presence is not necessary for the final settlement of 
any dispute between the parties who are actually 
before the Court, and whose legal rights would not 
bo in any way affected by any decision at which the 
Court might arrive after the hearing of the case. 
AIR (V 15) 1928 All 746 : 111 Ind Cas 751 : 51 
All 63 ; 26 ALJ 1139 (DB). 

-O. 41, R. 33 — When the Court will interfere. 

Although the language of R. 33. O. 41, is widely 
expressed, ordinarily the exercise of the power con. 
ferred thereby should be limited to eases where, as 
the result of the appellate Court’s interference in 
favour of the appellants, further interference is re¬ 
quired to adjust the rights of the parties in accord¬ 
ance with justice, equity and eood conscience. AIR 
(V 15) 1928 Cal 488 : 113 Ind Cas 32. 

-O. 41, R. 33 — When the powers will be ex¬ 
ercised. 


The powers given to the High Court under O. 41, 
R. 33 have to be exercised with care and discretion 
and only when the party appealing to it can fairly 
he said to he entitled to the relief equitably. AIR 
(Vol 15) 1928 Hah 599: 112 Ind Cas 425: 9 Lah 291: 
29 PLR 477 (DR). 


-O. 41, R. 33 — When the powers can be used. 

Although the language of R. 33 is somewhat wide, 
the rule should not be construed too widely, lest it 
lead to an abrogation of (he rules of the C. P. Code, 
the Court Fees Act and the Limitation Act. It should 
he limited to cases where in interfering on behalf of 
the appellant it becomes necessary to alter the de¬ 
cree in favour of the respondent or respondents 
against other respondent lest injustice result. The 


rule cannot be properly read as giving a right to a 
respondent to urge something in his favour against 
another respondent which has nothing to do with 
the result of the appeal, without his filing an appeal 
or memorandum of objections himself. AIR (Vol 14) 
1927 Mad 620: 52 MLJ 612: 103 Ind Cas 394: 50 
Mad 614: 38 MLT 323: 25 MLW 699 (DB). 

-O. 41, R. 33 — Favourable order — Practice.. 

The appellate Court may pass any order it thinks 
fit in appeal though the appeal does not extend to 
the whole of the decree appealed against and though- 
the power is exercised in favour of any respondent 
or any party who has not objected before it to the 
decree. The use of the expression “respondents or 
parties” shows that the appellate Court may pass 
an order in favour of the respondents who have not 
appealed and it may similarly decide any question, 
in favour of a party, by which is meant a party ta 
the suit and who is not a respondent in the appeal- 
The illustration to the rule does not limit the rule 
and is not intended to illustrate its full scope: 22 C. 
L. J. 61, Rel. on. But the power which the Court is 
vested with under this rule must be exercised in the 
interest of and for the furtherance of justice. AIR 
(Vol 13) 1926 Cal 1012: 30 CWN 885: 45 CLJ 119: 
96 Ind Cas 474 (DB). 

-O. 41, R. 33 — When the power can be used. 

Although the terms of O. 41, R. 33 are very wide 
and they do confer on an appellate Court wide 
powers for the purposes of making such decree or 
order as the exigencies of the case or ends of justice 
may require still, ordinarily the powers contained in 
R. 33 should be limited to those cases where as 
a result of the appellate Court’s interference with 
a decree in iavour of the appellant, a further inter¬ 
ference is required in order to adjust the rights of 
the parties in accordance with justice, equity and 
good conscience.AIR (Vol 13) 1926 Cal 57: 89 Ind 
Cas 24 (DR). 

-O. 41, R. 33 — Order 41, R. 33 is intended to 

cover cases where the Court may vary the decree in 
such a way or pass such an order as to make the 
party in whose favour the order of the lower Court 
was passed liable under the order passed by the 
appellate Court. AIR (Vol 13) 1926 Cal 335: 30 
CWN 45: 90 Ind Cas 9S6 (DR). 

-- O. 41, R. 33—Modification of decree in favour of 

a person not a party to appeal Is not authorised by 
R. 33. AIR (Vol 13) 1926 Nag 135 : 88 Ind Cas 803. 

-O. 41, R. 33 — When the powers can be used. 

To enable the Appellate Court, In case its deci¬ 
sion interferes with, or modifies, or extends the 
decision of the lower Court, to give effect to that 
decision by interfering if necessary even with the 
rights and liabilities of those who were not in fact 
appearing from that decision of the trial Court, is 
the object of O. 41, R. 33. Save when it is neces¬ 
sary. in the interests of justice, to give effect to the 
Appellate Court’s decision by interfering in some 
way or other with the rights of those parties which 
are not the subject of appeal before the Appellate 
Court there is no right whatever in the Appellate 
Court to interfere. AIR (Vol 12) 1925 Pat 285 : 
82 Ind Cas 984 ; 4 Pat 37 (DB). 

-O. 41, R. 33 — Rule 33 is not controlled bv O. 

22. AIR (Vol 7) 1920 Cal 990 : (1921) 62 Ind Cas 
623. 

-O. 41, R. 33 — The powers of appe’late Court 

under o. 41. R. 33, can only be exercised in favour 
of a person who is a party to the appeal. AIR 
(Vol 7) 1920 LB 114: U3 Ind Cas 973: 13 BUr LT 
163. 
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—O. 41. R. 33 and O. 23, R. 1 — Leave to withdraw 
—» Appeal from a part of a decree by deft — No 
cross-appeal or cross-objection by the plaintiff — 
Power of Appellate Court to grant leave. 

The power given to the Appellate Court by O. 41, 
R. 33 is to be cautiously exercised and is not to be 
invoked in favour of a litigant so as to enable him 
to evade the provisions oi other statutes like the 
Lim. Act and the Court Fees Act. The defts. ap¬ 
pealed against the partial decree in so far as it 
was adverse to them. The plff. did not prefer a 
cross-appeal, nor did he present a memorandum of 
cross-objections. An app’ication was made to the 
Appellate Court on behalf of the plff. during his 
argument, for leave to withdraw from the suit with 
liberty to bring fresh suit upon the same cause of 
action. 

Held, that the Appellate Court had power under 
O. 41, R. 33 to do so. AIR (Vol 3) 1916 Cal 261 
: 20 C W N 544 : 22 C L J 397 : 32 Ind Cas 499 
,<DB). 

——O. 41, R. 33 — Appellate Court — Functions of 
— Cognizance of event subsequent to decree — Ex 
parte decree, setting aside sale, reversal Order 
setting aside ex parte decree, reversed. 

A Court of appeal is not only competent, but 
may under certain circumstances, be bound to take 
cognizance of an event which has happened 6ince 
<the order, questioned on appeal, was passed by the 
Subordinate Court. When the decree-holder is the 
purchaser in execution of an ex parte decree, upon 
reversal of the decree, the sale falls through. Tne 
■fact that before the judgment-debtor applies for 
reversal of the sales the plaintiff succeeds in ob¬ 
taining another decree of similar character against 
the defendant, does not validate the title based 
upon the decree which has been reversed. But this 
does not apply when the order of reversal of the 
decree is set aside by a superior Court and the de¬ 
cree is ultimately restored. (1907) 6 C L J 92 (94) 
< DB >. ;Ji i 

3. Amendment. 

-O. 41, R. 33, S. 151 — Judgment imposing per¬ 
sonal liability for costs on mortgagor — Decree 
making no mention of such liability — Power or 
Appellate Court to direct amendment to bring de¬ 
cree in conformity with judgment. 

Where although the judgment does impose per¬ 
sonal liability for costs on the defendant^mortgagor 
in express terms, the decree has been drawn up in 
the usual form and it nowhere imposes any per¬ 
sonal liability on the mortgagor for costs, what is 
executed is the decree, and not the judgment, and 
unless the decree is brought into conformity with 
the judgment, it will not be permissible to the 
decree-holder to realize the costs in suit personally 
from the mortgagor. Order 41, R. 33, Civil P. C. 
■invests an Appellate Court with plenary powers and 
authorizes the Court to pass any decree or order 
as the case may require and even in favour of any 
respondent who may not have appealed. Even 
otherwise under S. 151, Civil P. C., the inherent 
powers of the Court to make such orders as may 
be necessary for the ends of justice are unlimited. 
The Appellate Court can order the decree to be 
amended and brought in conformity with the judg¬ 
ment. AIR (Vol 25) 1938 Lah 188 : I L R (1938) 
Lah 148 : 40 P L R 640 : 181 Ind Cas 487 (DB). 

-O. 41, R. 33 — Suit for ejectment dismissed — 

Pending appeal one plaintiff dying and his repre¬ 
sentative not brought on record — Although other 
plaintiffs have no absolute right t'o go on with ap¬ 
peal, still, in proper cases, Court should allow 
amendment of plaint so as to pray for joint posses¬ 
sion instead of khas possession and should go on 
with appeal. AIR (Vol 16) 1929 Cal 519 : 119 Ind 
Cas 814 : 33 C W N 359 : 56 Cal 622 (DB). 


- rO. 41. Rr. 33 and 22 — Amendment — Decree 

— Cross-objections not necessary. 

The C. P. C. gives an Appellate Court full discre¬ 
tion in the matter of altering and amending de¬ 
crees so as to give a just judgment between the 
parties and failure of the respts. to file cross-objec¬ 
tions does not bar the Court from granting appro¬ 
priate relief. AIR (Vol 4) 1917 Oudh 399 : 4 O L 
J 532 : 42 Ind Cas 411. 

-O. 41, R. 33 — Decree — Powers of Appellate 

Court. 

The High Court is entitled to correct errors in 
the decree of the Lower Court even if some of the 
parties are not present before it in appeal. AIR 
(V 3) 1916 Mad 538 : 17 MLT 220 • 28 MLJ 
334 : 28 Ind Cas 694 (DB). 

-O. 41, R. 33 — Error in decree — Correction of, 

by Appellate Court in favour of party not appeal¬ 
ing. 

Three of four trustees brought a suit for rent 
against the lessee, the first delt. making the other 
trustee the second deft, in the suit. The trial judge 
passed a decree for three fourths of the rent in fa¬ 
vour of the plffs. and a decree in favour of the se¬ 
cond deft, for one fourth less the sum received by 
him on account. The first deft, alone appealed to 
the High Court which in dismissing his appeal 
modified the decree of the first court by awarding 
to the plff. the entire amount and declaring that 
as to a portion, it was for the second deft’s, share. 

Held, that the decree of the trial judge was er¬ 
roneous and the High Court had power to make the 
decree they did, as the Appellant had brought the 
entire decree on appeal. AIR (Vol 3) 1916 P C 
182 : 44 Cal 759 : 44 I A 65 : 1 P L J 262 : 15 A L 
J 217 ; 25 C L J 279 : 32 M L J 357 : 21 M L T 262 
: 21 C W N 577 : (1917) M W N 363 ; 5 L W 654 : 
19 Bom L R 450 : 39 Ind Cas 156. 

-O. 41, R. 33 — Heading of appeal. 

A Court of appeal has the power to allow to 
amend the heading of an appeal and to hear it. 
(1910) 8 M L T 199 : 7 Ind Cas 797 (DB). 

4. Connected suits. 

-O. 41, R. 33 — Appeal filed in one — Conflict¬ 
ing findings. 

Where a plff. Instituted a suit for rent and also 
a title suit and an appeal was preferred against the 
decision in the rent suit only and the Judge came 
to certain findings different from those arrived at 
by the Munsif in the title suit. 

Held, though no appeal was preferred from the 
decision in the title suit the Judge could deal with 
the appeal before him and go into questions neces¬ 
sary for the decision of the appeal. AIR (Vol 7) 
1920 Cal 425 : 56 Ind Cas 282. 

5. Co-respondent. 

-O. 41, Rr. 33 & 22 — Co-respondents — Appeal 

by one defendant against plaintiff — Cross-appeal 
by defendant — Respondent — Relief. 

Where one of several defts. against whom a decree 
is passed has allowed the period for appealing to 
elapse, O. 41, R. 22 C. P. C. is not intended to revive 
his right merely because a co-deft. has instituted 
an appeal against the plaintiff on entirely different 
grounds. O. 41, R. 22 (1) in so far as it related to 
a cross-objection provides for a case where a respon¬ 
dent, although the decree is not entirely in his 
favour, is content to let the matter rest provided 
his opponent does not appeal, but who may not be 
willing to run the risk of having the findings in his 
favour varied or reversed without an opportunity 
of appealing against the finding which are adverse 
to him. The rule should ordinarily be confined to 
cases of cross-objection, urged against the appel¬ 
lant but O. 41. R. 33 gives the Court a wide discre¬ 
tion where justice requires it, that cross-objections 
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against a co-respondent should be heard. 33 Mad 
705 not Foil. AIR (Vol 7) 1920 Pat 77 : 5 Pat L J 
328 : (1920) Pat H C C 161 : 1 Pat L T 434 : 56 Ind 
Cas 262 (DB). 

6 . Correction of error. 

-O. 41, R. 33 — Appellate Court — Powers of. 

An Appe’late Court has power under O. 41. R. 33 
of the C. P. C. to correct accidental slips in the 
judgment or decree of ihe lower court even with¬ 
out an application under S. 152 of the C. P. C. 
AIR (Vol 5) 1918 Nag 41 : 48 Ind Cas 193. 

7. Costs. 

-O. 41, R. 33 — The powers of the Appellate 

Court are wide enough to permit of interference 
with the order passed in regard to costs. AIR 
(V 26) 1939 Bom 271 : 41 Bom LR 445 : ILR 
(1939) Bom 396 : 183 Ind Cas 394 (DB). 

-O. 41, R. 33 — Non-appealing party. 

Where a trial Court leaves the parties to bear 
their own costs, and one of them appealed from 
such order while the other does not. the appellate 
Court cannot make the former pay the costs of the 
latter in the trial Court. AIR (Vol 16) 1929 Lah 
177 ; 118 Ind Cas 464 : 30 P L R 600. 

8 . Discretion. 

-O. 41, R. 33 — Powers under — When can be 

exercised. 

The exercise of powers under O. 41, R. 33, Civil 
P. C., is discretionary and is normally exercised 
only in cases in which the failure to exercise them 
would lead to impossible, contradictory and un. 
workable orders. AIR (Vol 24) 1937 Pesh 69 : 170 
Ind Cas 195. 

-O. 41, R. 33 — Appellate Court’s discretionary 

powers under O. 41. R. 33, have not been cut down 
by S. 107, Civil P. C. AIR (Vol 20) 1933 Mad 529 
: 37 M L W 798 : 65 M L J 15 : 145 Ind Cas 289. 

-O. 41, R. 33 — When to be exercised. 

The discretion given by O. 41, R. 33 should not 
be exercised unless success of the appeal filed will 
render it just that relief should be granted against 
a party who has not appealed. AIR (Vol 20) 1933 
Nag 136 : 29 N L R 173 : 144 Ind Cas 226. 

-O. 41, R. 33 — Suit against principal and agent 

— Decree against principal — Appeal by principal 

— Agency found against — Power of Appellate 
Court to pass decree against agent — Discretion — 
Interference in second appeal. 

The plaintiff instituted a suit against A and B 
for the recovery of the price of certain goods on 
the allegation that B had purchased them as agent 
of A and that A was. therefore, liable for the price. 
The suit was decreed against A. The Appellate 
Court found that B was not A’s agent but had 
taken the goods on the false representation that he 
was taking them for A, and dismissing the suit 
against A passed a decree against B under O. 41, 
R. 33, Civil P. C. On second appeal. 

Held, that the Court had power under O. 41, R. 
33. Civil P. C.. to pass a decree against B and even 
assuming that the lower Appellate Court had not 
exercised its discretion properly, there was no rea¬ 
son to interfere in second appeal. AIR (Vol 13) 
1931 Lah 370 : 130 Ind Cas 774 (DB). 

-O. 41, R. 33 — Cross objections. 

The amendment substituting the words “the 
party who may be affected” for the word “appel¬ 
lant” in O. 41, R. 22 (3) does not give a respondent 
an abso'ute right of filing cross-objections against 
a co-respondent, even where such co-respondent is 
not on interested party at all and no relief has been 
claimed against him in the appeal. In such cases 
the discretion given by O. 41, R. 33 to the appe’late 
Court to allow cross-objection should not be exer- 
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cised. AIR (Vol 16) 1929 All 195 • 107 Ind Cas 
569 (DB). . . . t n 

-O. 41, R. 33 — Refusal of appellate Court to add 

omitted respondents as parties. 

The plaintiff whose suit had been dismissed 
against all the defendants failed to appeal against 
the decree in so far as it affected some of them and 
allowed the appeal as against them to become bar¬ 
red. The appellate Court in the exercise of its dis¬ 
cretion refused to take action under the Rule so a 3 
to deprive these defendants of the very valuable 
right which they had acquired in consequence of 
the plaintiff’s failure to appeal against the decree 
in so far as it affected them. 

Held, that assuming that under this rule the 
Court in a proper case might aad a defendant as 
respondent for the purpose of passing a decree 
against him, there is no sufficient reason for inter¬ 
fering with the refusal of the appellate Court to do 
so in such a case. AIR (Vol 14) 1927 P C 252 : 
54 M L J 88 : 107 Ind Cas 237 : 6 Rang 29 : 27 M 
L W 1 : 1928 MWN 20 : 40WN 1231 : 47 CL 
J 136 : 32 C W N 281 : 30 Bom L R 220 : 26 A L J 
371. 

-O. 41. R. 33 — The discretion allowed to the 

Judge by O. 7, R. 7 and O. 41, R. 33, is expressed in 
wide terms and covers the granting of a declaratory 
decree in a suit for possession where alternate re¬ 
lief is claimed therein. AIR (Vol 10) 1923 Lah 
422 : 85 Ind Cas 95. 

-O. 41, R. 33 — Power of Appellate Court. 

When a lower Court vested with discretion has- 
exercised it upon an immaterial ground, it is a case 
of no real exercise of discretion and the Appellate 
Court can freely interfere. AIR (Vol 4) 1917 Cal 
411 : 33 Ind Cas 540. 

9. Duty of Court. 

——O. 41, R. 33 — It is the duty of the Court which 
still retains control of the judgment to take such 
action as will shorten litigation, preserve the rights 
of both parties and best sub-serve the ends of 
justice. AIR (Vol 20) 1933 Cal 534 ; 60 Cal 685 : 
37 C W N 339 : 145 Ind Cas 668 (DB). 

-O. 41, R. 33 —? Appeal — Admission without ex¬ 
pressly granting leave to appeal — Effect. 

When an appeal which can be admitted only with 
the leave of the Court has been admitted to a hear¬ 
ing without expressly granting leave the best 
course for the Appellate Court will be to dispose 
of the appeal on the merits. AIR (Vol 20) 1933 
Lah 642 (2) : 34 P L R 827 : 145 Ind Cas 474. 

-O. 41, R. 33 — Power to refrain from passing 

futile orders. 

Per Broomfield, J. — The powers given to the 
Court by R. 33, O. 41, Civil P. C., “to pass any de¬ 
cree and make any order which ought to have been 
passed or made and to pass or make such further 
or other decree or order as the case may require” 
are very wide, and, justify the Court in refraining 
from passing an order which would ordinarily 
follow as a result of the conclusions on the issues, 
if in review of subsequent events the order would 
be inequitable or futile, a mere waste of time and 
money, and in fact an abuse of the process of the 
Court. AIR (Vol 18) 1931 Bom 288 : 33 Bom L 
R 396 : 133 Ind Cas 248 (DB). 

-O. 41, R. 33 — Sulaiman, J. — A mere danger of 

multiplicity of suits is not sufficient for the dismis¬ 
sal of the whole appeal when it is not impossible to 
pass a decree in favour of the plaintiffs against one 
set of the defendants. AIR (Vol 15) 1928 All 172 
: 114 Ind Cas 177 : 50 All 559 : 9 LRA Rev. 49 : 
26 ALJ 217 (FB). 

■-O. 41, R. 33 — Reversing judgment. 

An appellate Court is bound, when delivering a 
reversing judgment, to give definite findings upon 
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the case, AIR (Vol 15) 1928 Mad 489 : 1928 M W 
N 98 : 110 Ind Cas 21 (DB). 

10. Exonerated party. 

-O. 41, R. 33 — Decree against some defendants 

and others exonerated — No appeal by plaintiff, 
but defendants against whom whole decree was 
passed appealing with a prayer that decree might 
be passed against other defendants as well —» Ap¬ 
peal held competent. 

The plaintiff having got a decree against some 
of the defendants, was content with the decree and 
did not appeal against the other defendants who 
were exonerated, but an appeal was preferred by 
some of the defendants against whom decree was 
passed praying that a decree might be passed 
against the other defendants as well in order that 
their liability might be reduced. 

Held, that O. 41, R. 33, Civil P. C., applied and 
that the appeal was competent. (1940) 187 Ind 
Cas 634 : 6 B R 519. 

-O. 41, R. 33 — Mortgage suit. 

Where in a mortgage suit for sale the trial Court 
makes a decree only against one of the defendants, 
appellate Court is at liberty, under O. 41, R. 33, to 
make a decree for sale of the mortgaged property, 
including the part of it in which some of the other 
defendants are interested against all the defen¬ 
dants if they are all parties before it. AIR (Vol 
14) 1927 Mad 349 : 52 M L J 135. 

-O. 41, R. 33 — Exonerated deft. — If can be 

made party in appeal — Interlocutory order — 
Revision C. P., C. S. 115. 

An Appellate Court can add as party a person 
who was exonerated by the trial Court, but where 
there is already a memo of objections seeking to 
make him liable and the appeal is pending, the 
order making him a party is in its nature interlo¬ 
cutory, and a High Court will not interfere. AIR 
(Vol 3) 1916 Mad 1219 : 31 Ind Cas 978. 

-O. 41, R. 33 — Exonerated deft. — Power to 

decree — Power to decree against deft, exempted 
by Lower Court. 

An Appellate Court can decree the suit against 
a person who had been exempted from liabi’ity by 
the Lower Court’s decree, under O. 41, R. 33 C. P. 
C. A I R (Vol 1) 1914 All 361 : 25 Ind Cas 273. 

-O. 41, R, 33 —: Exonerated deft, decree — Plff. 

not appealing against one of several defts. — Whe¬ 
ther decree can be given against that deft. 

The respdt. in an appeal prayed in his cross objec¬ 
tions that one of the defts. against whom the suit 
was dismissed should be made jointly liable for the 
decree. It was held, that the court under O. 41, R. 
33 had power to decree the claim against that deft, 
even though there has been no appeal against him. 
AIR (Vol 1) 1914 Lah 62 : 93 P L R 1914 : 37 P W 
R 1914 : 23 Ind Cas 410. 

-O. 41, R. 33 —- Decree — Appellate Court’s 

powers. 

The Appellate Court is competent to make a 
decree in favour of a party in second appeal though 
such person was not a partv to the first appeal. 
(1911) 9 Ind Cas 815 (Cal) (DB). 

11. Ex parte decree. 

-O. 41, R. 33 — Ex parte decree. 

There is nothing in the Code which confines the 
power of the appellate Court in appeal from ex- 
parte decree only to the investigation of the cause 
of non-appearance. AIR (Vol 16) '1929 Cal 322 ; 
56 Cal 21 (DB). 

--O. 41, Rr. 33 and 4 and O. 9, R. 13 — Ex parte 

decree — Application to set aside. 

Where an ex parte decree imposes a separate lia¬ 
bility on the absent deft, who is no party to the ap¬ 
peal from the total decree, the application to set 
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aside the ex parte decree should not be disposed of 
so as to affect the interests of the co-defts. AIR 
(Vol 5) 1918 Mad 665 ; (1917) M W N 808 : 22 M L 
T 480 : 7 L W 10 : 42 Ind Cas 972 (DB). 

12. Finding of fact. 

-O. 41, R. 33 — Case tried without jury coming 

to Court of Appeal. 

No doubt an appeal in a case tried by a Judge 
alone is not governed by the same rules which ap¬ 
ply to an appeal after a trial and veraict by a 
jury. It is a re-hearing. Nevertheless before an 
Appellate Court can properly reverse a finding of 
fact by a trial Judge who has seen and heard the 
witnesses and can be the best Judge not mereiy of 
their intention and desire to speak the truth but 
of their accuracy in fact, it must come to an affir¬ 
mative conclusion that the finding is wrong. 
There is a presumption in favour of its correctness 
which must be displaced. A I R (Vol 24) 1937 P C 
288 : 170 Ind Cas 563. 

-O. 41, R. 33 — Evidence as to tradition. 

Although it is true that the acceptance of one 
version of the tradition does not necessarily in¬ 
volve that a man who deposed to a diff erent version 
was testifying to something which he knew to be 
untrue, it is nonetheless true that prima facie a 
trial Judge who hears and sees how the witnesses 
give their evidence as to tradition, is better quali¬ 
fied to form an opinion as to which is the accurate 
version than those who have not that advantage. 
AIR (Vol 24) 1937 P C 288 : 170 Ind Cas 563. 

-O. 41, R. 33 — Appellate Court, if can reverse 

it. 

It cannot be doubted that it is within the powers 
of the Appellate Court to reverse the trial Judge’s 
finding upon a question of fact based upon oral 
evidence of witnesses, if there is justifiable reason 
to do so. AIR (Vol 24) 1937 P C 288 : 170 Ind 
Cas 563. 

-O. 41, R. 33 — What must be shown before 

reversing. 

Where a case tried by a judge without a jury 
comes to the oouit oi appeal, uie presumption is 
that the decision of the Court below on the facts 
was right, and that presumption must be displaced 
by the appellant. If he satisfactorily makes out 
that the judge below was wrong, then inasmuch 
as the appeal is in the nature of a re-hearing the 
decision should be reversed; if the case is left in 
doubt, it is clearly the duty of the Court of Appeal 
not to disturb the decision of the Court below. If 
all that the appellant can show is nicely balanced 
calculation which lead to the equal possibility of 
the judgment on either the one side or the other 
being right, he cannot succeed. AIR (Vol 12) 
1925 Pat 68 : 93 Ind Cas 454 : 5 PLT Sup 1 (FB). 

- O. 41, R. 33 — Reason not acceptable. 

It is with great hesitation that an appeal Court 
differs with the trial Court on its estimate of wit¬ 
nesses whom the trial Court has had an opport¬ 
unity of seeing; but where the opinion of the trial 
Court depends not upon the honesty of the witness 
but upon reasons which the appeal Court cannot 
accept, it is obviously the duty of the appeal Court 
to record its disagreement with the trial Court 
and to set aside the findings of fact arrived at by 
it. AIR (Vol 12) 1925 Pat 68 : 93 Ind Cas 454 : 5 P 
L T Sup 1 (FB). 

13. Making new case. 

-O. 41, R. 33 — When a suit for declaring a pre¬ 
decree compromise binding on the decree-holder 
and for injunction restraining them for executing 
the decree, was valued at only Rs. 11,000 arbitrarily 
for purposes of jurisdiction and court-fee of Rs. 10 
only was paid for declaration only, the relief for 
injunction being said to be a mere consequential' 
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relief and the suit being dismissed, the judgment- 
debtor in appeal prayed for allowing alternative re¬ 
lief of refund of amount of Rs. 80,000 paid by him 
ito the decree-holder under the compromise: 

Held, that as no court-fees were paid on Rs. 
80,000 and consequently no issue being framed on 
the point in trial Court, there being no pleading 
the alternative relief for refund could not be al¬ 
lowed in appeal. AIR (Vol 24) 1937 Lah 537 : 
39 PLR 29 : ILR (1937) Lah 209 : 171 Ind Cas 189 
<DB). 

-O. 41, R. 33 — Reversing judgment of a lower 

Court on a new question not raised by the parties 
and for which there were not sufficient materials 
for the Court, is acting w r ith material irregularity. 
'AIR (Vol 12) 1925 Mad 357 : 80 Ind Cas 724. 

14. Non-appealing defendants. 

(a) General. 

;(al) Cross-objections. 

(b) Common decree. 

(c) Decree against. 

(d) Dismissal of suit. 

(e) Joint decree. 

(f) Joint right. 

(g) One set of defendants. 

(h) One defendant. 

(i) Relief. 

(j) Rent suit. 

(k) Separate defences. 

(1) Separate interest. 

(m) Several defendants. 

(n) Tenant and trespassers. 

(o) Two sets of defendants. 

(p) Whole decree. 

• (q) Modify decree. 

(r) Vary decree. 

(a) General. 

-O. 41, R. 33 — Appellate Court, if can pass 

decree for non-appealing defendants. 

The Appellate Court cannot, in law, decree the 
■claim of those defendants who did not choose to 
prefer an appeal against the decision of the trial 
Judge, and were satisfied with that Judgment, for 
they take the consequences of not appealing against 
that. AIR (Vol 32) 1945 Pat 453 : 24 Pat 379 (DB). 

-O. 41, R. 33 — The practice whereby one of the 

defendants, who is clearly possessed of assets ab¬ 
stains from joining in an appeal in order that other 
defendants may prosecute the appeal as paupers 
must be condemned. Such conduct would be suffi¬ 
cient to deprive the non-appealing defendant of 
his cost, if he is subsequently impleaded under O. 
41. R. 33, Civil P. C. and the oopeal is allowed. AIR 
(Vol 30) 1943 Mad 2G3 : 5G MLW 15 : 1943 MWN 
9 : (1943) 1 MLJ 90 : 207 Ind Cas 8.9 (DB). 

-O. 41, R. 33 — Revenue sale of gati-tenure in 

existence from before Permanent Settlement — 
Suit bv purchaser for declaration of title — Plain¬ 
tiffs title not disputed — Some defendants filing 
compromise petitions giving on all interest in land 
in plaintiff’s favour — Appellate Court held could 
not set aside decree against non-contesting and 
non-appealing defendants. 

A cati tenure which was in existence from before 
the Permanent Settlement was sold at a revenue 
sale and the purchaser instituted n suit for decla¬ 
ration of his title to the property purchased. Some 
of the defendants filed petitions of compromise 
giving up all their interest in the land in favour 
of the plaintiff. Plaintiffs title as purchaser was 
not questioned: 

Held, that the plaintiff was certainly entitled to 
a decree against the disclaiming defendants but the 
nature of that decree would necessarily depend on 
the nature of the interest acquired by the plain¬ 
tiff by virtue of the compromise. 
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Held, further that the Appellate Court was not 
justified in setting aside the decree in toto against 
the non-appealing defendants. AIR (Vol 28) 1941 
Cal 368 : 45 CWN 896 : 199 Ind Cas 733 (DB). 

-O. 41, Rr. 33, 22 — Suit by A decreed against B 

but dismissed against C — Appeal by B — C not 
impleaded as respondent — Decree, if can be passed 
against C under R. 33 — A, if can invoke aid o£ 
R. 22 to obtain decree against C. 

Under R. 33, O. 41, Civil P. C., the Appellate 
Court has been given very wide powers to do com¬ 
plete justice between the parties. Under this rule, 
the Appellate Court enjoys discretionary power to, 
pass such decree as ought to have been passed by 
the trial Court. This power, however, can be exer¬ 
cised only in favour of a party to the suit who 
has not been impleaded in the appeal. It is not 
permissible under this rule to pass any decree 
against a party who has not been impleaded as a 
respondent in the appeal. It is not permissible un¬ 
der R. 33 to pass any decree against a party who 
has not been impleaded as a respondent. 

A’s suit was decreed against B but dismissed 
against C, B went in appeal and C was not im¬ 
pleaded even as pro forma respondent. A filed 
cross-objections impleading C after the expiry of 
the period of limitation for appeal against him: 

Held, that the Appellate Court could Pot pass 
a decree against C under O. 41, R. 33. 

Held, also that in cross-objections, A had no 
right to re-open the question that was finally de¬ 
cided against him and in favour of C in the appeal 
which was made solely for the purpose of setting 
aside the decree passed against B and consequently 
A could not invoke the provisions of O. 41, R. 22, to 
enable him to obtain a decree against C. AIR 
(Vol 27) 1940 All 225 : (1940) ALJ 161 ; 1940 AWR 
(HC) 169 : 188 Ind Cas 396 (DB). 

-O. 41, R. 33 — Respondent wishing to maintain 

decree of lower Court — Whether can challenge 
finding, result of which would be to destroy part 
decree passed by lower Court in favour of appel¬ 
lant, without preferring appeal or filing cross-objec¬ 
tion. 

Rule 33 of O. 41, Civil P. C., gives to the appel¬ 
late Court power to pass any decree and make any 
order which ought to have been passed or made, 
etc. This rule contemplates modification of the 
decree by the Appellate Court at the instance of 
the appellant. It has no scope where the respon¬ 
dents in effect want to maintain the decree of the 
lower Court or where (he decree under the appeal 
is not modified in appeal. Where the respondent 
says that he wants to maintain the decree of the 
lower Court and does not want it to be disturbed, 
he cannot challenge a finding, the result of which 
would be to destroy the foundation on which the 
part decree made by the lower Court in favour of the 
appellant rests, without preferring any appeal or 
filing a memorandum of cross-objection. AIR (Vol 
26) 1939 Cal 582 : G9 CLJ 385 : 1S5 Ind Cas 94 (DB). 

-O. 11, Rr. 33, 4 — Appeal by defendant on 

grounds common to them — Appeal by one of them 
failing — Other defendant, whether should be de¬ 
prived of his right to appeal. 

Reading Rr. 4 and 33 of O. 41. Civil P. C.. to¬ 
gether, there can be no doubt that one of the de¬ 
fendants can file an appeal without impleading the 
other defendants as respondents, if the decree ap¬ 
pealed from proceeds on grounds common to all 
of them and that the Appellate Court may there¬ 
upon exorcist the power of varying the decree in 
case of non-appealing defendants, although they 
were not made parties to the appeal. If the ftP- 
peal on behalf of one of the defendants failed oi> 
a technical ground, there is no reason why the 
oilier defendant should be deprived of his right to 
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challenge the decision of the lower Court in appeal 
AIR (Vol 24) 1937 Oudh 448: 1937 OWN (CC) 768: 
170 Ind Cas 636. 

-O. 41, Rr. 33, 20 and S. 151 — In appeal by 

some of the defendants against a decree in a suit 
for contribution, a point was raised by respondent 
that if appeal of any of appellants was allowed the 
amount of contribution decreed against the other 
should be proportionately increased : 

Held, that the prayer could be granted only upon 
hearing of the defendants in the suit who have not 
appealed and have not entered appearance in Ap¬ 
pellate Court. AIR (Vol 23) 1936 Pat 49 : 16 PLT 
813 : 8 BR 399 : 15 Pat 219 : 169 Ind Cas 976 (DB) 

-O. 41, R. 33 — Mortgage suit — Parties — De¬ 
fendants interested in different items — Common 
defence — Decree in plaintiff’s favour — Appeal 
by some defendants without impleading other de¬ 
fendants — Appeal held maintainable and held 
further that question whether Appellate Court 
should exercise its power under O. 41, R. 33 in fa¬ 
vour of defendants who had not appealed in a 
case of this nature arises only at a later stage and 
has no bearing on the competency of appeal. AIR 
<Vol 22) 1935 Mad 121 : (1934) MWN 321 : 40 MLW 
576 : 153 Ind Cas 1013. 

--O. 41, R. 33 — Distinct and separate decree 

against nan-appealing defendants — Interference. 

Order 41, R. 33, Civil P. C., is intended, to en¬ 
able the Appellate Court, where its decision inter¬ 
feres with or modifies or extends the decision of 
the lower Court, to give effect to that decision by 
interfering, if necessary, even with the rights and 
liabilities of those who are not in fact appealing 
from the decision of the trial Court, but it ought 
not to be applied to cases where there has been a 
distinct and separate decree against those defen¬ 
dants who have not chosen to appeal. AIR (Vol 21) 
1934 Pat 524 : 150 Ind Cas 784. 

-O. 41, R. 33 — Power of Court to dismiss appeal 

in toto. 

Where a plaintiff, being dissatisfied with a decree 
passed in his favour, prefers an appeal, the appel¬ 
late Court, in a proper case, has jurisdiction to exer¬ 
cise its powers in favour of the respondent by dis¬ 
missing the plaintiff’s case in toto, though the 
respondent did not prefer a cross-appeal or memo¬ 
randum of objections challenging the decree passed 
by the first Court. AIR (Vol 17) 1930 Mad 801 (PB). 

-O. 41, R. 33 — The appellate Court is entitled to 

grant relief to a defendant who could have appealed 
but has not appealed. AIR (Vol 16) 1929 All 334 
: 117 Ind Cas 111. 

-O. 41, R. 33 — Where an appeal against the 

whole decree is preferred by one defendant, on a 
ground common to all. it can be set aside as against 
all. AIR (Vol 16) 1929 Mad 230 : 29 MLW 220 : 52 
Mad 322 : 56 MLJ 255 (DB). 

*-O. 41, R. 33 — Decree in favour of. 

An Appellate Court can set aside decree of the 
trial Court in respect of a portion which is against 
the respondent and in respect of which respondent 
has not appealed. AIR (V 2) 1915 All 284 : 28 
Ind Cas 428 (DB). 

-O. 41, R. 33 — Power of Appellate Court. 

An Appellate Court cannot vary a decree in favour 
of a party not appealing, so that where plaintiff ob¬ 
tained a mortgage decree subject to paying a cer¬ 
tain amount to a prior mortgagee and in an appeal 
by the defendant the sum was reduced, held that 
the amount could not be so reduced. AIR (Vol 1) 
1914 All 247 : 23 Ind Cas 886 (DB). 

——O. 41, R. 33 — Appeal by some defendants —> 
W Court can rescind against other defendants. 

An Appellate Court is generally not justified in 
rescinding a declaratory decree given by the lower 
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oourc, as against those defendants who have ac¬ 
cepted it upon an appeal by other defendants 80 
PLR 1913 : 109 PWR 1913 : 18 Ind Cas 758 (DB).* 

(a- 1 ) Cross-objections. 

~ 41, R * 33 — Cross-objection by some of de¬ 

fendant-respondents that suit was not maintainable 
— Possibility of contradictory decree. 

The plaintiff’s claim to compound interest on 
the basis of an agreement was partly allowed by 
the trial Court. In the appeal some of the defen- 

dants-respondents filed cross-objections that the 
suit was not maintainable at all and hence should 
be dismissed. The Appellate Court found the agree¬ 
ment in respect of compound interest to be void 
and unenforceable: 

Held, that the cross-objections went to the very 
root of the matter and since two contradictory de¬ 
crees would result by reason of their being allowed 
only in favour of the respondents who had filed 
them, the entire suit should be dismissed as against 
all trie defendants under O. 41, R. 33. AIR (Vol 29) 

397 : 9 BR 111 : 204 Ind Cas 

4o (DB). 


—°- 41 > R - ?3 — No appeal or cross-objection by 
plaintifi — High Court, if can grant relief. 

The object of R. 33 of O. 41, Civil P. c. is mani 
lestly co enable the Court to do complete justice 
between the parties to the appeal. Where it is 
essential in order to grant relief to an appellant 
that some relief should at the same time be granted 
to the respondent also, the Court may grant relief 
to the respondent although he has not assailed the 
decree appealed against either by means of an ap¬ 
peal or by a cross-objection. (1937) ALJ 804- 1937 
AWR (HC) 705 : (1937) 172 Ind Cas 695. 

O. 41, R 33 — R. 33 does not empower the 
appellate Court to set aside the decree passed 
against a defendant, when the latter lias not ap¬ 
pealed or filed cross-objections. AIR (Vol 8 ) 1921 
Lah 211 : 3 LLJ 231 : CO Ind Cas 705. 


(j. **1 ivr. 66 anu zz 


to vary decree of Lower Court — Cross-objections. 

If a parly appeals against that portion of the 
decree in which he has been unsuccessful, the Ap- 
pehate Court cannot in general set aside so much, 
of the decree as has been in favour of the appel- 
lant, witnout any formal cross-objections AIR ( Vol 

5) 1918 UB 50 : 2 UBR (1916) 144 • 11 Bui LT 19 
39 Ind Cas 380. ' 1 iy * 


--9. 41, R. 33 — Power of Appellate Court to vary 

decree of Lower Court without there being cross¬ 
appeal. 

Order 41, R. 33, applies only to cases in which 
for the ends of justice and for the equitable execu¬ 
tion of a decree, the Appellate Court considers it 
necessary to make a material variation in the de¬ 
cree. Under it the Appellate Court cannot wipe 
off the decree of the Court below even in respect 
of that portion of the decree which is against the 
respondents who did not file cross-appeal. .AIR (Vol 
4) 1917 Pat 52 : (1918) Pat HCC 26 : 5 PLW 2^3 • 
36 Ind Cas 537 (DB). ‘ * 


(b) Common decree. 

-O. 41. R. 33 — Common decree — Appeal against 

part of the decree — O. 41, R. 4. 

The appellate Court in the appeal preferred by 
some of the defendants in respect of only a part of 
the decree cannot by virtue of the provisions of 
R. 33, dismiss the suit against those defendants who 
have in fact submitted to it. There being a distinct 
provision as to the power of an appellate Court to 
interfere with the decision of the Court of first in¬ 
stance upon an appeal preferred by some of th e 
defendants in certain cases, in O. 41, R. 4 the pro¬ 
visions of R. 33 cannot apply to cases for which 
clear provision is made in the order or to cases 
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which would not come within the purview of the 
specific rule. AIR (Vol 8) 1921 All 56 : 43 All 320 : 
19 ALJ 83 : 60 Ind Cas 817 (DB). 

(c) Decree against. 

-O. 41, R. 33 — Decree against. 

The powers given by O. 41, R. 33 are discretionary 
and no Court would pass a decree in favour of a 
litigant who has failed to avail himself of the ordi¬ 
nary remedy by way of appeal, nor against persons 
not impleaded as parties to the appeal. AIR (Vcft 7) 
1920 Lah 438 : 1 Lah 396 : 54 Ind Cas 971(2). 

-O. 41, R. 33 — Decree against persons not par¬ 
ties to appeal. 

Where some of several defendants appeal without 
impleading their co-defendants as respondent, the 
Appellate Court has no jurisdiction to pass any de¬ 
cree against those co-defendants, without adding 
them as parties to the appeal. AIR (Vol 5) 1918 
Cal 173 : 47 Ind Cas 917 (DB). 

(d) Dismissal of suit. 

-O. 41, R. 33 — Court cannot dismiss suit in 

entirety. 

In a suit for declaration and possession against 
several defendants, a decree was passed against 
some of the defendants and the suit was dismissed 
against the respondent. An appeal was filed against 
the decree only by some of the defendants against 
whom the decree was passed and the other defen. 
dants did not tile an appeal nor were they made pro- 
forma respondents in the appeal. 

Held, that the appellate Court had no power under 
O. 41, R. 33, C. P. Code to reverse the decision of 
the trial Court and dismiss the suit in its entirety. 
(1930) 123 Ind Cas 381 (All) (DB). 

-O. 41, It. 33 — Plaintiff appealing against part 

of the decree — Dismissal of suit in toto. 

Rule 33, O. 41 does not apply where a plaintiff 
whose claim is decreed in part, institutes an appeal 
with regard to the part not decreed while the de¬ 
fendant prefers neither an appeal nor a cross-ob¬ 
jection. In such a case the Court of appeal has 
no jurisdiction to enter into the question whether 
the plaintiff is entitled or not to any decree at all 
and to dismiss his suit wholesale. AIR (Vol 12) 1925 
Pat 285 : 4 Pat 37 : 82 Ind Cas 984 (DB). 

-O. 41, R. 33 — Dismissal of entire suit. 

An Appellate Court cannot dismiss a suit, when 
some of the defendants onlv come before it as ap¬ 
pellants. AIR (Vol 4) 1917 Cal 87 : 38 Ind Cas 140 
(DB). 

(e) Joint decree. 

-O. 41, R. 33 — Where a joint decree was passed 

against defendants and only one of the defendants 
appealed and it was found that the suit was barred 
against all, it must, be dismissed even against the 
non-anpealing defendants. AIR (Vol 10) 1923 Mad 
392 : 17 MLW 251 : 74 Ind Cas 416 (DB). 

(f) Joint right. 

-O. 41, R. 33 — Where the plaintiff claims re¬ 
lief as against all defendants jointly, and his suit 
Is dismissed as against some defendants only, in 
an appeal against the dismissal, the appellate Court 
can dismiss the whole suit. AIR (Vol ll) 1924 Pat 
160 : 2 Pat 712 : 1 Pat LR Civ 356 : 5 Pat LT 
489 : 77 Ind Cas 357 (DB). 

(g) One set of defendants. 

-O. 41, R. 33 should not be utilized as a mode 

of evading court-fee — Separate and distinct de¬ 
crees passed against two sets of defendants — One 
set appealing — Decree, if can be set aside against 
non-appealing set. 

Although the wording of O. 41. R. 33 gives wide 
powers to the Court, still it should not bo exercised 
in' such a way as to interfere with the provisions of 
other enactments, e.g., Court-fees Act. Care, of 
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course, must be taken in each case to see that R. 3a 
is not utilized as a mode of evading court-fees. 
Where the decree passed against two sets of defen¬ 
dants are separate and distinct but only one set of i 
defendants appeals not from the whole decree but 
from that part alone which affects it, the decree 
against the non-appealing defendants cannot be set 
aside in appeal. AIR (Vol 27) 1940 Pat 137 : 18 Pat 
768 : 6 BR 407 : 21 PLT 420 : 186 Ind Cas 865 (DB). 

(h) One defendant. 

-O. 41, R. 33 — Non-appealing defendant — Ap¬ 
peal by one defendant only — Others not impleaded 
— Decree in favour of defendant not a party. 

A suit for profits was decreed partly against K 
and party against J and J and B preferred an 
appeal, without impleading K as a party to it. K 
did not appeal, and no appeal or cross-objection 
was filed by the plaintiffs against J and B. The Ap¬ 
pellate Court held that K was not liable at all for 
any sum. It dismissed the appeal and at the sam* 
time modified the decree by exempting K, and de¬ 
creeing the whole amount as against J. On second 
appeal by J and B, held that the Lower Court bad 
jurisdiction to modify the decree as it did. AIR (Vol 
8) 1921 All 367 : 18 ALJ 925 : 58 Ind Cas 114 (DB>.‘ 

-O. 41, R. 33 — Dismissal of suit against one 

defendant — Dismissal against other defendants 
not impleaded — Power of High Court. 

Where a suit is dismissed against one of the de¬ 
fendants as time barred, the High Court can dis¬ 
miss it against the other defendants who did not 
appeal. AIR (Vol 3) 1916 Mad 887 : 29 Ind Cas 
579(1) (DB). 

(i) Relief. 

-O. 41, Rr. 33 and 22 — Relief — Ijara in record 

of rigffits — Onus. 

In a suit for arrears of rent against tenants and 
co-sharers the latter pleaded their right to ijara 
interest, which would bar the plaintiff’s suit. Held, 
that the onus was on the co-sharers to prove that 
the Ijara was valid, subsisting and operative at the 
time of suit. Though respondent does not file a 
memorandum of cross-objections relief can be given 
to him under O. 41, R. 33, C. P. C. AIR (Vol 14) 
1917 Pat 373 : 42 Ind Cas 414. 

-O. 41, R. 33 — Where the Lower Appellate 

Court set aside a mortgage decree against non-ap¬ 
pealing defendants though the grounds of their 
defence were not common, the High Court upset 
the decree. AIR (Vol 3) 1916 Mad 907 : 31 Ind CaS 
986 (DB). 

(j) Rent suit. 

-O. 41, R. 33 — The first Court passed a decree in 

a rent suit for a proportionate amount of rent,, 
payable in respect of land included in the plaint, 
and held that the holding covered more land. In 
an appeal bv the plaintiff, the Appellate Court held 
that no relief should be granted to the plaintiff and 
thus dismissed the suit. Held, that having regard to 
R. 33, the Appellate Court’s decision was not without 
jurisdiction. AIR (Vol 7) 1920 Cal 990 : 62 Ind Cas 
623. 

(k) Separate defences. 

-O. 41, R. 33 — Separate defences — Both found 

against. 

Suit decreed against K and J, both taking sepa¬ 
rate defences — K not appealing — J appealing 
on his behalf only — Suit against K cannot be dis¬ 
missed in J's appeal. AIR (Vol 15) 1928 Lah 279 : 
106 Ind Cas 875. 

-O. 41, R. 33 — A brought a suit for redemption 

against. B and C of two houses, one in possession 
of B and the other in possession of C. B pleaded 
bar of limitation and C pleaded that A was entitled' 
to redeem onlv on paying a certain amount. Trial 
Court decreed plaintiff’s suit on condition of his-' 
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paying the amount claimed by C. B appealed 
against the decree impleading other defendant as 
respondent. The lower appellate Court set aside 
the trial Court’s decree both as against B and C. 

Held, that the decree against C could not be set 
aside under O. 41, R. 4. AIR (Vol 14) 1927 All 177 : 
99 Ind Cas 280. 

(1) Separate interest. 

-O. 41, R. 33 — A decree was passed against se¬ 
veral persons, only some of whom appealed against 
it so far as their interests were concerned. Others 
being content with the decree did not complain 
against it and admitted the claim of the other party. 

Held, that the appellate Court had no jurisdiction 
under O. 41. R, 33. to reverse that part of the decree 
which was not appealed against as the decree re¬ 
lating to that part became final. 10 LW 357, Diss, 
from 1 LW 376 and 28 MLJ 334 not Apnr. AIR (Vol 
15) 1928 Mad 1144 : 116 Ind Cas 824.' 

(m) Several defendants. 

-O. 41, R. 33 — Suit against several defendants — 

Ex parte decree against some — Document sued 
upon found to be forgery and suit, dismissed against 
others — Appeal — Power of Appellate Court to 
dismiss suit against ex parte defendants also. 

The plaintiff instituted a suit against 7 defen¬ 
dants to enforce an agreement of sale executed by 
the husband of defendant No. 1 and father of the 
defendant No. 7. The Court passed an ex parte de¬ 
cree against all the 7 defendants. Defendants Nos. 
2 to 6 afterwards applied to him to set aside that 
ex parte decree and restore the suit so far as it was 
against them; and the Subordinate Judge who dealt 
with that application set aside the whole decree 
against all the defendants. On appeal the ex parte 
decree against defendants Nos. 1 and 7 was restored. 
The suit was ultimately dismissed against defen¬ 
dants Nos. 2 to 6 on the ground that the agree¬ 
ment sued upon was not a genuine document. The 
plaintiff appealed and the High Court being also 
of the same opinion dismissed the suit against de¬ 
fendants Nos. 2 to 6: 

Held, that the High Court had power under O. 41, 
R. 33, Civil P. C., to dismiss the suit against defen¬ 
dants Nos. 1 and 7 also, although an ex parte decree 
had been passed against them and an order setting 
aside that decree had been confirmed on appeal. 

Held, also, that in the circumstances, the decree 
against defendants Nos. 1 and 7 should be set aside 
in the interests of justice. AIR (Vol 20) 1933 Mad 
529 : 37 MLW 798 : 65 MLJ 15 : 145 Ind Cas 
289 (DB). 

(n) Tenant and trespassers. 

-O. 41, R. 33 — Tenants and trespassers — Juris¬ 
diction. 

A landlord filed a suit against tenants in respect 
of rent due and other defendants were joined as 
trespassers. The suit was decreed against all de¬ 
fendants. The trespassers defendants only appeal¬ 
ed and challenged the decree on the ground of juris¬ 
diction. 

Held, that though, when a question of jurisdic¬ 
tion is raised with regard to a suit as framed, the 
jurisdiction will relate to the entire suit, yet in 
this case tenants defendants not being affected the 
decree against them need not be disturbed but the 
suit should be dismissed against the trespassers de¬ 
fendants. AIR (V 15) 1928 Mad 681 : 1928 MWN 
213 : 110 Ind Cas 247 (DB). 

--O. 41, R, 33 — Where in a suit for declaration of 

title to certain lands the tenants defendants pleaded 
occupancy rights and their claim was disallowed by 
the trial Court but on appeal by other defendants 
the claim was allowed though the tenants did not 

appeal. 
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Held, the Appellate Court’s judgment cannot be 
upheld and that, O. 41, R. 33 did not apply. AIR 
(Vol 12) 1925 Mad 771 : 48 MLJ 577 : 22 MLW 376 * 
1925 MWN 730 : 88 Ind Cas 99. 

(o) Two sets of defendants. 

--O. 41, R. 33 — Suit against two sets of defen¬ 
dants claiming relief alternatively either against 
first party or against second party — Decree pass¬ 
ed against defendant first party — No appeal by 
plaintiff but appeal by such party — App-ellate 

Court, if can pass decree against defendant second 
party. 

Where in a suit the relief is claimed either 
against deiendants’ first party or in the alterna¬ 
tive against defendants’ second party and the 
Court decrees the suit against defendants’ first 
party and the plaintiff does not appeal but an ap¬ 
peal is preferred by defendants’ first party, the 
Appellate Court is entitled to pass a decree against 
defendants’ second party even though there is no 
appeal by the plaintiff. The powers of the Appel¬ 
late Court are governed by O. 41, R. 33, Civil P. C. 
which are sufficiently wide to enable the Court to 
pass such decree. AIR (V 25) 1938 Pat 275 : 19 
PLT 198 : 17 Pat 338 : 4 BR 694 : 176 Ind Cas 269 
(DB). 

(p) Whole decree. 

-O. 41, R. 33 — When the whole decree cannot 

be set aside. 

Per Mukherji, J. — Where: the decree passed by 
the trial Court against some sets of defendants is 
really a combination of several decrees against the 
several sets of defendants and only one set of 
defendants appeals, the appellate Court cannot 
set aside the decree in whole. AIR (V 15) 1928 
Cal 593 : 109 Ind Cas 247 : 55 Cal 1193 (DB). 

-O. 41, R. 33 — Mortgage decree against two 

defendants — One defendant only appealing — 
Whole decree can be set aside. 

Where only one of the defendants aopealed from 
a mortgage decree. 

Held, that the Appellate Court was auite com¬ 
petent under the provisions of O. 41 R. 33 to set 
aside the whole decree although the' other defen¬ 
dant had not appealed. AIR (V 11) 1924 Pat 336- 
75 Ind Cas 946 : 1923 PHCC 332 (DB). 

(q) Modify decree. 

-O. 41, R. 33 — Power to modify decree in 

favour of. 

Where one only of three defts. appealed to the 
lower court which modified the decree of the 
Court of first instance in so far as the other defts., 
also were concerned. 

Held, it was wrong in modifying the decree ap¬ 
pealed against in favour of the absent deft-s. with¬ 
out making them parties to the appeal. AIR (Vol 
6) 1919 Cal 127 : 23 CWN 223 ; 49 Ind Cas 834 (DB). 

-O. 41, R. 33 — Power to modify decree in 

favour of deft, not party to the appeal. 

It is competent to a Court under O. 41. R. 33 to 
modify the decree of the Lower Court in favour of 
parties to the suit even though they have not been 
impleaded as respdts. in the Court of appeal. As aj 
rule where interference- with a decree in favour of 
a person not before the Court of appeal is deemed 
necessary, the Court should ini plead him in the 
exercise of its plenary powers. AIR (V 6) 1919 Mad 
196 : (1919) MWN 807 : 10 LW 357 : 53 Ind Casi 
201 (DB). 

-O. 41, Rr. 33 and 22 — Power to modify de¬ 
cree. 

An Appellate Court has power to modify the de¬ 
cree in the respondent’s favour though no cross¬ 
objections had been filed bv him. AIR (V 4) 1917 
Lah 423 : 168 PWR 1917 : 42 Ind Cas 443 (DB). 
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(r) Vary decree. 

-O. 41, R. 33 — Power to vary decree. 

Where a decree makes a minor personally liable 
on a guardian’s contract, the Appellate Court has 
jurisdiction to amend and rectify it, even in the 
absence of a memorandum of appeal or cross objec¬ 
tions by the minor. AIR (V 6) 1919 Mad 1102 : 
34 MLJ 177 : 23 MLT 280 : 45 Ind Cas 949 (DB). 

15. Nonsappearing parties. 

.-O 41, R. 33 — Power to vary decree to benefit 

of party who has not appealed. 

Order 41, R. 33, Civil P. C., has been enacted to 
empower the Appellate Court to do complete 
justice between the parties. The Appellate Court 
has power under this rule to vary the decree of the 
lower Court, although the variation may benefit 
a party who has not appealed. But the Court will 
exercise a wise judicial discretion in using the 
power under this rule. AIR (V 25) 1938 Mad 322: 
(1938) MWN 67 : 47 MLW 751 : (1938) 1 MLJ 154 : 
177 Ind Cas 693 (DB). 

_O. 41, R. 33 — Decree not appealed against 

inseparably connected. 

Though the power of the Appellate Court is wide, 
the cases in which it should interfere with the de¬ 
cree which has not been appealed against are 
those in which the portion of the decree appealed 
against is so inseparably connected with the decree 
not appealed against that justice cannot be done 1 , 
unless the portion against which no appeal has 
been preferred is also interfered with. 

(Where there were two independent transac¬ 
tions though the questions of law and fact involved 
in both of them were, to some extent, the same, 
the High Court refused to interfere.) AIR (V 24) 
1937 pat 40 : 17 PLT 730 : 3 BR 183 : 16 Pat 45 : 
166 Ind Cas 555 (DB). 

--o. 41, R. 33 — Party not filing appeal or cross¬ 
objection — Interference under O. 41, R. 33. 

Where a party has a right to invoke the assis¬ 
tance of the Court either by filing an appeal or 
cross-objections and has failed to avail himself of 
such right the Court will very rarely and then only 
for very cogent reasons interfere with the decree 
of the trial Court under O. 41, R. 33, Civil P. C. 
AIR (V 20) 1933 Lah 682 : 34 PLR 844 : 145 Ind CasJ 

432 (DB). 

__o. 41, R. 33 — Suit by some co-sharers implead¬ 
ing other co-sharers as defendants — Power of 
Appellate Court to pass decree in favour of all eo- 
sharers. 

A and B instituted a suit for possession implead¬ 
ing C and D, their co-sharers, as defendants. The 
trial Court pased a decree for the half share of 
A and B. On appeal by A, B and C the Appellate 
Court decreed the entire suit. On second appeal 
by the defendants: 

Held that the lower Appellate Court had power 
to pass a decree for the recovery of the entire pro¬ 
perty even in, respect of D’s share, in view of the 
provision of O. 41, R. 33. Civil P. C. AIR (Vol 20) 
1933 Lah 40 : 140 Ind Cas 22. 

_O. 41, R. 33 — Power to vary decree in favour 

of respondent. 

The powers given by O. 41. R. 33. are: veiy wide 
and they can be exercised even in favour of a res¬ 
pondent who has neither appealed nor filed a. 
cross-objection. Ind Rul (1932) Lah 661. 

_O. 41, R. 33 — Discretion. 

A decree in a suit for contribution was passed.' 
against two defendants. One defendant success¬ 
fully appealed but the other defendant was not 
made a respondent. Appellate Court passed an addi¬ 
tional decree against the absent defendant. 


Held under O. 41, R. 33 the Court could pass an 
order against a party to the, suit in his absence 
although it would have been sound exercise of dis¬ 
cretion to give an opportunity to that party of 
appearing before him and of being heard AIR 
(V 16) 1929 Cal 315 : 33 CWN 221 (DB). 

-O. 41, R. 33 — Power of Court to make decree 

in favour of. 

It does constantly occur where some people ap¬ 
peal and others do not that the Court is put in a 
position of having to make impossible or contradic¬ 
tory or unworkable orders. Accordingly, it has 
been given power to make a decree in favour of 
persons who have: not even approached it. This 
power may be exercised by the Court in favour of 
any of the parties who may not have filed any ap¬ 
peal or objection. AIR (V 16) 1929 Cal 123 : 48 
CLJ 281 : 32 CWN 1228 : 114 Ind Cas 84 : 56 Cal 
598 (DB). 

-O. 41, R. 33 — Respondents not filing cross- 

objections. 

Although there is no appeal or cross-objection 
by the respondents, it is still open to the Appellate 
Court to make a decree which would be proper in 
the circumstances of the ease. AIR (V 16) 1929 
Cal 28 : 49 CLJ 83 : 115 Ind Cas 180. 

-O. 41, R. 33 — Respondent not filing objec., 

tions. 

The object of R. 33 is manifestly to enable the 
Court to do complete justice between the parties 
to the appeal: where, for example, it is essential 
In order to grant relief to an appellant., the Court 
may grant relief to the respondent although he 
has not filed an apoeal or preferred an objection. 
AIR (V 15) 1928 All 77 : 50 All 218 : 108 Ind Cas 
728 : 25 ALJ 1017 (DB). 

-O. 41, R. 33 — Common defence. 

It is open to an appellate: Court to vary the de¬ 
cree appealed against, where there is a common 
defence even in favour of persons who have not 
appealed but who were parties to the suit. AIR 
(V 14) 1927 AH 37 : 48 All 551 : 24 ALJ 586 : 94 Ind 
Cas 347 (DB). 

-O. 41, R. 33 — Decree cannot be challenged. 

If a party against whom a decree has been pass¬ 
ed files no appeal, and no cross-objections when 
the opponent files an appeal, then he cannot be 
allowed to dispute the decision of the Court below 
against him. AIR (V 14) 1927 Bom 128 : 28 Bom 
LR 627 : 98 Ind Cas 383 (DB). 

-O. 41, R. 33 — Legal representatives not on 

record. 

Where one of the appellants dies and in con¬ 
sequence of his legal representatives not being 
brought on the record the appeal abates, the Court 
can accept the appeal In favour of all the appellants 
including the legal representatives rot brought on 
record. AIR (V 13) 1926 Lah 564 : 94 Ind Cas 530: 
(DB). 

-O. 41. R. 33 — Power to quash the whole de¬ 
cree — Sufficient reason. 

O. 41. R. 33 gives an appellate Court in an appeal 
against a portion of the decree alone, jurisdiction 
to quash whole of the decree-passed, against the 
respondent, although the respondent had not him¬ 
self appealed against the decree or filed cross¬ 
objections, in the presence: of sufficient reasons 
for the respondent not doing so. The respondent’s 
failure to present cross-objections or to appeal due 
to the state of authorities at the time subsequent¬ 
ly changed, as to the period when the cross-appeal 
or memorandum ought to have been filed, was held 
to have been due to sufficient reasons. AIR (V 32) 
1925 Mad 26 : 85 Ind Cas 312 : 20 MLW 761. 
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16. Non-appealing plaintiffs. 

-O. 41, R. 33 — Power of appellate Court to 

alter decree in favour of plaintiff who is respon¬ 
dent to appeal and who has not either filed appeal 
or objection. 

Order 41, R. 33, confers upon the Appellate Court 
very wide powers to pass such orders as may 
dispose of the dispute between the parties to the 
litigation. The rule expressly empowers a Court to 
pass an appropriate decree not only in favour of 
the appellant but in favour of any of the res¬ 
pondents or parties although respondents or par¬ 
ties may not have filed an appeal or objection. 
There is no bar, therefore, to the Appellate Court 
altering the decree of the trial Court in favour 
of the, plaintiff who is a respondent in the appeal. 
To contend that although the Appellate Court 
may alter a decree in favour of a respondent who 
has not appealed, it has no power to do so to the 
detriment of other respondents, would be to nul¬ 
lify the rule altogether. AIR (Vol 27) 1940 Pat 47: 
6 BR 23: 184 Ind Cas 137. 

-O. 41, R. 33 — Suit dismissed against one de¬ 
fendant — No appeal or cross-objection filed — 
Relief against such defendant in second appeal. 

Where the plaintiff’s suit against several defen¬ 
dants is dismissed as against one of them and the 
plaintiff does not prefer any appeal or cross-ob¬ 
jection in the lower Appellate Court against the 
trial Court’s decision nor is the point taken as a 
ground of second appeal to the High Court, it is 
not proper to give the plaintiff any relief under 
O. 41, R. 33, against such defendant against whom 
the suit was dismissed. AIR (Vol 26) 1939 Cal 
593 (DB). 

-O. 41, R. 33 — Where an action is dismissed 

and an appeal has been filed by one: of the defen¬ 
dants. the Appellate Court has power under O. 
41. R. 33. Civil P. C. to grant the plaintiff relief 
even if he had not preferred an appeal but has 
filed only cross-objection. AIR (Vol 26) 1939 Pat 
504: 6 BR 141: 185 Ind Cas 250 (DB). 

-O. 41. R. 33 — Plaintiff purchasing land from 

defendants Nos. 2 and 3 — Entry in Record of 
Right showing land as belonging to defendant No. 
1 — Suit by plaintiff against defendants Nos. 1. 2 
and 3, for possession or in alternative for money 
paid — Court granting decree for price paid — 
Appeal by defendants Nos. 2 and 3 — Plaintiff 
and defendant No. 1 made respondents — Plain¬ 
tiff appearing but not defendant No. 1 — Appel¬ 
late Court, if can reverse decree and pass onp 
against defendant No. 1 who did not appear, in 
favour of plaintiff who did not appeal for posses¬ 
sion and mesne profits. 

Defendants Nos. 2 and 3 sold certain land to 
the plaintiff. The plaintiff alleged that he was 
dispossessed from this land on account of certain 
entries in the Record of Rights, whereupon the 
plaintiff filed a suit impleading defendant No. 1 
with whose lands the purchased land was said to 
have amalgamated, and defendants Nos. 2 and. 3. 

The prayer was either to get possession of the 
land or to get the price that he had paid to de¬ 
fendants Nos. 2 and 3 The Munsif decreed the 
plaintiff’s suit and passed a modified decree in 
the terms that the plaintiff was entitled to get a 
sum of Rs. 175. from the defendants Nos. 2 and 3. 
Defendants Nos. 2 and 3 appealed to the lower Ap¬ 
pellate Court. The plaintiff and the defendant 
No. 1 were made respondents. The plaintiff ap¬ 
peared, but the defendant No. 1 did not appear 
and the lower Appellate Court, having come to 
the conclusion that the plaintiff was entitled to 
the land he claimed, passed a decree: against the 


defendant No. 1 and reversed the decision of the 
Munsif with regard to defendants Nos. 2 and 3. 

The plaintiff was given a decree for declaration 
of title to and recovery of possession of the dis¬ 
puted land along with mesne profits: 

Held, that the lower Appellate Court had under 
O. 41, R. 33, Civil P. C. ample powers to pass an 
order’ of this nature. When the lower Appellate 
Court found that the plaintiff was not entitled to 
the alternative prayer which was granted by the 
Court of first instance it was its duty to grant, 
if the findings justified the: other relief in order 
to adjust the rights of the parties in accordance 
with justice, equity and good conscience. AIR 
(Vol 25) 1938 Pat 323: 4 BR 449: 174 Ind Cas 452. 

_O. 41, R. 33 — The Appellate Court has power 

to pass a decree for possession as mortgagees in 
favour of the plaintiffs even though they had not 
appealed. AIR (Vol 19) 1932 All 32: (1931) ALJ 
601 : 133 Ind Cas 536 (DB). 

_O. 41, R. 33 — Mistake of law. 

Where a person brings a suit claiming 3 4th as 
his share as an heir to his father and the Court 
allows only 1/2 and where in an appeal by the 
other party the person is found entitled to 3 4th/ 
as his share in view oi the change in the law in¬ 
troduced by a ruling published subsequent to the 
decision by the lower Court, the High Court, has 
power to correct lower Court’s mistake ol lav/ even 
though the person has not appealed against 
lower Court’s decision allowing him only 1/2 as 
his share. AIR (Vol 17) 1930 Rang 190 (DB). 

_O. 41, R. 33 — Pre-emption suit — Part de¬ 
creed — Vendor no title to the other part — Ap¬ 
peal by vendee. 

A pre-emption suit alleged in the first place that 
the sale of a portion of the property sold was in¬ 
valid and in the second place claimed possession 
by pre-emption of the whole property or any 
part thereof as the Court may think proper. The 
trial Court decreed the claim for pre-emption in 
respect of only a part of the property, holding 
that as regards the rest the vendor had no title. 
The pre-emptor submitted to the decree but the 
vendee appealed and urged that the whole suit 
should be dismissed for defect of partial pre-emp¬ 
tion. 

Held further; that although the pre-emptor 
plaintiff did not appeal from the lower Court's 
decree, still the appellate Court had power to con¬ 
sider the alternative case to pre-empt the whole 
property and to decree the whole suit. AIR (Vol 
16) 1929 All 398: 116 Ind Cas 16: 1929 ALJ 589 
(DB). 

_O. 41, R. 33 — The powers conferred under 

R. 33 are very wide but they are: to be resorted to 
with great care and circumspection and not as 
a matter of course but only where strong grounds 
exist for the exercise of such powers. 

Tlie unsuccessful co-plaintiff was not a party 
to the appeal which had been preferred by the 
unsuccessful defendant against the successful co- 
plaintifT. The determination of his right, title 
or interest in the properly was not necessary for 
the grant of proper or adquate relief to the par¬ 
ties actually before the appellate Court. The law 
of limitation had completely run out against him 
and the decree against him had become final. He 
did not pay the necessary Court-fee for an appeal 
on his behalf. 

Held: in view of all these circumstances it would 
be extremely difficult to hold that the legislature 
could ever have intended to extend O. 41, R. 33, 
to a person so situated as the co-plaintiff who did 
not appeal. AIR (Vol 15) 1928 All 746: 51 All 
63. 26 ALJ 1139: 111 Ind Cas 751 (DB). 
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O. 41. R. 33 — When only one plaintiff ap¬ 
peals against the dismissal of a suit, the Court) 
has power to set aside the entire decree of the 
trial Court and grant relief to all the plaintiffs. 
AIR (Vol 13) 1923 All 425: 94 Ind Cas 315. 

-O. 41, R. 33 — There were three defendants 

to the suit. The suit was decreed as against the 
first two defendants but dismissed as against the 
third defendant. The first two defendants ap¬ 
pealed; but the plaintiff did not appeal against 
the dismissal of his claim against the third de¬ 
fendant. 

Held, that the appellate Court could pass a de¬ 
cree against the 3rd defendant alone: while exone¬ 
rating the first two defendants. AIR (Vol 12) 
1925 All 555: 88 Ind Cas 438: 47 All 597: 23 ALJ 
501: 6 LRA Civ. 346 (DB). 

-O. 41, R. 33 — Appeal by one — If decree in 

favour of all can be passed. 

Under O. 41, R. 33 an Appellate Court can 
pass a decree in favour of all the plffs. though 
only one of them has appealed. 26 PWR 1912: 34 
PLR 1912: 13 Ind Cas 957. 

17. Parties. 

-O. 41, R. 33 — Appeal in suit for contribution. 

Suit for contribution — Decree as claimed by 
plaintiff — Appeal by one of defendants without 
making others parties on ground that basis of cal¬ 
culation for contribution was wrong. 

Held, that the defendants who were left out were 
necessary parties to the appeal and the appeal in 
their absence was incompetent. AIR (Vol 31) 1944 
Cal 383: 79 CLJ 45: 48 CWN 484. 

-O. 41, Rr. 33, 4, S. 35 — “Parties” — Suit de¬ 
creed by trial Court against Y and dismissed against 
X without costs — Appeal by Y — Appellate Court 
while dismissing suit against Y also, can decree costs 
incurred by X in the trial Court — Defendants filing 
joint memorandum of appeal .— Appeal allowed — 
Separate sets of Pleaders’ fee, if can be allowed — 
Trial Court’s decree against A and P* on common 
ground — Appeal by A alone — Appellate Court 
while dismissing suit against A, it can dismiss 
it with costs against B also. 

Rule 33 of O. 41, Civil P. C., authorises Appellate 
Court to pass any decree which ought to have been 
passed by the trial Court. The word ‘parties’ in 
R. 33, is wide enough to include persons who were 
parties to the suit in the trial Court but were not 
parties to the appeal. Where, therefore, the trial 
Court dismisses the suit against one of the defend¬ 
ants X without awarding him any costs, the Appel¬ 
late Court in the appeal by the other defendant Y 
while dismissing the suit against Y also can under 
O. 41, R. 33, decree costs incurred by X in the trial 
Court even if X did not file any appeal or cross-ob¬ 
jection and was not a party to the appeal. Order 
41, R. 4 cannot apply to such a case as it contem¬ 
plates a case where the decree appealed against 
proceeds on any ground common to all the defend¬ 
ants. 

Where the defendants file a joint memorandum 
of appeal from the decree passed against them by 
the trial Court, the Appellate Court while allowing 
the appeal cannot award separate sets of Pleaders' 
fee for appeal to each defendant. 

Where the decree of the trial Court against de¬ 
fendants A and B proceeds on a common ground and 
A alone appeals, the Appellate Court while allowing 
the appeal and dismissing the suit against A can dis- 
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miss it with costs against B as well although he was 
not a party to appeal. AIR (Vol 29) 1942 Cal 257* 
ILR (1941) 2 Cal 556: 46 CWN 227: 204 Ind Cas 
618 (DB). \ 

-O. 41, R. 33 — Co-defendants against whom 

alternative claim was made, not made party. 

It is an elementary principle that no Court has 
jurisdiction to pass a decree against any person 
who is not a party to the proceeding before it. An 
Appellate Court has therefore no jurisdiction in an 
ordinary case of co-defendants against whom an 
alternative claim is preferred, to give a decree 
against one of those defendants who has not been 
made a party to the appeal. AIR (Vol 27) 1940 
Mad 609: 51 MLW 615: 1940 MWN 422: 191 Ind 
Cas 891. 

-O. 41, R. 33 — Party to suit not necessary 

party to appeal not joined in appeal — Decree 
even in his favour, if can be passed. 

There is nothing in the wording of R. 33 of 

O. 41, to show that the power under that rule can 
be exercised only in the case of a person who is 
interested in the appeal. Hence if once it is found 
that a certain person, party to the suit, who was 
not joined in the appeal is not a necessary party 
to the appeal, the Appellate Court can pass a 
decree in his favour when it can in no way pre¬ 
judice the opposite party. AIR (Vol 26) 1939 Rang 
213: 182 Ind Cas 1005. 

-O. 41, R. 33 — Suit dismissed against co¬ 
defendant — No appeal against him — Order 
against him, if can be passed. 

What is contemplated by R. 33, O. 41, Civil 

P. C., is that an order may be passed in favour of 
a person who has not appealed but not that an 
order can be passed against a person who is not 
a party to the appeal and who is not on the record. 
The discretionary power of the Court under O. 41, 
Rr. 20 and 33, however ample it may be, cannot 
be used to the detriment, or prejudice of a person 
against whom the suit has been dismissed by the 
trial Court and against whom no appeal had been 
preferred before the lower Appellate Court. AIR 
(Vol 24) 1937 Sind 312: 173 Ind Cas 862 (DB). 

-O. 41, R. 33 •— Person not party to appeal — 

Order against him. 

What is contemplated by R. 33 of O. 41, Civil 
P. C., is that an order may be passed in favour of 
a person who has not appealed but not that an 
order can be passed against a person who is not 
a party to the appeal and who is not on the record. 
AIR (Vol 24) 1937 Sind 236: 21 SLR 4S6: 171 Ind 
Cas 315 (DR). 

--O. 41, R. 33 — Rule 33 does not authorise the 

Court to pass a decree against a person who is not 
a party to the appeal. AIR (Vol 22) 1935 Cal 24: 
61 Cal 919: 154 Ind Cas 101. 

-O. 41, R. 33 — Suit for correction of entries 

in Record of Rights — All landlords are necessary 
parties — Death of some abates the suit or the 
appeal therefrom and the provisions of O. 41, R. 33 
cannot be invoked in aid of one of the defendants- 
appelhints. AIR (Vol 20) 1933 Cal 787: 37 CWN 
756: 58 CLJ 29: 146 Ind Cas 831 (2) (DB). 

-(). 41, R. 33 — Meaning of. 

The word “parties” in O. 41, R. 33, is intended 
lo connote persons other than those who have been 
arrayed as appellants or respondents in the appeal. 
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A decree can, therefore, be passed in favour but 
uot against a person who is no party to the appeal. 

AIR (Yol 16) 1929 All 243: 115 Ind Cas 436: 51 
All 575: 1929 ALJ 344 (DB). 

-O. 41, R. 33 — Meaning of. 

The word “parties” in O. 41, R. 33 is not intended 
to connote persons other than those who are array¬ 
ed as appellants or respondents in the appeal. AIR 
(Vol 15) 1928 All 746 : 51 All 63 ; 26 ALJ 1139 : 
111 Ind Cas 751 (DB). 

; 18. Powers of Appellate Court. 

(a) General. 

(al) Abatement. 

(b) Cross appeals. 

•(c) Decree. 

(d) Discretion. 

(e) Enhancement of Rent. 

(f) Evidence. 

(g) Insufficient Court-fee. 

<h) Issue of Commission. 

(i) Limits. 

(j) Memo of objections, absence of. 

(k) No cross objections. 

(l) No appeal. 

(m) Non-appealing defendants. 

<n) Partition. 

(o) Portion not appealed. 

(p) Party not appealing. 

{q) Point not taken in Lower Court. 

<r) Rectification. 

(s) Redemption suit. 

(t) Review. 

(u) Remand. 

(v) To do justice. 

(w) Vendor and Purchaser. 

(a) General. 

-O. 41, R. 33 — How to be exercised. 

The power given to the appellate Court under 
O. 41, R. 33, C. P. Code, should be exercised with 
discretion and in order to do justice between the 
parties. If there be two alternative cases made by 
the plaintiff and rebel is given by the trial Court 
in favour of the plaintiff under one of such alter¬ 
natives, and the defendants have preferred an ap¬ 
peal from that decree, it is competent for the ap¬ 
pellate Court to allow the claims of the plaintiff on 
the second alternative which had been dismissed 
by the trial Court. If the appellate Court inter¬ 
feres with or modifies or extends the decision of the 
lower Court to give effect to that decision by inter¬ 
ference if justice and equity demand, the Court is 
entitled to interfere, if necessary, with the rights 
and liabilities of those who are not in fact appeal¬ 
ing from the decision of the trial Court. What is 
required under these provisions is to empower the 
appellate Court to do complete justice between the 
parties without trenching upon the provisions con¬ 
tained in the Code or in other special statutes rela¬ 
ting to limitation or court-fees. AIR (Vol 38) 1951 

Cal 199. 

-O. 41, R. 33 — Subsequent events — Power 

to take notice. 

The power of the appellate Court under O. 41, 
R. 33, C. P. Code, to make further or other decree 
or order as the case may require would justify 
consideration of events taking place after the insti¬ 
tution of the suit in proper cases. There wouk 
Got be any excess of jurisdiction if in the exercise 


of the power given to it under that rule the Court 
takes notice ot facts which entitled a plaintiff to 
a relief which though claimed in the plaint could 
not be given to him on the date of the suit. Nor¬ 
mally, and as a general rule, a Court of appeal in 
considering the correctness of the judgment of the 
Court below is to confine itself to the state of the 
case at the time when the judgment was given. 
But in exceptional cases it may depart from tin's 
rule in order to shorten litigation or to achieve the 
ends of justice. 

Where, therefore, in a suit for redemption which 
was not premature the relief claimed was that re¬ 
demption or delivery of possession of the property 
be decreed without payment of mortgage money 
on the ground that the charge had been extinguish¬ 
ed by operation of law, but that relief was not 
available to the plaintiff on the date of the suit and 
became available during the pendency of the ap¬ 
peal, the appellate Court would not be exceeding 
its jurisdiction in granting that relief. AIR (Yol 37) 
1950 Assam 208 (DB). 

-O. 41, R. 33 — Modification of decree in fav¬ 
our of party not appealing or preferring memoran¬ 
dum of objections — Rule. 

Order 41, R. 33. though it is in very wide terms, 
cannot be interpreted in such a way as to abrogate 
the other provisions in the Code, with regard to 
the filing of appeals, cross-objections, etc. As an 
ordinary rule, an appellate Court must not, there¬ 
fore, reverse or vary a decree in favour ol a party 
who has not appealed or preferred any objections 
against it and this general rule should hold good 
notwithstanding R. 33 of O. 41, which enables an 
appellate Court in exceptional circumstances to 
pass decrees in favour of person not preferring any 
appeal or cross-objection. 

The illustiation to the rule gives some indication 
of the class o. cases in whicn ft. 33 will apply, e.g., 
where, as a result of interference in favour of the 
appellant, further interference with the decree 
under appeal is rendered necessary in order to ad¬ 
just the rights of the parties according to justice, 
equity and good conscience. 

Held, the appellate Court was not justified in 
modifying a part of the decree of the Court of 
first instance, on appeal by the defendant, but 
without any appeal or cross-objections having been 
preferred by the plaintiffs against that part of the 
decree which was against them. To be retained. 
AIR (Vol 37) 1950 Pat 346 (DB). 

-O. 41, R. 33 and O. 47, R. 1 — Powers under 

O. 41, R. 33 not exercised by the appellate Court 
at the time of judgment — If could he exercised on 
an application for review of that judgment. 

Order 41. R. 33, C. P. Code, is a purely enabling 
provision which enables the appellate Court to 
exercise certain powers in favour ot a party who 
has not filed the appeal if the circumstances of the 
case and the interests of justice so require. The 
powers being discretionary, no Court can he com¬ 
pelled to make an'order under this rule; but if 
the appellate Court, while it allows the appeal, 
refuses to make an order in favour of a non-appeal¬ 
ing party, whose position is identically the same 
as that of the successful appellant, without apply¬ 
ing its mind to the provisions of O. 41, R. 33, 
C. P. Code and without considering whether it 
should or should not exercise its power under that 
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rule, the Court is not incompetent to rectify its 
omission and reconsider the matter if and when it 
is brought to its notice by way of an application 
for review. Where in fact there is an omission on 
the part of the Court to consider the clear provi¬ 
sion of O. 41, R. 33, when the original judgment 
was passed, such omission would constitute a suffi¬ 
cient ground analogous to those mentioned in O. 47. 
R 1, and the Court would not be incompetent to 
reconsider the matter, if it so desired. AIR (Vol 36) 
1949 FC 106 : 1949-2 MLJ 20 : 1949 FCR 36 : 1949 
FLJ 125. 

—-O. 41, R. 33 — Trial Court granting injunc¬ 

tion restraining defendant from obstructing public 
road but omitting to direct removal of obstruction 
Appeal by defendant — Appellate Court, if can 
direct removal of obstruction by defendant. 

Where the trial Court grants a permanent in¬ 
junction restraining the defendants from causing 
obstruction to a procession taken by the plaint’ 
along a certain public road but omits to direct the 
removal of the obstruction, the appellate Court, on 
appeal by the defendants, has power under O. 41, 
R. 33, C. P. Code, to grant a mandatory injunction 
ordering the defendants to remove the obstruc¬ 
tion, although there is no appeal by the plaintiff. 
Under O. 41, R. 33, the appellate Court has power 
to pass any decree in the form in which it ought 
to have been passed by the trial Court. The ap¬ 
pellate Court in supplementing the decree does not 
add any relief which is not granted by the trial 
Court but simply elucidates the trial Court’s decree. 
AIR (Vol 33) 1946 Nag 228: ILR (1946) Nag 246: 
223 Ind Cas 486: 1946 NLJ 223. 

-O. 41, R. 33 — Appellate Court held, could 

change and vary the decree of the trial Court. 

Plaintiff filed a suit for arrears of annuity allow¬ 
ance and prayed for a charge decree for arrears. 
The trial Court decreed the suit but did not create 
a charge. On appeal the defendant was exonerated 

from personal liability but the charge on property 
was given; 

Held, that it was competent for the Appellate 
Court under O. 41, R. 33, Civil P. C. to vary the 
decree and the order passed by the lower Court 
even though no objection was taken to that part 
of the decree in the trial Court. AIR (Vol 24) 1937 
Cal 10: 40 CWN 1397: 168 Ind Cas 646 (DR). 

-O. 41, R. 33 — Appellate Court should not 

reverse the decision of trial Court solely on the 
ground that the trial Court had goiw into the ques¬ 
tion of paramount title when the trial Court thou¬ 
ght it fit to do so in the interest of all parties to 
a mortgage suit. ATR (Vol 23) 1936 Mad 338: 43 
MLW 525: (1936) MWN 579: 163 Ind Cas 303. 

-O. 41. R. 33 — Where the appellants sued for 

a declaration that the development trust had no 
right to claim a tax from them for an injunction 
restraining the defendants from selling the plaintiffs' 
properties to realise the tax and the trial Court, 
holding that a claim for a bare declaration or in¬ 
junction was not maintainable issued a mandamus 
against the defendants : 

Held, ii) that the appellants were entitled to sue 
for the reliefs claimed by them and it was not. 
therefore, a case for issuing a mandamus under 
S. 45, Specific Relief Act; 

(ii) that the Appellate Court had power under 
O. 41, R. 33, Civil P. C. to modify the decree pass¬ 
ed by the trial Court by granting a declaration 
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that the proceedings taken against the appellants 
were ultra vires and void and by ordering the res¬ 
pondents to release the properties. AIR (Vol 19) 
1932 Rang 123: 10 Rang 412: 139 Ind Cas 566 
(FB;. 

-O. 41, R. 33 — The Appellate Court in a pro¬ 
per case, can allow a respondent, who has not filed 
an appeal or a memorandum of objections, to argue 
that the plaintiff’s suit should be dismissed but this 
power will not be exercised by Court except on 
suciffient grounds. AIR (Vol 18) 1931 Mad 513 • 
131 Ind Cas 833. 

-O. 41, R. 33 •— No appeal — Mortgage decree 

cannot be converted into personal decree. 

Where the appellate Court reversed the mortgage 
decree of the lower Court and gave a money decree 
instead of mortgage decree in spite of the fact that 
the mortgagors had not appealed nor filed a cross- 
objection. 

Held : that the appellate Court had no power 
under O. 41, R. 33, to take such an action and 
acted ultra vires. AIR (V 15) 1928 Nag 322 : 112 
Ind Cas 893. 


-O. 41, R. 33 — Even in the absence of a res¬ 
pondent an appellate Court has the power to vary 
the decree in his favour. AIR (Vol 14) 1927 Nag 
196: 101 Ind Cas 255. 

-O. 41, R. 33 — Appeal from part of the judg¬ 
ment. 

An appellate Court has power to give any judg¬ 
ment and make any order which ought to have 
been made, and to make such further or other 
order as the case may require. O. 41, R. 33 con¬ 
fers powers to do this, although the appeal may be 
from a part of the judgment only, and although the 
respondent may not complain of the decision. AIR 
(Vol 13) 1926 Oudh 304: 13 OLJ 648: 3 OWN 299: 
95 Ind Cas 957. 

-O. 41, R. 33 — Where appeal has been filed.» 

Though no general rule can be laid down that 
Court should not apply O. 41, R. 33 in favour of 
party who has appealed or filed cross-objections 
and failed, yet, without strong reasons, it will not 
take such a course. AIR (Vol 12) 1925 Lab 2: 17 
PWR 1923: 79 Ind Cas 670 (DB). 

-O. 41, R. 33 — Of decree — Form — Confir¬ 
ming decree. 

Where a decree is confirmed on appeal any order 
to amend the decree so as to make it agree with the 
judgment should be passed by the Appellate Court. 
The omission on the part of the party to file a memo 
of objections praying for the amendment of the 
decree when Appellate Court lias cognizance of 
the case, will not have the clicct of taking away the 
party’s inherent right to have a decree in accord¬ 
ance with the judgment passed in his favour. AIR 
(Vol 12) 1925 Mad 735: 88 Ind Cas 828: 1925 M 
WN 209: 49 MLJ 385. 

-O. 41, R. 33 — Appeal by some and of part 

of a decree. 

Rule 33 of O. 41 of the Code, enables the Appel - 
late Court to deal with the entire decree although 
the appeal may be as to a part of the decree, and 
also to give directions in favour of parties who have 

ed any appeal or objection In an 
appeal from a part of the decree by some of the 
parties the entire decree becomes the subject-matter 
of the appeal. AIR (Vol 12) 1925 Pat 40: 3 Pat 
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327: 79 Ind Cas 794: 5 PLT 21: 1924 PHCC 105 
(DB). 

-O. 41, R. 33 — Decree in part against defen¬ 
dant. 

Where a suit is decreed partly against one defen¬ 
dant and partly against another defendant but only 
one defendant appeals and the other is not made 
a party to the appeal, it is open to the appellate 
Court to modify the decree of the lower Court by 
making the whole sum payable by the defendant 
who has appealed. AIR (Vol 8) 1921 All 367: 43 
All 85 (DB). 

-O. 41, R. 33 — An Appellate Court has power 

to pass any decree which ought to have been pass¬ 
ed or to make any further decree as the case may 
require in favour of any of the parties. AIR (Vol 
6) 1919 Pat 196: (1919) Pat 393: 51 Ind Cas 981 
(2) (DB). 

-O. 41, R. 33 — The object of O. 41, R. 33 C. 

P C., is to enable the Court to do complete justice 
between the parties to the appeal. It was not in¬ 
tended to enable a deft, to obtain for a plff. not 
a party to the appeal a relief which the latter never 
asked for. AIR (Vol 5) 1918 Nag 228: 14 NLR 55: 
44 Ind Cas 51. 

-O. 41, R. 33 — Where A, a broker purchased 

paddy from the plff. for B, and C, and the plff. 
sued A, B and C for recovery of the price and the 
trial Court granted a decree against A. alone, but 
on appeal by the plff. the Divisional Court decreed 
the plff.’s claim against B and C making no order 
as to the decree against A, for the reason that he 
had not appealed at all. Held by the Chief Court 
that the Divisional Court was wrong in not cancel¬ 
ling the decree against A. and under O. 41, R. 33 
it set aside the decree of the Court of first instance 
passed against A. AIR (Vol 4) 1917 LB 61: 39 Ind 
Cas 149. 

-O. 41, Rr. 33 and 4 — Co-sharers suit by some 

impleading others as defts. — Decree in favour of 
all. 

Where some of the co-sharers brimr a suit for 
recovery of their share of the common properties 
impleading the others as defts. and the first court 
granted a decree in favour of all of them, held, 
that it was the duty of the Appellate Court to trans¬ 
pose the co-sharer defts. as plffs. and maintain the 
decree in their favour and that it was not proper 
to dismiss the suit so far as the co-sharer were con¬ 
cerned. AIR (Vol 3) 1916 PC 96: 43 Cal 660: 20 
CWN 522: 30 MLT 529: (1916) 1 MWN 332: 3 
LW 471: 18 Bom LR 418: 24 CLJ 1: 20 MLT 10- 
33 Ind Cas 452. 

-O. 41, R. 33 — The discretion given to. an ap¬ 
pellate Court under O. 41, R. 33 is very wide and 
empowers the Court to act in such a manner as will 
seem equitable to all parties. 65 PWR 1911: 103 
PLR 1911: 9 Ind Cas 825. 

-O. 41, R. 33 — Power to dismiss suit and 

alter decree. 

The High Court can only try the case on the 
issues on which the parties went to trial and hence 
it cannot dismiss a suit in which a decree was pass¬ 
ed in the Lower Court in the plff’s favour, on an 
appeal hv plff. (1910) 6 Ind Ca« 446 (Cal) (DB). 

(a-1) Abatement 

--O. 41, R. 33 — Appellate Court has power to 

declare not only that the appeal had abated but 
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also that the suit has abated. AIR 1926 Lah 607, 
Not Foil.; AIR 1928 Lah 359 Expl. and Not Foil. 
AIR^Vol 16) 1929 Lah 256: 118 Ind Cas 437. 

(b) Cross appeals. 

-O. 41, R. 33 — Cross-appeals out of same suit 

— Legal representative of deceased party added in 
time in one appeal but not in the other — Latter 
appeal abates. It is however open to the defen¬ 
dant appellant to ask Appellate Court to exercise 
its powers under O. 41, R. 33 and give any proper 
relief. AIR (Vol 18) 1931 Mad 277: 60 MLJ 267: 
33 MLW 411: 130 Ind Cas 764. 

(c) Decree. 

■——O. 41, R. 33 — Decree in favour of plaintiff 
of trial Court supplemented by Appellate Court in 
appeal by defendant — No new relief added but 
decree merely elucidated — Decree of Appellate 
Court supplementing that of trial Court is valid. 

The trial Court found that the road in question 
was a public road and passed a decree for perman¬ 
ent injunction restraining the defendants from ob¬ 
structing the procession being taken out by the plain* 
tiff along that road but omitted to direct the removal 
of the wire-fencing which caused the obstruction. 
The lower Appellate Court in an appeal by the de¬ 
fendants supplemented the decree by adding that 
the defendants had no right to cause nuisance by 
putting any sort of obstruction on the road and by 
a mandatory injunction ordered the defendants to 
remove the wire-fencing erected by them across the 
road. It was contended that in the absence of ap¬ 
peal by the plaintiff the lower Appellate Court ought 
not to have supplemented the decree: 

Held, that the lower Appellate Court had power 
under O. 41, R. 33, Civil P. C., to pass any decree 
in the form in which it ought to have been passed by 
the trial Court; that in view of the trial Court’s find¬ 
ing the plaintiff could have applied under S. 152 for 
amendment of the decree so as to bring it in line 
with the judgment; that the lower Appellate Court 
in supplementing the decree did not add any relief 
which was not granted by the trial Court but simply 
elucidated the trial Court’s decree that as the de¬ 
claration was that the road was a public road, tho 
removal of the wire-fencing was implicit in the de¬ 
cree of the trial Court; and that all that the lower 
Appellate Court did was to,make them explicit. AIR 
(Vol 33) 1946 Nag 228: 1946 NLJ 223: 1LR (1946) 
Nag 246: 223 Ind Cas 486. 

-O. 41, Rr, 33, 4 — Decree against any of debts, 

it can be altered. 

Provisions of O. 41, R. 33 are in wide terms and, 
give the Appellate Court ample power to pass such 
orders as it may deem just and proper and necessary 
to do full justice having regard to all the circum¬ 
stances of the case; though they must not be so ap¬ 
plied as to disregard other provisions of the law, such 
as those contained in the Limitation Act and the 
Court-fees Act. 

Order 41, R. 33 is intended to enable the Appel¬ 
late Court, where its decision interferes with or 
modifies or extends the decision of the lower Court, 
to give effect to that decision by interfering, if ne¬ 
cessary, even with rights and liabilities of those 
who have not in fact appealed from the decision of 
the trial Court; but it ought not to be applied to 
cases where there has been a distinct and separate 
decree against persons who have not chosen to ap- 
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peal. AIR (Vol 29) 1942 Pat 204: 20 Pat 811: 8 BR 
421: 23 PLT588: 198 Ind Cas 521 (DB). 

-O. 41, R. 33 — Power to pass decree in favour 

of respondent against co-respondent. 

A borrowed a sum of money from B. B transfer¬ 
red the debt to C. C sued A and B. The trial Court 
passed a decree against A for half the amount and 
a decree against B for the other half, holding that B 
was entitled only to half the amount. C appeal¬ 
ed. The Appellate Court held that the money be¬ 
longed entirely to B but refused to pass a decree 
for the whole amount against A holding that it had 
no power to do so on the ground that C had not put 
in appearance: 

Held, that the Appellate Court had power under 
O. 41, R. 33, Civil P. C., to pass a decree for the en¬ 
tire amount against A even though C had not put in 
appearance. AIR (V 18) 1931 Nag 97 : 132 Ind 
Cas 459. 

-O. 41, R. 33 — Power to pass proper decree. 

The High Court had power to pass a proper de¬ 
cree by expunging, from the decree of the lower 
court the direction of the lower court with regard to 
the manner of the realisation of the decretal amount 
which is not justified by law. AIR (Vol 6) 1919 Lah 
341: 59 PWR 1919: 51 Ind Cas 819 (DB). 

-O. 41, R. 33 — Alternative decree — No appeal 

by plaintiff. 

Where plaintiff succeeded against one of the two 
defendants against whom relief was claimed in the 
alternative on an appeal by one defendant only the 
decree can be passed against the other defendant. 
AIR (Vol 3; 1916 Cal 237: 22 CLJ 391: 32 Ind Cas 
491 (DB). 

-O. 41, R. 33 — Under O. 41, R. 33, C. P. C., the 

High Court is entitled to pass any decree which is 
in accordance with justice, whatever the decision of 
the first Court or the Lower Appellate Court may 
have been. AIR (Vol 3) 1916 Mad 56: 27 Ind Cas 
336 (DB). 

-O. 41, R. 33 — To pass decree against any or 

all of co-defendants. 

Order 41, R. 33 empowers an Appellate Court to 
pass in appeal a decree against any or all of the co¬ 
defendants against one or more of whom the Lower 
tCourt passed the decree under appeal. AIR (Vol 3; 
1916 Pat 16: 37 Ind Cas 842. 

-O. 41, R. 33 — An Appellate Court should not 

set aside the decree as a whole where the app. al 
is not against the whole decree. (1913) IS Ind Cas 
543 (All) (DB). 

-O. 41, R. 33 — Appeal not against the whole 

decree. 

An Appellate Court r hould not disturb the decree 
of the lower court so as to aflect the decrees against 
those defendants who had not appealed from the 
decree. (1913) 18 Ind Cas 530 (All). 

-O. 41, R. 33 — Decree. 

Where a suit by co-plainlifls of whom 


ed to cases where as a result of the Appellate Court's 
interference with the decree in favour of the appel¬ 
lant, further interference is required to adjust the 
rights of the parties according to justice, equity and 
good conscience. AIR (Vol 1) 1914 Cal 722: 22 CLJ 
390: 24 Ind Cas 208 (£>B). 

(e) Enhancement of rent. 

-O. 41, R. 33 — Suit for enhancement of rent — 

Appeal by tenant — No appeal or cross-objection by 
landlord against the lower Court’s order — Appellate 
Court cannot further enhance the rent. AIR (Vol 22) 
1935 Cal 458: 39 CWN 420. 

(f) Evidence, 

-O. 41, R. 33 — An Appellate Court has no pow¬ 
er to question the admissibility of a document on 
the ground that it has not been duly stamped, where 
the Lower Court has already admitted the docu¬ 
ment in evidence. UBR 1907-09: Stamp Act p. 3: 4 
Ind Cas 1086. 

(g) Insufficient Court-fee. 

-O. 41, R. 33 — Insufficient Court-fee — Appel¬ 
late Court reversing but can reject the plaint on the 
ground of limitation. 

Where it was urged that, the first Court’s decision 
as to the insufficiency of the Court-fee, on the ground 
of which the plaint was rejected, having been re¬ 
versed, the lower appellate Court ought to have re¬ 
manded the case and not entertained and decided 
the objection on the ground of limitation, held, the 
plaint can be rejected if from the statement therein 
the suit is barred by any law. If the plaintiff does 
not show in the plaint the grounds of exemption for 
bringing the suit after the period prescribed by law 
as is his duty to do under O. 7, R. 6, the appellate 
Court can reject the plaint as the first Court can do. 
AIR (V 10) 1923 Nag 30. 

(h) Issue of Commission. 

-O. 41, R. 33 — An appellate Court can issue a 

commission for the purpose of examining the ac¬ 
counts and remedying certain mistakes and omis¬ 
sions made by the previous Commissioner. AIK (Vci 
10) 1923 Lah 115: 77 Ind Cas 207: 3 Lah 382 (DB). 

(i) Limits. 

-O. 41, R. 33 — The rule should not be invoked 

to enable a litigant to avoid the provisions of other 
statutes such as the Limitation Act or the Court- 
fees Act. 5 Pat LJ 328 ; (1920) Pat HCC 161 : 
1 Pat LT 434 ; 56 Ind Cas 262 : AIR (V 7) 1920 
Pat 77 (DB). 

-O. 41, R. 33 — O. 41, R. 33 of the C. P. C., must 

be cautiously applied, generally in cases where but 
for recourse to it the ends of justice would be de¬ 
feated. Thus, the rule should not be invoked in fav¬ 
our of a litigant so as to enable him to evade the 
nrovisions of other statutes like the Limitation Act 
and the Court-fees Act. AIR (V 5) 1918 Cal 13 : 
28 CLJ 123 : 48 Ind Cas 78 (FB). 

-O. 41, R. 33 — The rule is widely expressed 

and should he limited to cases when the interferen- 


onc or the other is entitled to the property, is 
•dismissed as one ol them failed to establish the title 
it the dismissal bars the right ol eo-plainlilFs the Ap¬ 
pellate Court should act under O. 41, R. 33 (a) an 1 
pass a decree. (1911) 38 C 721 : 12 Ind Cas 931 
<DB). 

(cl) Discretion. 

--O. 41, R. 33 — The power contained in the rub- 


cc is required to adjust the rights of the parties in 
accordance with justice, equity and good conscience. 
Where a plaintiff obtained a decree for a portion of 
the claim and appealed against the part disallowed 
and the defendant did not prefer any cross appeal 
nor take objections, the court of appeal had no pow¬ 
er in the proper exercise of discretion to dismiss 
plaintiff's suit. AIR (Vol 4) 1917 Cal 343: 38 Ind Cas 


must be used with discretion and is ordinarily limit- 361 (DB). 
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-O. 41, R. 33 — R. 33 is very wide but care 

and discretion must be used by Appellate Courts 
in exercising the powers conferred by the rule, and 
they should not lose sight of the other provisions of 
the Code itself nor of the Court-fees Act nor the law 
of limitation. R sued J for rents. The first Court 
partly decreed and partly dismissed the suit. R ap¬ 
pealed but J neither appealed nor filed any objec¬ 
tions. The Appellate Court referred certain issues 
to the lower cour t and on return of the findings dis¬ 
missed R’s suit entirely. Held, the dismissal of the 
entire suit was not a proper exercise of the discre¬ 
tion. (1912) 34 All 32: 8 ALJ 1111: 11 Ind Cas 640 
(FB). 

(j) Memo of objections, absence of. 

-O. 41, R. 33 — Pending a suit for administra¬ 
tion of the estate of the deceased, X applied to be 
made a defendant claiming to be the adopted son ot 
the deceased. The trial Court held in an interlocu¬ 
tory order that the adoption was unproved. X ap¬ 
pealed against this order but this appeal was dis¬ 
missed as premature. On preliminary decree being 
passed, odier parties appealed against it but X did 
not; nor did he submit any cross-objection when he 
was joined as respondent on his application in the 
appeal by the other parties. 

Held, that the memorandum of his previous ap¬ 
peal could not be dealt with as his cross-objection 
an this appeal. 

Held further: that under the circumstances it was 
not possible to reverse the findings against him un¬ 
der O. 41, R. 33, in the absence of a cross-objec¬ 
tion from him. AIR (Vol 17) 1930 Rang 237 (DB). 

(k) No cross objections. 

-O. 41, R. 33 — Respondent not filing cross-ob¬ 
jections — No grounds — Court will not exercise 
powers under R. 33 in his favour. 

The Appellate Court will not exercise its powers 
under R. 33 of O. 41, Civil P. C., in favour of a 
respondent who has not filed any cross-objections 
and no good grounds have been shown why these 
cross-objections were not filed. AIR (Vol 30) 1943 
Oudh 365: 1943 OWN (CC) 247 (2): 1943 AWR 
(CC) 60: 208 Ind Cas 356. 

-O. 41, R. 33 — Appellate Court can pass per¬ 
petual injunction in favour of plaintiff despite re¬ 
fusal by lower Court and his failure to ask lor it in 
memorandum of cross-objection. (1936) 63 Cal 1068: 
40 CWN 916: 63 CLJ 210. 

-O. 41, R. 33 — Appeal by plaintiff from partial 

decree — No cross-appeal or cross-objection — Suit 
if can be dismissed. 

O. 41, R. 33 though very widely expressed, is not 
to be applied to enable a party litigant to ignore the 
other provisions of the Code or the provisions of 
other statutes, such as Limitation Act or Court-fees 
Act, etc. Ordinarily, O. 41, R. 33 is limited to those 
cases where as a result of the Appellate Court s in¬ 
terference with the decree in favour of the appel¬ 
lant, further interference is required in order to ad¬ 
just the rights of the parties in accordance with jus¬ 
tice, equity and good conscience. On an appeal by 
•plaintiff against a partial decree for rent the whole 
suit could not be dismissed. Even if it could be, 
the discretion is not properly exercised in dismiss¬ 
ing it. AIR (Vol 3) 1916 Cal 250: 20 CWN 542: 22 
CLJ 394 : 32 Ind Cas 494 (DB). 


(1) No appeal. 

-O. 41, R. 33 — The High Court in second ap¬ 
peal and the District Judge on appeal can pass a de¬ 
cree against a defendant though the plaintiff 
has not filed any appeal or cross objections against 
die decree dismissing the suit against him. (1910) 
MWN 640: 8 MLT 377: 8 Ind Cas 366 (DB). 

(m) Non-appealing defendants. 

-O. 41, R. 33 — Decree in favour of. 

If the real dispute is between co-defendants, out 
of whom decree is passed against one, then in ap¬ 
peal from that decree plaintiff can be granted re¬ 
lief even against die non-appellant defendant if die 
Court finds it necessary. (1909) 12 OC 260: 3 Ind 
Cas 917 (DB). 

(n) Partition. 

-O. 41, R. 33 — Partition suit. 

The Appellate Court has power to exercise the 
powers conferred upon it by O. 41, R. 33, in parti¬ 
tion suits. There is no restriction of the powers as to 
any class of suits under that rule. Whether in any case 
power should be exercised is in die discretion of the 
Court. AIR (Vol 9) 1922 Cal 398: 69 Ind Cas 981: 49 
Cal 379 (DB). 

(o) Portion not appealed. 

-O. 41, R. 33 — An Appellate Court has no 

power to interfere with the decree of the first court 
with regard to matters regarding which there was 
no appeal preferred to the Appellate Court. (1911) 
9 Ind Cas 121 (Sind). 

(p) Party not appealing. 

-O. 41, Rr. 33 and 22 — Powers of Appellate 

Court — Party not appealing. 

On appeal by one of die defendants against whom 
a decree had been made without cross-objection by 
plaintiff his suit was dismissed. Held, plaintiff can¬ 
not appeal against the Appellate decree and claim a 
decree against the other defendant. (1910) MWN 
546: 34 M 249: 20 MLJ 369: 7 MLT 178: 5 Ind 
Cas 927 (DB). 

(q) Point not taken in Lower Court 

-O. 41, R. 33 — In spite of die defective plead¬ 
ings of parties, an Appellate Court is right in deter¬ 
mining their legal rights on the evidence adduced in 
the case. A new plea which might be rebutted by 
evidence could not be raised for the fir;,t time on 
appeal. (1911-1912) 6 LBR 144: 6 Bur LT 72: 19 Ind 
Cas 2. 

(r) Rectification. 

-O. 41, R. 33 — Property misdescribed in sale- 

deed — Suit for rectification of sale-dee J and pos¬ 
session — Court granting possession according to 
right description ot property but failing to grant re¬ 
lief of rectification expressly in judgment though 
holding on issue that deed should be rectified — Ap¬ 
plication to Appellate Court by vendee to amend 
decree by granting relief of rectification of decree 
— On appeal by vendor — Such mistake held could 
be rectified bv Apoellate Court though no appeal 
filed. AIR (Vol 24) 1937 All 401: (1937) ALJ 280: 
1937 AWR (IIC) 245: ILR (1937) All 489: 169 Ind 
Cas 570. 

(s) Redemption suit. 

-O. 41, R. 33 — Amount fixed by trial Court de¬ 
posited — Mortgagee continuing in possession of 
part of property — Mortgagee’s appeal dismissed — 
The mortgagor is not entitled to a direction from the 
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Appellate Court for taking further account. AIR 
(Vol 27) 1940 Cal 550: ILR (1940) 1 Cal 544: 191 
Ind Cas 398. 

(t) Review. 

-O. 41, R. 33 — An Appellate Court cannot re¬ 
view and act upon the copy of a document not duly 
proved before the first Court. Where an omission 
to grant a relief is a mere slip of the pen, it can be 
decreed on further appeal, though no appeal is pre¬ 
ferred against the decree of the first Court. 93 PWR 
1909: 83 PLR 1909: 4 Ind Cas 892. 

(u) Remand. 

O. 41, R. 33 — Remand of whole case on the 


merits — Practice. 

Where a suit had been partly decreed in appeal 
and no second appeal had been preferred to the 
High Court against the portion allowed, the High 
Court has ample jurisdiction to make an order re¬ 
manding the whole case for determination on the 
merits. AIR (Vol 6) 1919 Cal 65: 46 Cal 738: 52 
Ind Cas 801 (1) (DB). 

(v) To do justice. 

-O. 41, R. 33 — Power to make order to do jus¬ 
tice. 

If in a suit by certain reversioners for recovery 
of possession of the properties of the last male owner 
one or other of the plaintiffs is entered to the pro¬ 
perty by succession, the suit should not he dismissed 
because one of the plaintiffs alone has failed to 
make out a title, particularly, when, as a result of 
the dismissal of the suit the right of the 
co-plaintiffs would he barred. In such a case the 
Appellate Court should act under O. 41, R. 33 C. 
P. C. AIR (Vol 2) 1915 PC 57: 43 C 417: 36 Ind 
Cas 499. 

(w) Vendor and Purchaser. 

-O. 41, It. 33 — Trusts Act (1 of 1882) S. 

91 — Vendor and purchaser — Breach of contract 
— Suit by 1st contracting party — Form of decree. 

Where a vendor agreed to sell a certain property 
to a certain person, but afterwards sold the proper¬ 
ty to another and the first contracting party brought 
a suit for specific performance. Held, that the pro¬ 
per decree to be passed was not to declare the sec¬ 
ond sale void but to direct the subsequent purchas¬ 
ers to execute a conveyance to the plaintiff. The 
Court has power under O. 41, R. 33 to p iss such a 
decree. The purchaser can only be considered as a 
trustee for the first contracting party. 10 MLT 52-1: 
(1911) 2 MWN 560: 22 MLJ 124: 13 Ind Cas 176 
(DB). 

19. Relief. 

-O. 41, R. 33 — Relief under — Availab lity — 

Conditions — Right to apply under R. 33 of O. 41 
after pursuit and failure of other remedies. 

The relief which can he granted under R. 33 of 
O. 41, C. P. Code, can only be granted in a pending 
appeal and not in an appeal which had been already 
disposed of. Though the latitude of the discretion 
vested in the Court under that provision of law is 
very large, the discretion is invokahlc only in a pend¬ 
ing appeal. 

The concluding words of R. 33 of O. 41, name¬ 
ly, “although such respondents or parties may not 
have filed any appeal or objection” shows that where 
a party has pursued such a remedy but failed In* 
could not apply under the rule. 62 LW 251: 1949 
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MWN 213: AIR (Vol 36) 1949 Mad 763: (1949) 1 
MLJ 425. 

-O. 41, R. 33 — Alternative Reliefs — One re¬ 
lief denied — Other relief can be granted and that 
fully. 1 

Rule 33 is primarily intended for a contingency 
like this when there are two alternative prayers 
made by the plaintiff he may be well satisfied with 
one of the reliefs obtained by him. But if on appeal 
that relief is denied to him in justice the plaintiff 
ought to be given the other alternative relief if the 
findings arrived at by the appellate Court justify 
such a decree. If the plaintiff is entitled to the al¬ 
ternative relief as prayed for in the plaint when a 
decree is made under O. 41, R. 33, the plaintiff 
should get all that he is entitled to under the judg¬ 
ment arrived at by the Court of appeal; for example 
in a suit for declaration of title and recovery of pos¬ 
session or for recovery of compensation if the plain¬ 
tiff is given a decree for recovery ol possession, h<* 
is also entitled to mesne profits. AIR (Vol 14) 1927 
Cal 831: 105 Ind Cas 600: 46 CLJ 247 (DB). 

-O. 41, R. 33 — Where plaintiff made alterna¬ 
tive claims on one of which the Trial Court decreed 
the claim, the appellate Court in reversing the de¬ 
cree is bound to see whether the plaintiff is not en¬ 
titled to die alternative relief. AIR (Vol 12) 1925 
Lah 155: 6 LLJ 464. 

-O. 41, R. 33 — Relief to — Principle to be 

borne in mind. 

Where the lower appellate Court interferes with 
the portion of decree to which the plaintiff had sub¬ 
mitted by not appealing, it docs not exceed the pow¬ 
ers given to it as Appellate Court by O. 41, R. 33 if 
it adopts the principle on which the decision of the 
First Court was based and makes an order which it 
considers ought to have been made on the basis of 
of that principle. AIR (Vol If) 1924 Pat 322: 72 Ind 
Cas 96. 

-O. 41, R. 33 — When can be used. 

An appellate Court can grant relief to an appel¬ 
lant as against a defendant against whom there is no 
appeal. The powers conferred by O. 41, R. 33, 
should be exercised in cases where, as the result of 
an Appellate Court’s interference in favour of the 
/appellant, further interference is required to adjust 
the rights of the parties in accordance with justice, 
equity and good conscience. (1922) 64 Ind Cas 178 
(Cal) (DB). 

-O. 41, R. 33 and O. 7, R. 7 — New reliefs — 

Reliefs not claimed not to be granted. 

An usufructuary mortgagee who sues the purchas¬ 
ers of the equity of redemption and prays for a de¬ 
cree for possession or for a money decree, is not en¬ 
titled to a decree for the usufruct of the property ac¬ 
cumulated in the hands of the District Magistrate 
ubile the property was under attachment in pro¬ 
ceedings under S. 145 of the Cr. P. C. An Appel¬ 
late Court ought not to give a decree for a relief not 
claimed in the plaint. AIR (Vol 4) 1917 Pat 42: 2 
PLJ 698: 43 Ind Cas 463 (DB). 

20. Remand. 

-O. 41, R. 33 — Where on appeal from an order 

returning a plaint to he presented to the proper 
Court, an order was passed remanding the case to 
the trial Court no further appeal therefrom is com¬ 
petent. Nor is it liable to revision. (1930) 125 IncH 
Cas 581 (1) (All) (DR). 
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O. 41, R. 33 — Not limited to one under O. 
41, R. 23. 

The pleader of the defendants presented an ap¬ 
plication tor adjournment on the day fixed for hear¬ 
ing. The Court refused the application, proceeded 
to hear the plaintiff s evidence ex parte and passed 
a decree. On appeal the Appellate Court held that 
although sufficient reason had been shown for ad¬ 
journment, it had no power to remand except when 
the case came within O. 41, R. 23, C. P. Code. 

Held, the power of remand by the Appellate 
Court could not be limited to the case described in 
O. 41, R. 23. The lower Appellate Court has the 
power to consider the question whether the suit was 
heard ex parte against the appellant on sufficient 
grounds. It may be that a case may not fall within 
the scope of R. 23, O. 41, but the words of R. 33, 
O. 41 as also the provisions of S. 151 are wide en¬ 
ough to save the power of the Appellate Court to 
make an order suited to the circumstances of the 
case or in the interest of justice, and if necessary to 
remand the suit for a re-trial. AIR (Vol 9) 1922 
Rom 267: 63 Ind Cas 478: 46 Bom 184: 23 Bom LR 
769 (DB). 

21. Second Appeal. 

O. 41, R. 33 — Applicability in second appeal. 

The provisions of O. 41, R. 33, Civil P. C., are ap¬ 
plicable to a second appeal under the provisions of 
O. 42. AIR (V 30) 1943 All 342 : (1943) ALJ 440 • 
ILR (1943) All 830: 1943 AWR (HC) 211: 209 Ind 
Cas 538 (DB). 

-O. 41, R. 33 — Second Appeal — Order 41, 

R. 33, if can be applied by second Appellate Court 
when no point was raised in lower Appellate Court. 

Quaere — Whether in second appeal the High 
Court would be justified in applying the principles 
of O. 41, R. 33, Civil P. C., when that point is not 
raised in the lower Appellate Court. AIR (Vol 2S) 
1941 Oudh 56: 1940 OWN (CO 807: 1940 AWR 
(CC) 366: 16 Luck 113: 190 Ind Cas 334. 

O. 41, R. 33, S. 100 — Powers of second Ap¬ 
pellate Court — Suit dismissed under S. 78, Bengal 
Land Registration Act by Appellate Court — Plaintiff 
getting registered during pendency of second ap¬ 
peal. 

The provisions of O. 41, R. 33, Civil P. C., are 
wide enough to enable the Court to take into con¬ 
sideration the entry in the land registration record 
made since the institution of the second appeal. In 
special circumstances, the Court of second appeal 
can take notice of facts material to the decision of 
of a case which have arisen subsequent to the de¬ 
cision of the suit. Section 100 must be read with 
O. 41, R. 33. Order 41, R. 33, applies not only to 
appeals from original decrees but also to appeals 
from appellate decrees. 

Where, therefore, a suit for rent instituted by a 
mortgagee has been rightly dismissed by the trial 
Court as well as the first Appellate Court under S. 
78, Ben. Land Regis. Act, and during the pendency 
of the second appeal the mortgagee has been regis¬ 
tered under the Ben. Land Regis. Act, the Court of 
second appeal can pass a decree in his favour on 
the basis of the registration. AIR (Vol 27) 1940 Pat 
300 : 6 BR 229 : 21 PLT 165 : 185 Ind Cas 638 (DB). 

--O. 41, R. 33 — If a case arrives at the higher 

appellate tribunal in such a state that if the result 
is that, if to deal with the matter would involve 


hearing directly an appeal from the first Court with¬ 
out the intervention of the lower appellate Court, 
that course cannot be permitted. Where one of the 
parties had been given up in the lower appellate 
Court held, that relief could not be granted against 
him in Second Appeal. 43 Mad 803, Not Foil 19^9 
MWN 112 (DB). 

--O* 41, R- 33 — Ejectment su.'t — Change of 

law Law on the date ot appeal judgment. 

It is true that an appellate Court has to decide a 
case as it was presented before the trial Court and 
on a consideration of which the original judgment is 
based. But if the right claimed is one which has 
either ceased to exist or been modified by certain 
events which have transpired since the decree of 
the trial Court, the Court is bound to t ike notice 
of it in order to give just and proper relief to the 
parties to the appeal before it. The plaintiff let his 
premises to the defendant and standard rent was fix¬ 
ed under the Rent Act of 1920. On 14th March 
1923, the plaintiff gave a notice to the defendant 
asking him to vacate the premises by the end of 
March 192o. The defendant not having vacated 
within the time allowed to him, a suit was instituted 
on 13th May 1925, for ejectment against the defend¬ 
ant. The trial Court dismissed the plaintiffs suit 
on the ground that the defendant was protected 
from ejectment under the provisions of S. 11, Rent 
Act. This order was pronounced on 30th July’ 1926. 
There was an appeal by the plaintiff against the de¬ 
cree of the trial Court. The appeal came on for 
hearing on 29th July 1927. In the meantime the 
Rent Act expired on 31st March 1927 and ceased 
to exist. The appeal was heard and allowed. De¬ 
fendant came on second appeal. 

Held, that the case was rightly decided as on the 
day the lower appellate Court delivered its judgment 
the law applicable was the general law, i.e., T. P. 
Act, an the tenancy having been validly determined 
under it a decree ordering ejectment was correct 

AIR (Vol 15) 1928 Cal 436: 110 Ind Cas 715- 47 
CLJ 530 (DB). 


O. 41, R. 33 — Suit against two persons A and 15 
— Decree against A — Plaintiff not appealing — De¬ 
fendant’s appeal allowed in part — Plaintiff cannot 
implead B. 

A suit was filed against A, and B as agent of A. 
The trial Judge (the Original Side of the High 
Court) passed a decree against A but by his decree 
dismissed the suit against B but decreed that B should 
pay to the plaintiffs faxed costs and interest thereon. 
The plaintiffs did not appeal to the High Court 
against the decree of the trial Judge dismissing the 
suit against B. A and B jointly appealed to the High 
Court against the decree which had been made 
against them. On that appeal the High Court found 
that A was not liable to pay anything in respect of 
one of the suit contracts and modified the decree in 
respect of their liability under the other suit con¬ 
tract with certain costs and dismissed the suit 
against A and B. Against that decree of the High 
Court the plaintiffs appealed to the Privy Council. 

Held, the appeal to His Majesty in Council, in so 
far as B was concerned, was in effect, an appeal dir¬ 
ect to His Majesty in Council from the decree of the 
trial Judge, which is not allowable under the Code of 
Civil Procedure, or under the Letters Patent of the 
High Court, and that O. 41, R. 33 is not intended to 
apply to such an appeal and accordingly the appeal 
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so far as B was concerned should be dismissed. AIR 
(Vol 13) 1926 PC 34: 51 MLJ 570: 94 Ind Cas 767: 
49 Mad 435: 53 IA 84: 3 OWN 568: 1926 MWN 495: 
24 MLW 115: 44 CLJ 67: 28 Bom LR 1391: 31 
CWN 1. 

-O. 41, R. 33 — Absence of appeal to first Court. 

Where only a part of plaintiff’s claim is decreed by 
the trial Court and he does not appeal against the 
claim that is dismissed, but the defendant appeals 
against the claim allowed and the whole of plain¬ 
tiff’s claim is dismissed and he appeals against this 
dismissal second appellate Court may if it thinks 
proper allow the whole claim. AIR (Vol 13) 1926 
Rang 172: 97 Ind Cas 876: 4 Rang 110. 

-O. 41, R. 33 — An appeal to the Court of Ap¬ 
peal is by way of rehearing, and the Court may 
make such order as the Judge of first instance could 
have made if the case had been heard by him al: 
the date on which the appeal was heard. AIR (Vol 
12) 1925 Nag 251: 95 Ind Cas 371: 8 NLJ 14. 

-O. 41, R. 33 — Absence of appeal to first Court. 

Where a decree for foreclosure was asked for in 
plaint but the first Court passed only decree for sale 
and that was confirmed by the Appellate Court on 
appeal by defendant, the High Court cannot decree 
foreclosure where the plaintiff mortgagee had not ap¬ 
pealed to the lower Appellate Court against the de¬ 
cree of the first Court. AIR (Vol 9) 1922 Nag 1: 65 
Ind Cas 786: 19 NLR 81: 5 NLJ 114 (FB). 

22. Subsequent events. 

-O. 41, R. 33 — Appeal — Appellate Court’s duty 

to take notice of change pending appeal. 

An Appellate Court is entitled to take into con¬ 
sideration any change in circumstances during the 
pendency of the appeal from an order which wad 
prematurely passed. AIR (Vol 32» 1945 Oudh 25: 
1944 OWN (CC> 303: 1944 AWR (CC) 211 (DB). 

-O. 41, R. 33 — Statute affecting vested rights 

passed before hearing of appeal. 

Appellate Courts do and are entitled to take in¬ 
to account changes of circumstances which oc¬ 
cur between the date cf the: decree of the lower 
Court and the date of the hearing of the ap¬ 
peal and if necessary, a Court of Appeal will 
give retrospective effect to legislation even if bv 
so doing they are. obliged to interfere with the 
rights given to parties by decrees. Where after 
passing of a decree and before hearing of the ap¬ 
peal therefrom, a new enactment is passed and 
this has retrospective effect, which affected the 
vested rights of the parties, the Appellate Court, 
must take into account tlie: effect of the new Act. 
on the rights under consideration. AIR (Vol 23) 
1936 Bom 37: 37 Bom LR 955: GO Bom 125: 161 
Ind Cas 96 (DB>. 

-O. 41. R. 33 — It is incumbent on an appel¬ 
late Court to take notice of events happened since 
the institution of the suit or appeal and mould its 
decree according to the circumstances at the time 
of the final decree. AIR (Vol 17) 1930 Bom 254: 
54 Bom 125: 32 Bom LR 155 (DB). 

-O. 41, R. 33 — Cognizance of. 

The Court is entitled to take cognizance of 
events which have happened since the filing of 
suit or appeal. AIR (Vol 7> 1920 Bom 554: 32 
Bom LR 1252 (DB). 

-O. 11, R. 33 — Duty of Court to take rote. 

An Appellate Court should not shut its eyes to 
events occuring during the pendency of suit. 
AIR (Vol 7) 1920 Pat 559: 4 PLJ 312: 50 Ind Cas 
857 (DB). 


-O. 41, R. 33 — Appellate Court. 

A decision that a gift to unborn persons is in¬ 
valid before the passing of Madras Hindu Trans¬ 
fers and bequests Act (1914) can be set aside by 
the Appellate Court after the Act. 
The Appellate Court can pass such further del 
cree or order that may be necessitated by the in¬ 
troduction of new law during pendency of appeal 
AIR (Vol 5) 1918 Mad 1299: 21 MLT 93: 5 LW 
334: 40 Mad 818: 38 Ind Cas 223 (DB). 

-O. 41, R. 33 — Powers of Appellate Court. 

An Appellate Court can take cognizance ot 
matters which may have happened after the in¬ 
stitution of the suit for the purpose of moulding 
the relief that a party is entitled to, provided it 
is not based on a new title which accrued after 
the. action, so as to prevent in justice or avoid 
multiplicity of proceedings. Where owing to a 
mistake in the construction, of a mortgage deed 
the Lower Court decides that interest as well aa 
the principal sum was due on the date of default 
in payment of interest, the decree for the entire 
amount need not be disturbed if at the time of 
the decision of the appeal, the date for re-pay¬ 
ment of the principal sum due had passed. AIR 
(V 4) 1917 Mad 198 : (1916) 1 MWN 354 : 19 MLJ 
360: 34 Ind Cas 411 (DB). 

-O. 41, R. 33 — Power of Appellate Court. 

It is competent to the Appellate Court to 
take note of events happening during the pend¬ 
ency of the appeal so as to shorten litigation be¬ 
tween the parties. 20 MLJ 528: (1910) MWN 
331: 8 MLT 135: 7 Ind Cas 74 (DB). 

-O. 41. R. 35. 

See also Civil P. C. O. 41, R. 31. 

-O. 41, R. 35 — Costs can be awarded against 

a party in appeal, where the party is one of the 
answering respondents and its Counsel was pre¬ 
sent on many hearings of the case. AIR (Vol) 
28) 1941 Oudh 251: 1941 AWR (CC) 44: 1941 O 
WN (CC) 1: 16 Luck 697: 192 Ind Cas 269 (DB). 

-O. 41, R. 35 — In cases where an appeal ag¬ 
ainst a summary dismissal of an appeal succeeds, 
it is the general practice to allow costs through¬ 
out and those costs include the costs of the ap¬ 
peal in the lower Court which was summarily 
dismissed. AIR (Vol 26) 1939 Bom 493: 41 Bom 
LR 949: 136 Ind Cas 105. 

-(). 41. R. 35 — Appellate Court decree, how 

to be drawn up. 

Except when the Appellate Court confirms with¬ 
out variation the decree of the original Court, 
the decree of the Appellate Court must be drawn 
up in such a form that it can be executed with¬ 
out reference to the decree of the original Court 
AIR (Vol 22) 1935 Rang 139: 156 Ind Cas 318. 

-O. 41. R. 35 — Two cross appeals, whether 

like appeal and cross-objection — Distinction be¬ 
tween them. 

The case of two cross-appeals is not exactly 
identical with an appeal and a cross-objection. In 
the case of an apppeal and a cross-objection there 
is only one judgment delivered and only one de¬ 
cree is prepared by the Court which embodies the 
adjudication in both the appeal and the cross-ob¬ 
jection. On the other hand, under O. 41, R- 35, 
the decree of the Appellate Court has to contain 
the number of the appeal, the names and des¬ 
cription of the appellant and the respondent and 
a clear specification of the relief granted or other 
adjudication made. If there are two cross-appeal® 
pending in the; High Court, two decrees have to 
be prepared giving all these particulars. AIR 
(Vol 22) 1935 All 374: (1935) ALJ 352: 1935 AWR 
(HC) 380: 57 All 873: 155 Ind Cas 487 (FB). 
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—O. 41, R. 35 — Scope — If subject to O. 34 
— Mortgage suit — Costs — Rule — Personal lia¬ 
bility of judgment-debtor. 

Order 41, R. 35, C. P. Code, which speaks of a 
decree in appeal generally, must be read as sub¬ 
ject to the provisions of O. 34, which specifically 
provide in regard to costs in a mortgage suit. The 
general rule in a mortgage action, therefore, in 
that costs incurred by the mortgagee form part 
of the mortgage decree unless there is a specific 
direction that the whole or part of those costs 
shall be payable, personally by some or other of 
the judgment-debtcrs. Under the C. P. Code, the 
mortgagee in ordinary circumstances has an ad¬ 
ditional advantage, namely, that he can claim 
the benefits of a secured creditor not only in res¬ 
pect of the mortgage-debt but also in respect of 
costs incurred by him in enforcing the mortgage. 

AIR (Vol 35) 1948 Pat 127: 13 Cut. LT 39: 26 Pat 
422 (DB). 

——O. 41. R. 35 — Amendment of decree on re¬ 
view — Fresli appeal against amended decree. 

It is possible for a party to make an applica¬ 
tion for review and at the same time before that 
is decided to file; an appeal. The right course 
where parties adopt simultaneous remedies or 
endeavour to do so if the review measures are 
successful to any extent whatever is that a new 
decree should be: drawn up and the party choos¬ 
ing to file an appeal should file it against the de¬ 
cree as it appears in its final shape. 

Per Suhrawardy, J.— In a proper case the 
Court may grant time to a party to file an appeal 
from the final decree in the place of the aopeal 
from the original decree. AIR (Vol 18) 1931 Cal 
323: 34 CWN 1002 (DB). 

-O. 41, R. 35 — Cross-appeals. 

Cross-appeals against same decree: decided —< 
Same decree should be incorporated with each 
appellate record — Either decree read by itself 
should be complete. AIR (Vol 15) 1928 All 274: 
113 Ind Cas 93: 50 All 517: 26 ALJ 258 (DB). 

--O. 41, R. 35 — Sale — Application to set aside 

ex parte decree pending in Court, discretion of. 

It is not only competent to a Court of appeal 
but it may be its duty to take notice of events 
which have happened since the order challenged 
in appeal was made. When a sale has been set aside 
on the ground that the decree in execution of 
which the sale took place has been nullified by 
an ex parte decree in a regular suit, and an ap¬ 
peal has been preferred against the: order setting 
aside the sale, if during the pendency of the ap¬ 
peal the ex parte decree is set aside and the 
original decree restored, the appeal ought 
to be allowed and the sale restored. (1907) 6 C 

LJ 102 (104, 105) (DB). 

-O. 41, R. 35 — Suit dismissed on preliminary 

ground — Reversal in appeal. 

Where the defendants succeeded in securing the 
dismissal of the suit upon a preliminary ground 
proved in appeal to be untenable, they cannot 
evade liability to pay plaintiff’s costs. (1905) 9 

CWN 25 : 32 C 62 (72). 

-O. 41, R. 35 — Neutral party. 

Where a person not interested in the appeal is 
added as a party to satisfy the rules of procedure, 
but no notice is given to him that he need not 
appear, the costs of his appearance must be paid 
by the appellant who lost the apoeal (1901) 5 

CWN 217: 24 M. 377 (336): 28 IA 46 (PC). 

——O. 41, R. 35 —• Guardian ad litem of a luna¬ 
tic — Guardian filing an unnecessary appeal — 
Personal liability of the guardian to pay costs. 


734- 

The guardian ad litem appointed by the court 
usually gets his costs out of the estate of the de¬ 
fendant whom he represents if he does not re¬ 
cover them from the plaintiff, but when the. 
guaraian ad litem takes upon himself to appeal 
against a decree passed against the lunatic, whom 
he represents he must personally pay the costs in¬ 
curred. (1909) 11 Bom LR 1011: 34 B. 374: 4 Ind 
Cas 107 (107). 

-O. 41, R. 35' — Against successful appellant — 

Case not properly put before lower court. 

As the plaintiff (appellant) did not present the 
matter to the Munsiff in the proper light it was 
ordered that he should pay the costs of the res¬ 
pondent in the High Court, although the appeal 
was decided in his favour. (1905) 9 CWN 344 
(847): 2 CLJ 70. 

-O. 41, R. 35 — Second appeal — Discretion of 

court to give costs — Principle. 

A second appeal lies as to costs against an ap¬ 
pellate decree. A court has full discretion as to 
costs and that must be exercised on general prin¬ 
ciples and not arbitrarily. Case where it ’ was 
held that the order of the first court ordering 
that plaintiff who was the unsuccessful party 
was not to pay any costs to defendant was bad. 
(1903) 7 CWN 647 (648, 649). 

-O. 41-A (Mid), R. 1. 

-O. 41-A (Mad) R. 1 — Power to dispense with 

production of printed copies of judgment. 

The High Court has power to dispense with the 
production of the printed copies ol the judgment- 
appealed against when a certified copy of such judg¬ 
ment is attached with the memorandum of appeal. 
The power of the Court to dispense with the rro- 
duction of the copy ol the judgment under O. 41, 
R. 1 has not been taken away by O. 41-A (Mad) 11. 

1. AIR (Vol 33) 1916 Mad 163: 58 N1 LAV 670 1): 
(1945) 2 MLJ 563: (1946) MWN 39. 

-O. 41-A (Mad) R. 2. 

-O. 41-A (Mad), R. 2 — Provisions of R. 2^ if 

mandatory. 

The provisions of O. 41-A, (Mad) R. 2 are man¬ 
datory. A typed copy of the lower Courts order is, 
therefore, insufficient and the appellant must pro¬ 
duce the requisite number of printed copies of the 
order or judgment appealed against. AIR (Vol 3°) 
1945 Mad 353: (1945) 1 MLJ 268. 

-O. 41-A (Mad), R. 6. 

-O. 41-A, R. 6 (Mad), O. 3', R. 5, O. 41, R. 22 — 

O. 41-A, R. 6 prevails over O. 3, R. 5. 

The provisions of O. 41-A which is added by the 
Madras High Court being a special provision pre¬ 
vails over the general provision in O. 3, R. 5. Con¬ 
sequently in view of R. 6 of O. 41-A the notice of 
appeal must be served regularly either on the res¬ 
pondent or on his Advocate and service by merely 
leaving notice in the office of the Advocate as pro¬ 
vided under O. 3, R 5 is not service on the party or 
his Pleader for the purposes of limitation for filing 
memorandum of cross-objections under O. 41, R 92 
AIR (Vol 29) 1942 Mad 403: (1942) 1 MLJ 245- 55 
MLW 115: 1942 MWN 182 (2): 201 Ind Cas 785 
(DB). 

-O. 42. 

-O. 42 — The provisions of O. 41, R. 33 are ap¬ 
plicable to a second appeal under provisions of O. 
42, Civil P. C. AIR (Vol 30) 1943 All 342: (1943) 
ALJ 440: 1943 AWR (IIC) 211: ILR (1943) All 830: 
209 Ind Cas 538 (DB). 
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-O. 42 — It is only in the exercise of his appel¬ 
late power that a Judge of a High Court can ex¬ 
ercise his jurisdiction under O. 42, Civil P. C. read 
with O. 41, R. 19 and whatever order he may pass, 
it does, no doubt, affect the original appeal. AIll 
(Vol 22) 1935 Lah 815: 156 Ind Cas 454 (DB). 

-O. 42 — “Copy” means certified copy. 

The word “copy”, as used in O. 41 and also O. 42 
means copies duly certified under the provisions ot 
the Evidence Act and thus rendered capable of pro¬ 
duction before a Court of law for examination. AIR 
(V 16) 1929 Lah 771 : 30 PLR 587 : 11 LLJ 363 
(DB). 

- O. 42 — Question of fact — When High Court 

can give a finding. 

High Court holding in second appeal that certain 
evidence was improperly rejected in lower Court, can¬ 
not weigh the evidence and decide question of fact 
but must remand the case. 

Per Dawson Miller, C. J. — It is not for the High 
Court, sitting in second appeal, even if it think's 
that certain evidence had been improperly rejected 
by the lower Court, to weigh that evidence as 
against the evidences on the other side and arrive at 
a conclusion of fact upon the matter. But if there is 
■evidence on both sides, and the case cioes not come un 
der S. 103, C. P. Code the only possible thing to 
do is to remand the case for determination of the 
question of fact, taking int) consideration the evi¬ 
dence improperly rejected along with the other evi¬ 
dence in the case. 

Per Jwala Prasad, J. — Once a second appeal has 
been properly laid, Rr. 23, 24 and 25 under O. 41, 
and 42 will apply for the disposal of that appeal 
The finding of fact of the lower appellate Court 
having been set aside under S. 100. C. P. Code il 
evidence on the record is sufficient, there is notlvn' 
to prevent the High Court from going into evidence 
•£c determining the case finally under R. 24 of O. 41, 
S. 103, which has been added in the new Code 
(1908) has widened the power of the High Court to 
determine any issue not determined by the Court 
below after going into evidence. AIR (Vol 9) 1922 
Pat 417: 65 Ind Cas 536: 3 Pat LT 303 (DB). 

-O. 42 — Second appeal — Additional evid¬ 
ence.. 

Rule 27 of O. 41, C. P. Code, does not authorise 
an appellate Court to allow the production of addi¬ 
tional evidence in second appeal. AIK (Vol ID 
1924 Lah 444: 80 Ind Cas 998: 5 Lah 84 (DB). 

-O. 42, R. 1. 

See also Civil P. C., Ss. 100 to 103, 107 and 108. 

-O. 42, R. 1 — An appeal is properly presented 

when the memorandum of appeal is filed in Court 
accompanied by a copy of the judgment and decree 
appealed from. It is not necessary in the case of a 
second appeal to file with the memorandu n of ap¬ 
peal a copv of the judgment of the trial Court. AIK 
tV 23) 1936 Pesh 77 : 161 Ind Cas 708. 

-O. 42, It. I, Ss. 100 to 103 — “Appeals from ap¬ 
pellate decrees”, scone of — Oudh Courts Act (IV 
of 1925), S. 12 (2) Cross-objections. 

The words “appeals from appellate decrees” as 
used in O. 42, R. 1, have reference only to second 
appeals filed under S. 100. It would be anomalous 
that while an appellant is not under S. 12 (2> of the 
Oudh Courts Act entitled to appeal as of right, an 1 
cannot do so without obtaining a declaration from 


736 

the Single Judge concerned that the case is a fit 
one for appeal, the respondent should be allowed to 
file cross-objections as a matter of course without 
the necessity of obtaining any such declaration AIR 
(Vol 22) 1935 Oudh 88: 1935 OWN (CC) 8: 1935 RD 
12: 10 Luck 513: 153 Ind Cas 371 (DB). 

-O. 42, R. 1 — Trial Court’s judgment. 

The memo of Appeal in second appeals must be 
accompanied by a copy of the first Court’s judgment 
and if the latter is not presented till after limitation 
expires the appeal should be rejected as barred by 
time. AIR (Vol 10) 1923 Lah 144: 73 Ind Cas 910. 

-O. 42, R. 1 -— Rules of the Allahabad High 

Court. 

Under Ch. 3, R. 2, of the rules made by the Allaha- 
bad High Court and O. 42, R. 1, as amended by the 
Allahabad High Court a memorandum of second ap¬ 
peal must be accompanied by a copy of the judg¬ 
ment of the Court of first instance. Otherwise the 
Court must refuse to accept the memorandum un¬ 
der S. 122 of the C. P. Code. Both Ch. 3, R. 22 of 
the Rules of the Allahabad High Court and the 
amendment made by that Court in O. 42, R. 1, are 
intra vires. The terms of the amended O. 42, R. 1, 
do not allow the construction that the Court can 
dispense with the copy of judgment of die Trial 
Court. But when a properly constituted appeal is 
presented out of time, nothing prevents the applica¬ 
tion of Limitation Act, S. 5, in a proper case. AIR 
(Vol 8) 1921 All 23: 63 Ind Cas 338: 43 All 660: 19 
ALJ 598 (DB). 

-O. 42, R. 2. 

-O. 42, R 2 — Old Law — Copy of the inter¬ 
mediate order. 

W here a copy of the intermediate order disposing 
of the preliminary issues is not attached with the 
memorandum of appeal, appeal cannot be entertain¬ 
ed. Punjab Government Notification No. 138-G, 
dated 19th March 1926. empowers the High Court 
to dispense with a copy of the preliminary order but 
lhe power to dispense with a judgment should or¬ 
dinarily he exercised at the first hearing. AlR (Vol 
15) 1928 Lah 60: 9 LLJ 393: 105 Ind Cas 653: 29 
PLR 224 (DB). 

-O. 42, R. 2 — Judgment of trial Court. 

A memorandum of second appeal to the High 
Court must be accompanied by a copy of the judg¬ 
ment of the Court of first instance and if the latter 
is not presented till after the period of limitation has 
expired, the appeal should ordinarily be rejected as 
barred by limitation in the absence of any sufficient 
cause to explain the delav. AIR (Vol 14) 1927 Lah 
747: 105 Ind Cas 6S9 DB). 

-O. 42. R. 2 — Trial of some issues first and 

judgment thereon. 

Where the trial Judge decided some issues and 
afterwards he was succeeded by another Judge who 
decided the remaining issues and gave judgment only 
in respect of issues tried by him. 

Held, that the decision by the first Judge on the 
issues tried by him is a judgment. Such judgment 
is required to be filed with the memorandum of 
appeal to make the appeal competent. If this has 
not been done, the appeal cannot be entertained. 
AIR (Vol 13) 1926 Lah 638: 8 LLT 361: 27 PLR 701. 
97 Ind Cas 780 (DB). 

-O. 42, R. 2 — Copy filed by respondent. 

When a copy of the judgment of the Court of first 
instance is filed by the respondents In a cross-ap- 
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peal and not by the appellants, the latter cannot 
avail themselves of a copy filed by their adversar¬ 
ies. AIR (V 13) 1926 Lah 626 : 8 LLJ 397 : 27 
PLR 652: 97 Ind Cas 773 (DB). 

-O. 42, R. 2 — When a second appeal was not 

accompanied by a copy of the judgment of the Court 
of first instance (on the date on which it was pre¬ 
sented). 

Held, that there was no valid presentation of the 
appeal on that day. (1922) 67 Ind Cas 670: 3 LLJ 
255. 

-O. 43. 

-O. 43 — Provisions of O. 43, apply to pro¬ 
ceedings under the Madras Estates Land Act before 
Revenue Courts. Hence, an appeal lies against an 
order dismissing an application under O. 9, R. 13, 
filed in proceedings under the Madras Estates Land 
Act. AIR (Vol 30) 1943 Mad 656: 56 MLW 418: 1943 
MWN 474: (1943) 2 MLJ 193: 210 Ind Cas 87. 

—O. 43 — Appeal under O. 43, to High Court 
— Decision of Single Judge, appealability of — Let¬ 
ters Patent (Madras), Cl. 15. 

Under Cl. 15, Letters Patent (Madras), an ap¬ 
peal lies against the judgment of a Single Judge of 
the High Court passed on appeal preferred to the 
High Court under O. 43. The Code does not con¬ 
trol Cl. 15 of the Letters Patent. AIR (Vol 20) 1933 
Mad 570: 38 MLW 96: 65 MLJ 222: 56 Mad 915: 
(1933) MWN 850: 145 Ind Cas 419. 

-O. 43 *— Filing of order — Allahabad High 

Court Rr. 2 and 3. 

The filing of the formal order outside the limita¬ 
tion period for the filing of an appeal does not bring 
the appeal itself outside limitation. It is suffic: - it 
if the order is filed before the hearing. AIR (Vol 16) 
1929 All 858: 119‘Ind Cas 4 ,DB). 

-O. 43 — Second appeal — O. 21, R. 90 C. P. 

Code. 

No second appeal lies against an order setting 
aside or refusing to set aside a sale, although the 
matter is one between the decree-holder auction 
purchaser and judgment-debtor. AIR (V 14) 1927 
Cal 657: 104 Ind Cas 188: 45 CLJ 557 (DB). 

-O. 43 and S. 104 and O. 9, R. 3 — Appeal or¬ 
der. 

There is no appeal from an order under O. 43, R. 

3. (1911) 250 PWR 1911: 9 Ind Cas 238 (DB). 

-O. 43, R. 1. 

See also Civil P. C. Ss. 104 and 106. 

1. Arrest and attachment before judgment, (Q. 
38, Rr. 2, 3 and 6). 

2. An order of refusal to re-admit or re-hear 
appeal (O. 41, Rr. 19 and 21.) 

3. Finding of fact. 

4. Interpretation. 

5. Jurisdiction. 

6. No appeal. 

7. Non-compliance with Order for discovery, 
(O. 11, R. 21). 

8 . Order for attachment (O. 16, R. 10). 

9. Order as to costs. 

10. Order giving or refusing to give leave (O. 

22, Rr. 3 and 10). 

11. Order recording or refusing to record agree¬ 
ment, Compromise or satisfaction (O. 23, 
R. 3). 

12. Order refusing to set aside abatement or dis¬ 
missal of a suit (O. 22, R. 9). 

SF.Y.D./D.F. 24 
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13. Order for setting aside or refusing to set 
aside sale (O. 21, Rr. 72, 90 or 94. 

14. Pronouncing judgment against party (O. 8 , 
R. 10). 

15. Parties. 

16. Power of Court. 

17. Revision. 

18. Return of Memo of Appeal, and returning 
a plaint to be presented to proper Court. 
(O. 7, R. 10). 

19. Rejecting application to set aside decree 
passed ex parte (O. Q, R. 13). 

20. Remand, (O. 41, R. 23). 

21. Rejecting application to set aside dismiss¬ 
al of a suit (O. 9, Rr. 4 and 9. 

22. Receiver (O. 40, Rr. 1 , 3 and 4). 

23. Review application. 

24. Scope. 

25. Second appeal. 

26. Temporary injunctions and Interlocutory 
Order (O. 39, Rr. 1, 2, 4 or 10). 

27. Where the defendant shows came or fur¬ 
nishes security (O. 38, R. 6<2), ). 

1. Arrest and attachment before judgment. 

(O. 38, Rr. 2, 3 and 6 ). 

-O. 43, R. 1 — Objection to attachment before 

judgment by party in different capacity. 

\\ here an objection to the attachment before judg¬ 
ment is made by a party to the suit not in the capa¬ 
city in which he is being sued but claiming property 
on his own account the objection must be investi¬ 
gated under R. 58 and the following rules in O. 21. 
No appeal therefore, lies from the order of the trial 
Court on such matter.. AIR (Vol 25) 1938 Nag 321: 
ILR (1940) Nag 509: 176 Ind Cas 79. 

-O. 43, R. 1 (ci), O. 38, R. 5 (3) — Dismissal of 

application for attachment before judgment. 

No appeal lies under O. 43, R. 1 (q), where no 
conditional attachment has been made under O. 38, 
R. 5 (3) and the application for attachment before 
judgment ended in dismissal on the defendant show¬ 
ing cause against it. AIR (Vol 20) 1933 All 557: 
(1933) ALJ 1269: 146 Incl Cas 838 (DB). 

-O. 43, R. 1 (q) — An order under O. 38, R. 6 

accepting the contention of defendant that no or¬ 
der should be passed directing attachment of his pro¬ 
perty is appealable under O. 43, R. 1 (q). AIR ^Vol 
19) 1932 All 269: (1932) ALJ 228: 140 Ind Cas 95 
(DB). 

-O. 43, R. 1 — No appeal .— Attachment or ar¬ 
rest — ‘Judgment’. 

An order made under the provisions of O. 38, 
R. 5 is not a “Judgment” within the meaning of CI. 
13 of the Letters Patent, because it is a mere inter¬ 
locutory order which does not allect the merits of 
the dispute between the parties by determining 
some right or liability which is in controversy be¬ 
tween them in the suit and there!ore no appeal lies 
from that order. AIR (Vol 12) 1925 Rang 267: 90 
Ind Cas 995: 4 Bur LJ 108: 3 Rang 307 (DB). 

-O. 43, R. 1 — Competency of appeal — Atta*. h- 

ment or arrest. 

An appeal lies both from an order of arrest before 
judgment and from that of attachment before judg¬ 
ment. It is true that an order of arrest is not one of 
the appealable orders enumerated in O. 43, R. 1 but 
the right is given specifically by S. 104, C. P. Code, 
and being a statutory right conferred by the body 
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of the Code is not a matter of procedure and would 
not be taken away by rules contained in the sche¬ 
dule. AIR (Vol 11; 1924 Rang 361: 84 InJ Cas 270: 
2 Rang 362: 3 Bur LJ 159 (DB). 

- O. 43, R. 1 — Competency of appeal — At¬ 
tachment — Order di.ecting finishing of security. 

An order ran thus — “It is ordered that the de¬ 
fendant firm do at once give security to the satis¬ 
faction of the Registrar of this Court to the extent of 
the plaintiff firm’s claim and costs in this suit and 
that in default thereof a writ of attachment do issue 
out of, and under the seal of this Court, command¬ 
ing the Sheriff of Calcutta to attach until the final 
determination of this suit or until t ie further order 
of this Court the stock-in-trade of ihe defendant 
firm lying at No. 55/11, Canning Street”. 

Held, that where the Court confines its orders to 
a direction that the defendant should give security 
within a fixed time, there should be no appeal from 
that order inasmuch as O. 38, R. 5 is omitted from 
the provisions of O. 43, R. 1. But where the Court 
makes an order that the defendants’ property should 
be attached before judgment, there should be an ap¬ 
peal in as much as O. 38, R. 6 is specifically men¬ 
tioned in O. 43, R. 1. Consequently the above or¬ 
der, in so far as it directs the attachment of the pro¬ 
perty, is a judgment and is appealable, b .t in so far 
as it directs security to be furnished, it is not ap¬ 
pealable. AIR (Vol 10) 1923 Cal 639: 79 Ind Cas 
242: 50 Cal 215 (DB). 

-O. 43, R. 1 (q) — Dismissal of application — 

Attachment before judgment. 

Where an application lor attachment before judg¬ 
ment is dismissed by the Court of first instance after 
hearing the delendan's, no appeal lies against that 
order. AIR (Vol 3) 1916 Cal 287: 23 CLJ 392: 33 
Ind Cas 689 (DB). 

2. An order of refusal to re-admit or re hear 
appeal. (O. 41, Rr. 19 and 21). 

-O. 43, R. 1 (t) — Proceedings under U. P. En¬ 
cumbered Es ates Act •— Order of D strLt Judge re- 
fus rig to re-he:>r appeal — S. 45 (2Al Encumbered 
Estates Act, held not applicable — Right of appeal 
is under O. 43, R. 1 (t). 

In proceedings under the U. P. Encum. Estates 
Act (XXV of 19 34) an order ol the District Judge re¬ 
fusing to re-hear the appeal decreed c\ parte is not 
an order under Sub-s. (2) of S. 41, Encum. Estates 
Act but under tire Civil P. C , and a r'ght ol appeal 
is conferred by the Code against such an order un¬ 
der O. 43, R. 1 (t). AIR (Vol 32) 1945 Oudli 303: 
1945 AWR (CC) 27 and 69: 222 Ind Cas 121 (DB). 
-O. 43, R. 1 — Competency of Appeal — Restor¬ 
ation — Refusal to. 

An order under O. 41, R. 19, refusing to set aside 
an order of dismissal of an appeal passed ex parte, is 
appealable even though the order of refusal was 
passed in appeal in the course of the insolvency pro¬ 
ceedings. AIR (Vol 17) 1930 Lah 112: 1-10 Ind Cas 
791. 

-O. 43, R. 1 — AppPcation for restoration. 

Appeal lies against an order of dismissal of an ap¬ 
plication for restoration of the application dismissed 
in default, for restoration of the suit dismissed in 
default. AIR (V 10) 1923 Nag 293 ; 75 Ind Cas 
589 : 19 NLR 119. 

--O. 43, R. 1 Cl. (t) — Appeal — Dismissal for 

default — Review. 


An order of the Lower Appellate Court re¬ 
jecting an application for review of an appeal dis¬ 
missed for default and a memo, of cross objections 
allowed ex parte, is not appealable. 53 Ind Cas 
333: AIR (Vol 6) 1919 Lah 32. 

-O. 43, R. 1 (t) — Refusal to rehear appeal. 

—An appeal lies to the High Court from an order 
refusing to rehear an appeal dismissed for default 
even though such appeal has been preferred to 
the special judge under S. 109A (2) of the Ben¬ 
gal Tenancy Act in a suit under S. 106 of the Act. 
45 Cal 638 : 28 CLJ 155 : 41 Ind Cas 751 : AIR (Vol 
5) 1918 Cal 695 (DB). 

-O. 43, R. 1 (c) — Dismissal for default or 

both parties — Appeal. 

No appeal lies from an order rejecting an appli¬ 
cation to restore a suit dismissed for default of 
both parties. (1913) 9 NLR 33: 19 Ind Cas 97. 

-O. 43, R. 1 (t) and O. 41, R. 10 (2) — 

Order rejecting appeal for failure to furnish secu¬ 
rity for costs. 

An order rejecting an appeal for failure to fur¬ 
nish security for costs is not appealable. (1911> 
14 OC 40: 9 Ind Cas 748. 

3. Finding of fact. 

-O. 43, R. 1 — Remand. 

The Lower Appellate Court made an order of 
remand under O. 41, R. 23, C. P. Code, remanding 
the case to the Original Court, for the decision of the 
remaining questions arising in the case. An appeal 
was preferred to the High Court. Held, the policy 
of the Legislature being not to allow a second ap¬ 
peal on facts, it is difficult to see how the appel¬ 
lant corning in appeal under O. 43, R. 1 (u), can 
question findings of fact in this Court. 59 Ind Cas 
715: 2 Lah 25: 36 PLR 1921: 58 PLR 1921: AIR 
(Vol 9) 1922 Lah 97 (DB). 

-O. 43, R. 1 — Remand. 

Appeal from an order of remand under O. 41, 
R. 23, stands on the footing of a second civil ap¬ 
peal and the High Court is bound by the findings- 
of fact of the lower Appellate Court. 65 Ind Cas 
376: 8 OLJ 624: AIR (Vol 8) 1921 Oudh 214. 

-O. 43, R. 1 (u) — Appeal — Order of remand 

— Question of fact binding. 

Findings of fact cannot be disturbed in an ap¬ 
peal against an order remanding a case under O. 
41. R. 23, C. P. C. 109 PR 1918 : 23 PLR 1919 *. 

48 Ind Cas 379 (1): AIR (Vol 6) 1919 Lah 292. 

-O. 43, R. 1 (u) — Remand — Appeal — Pun¬ 
jab Courts Act, S. 40. 

Under O. 43, R. 1 (u) C. P. C. and S. 40 of 

Punjab Court Act, no appeal lies from a Divi¬ 

sional Judge’s order or remand if that order is 
based on a finding of fact only. 162 PLR 1914: 120 
PWR 1914: 85 PR 1914: 2*3 Ind Cas 817: AIR 
(Vol 1) 1914 Lah 328 (DB). 

4. Interpretation. 

-O. 43, R. 1 (k) — “Suit” in O. 43, R. 1 (k) 

does not include appeal. AIR (Vol 28) 1941 All 
338: (1941) ALJ 516: 1941 AWR (IIC) 251: 1941 
OWN (IIC) 1010 (2): 196 Ind Cas 574. 

-O. 43, R. 1 — Order amending final decree — 

Whether can be treated as amending preliminary 
decree. 

On an application under S. 151, the Subordinate 
Judge believing that he was in error when he pass- 
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ed the final decree purported to amend his own 
final decree by altering the same in order to correct 
what was believed to be a mistake. The District 
Judge on appeal treated the order of the Subordi¬ 
nate Judge amending the final decree as a decree 
and allowed the appeal: 

Held, that the order of the Subordinate Judge 
amending the final decree was not an appealable 
order in itself but that he should be treated to 
have amended the preliminary decree which 
amended decree could be appealed against. AIR 
(Vol 26) 1939 Sind 303: ILR (1939) Kar 428: 185 
Ind Cas 67 (DB). 

--O. 43, R. 1 — Court refusing to record compro¬ 
mise on ground that no compromise has been made. 

In Cl. (m), the words “refusing to record an 
agreement, compromise, or satisfaction” are com¬ 
prehensive and wide enough to cover the case in 
which the trial Court comes to a finding that no 
compromise, agreement or satisfaction has been 
made and hence refuses to record the same and 
pass a decree in accordance with it. Hence O. 43, 
R. 1 (m) does provide for an appeal in a case in 
which the trial Court finds that no compromise has 
been made and refuses to record it on that ground. 
AIR (Vol 23) 1936 All 433: (1936) ALJ 336: 1936 
AWR (HC) 408: 163 Ind Cas 929 (DB). 

-O. 43, R. 1 — Order passed mechanically. 

Where the order is passed in a mechanical way 
without adverting to the details of the matter, the 
desire obviously being to close the petition and to 
show that it was not pending at the end of the 
quarter, such a disposal is not a judicial disposal on 
the merits and it cannot be regarded that any re¬ 
lief claimed by the petitioner was refused to him 
so as to compel him to appeal to an Appellate 
Court. AIR (Vol 22) 1935 Mad 803: (1935) MWN 
926: 42 MLW 375: 69 MLJ 821: 58 Mad 883: 159 
Ind Cas 279 (FB). 

-O. 43, R. 1 — In considering whether an ap¬ 
peal is admissible, the Court always looks to the 
substance rather than the form of the order so as 
not to deny a party his right of appeal, but it would 
be a very dangerous analogy to deny a party the 
right of appeal on the ground that only the subst¬ 
ance and not the form can be looked into. AIR 
(Vol 21) 1934 Mad 484: (1934) MWN 412: 39 

MLW 738: 67 MLJ 43: 57 Mad 777: 150 Ind Cas 
98. 

-O. 43, R. 1 — Where an order is passed under 

a provision of law which is not made subject to 
appeal, it is no answer to say that if it had been 
passed under a different provision under which it 
might have been passed and which provision is 
made subject to appeal, then an appeal would have 
been competent. AIR (Vol 21) 1934 Pat 41: 146 
Ind Cas 933. 

-O. 43, R. 1 (b) — Scope. 

O. 43, R. 1 (b) merely gives a right of appeal if 
a judgment has been pronounced against a party. 
Where no judgment is pronounced there is no 
right of appeal. (1930) 31 PLR 946. 

-O. 43, R. 1 — Suit. 

Word ‘suit* in O. 43, R. 1 (k) does not include an 
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appeal. 49 CLJ 538: 33 CWN 881: AIR (Vol 10) 
19z9 Cal 532 (DB). 

-O. 43, R. 1 — O. 47, R. 7 — Order 43, R. 1 (w), 

enables a party to appeal on grounds other 
than those mentioned in O. 47, R. 7, since 
there is nothing in the Code which expressly 
limits the grounds of an appeal under O. 43, R. l 
(w). 12 NLJ 13: 116 Ind Cas 645: 25 NLR 104: 
AIR (Vol 16) 1929 Nag 73. 

-O. 43, R. 1 — Case open to appeal. 

It cannot be said that words “case open to ap¬ 
peal” should be necessarily construed only with re¬ 
ference to the decree and to no other order. 112 
Ind Cas 691: 29 MLW 490: AIR (Vol 15) 1928 Mad 
969: 55 MLJ 262 (DB). 

-O. 43, R. 1 — O. 47, R. 7 — Effect of. 

Clause (w) of O. 43, R. 1 has to be read along 
with O. 47, R. 7, which specifically lays down that 
an order granting an application for review can be 
objected to in appeal only on one or the other of the 
three grounds specified therein. There is no real 
inconsistency between the two rules, the former 
rule merely gives a party aggrieved by an order 
granting a review a right of appeal but it does not 
deal with the grounds on which the order appealed 
against can be objected to. The two provisions of 
the Code are not mutually inconsistent, but are 
really complementary of each other; the two must 
be read together and taken together and thus they 
do not give an unlimited right of appeal. And even 
assuming that the rule that if “if two sections of a 
statute are repugnant, the last must prevail and 
override the eai lier” applies, O. 47, R. 7 should be 
held to control and restrict the earlier rule. AIR 
1926 Bom 121, Diss. AIR (V 14) 1927 Lah 435 : 

8 Lah 617 : 29 PLR 81. 

-O. 43, R. 1 — O. 47, R. 7 — The right of appeal 

granted by O. 43, R. 1 (w) is not restricted by the 
grounds set out in O. 47, R. 7. 41 Cal 746, Diss. Order 
43, R 1 (w) is a new provision and was perhaps not 
in the minds of the authors when they reproduced 
the old S. 629 of 1882 Code in the form of O. 47, 
R. 7. 27 Bom LR 1446: 94 Ind Cas 591: AIR (Vol 

13) 1926 Bom 121 (DB). 

-O. 43, R. 1 — Rejection on the ground that no 

application lay under O. 9, R. 13. 

An appeal would lie to the District Judges onlv 
when an application would properly lie to the 
Court of first instance under O. 9, R. 13. Where 
the District Judge says, in appeal, that no applica¬ 
tion lay under O. 9, R. 13, it can hardly be said 
that he was entertaining an appeal against an order 
passed under O. 9, R. 13. 47 All 140: 6 LRA Civ. 
79: 85 Ind Cas 470: AIR (Vol 12) 1925 All 267 
(DB). 

■-O. 43, R. 1 — Refusing to remove a receiver 

already appointed is quite different from refusing 
to appoint a new receiver. 78 Ind Cas 625: 19 MLW 
247: 34 MLT 6: AIR (Vol 11) 1924 Mad 614: 46 
MLJ 196 (DB). 

-O. 43, R. 1 — Suit does not include an execu¬ 
tion proceeding. 73 Ind Cas 453: 45 All 148: 21 
ALJ 135: AIR (Vol 10; 1923 All 460 (DB). 

-O. 43, R. 1 (d) and O. 9, R. 13 — Rejection 

of application. 
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The words ‘rejecting an application” in O. 43, 
R. 1 (d) signify an immediate rejection and not a 
conditional or prospective rejection (i.e.,) an order 
imposing a condition before setting aside. (1917) 
MYVN 815: 6 LW 757: 43 Ind Cas 1: AIR (Vol 5) 
1918 Mad 257 (DB). 

(Reversing 32 Ind Cas 984 (1) : AIR (V 4) 1917 
Mad 596.) 

-O. 43, R. 1 (d) — “Case open to appeal”. 

The words are perfectly general and they mean 
whether the case was ‘open to appeal' and not whe¬ 
ther an appeal could have been successfully prose¬ 
cuted against the decree. 14 ALJ 332: 38 A 297: 
33 Ind Cas 80: AIR (Vol 3) 1916 All 51 (DB). 

•-O. 43, R. 1, Cl. (t) — “Suit” — Whether in¬ 

cludes an appeal — Application to release an ap¬ 
peal — Nature of. 

“Suit” includes the appellate stage and an appli¬ 
cation to rehear an appeal heard ‘ex parte’ is an ap¬ 
plication in the suit. 19 CLJ 310 : 19 CWN 359 : 23 
Ind Cas 12: AIR (Vol 1) 1914 Cal 614 (DB). 

-O. 43, R. 1 (S. 588 old Code) — Letters Patent, 

S. 15 — Meaning of “final” — Judgment of a 
single Judge of High Court — Appealability. 

The word “final” in the concluding sentence ot 
S. 588, Civil Procedure Code is used not in the 
sense that a judgment or order falling under that 
section is not subject to review by the same Court 
or to revision by the High Court or to appeal to 
his Majesty in Council, but in the sense that there 
shall be no second appeal to a Court of higher 
grade. A judgment passed by a single judge of a 
High Court in an appeal from an order mentioned 
in S. 588, Civil Procedure Code, is appealable under 
S. 14 of the Letters Patent. (1903) 13 MLJ 497 

(498) (DB). 

5. Jurisdiction. 

-O. 43, R. 1 (w) — Review — Appeal — 

Grounds for. 

The right of appeal given by O. 43, R. 1 (w) is 
subject to the conditions laid down by O. 47, R. 7. 
On revision, held that the order passed by the lower 
Court readmitting the appeal was not wholly with¬ 
out jurisdiction and was otherwise just and proper. 
AIR (V 7) 1920 All 112 : 42 All 626 : 18 ALJ 838 
(DB). 

-O. 43, R. 1 (r) — and O. 39, R. 2 (3) — Appeal 

— Disobedience to injunction — Power of Appel¬ 
late Court. 

An order refusing to attach property for disobed¬ 
ience of an injunction comes under O. 39, R. 2 (3) 
and is appealable under O. 43, R. 1 (r). The Appel¬ 
late Court has jurisdiction to pass an order of im¬ 
prisonment in appeal. Per Oldfield, J. — Disobedi¬ 
ence of an injunction order is an act independent oi 
the suit and calls therefore for a separate punishment. 
Per Tvabji, J. — (Dissenting) — O. 43, R. 1 (r) is 
not sufficient to give the Appellate Court the power 
which is restricted to the “Court granting the injunc¬ 
tion.” In other words no appeal is intended to be 
given as regards the exercise of a power which is 
annexed to a specified Court. AIR (Vol 3) 1916 Mad 
446: 27 Ind Cas 131 (DB). 

-O. 43 (1) (w) — Appeal against decree passed 

on re\»ew — Appealability Grounds — of. 

An appeal against a decree passed on an applica¬ 
tion for review of judgment is appealable on the 
ground that the Court which admitted the applica- 
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tion for review had no jurisdiction to do so. ( 19 m 
14 OC 108 ; 11 Ind Cas 343. 

-O. 43, R. 1 — Appeal — Jurisdiction — Ques¬ 
tion of. 

A question of jurisdiction can be taken for the 
first time in appeal though not taken at the outset 
(1909) 36 Cal 193: 5 CLJ 611: 1 Ind Cas 913 (DB). ’ 

6 . No appeal. 

-O. 43, R. 1 — Application for substitution of the 

names of the legal representatives of the deceased 
plaintiffs dismissed — No appeal lies. AIR (Vol 30) 
1943 Oudh 24 : 1942 OWN (CC) 636 : 203 Ind Cas 
125 (DB). 

-O. 43, R. 1 (d), S. 104 (2) — Appeal under 

O. 43, R. 1 (d), abating —, Application to set aside 
abatement — Order passed on application is not 
appealable. 

An order passed on an application to set aside 
the abatement of an appeal filed under O. 43, R. 1(d) 
from 1 an order refusing to set aside an ex parte de¬ 
cree under O. 9, R. 13, is not appealable. The words 
in S. 104 (2) cannot be construed to mean an order 
deciding the appeal on merits. AIR (Vol 28) 1941 
All 338 : (1941) ALJ 516 : 1941 OWN (HC) 1010 (2) : 
1941 AWR (HC) 251 : 196 Ind Cas 574. 

-O. 43, R. 1 — An order of an Appellate Court, 

setting aside an order of the Court of first instance 
rejecting a plaint, and directing the Court to. pro¬ 
ceed with the trial of a suit on its merits, is not 
an order under O. 41, R. 23 and is not appealable 
under O. 43, R. 1 (u). Civil P. C. AIR (Vol 24) 1937 
Lah 380 : 39 PLR 720 : 173 Ind Cas 365. 

-O. 43, R. 1 — An order of transfer by the High 

Court under S. 24 of the Code not being a judgment 
either under the Code nor under any other “ex¬ 
press enactment” is not subject to appeal. AIR 
(Vol 22) 1935 Rang 267 : 13 Rang 457 : 157 Ind Cas 
1107 (FB). 

(Overruled AIR (Vol 16) 1929 Rang 41: 114 Ind 
Cas 524 (FB).) 

-O. 43, R. 1 (u), S. 96 — District Judge passing 

order setting aside rejection of plaint — Appeal. 

No appeal lies within the meaning of O. 43, R. 1, 
(u), from an order by a District Judge rejecting a 
plaint. Such an order does not amount to a decree, 
as there has been merely a decision as to whether 
the plaint is properly presented so as to enable the 
Court to decide the matters in controversy. No 
appeal, on the ground that neither a decree nor an 
appealable order is passed by the District Judge, lies 
to the High Court. AIR (Vol 21) 1934 Pesh 89 : 
152 Ind Cas 241 (2) (DB). 

-O. 43, R. 1 — Decree removing mahant from 

office — Application for appointing committee to 
appoint mahant — Order thereon being neither a 
decree nor an order under S. 47 Is not appealable. 
AIR (Vol 21) 1934 Pesh 43 : 151 Ind Cas 61. 

-O. 43, R. 1 — Amendment of plaint — Amend¬ 
ment introducing time-barred cause of action—Dis¬ 
missal of suit on merits disallowing amendment — 
Order of remand of case for fresh disposal after al¬ 
lowing amendment sought for — Aopeal from order 
of remand — Decision held was not on a preliminary 
point and no appeal lav under O. 43, R. l(u). AIR 
(Vol 18) 1931 Mad 1 : 33 MLW 210 : 60 MLJ 713 *. 
132 Ind Cas 311 (DB). 

-O. 13, R. 1 — No appeal — Miscellaneous ~• 

Executing Court. 

An appeal does not lie when no objection has been 
specifically allowed or dismissed bv the executing 
Court. AIR (Vol 16) 1929 All 671 : 1*21 Ind Cas 270. 

-O. 43. R. 1 — No appeal — Remand. 

Though an appeal lies under O. 43, R. 1 (u) from 
an order of remand, no appeal will lie from the 
order when the order is itself made in an appeal 
preferred under any other clause of that rule. The 




*1 45 

reason is that O. 43, R. 1 (u) is subject to S. 104, 
sub-s. (2), which provides that no appeal shall lie 
from any order passed in appeal (it may be an 
order of remand) under that section. (1928) 111 Ind 
Cas 789 (Oudh) (DB). 

- O. 43, R. 1 — S. 151, C. P. Code. 

No appeal lies from an order under S. 151, as it i9 
not one cf the orders appealable under O 43, C. P 
Code. AIR (Vol 14) 1927 Cal 867 : 104 Ind Cas 331 
(DB). 

*-O. 43, R. 1 — When appealable. 

Whether an order of remand is appealable or not 
should depend on whether the conditions laid down 
by O. 41, R. 23, have been complied with, and not 
on whether appellate Court purported or did not 
purport to make the order under R. 23. Where in 
the case of an order of remand where the appellate 
Court without deciding any of the issues in the 
case, reverses the decree of the trial Court and sends 
the case back, instead of calling for a finding on 
the additional issue which it frames, retaining the 
cases on its own file, the order of remand is not 
passed under O. 41. R. 23, and is not appealable 
under O. 43, R. l(u), nor is the order of remand 
a decree within S. 2, as it does not itself finally de¬ 
termine all or any of the matters in controversy be¬ 
tween the parties, and therefore no appeal lies from 
this order of remand as being a decree within S. 100. 
AIR (Vol 14) 1927 Cal 850 : 47 CLJ 69 : 55 Cal 219 : 
103 Ind Cas 864 (DB). 

-O. 43, R. 1 — Death prior to suit. 

No separate appeal stamped as an appeal from an 
order lies against an order removing from the re¬ 
cord the names of persons who admittedly died be¬ 
fore the suit was instituted. AIR (Vol 13) 1926 Lah 
513 : 8 LLJ 324 : 27 PLR 735 : 97 Ind Cas 192. 

-O. 43, R. 1 — A remand order not passed on 

appeal from a decree is not an order under O. 41. 
R. 23, and so is not appealable. AIR (Vol 13) 1926 
Lah 141 : 39 Ind Cas 384. 

-O. 43, R. 1 — Setting' aside award. 

In a suit for accounts, it was agreed that there 
should be a preliminary decree passed to the effect 
that the defendant was liable to account to the 
plaintiffs and that the amount to be paid by the 
defendant should be left to the decision of five per¬ 
sons named in the petition. The Court in draw¬ 
ing up the preliminary decree clearly referred the 
matter of the final decree to the award of the arbi¬ 
trators. No objection was ever taken to the form 
of the decree. 

Held, that the correct interpretation to be put 
upon the matter was that the parties asked the 
Court to refer the matter in dispute to the decision 
of the arbitrators and the Court did so, that the 
question came within the second schedule of C. P. 
Code, and that no appeal lay against the order of 
the Court setting aside the award. AIR (Vol 12) 
1925 Cal 924 : 29 CWN 795 : 95 Ind Cas 773 (DB). 

-O. 43. R. 1 — Under O. 43, R. l(u) of the Code. 

no appeal will lie against an order of remand un¬ 
less that order of remand be parsed under O. 41, 
R. 23. AIR (Vol 13) 1923 Oudh 177 : 26 OC 10 : 
10 OLJ 36 : 73 ind Cas 591. 

-O. 43, R. 1 — Where the appellate Court de¬ 
cides the main point in a case and remands the 
case for disposal of remaining issues, the decision 
is not one on a preliminary point and thus the order 
is not appealable. AIR (Vol 7) 1920 Mad 759 : 12 
MLW 667 : 60 Ind Cas 609 (DB). 

7. Non-compliance with order for discovery (O. 11, 

R. 21). 

——O. 43, R. 1 — An application by a person in¬ 
terested under O. 21, R. 89 does not fall under S. 47, 
for, there is now special provision for an appeal 
against such an order under O. 43 (1) (f) and the 
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controversy whether an appeal did or did not lie 
in the case of a dispute between the judgment-deb¬ 
tor and the auction-purchaser is now set at rest. AIR 
(Vol 27) 1940 Sind 251 : ILR (1940) Kar 447 : 193 
Ind Cas 247 (DB). 

8. Order for attachment (O. 16, R. 10). 

-O. 43, R. 1 — The question whether the pro¬ 
perty attached was capable of attachment is a ques¬ 
tion which can be raised in an appeal under O. 43 
against an order directing attachment before judg¬ 
ment. AIR (Vol 20) 1933 Cal 757 : 37 CWN 978 : 58 
CLJ 289. : 60 Cal 1351 : 147 Ind Cas 924 (DB). 

9. Orders as to costs. 

-O. 43, R. 1 — Order itself should be appealable. 

On the objection taken by the judgment-debtors 
a certain sale was set aside. But the Court ordered 
that they should bear their own costs as well as 
those of the other party. On appeal by the judg¬ 
ment-debtors against that portion of the order only 
that related to costs. 

Held, that appeal could lie on a portion of the 
order if the order itself was appealable. AIR (Vol 
9) 1922 All 90 : 20 ALJ 11 : 44 All 209 : 64 Ind Cas 
932 (DB). 

10. Order giving or refusing to give leave (O. 22 

Rr. 3 and 10) 

-O. 43, R. 1(1) and O. 22, R. 10 — Appealability 

— Order allowing mortgage decree-holder to im¬ 
plead auction-purchaser of mortgaged property in 
the proceedings in the suit. 

An order under O. 22, R. 10, C. P. Code, allowing 
a mortgagee decree-holder to implead the auction- 
purchaser of the mortgaged property as party to 
the further proceedings in the suit is appealable 
under O. 43, R. 1 (1). 1950 AWR 563 (DB). 

-O. 43, R. 1 — Suit for possession by partition — 

Death of defendant after preliminary decree — Ap¬ 
plication by plaintiff and others for their appoint¬ 
ment as legal representatives — Plaintiff appointed 
legal representative — Application by others dis¬ 
missed as time-barred — Appeal lies under O. 43, 
R. Id) — Case comes within purview of O. 22, R. 10 

— Order 22, Rr. 4 and 5 do not apply. AIR (Vol 24) 
1937 Lah 615 : 174 Ind Cas 898. 

•-O. 43, R. 1 — Court purporting to act under 

O. 22, R. 10. 

An appeal from an order which the Judge Pur¬ 
ports to pass under O. 22, R. 10 must be entertained 
although that Rule does not really apply. AIR (Vol 
8) 1921 Mad 599 : 41 MLJ 316 : 1921 MWN 649 : 

14 MLW 237 : 44 Mad 919 : 69 Ind Gas 337 (FB). 

-O. 43, R. 1 (!) and O. 22, Rr. 3 and 10 — Appeafi 

— Order adding legal representative. 

An application to be brought on record as legal 
representative of a deceased testator by his widow 
on the death of his executors who had instituted 
the suit could be made only under O. 22, R. 3, and 
orders on such application are not appealable as 
they are not made aooealable under O. 43, R. 1(1). 
AIR (Vol 3) 1916 Mad 523 : 39 M 483 : 2 LW 403 : 

28 MLJ 491 : (1915) MWN 327 : 17 MLT 385 : 29 
Ind Cas 142 (DB). 

-O. 43, R. 1(1) — New trustee — Addition of. 

An appeal lies against an order allowing applica¬ 
tion by a new trustee to be brought on the record. 
(1909) 6 MLT 240 : 3 Ind Cas 435 (DB). 

11. Order recording or refusing to record 
agreement, compromise or satisfaction 

(O. 23, R. 3). 

-O. 43, R. 1 (m) — Applicability — Counter 

affidavit to petition setting up compromise — Order 
on — Appealability. AIR (Vol 37) 1950 Mad 433 : 
(1950) 1 MLJ 151. 

-O. 43, R. 1 (m) and O. 23, R. 3 — Consolidated 

order recording compromise and granting decree in 
terms thereof — Right of appeal. 
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Under O. 23, R. 3, C. P. Code, the Court must, no 
doubt, first pass an order recording the agreement, 
compromise or satisfaction, as the case may be, 
and then pass a separate order to the effect that a 
decree be passed in accordance with the agreement, 
etc so f ar as it relates to the suit, but the mere fact 
that the Court, instead of passing two separate 
orders, makes one consolidated order cannot de- 
prive the aggrieved party of his right of appeal un- 
der O. 43, R. 1 (m), C. P. Code, which lays down 
that an appeal shall lie from an order un¬ 
der O. 23, R. 3, recording or refusing to record an 
agreement, compromise or satisfaction AIR (V01 
37) 1950 Pepsu 26 (DB). 

——O. 43, R. 1 (m) — Order on compromise of exe¬ 
cution proceedings — Appealability. 1949 ALJ 545. 

-O. 43, R. 1 — An appeal lies from an order re¬ 
cording or refusing to record a compromise or agree¬ 
ment under O. 43, R. l(m). Even assuming no ap¬ 
peal lies, the High Court can interfere under its 
revisional powers, if the interests of the public in¬ 
stitution have not been considered by the lower 
Court. AIR (Vol 31) 1944 Pat 115 : 10 BR 435 * 9 
CLT 85 : 212 Ind Cas 35. 

O* 43, R. l(m) — Where the Court had already 
recorded the agreement arrived at between the 
parties no appeal lies under O. 43, R. l(m). AIR 
(Vol 28) 1941 Oudh 598 : 1941 OWN (CC) 1077 : 
1941 AWR (CC) 329 : 17 Luck 17 : 196 Ind Cas 
496 (DB). 

-O. 43, R. l(m) — Judge on Original Side of High. 

Court directing compromise to be recorded under 
O. 23, R. 3 — Compromise recorded by Deputy Re¬ 
gistrar, who holding that no fresh decree couid be 
drawn up. 

On the Original Side of the High Court, the 
Judge directed the compromise to oe recorded un¬ 
der O. 23, R. 3. The same was recorded by the 
Deputy Registrar who, however, was of the opinion 
that no fresh decree could be drawn up. In this 
procedure adopted by the Deputy Registrar, the de¬ 
fendants also acquiesced: 

Held, that the order that no fresh decree could 
be passed did not come under O. 43, R. l(m) : 

Held, also, that since the defendants themselves 
acquiesced in the procedure although they had by 
their petitions asked for decrees, they could not 
subsequently be permitted to urge that decrees 
ought not to be passed because the plaintiffs did not 
take the necessary steps at the time to get the opi¬ 
nion of the Deputy Registrar corrected; 

Held, further that the High Court could direct 
that the operative part of the recorded adjustment 
with certain modifications should be treated as if it 
was a decree. AIR (Vol 28) 1941 Rang 316 : 1941 
Rang LR 774 : 198 Ind Cas 404 (DB). 

-O. 43, R. 1 (m) — An appeal from an order un¬ 
der O. 23, R. 3 recording a compromise is not in¬ 
competent merely because it was preferred after a 
decree had been made. AIR (Vol 25) 1938 Lah 766 : 
40 PLR 664 : 178 Ind Cas 829. 

-O. 43, Rr. 1, 2, O. 41, R. 1 — Consolidated order 

recording compromise and granting decree thereon 
— Appeal — Copy of order filed — Prayer that order 
recording compromise and granting decree be set 
aside and ease remanded. 

An appeal from the consolidated order recording 
a compromise and granting a decree in terms there¬ 
of was filed with a copy of such order. The appeal 
contained a prayer that the order recording the 
compromise and the decree be set aside and the 
case remanded for trial on merits: 

Held, that the appeal was one under O. 43, R. 1 
(m), and the further prayer for setting aside the 
decree was merely consequential: 

Held, also that the copy of the consolidated order 
satisfied the requirements of O. 41, R. 1, read with 
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O. 43, R. 2. AIR (Vol 25) 1938 Lah 350 : 40 PLR 
138 : 177 Ind Cas 680. 

——O. 43, R. 1 (m), O. 41, R. 27 —— Order recording 
compromise — Absence of contest. 

Order 43, R. l(m), gives a right of appeal against 
an order recording a compromise without any res¬ 
triction as to the nature of that order whether pass¬ 
ed after contest or without contest. It cannot be 
assumed that an order is in fact a consent order 
merely because there was no contest. 

An appeal lies against an order recording a com¬ 
promise which has ripened into a decree even if Do 
appeal is filed against the decree itself. AIR (Vol 
23) 1936 Mad 385 : (1936) MWN 86 : 70 MLJ 400 * 
43 MLW 722 : 163 Ind Cas 161. 

-O. 43, R. l(m) and O. 23, R. 3 — Order re¬ 
fusing to record adjustment out of Court — Appeal 
lies under O. 43, R. l(m). AIR (Vol 23) 1936 Nag 
8 : 31 NLR 72 Sup : 160 Ind Cas 202. 

(Overruled in AIR (Vol 27) 1940 Nag 349 : 191 
Ind Cas 566.) 

--O. 43, R. 1 (m), S. 96, O. 23, R. 3 — 

Section 96 applies only to a case of a decree by 
consent of parties to the suit, while O. 23. R. 3 ap¬ 
plies to an order recording a compromise and O. 43, 
R. l(m) allows an appeal against an order passed 
under O. 23, R. 3. AIR (Vol 23)' 1936 Sind 59 : 29 
SLR 437 : 163 Ind Cas 240 (DB). 

-O. 43, R. 1 — Scope. 

Right of appeal under O. 43, R. 1, against an 
order under O. 23, R. 3, is not lost on the ground 
that the decree involved in the order has been 
passed, although it would be more correct to ap¬ 
peal against the decree at the same time. AIR (Vol 
21) 1934 Cal 846 : 59 CLJ 421 : 61 Cal 910 : 153 
Ind Cas 807 (DB). 

-O. 43, R. 1 — An order pased in contravention 

of O. 23, R. 3 is appealable under O. 43, R. 1 (m). 
AIR (Vol 21) 1934 Cal 479 : 149 Ind Cas 126 (DB). 

-O. 43, R. 1 — An appeal from an order under 

O. 23, R. 3, recording a compromise is not incom¬ 
petent merely because it was preferred after a decree 
had been made. It is not necessary to prefer an 
appeal both from the order and the decree passed in 
pursuance of the order. AIR (V 20) 1933 Cal 94 : 
57 CLJ 26 : 36 CWN 1013 : 141 Ind Cas 732 (DB). 
——O. 13, R. 1 — Competency of appeal — Compro¬ 
mise — Refusal to record. 

If an appeal is permissible to a party who is ag¬ 
grieved by an order recording a compromise, what¬ 
ever the reasons behind the order may be, it is but 
just that similar remedy should be available to a 
party aggrieved by the order refusing to record a 
compromise. AIR 1924 Lah 248, not Foil. AIR 
(V 16) 1929 Nag 275 ; 119 Ind Cas 673 : 12 NLJ 124. 

-O. 43, R. 1 — Recording of. 

There is nothing in O. 23, R. 3, or in O. 43, R. 1, 
cl. (m) to suggest that if the Court fails to demand 
satisfactory proof of the alleged compromise, a party 
to the suit who is deprived of his right to contest 
the compromise, is also deprived of his right to 
appeal against the order. S. 96. cl. 3 presupposes 
that the party appealing has consented to the decree 
being passed. It does not purport to deal with a 
case where the aggrieved party was not a consenting 
party and had never been asked by the Court whe¬ 
ther he had consented to a decree being passed or 
not. In such a case he does not appeal against the 
decree passed by consent, but attacks the very 
foundation on which the decree is passed. 114 
Ind Cas 101 : AIR (V 16) 1929 Sind 32 (DB). 

-O. 43, R. 1 — Refusal to record. 

Where the Court, holding that the compromise is 
not valid and binding on the parties refuse to 
record the same, an appeal lies under O. 43, R. XU 
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<m) assailing the grounds for refusal to record. 103 
Ind Cas 80 : AIR (V 14) 1927 Lah 546 (DB). 

-O. 43, R. 1 — Decree. 

Where the decree is passed immediately and as 
part of the order recording the compromise, the 
•order recording the compromise is appealable. 87 
Ind Cas 124 : AIR (V 12) 1925 Mad 606 : 48 MLJ 
249. 

-O. 43, R. 1 — Decree. 

The mere fact that an order recording a compro¬ 
mise or refusing to record a compromise has been 
followed by a decree does not deprive a party of 
his statutory right to prefer an appeal against such, 
order. 80 Ind Cas 696 : 6 LLJ 187 : AIR (V 11) 
1924 Lah 466. 

-O. 43, R. 1 — No appeal against finding of no 

compromise. 

O. 23 R. 3 applies, as its very wording shows, 
only where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise or 
where the defendant satisfies the plantiff in respect 
of the whole or any part of the subject matter of 
the suit. The rule does not lay down what the 
Court is to do if it finds that there has been no ad¬ 
justment, compromise or satisfaction. Consequently 
an order finding that there has been no compro¬ 
mise is not an order under R. 3 of O. 23 and it is 
not appealable under R. 1 (m) of O. 43 as that rule 
presupposes the existence of an agreement, compro¬ 
mise or satisfaction 73 Ind Cas 177 : AIR (V 11). 
1924 Lah 248. 

-O. 43, R. 1 — Matters not covered by suit. 


Where a compromise embraces matters not rela¬ 
ting to the suit and the decree following such com¬ 
promise gives reliefs which are not unlawful but 
which could not have been given, if the suit had 
been decided after trial the remedy is by way of 
appeal. If the objection could be taken in execu¬ 
tion proceedings, the legislature would not have 
provided special provisions in O. 43 for an appeal. 
AIR (V 9) 1922 LB 22 : 64 Ind Cas 391 (DB). 

-O. 43, R. 1 (m), O. 12, R. 6 and O. 23, R. 3 — 

Judgment and decree on admission of defendant — 
Dismissal of petition — Appeal. 

Orders rejecting petitions field by plaintiff and 
defendants by which the plaintiff prays for judg¬ 
ment against the defendants and the defandants 
state that they consent to a decree being made 
against them, are not appealable under the C.P.C 
unless such petitions are presented and dealt with 
in the Court on the footing that they, taken to¬ 
gether, amount to a lawful agreement or compro¬ 
mise within R. 3 of O. 23 C.P.C. 44 Ind Cas 145 AIR 
(V 6) 1919 Cal 458 (1) (DB). 

- O. 43. R. 1 (m) and O. 23, R. 3 — Compromise —» 

Order refusing to record — Appeal. 

The remedy of a party dissatisfied with the order 
of a Court refusing to record a petition of compro¬ 
mise is to appeal from the order so refusing and 
not from the judgment given by the Court on the 
merits. 42 Ind Cas 192 (1) : AIR (V 5) 1918 Cal 
431 (DB). 

-O. 43, R. 1 (m) — Decree — Appeal — C.P.C., 

O. 23, R. 3. 

A decree under O. 23, R. 3 can be passed only 
after there has been an order that the compromise 
be recorded ; this not a mere matter of form and 
a consent decree pased without such order is liable 
to be set aside on appeal notwithstanding the bar 
under S. 96 (3). AIR (V 4) 1917 Cal 607 : 43 C 
85 : 33 Ind Cas 769 (DB). 

12. Order refusing to set aside abatement 
or dismissal of a suit (O. 22, R. 9). 


-O. 43. R. 1 (k) — ‘Suit’ — If includes appeal— 

•Order under O. 22, Rr. 9 and 11 refusing to set 
aside abatement of appeal — If appealable. 


The word ‘suit’ in O. 43. R. 1 (k), C. P. Code, in¬ 
cludes an appeal. Accordingly, ’an appeal lies 
against an oruer under O. 22, R. 9 read with R. 11, 
refusing to set aside the abatement of an appeal! 
AIR 1929 Cal 532 i2), Diss. from. ILR (1949) Nag 
437 : 1949 NLJ 487. 

-O. 43, R. 1 — Appeal from refusal to set aside 

abatement of appeal. 

The use of the word “suit" in Cl. (k) of R. 1 of 
O. 43, uoes not exclude “appeal”. An appeal lies 
from an order under O. 22, R. 9 refusing to set aside 
abatement of appeal. AIR (V 28) 1941 Mad 51 : 
52 MLW 476 : (1940) MWN 1005 : (1940) 2 MLJ 
562 :193 Ind Cas 832. 

-O. 43, R. 1 — Under O. 43, R. 1 (k), an appeal 

lies from an order under O. 22, R. 9 and not from 
O. 22, R. 4 — Order 22. R. 9 provides a concurrent 
remedy of which the party aggrieved under R. 4 
may avail himself. AIR (V 27) 1940 Sind 137 : 191 
Ind Cas 447 (DB). 

-O. 43, R. 1 — An order that an appeal abates, 

is appealable as a decree. 

Similarly an order directing that an appeal or 
cross-objection abates is also appealable. AIR (Vol 
26) 1939 Nag 39 : 1938 NLJ 399 : ILR (1940) Nag 
324 : 181 Ind Cas 411 (DB). 

-O. 43, R. 1 — Order refusing to set aside abate¬ 
ment of appeal is appealaole under O. 43, R. 1 (k). 
AIR (V 26) 1939 Pat 623 : 6 BR 187 : 20 PLT 715: 
185 Ind Cas 498 (DB). 

-O. 43, R. 1 — An order refusing to set aside an 

abatement is appealable. AIR (V 25) 1938 Pat 125: 
18 PLT 1014 : 4 BR 379 : 17 Pat 84 : 174 Ind Cas 

40. 

-O. 43, R. 1 — Order 43, R. 1 (k) expressly gives a 

right of appeal to a party against an order under 
O. 22, R. 9. AIR (V 21) 1934 Lah 315 : 147 Ind Cas 
699. 

-O. 43, R. 1 — An appeal against a finding that 

a suit has abated is not one against an order under 
O. 43. R. 1 (k), but is one against the decree in suit 
and hence a copy of the decree should accompany 
the memo of appeal and proper court-fee paid on 
it. AIR (V 20) 1933 Sind 36 : 26 SLR 81 : 141 Ind 
Cas 299 (DB). 

-O. 43, R. I — No Appeal — Abatement. 

No appeal lies from an order setting aside an 
abatement. AIR (V 13) 1926 Cal 444 : 87 Ind Cas 
173 (DB). 

-O. 43, R. 1 — Setting aside of. 

Order setting aside the abatement and allowing 
substitution of heirs of deceased party cannot be 
questioned in appeal from the decree in the suit) 
whether such order is passed before, or simultane¬ 
ously with the decree, such an order not being one 
which affects the decision of the case with refer¬ 
ence to its merits within S. 105. AIR (V 12) 1925 Cal 
473 : 85 Ind Cas 100 : 40 CLJ 583 (DB). 

-O. 43, R. 1 — Competency of appeal — Abate¬ 
ment. 

Suit abating against one of the defendants — 
Application for setting aside abatement — Court 
dismissing applicatoin for setting aside abatement 
and holding that consequently suit abated in toto 
in special circumstances of the case — Former 
adjudication is appealable under O. 43, R. 1 (k) and 
latter adjudication is appealable as a decree. AIR 
(V 12) 1925 Lah 456 : 86 Ind Cas 104 : 26 PLR 32 
(DB). 

-O. 43, R. 1 — An appeal lies from an order re¬ 
fusing to set aside the abatement of an appeal, 
since O. 22. R. 11 makes the order apply to appeals. 
AIR (V 12) 1925 Pat 162 : 85 Ind Cas 1010 : 2 Pat 
LR Civ. 279 (DB). 
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-O. 43, R. 1 — Applications by rival claimants 

for coming on record as legal representatives of 
plaintiff were made; one application was allowed 
and the other was dismissed as being out of time. 

Held, on appeal lies under O. 43, R. 1 (k) or S. 96 
against order of dismissal. AIR (V 11) 1924 Mad 
622 ; 46 MLJ 129 : 79 Ind Cas 860 : 19 MLW 113 : 
1924 MWN 58 (DB). 

- O. 43, R. 1 (k) — Punjab Courts Act (XVIII of 

1884), S. 70 (1) (a). 

No appeal lies under O. 43, R. 1 (k) if there has 
been no application to set aside.' an abatement. An 
order of abatement cannot be interfered with in 
revision if a person fails to set it aside: 95 PR 
1911 : 262 PWR 1911 : 13 Ind Cas 963. 

13. Order for setting aside or refusing to set aside 

sale (O. 21, Rr. 72. 90 or 92). 

--O* 43, R. 1 (j) — Order dismissing application 

under O. 21, R. 90 for default— Appeal. 

An appeal lies from an order dismissing an ap¬ 
plication for setting aside a sale under O. 21, R. 90 
C. P. Code, default of appearenco of the applica¬ 
nt. (1949) 53 Cal WN (1 D.R.) 28. 

-O. 43, R. 1 — An order under O. 21, R. 92, upon 

an application under R. 90 of that order is appeal- 
able under O. 43, R. 1 (j). AIR (V 29) 1942 All 257: 
(1942) ALJ 416 : 1942 AWR (HC) 155 and 103 : 
1942 RD 760 : ILR (1942) All 237 : 203 Ind Cas 93 
(DB). 

-O. 43. R. 1 — Under O. 43, R. 1 (j) it. is the re¬ 
fusal to set aside the sale that is made appealable 
and not a mere order confirming the sale. AIR (V 

29) 1942 Cal 480 : 46 CWN 773 ; 202 Ind Cas 163 
(DB). 

-O* 43, R. 1 (j) — An order of Court declining 

to entertain an application under O. 21, R. 90 Civil 
P. C., proviso, falls under O. 43, R. 1 (j). AIR (Vol 
26) 1939 Mad 482 ; 49 MLW 158 : (1939) MWN 154• 
ILR (1939) Mad 349 : (1939) 2 MLJ 132 : 184 Ind 
Cas 60. 
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AIR (V 14) 1927 Cal 938 : 45 CLJ 60 ; 100 Ind Cas. 
343 (DB). 

O. 43, R. 1 — O. 21, R. 90 — Where a 
proceeding under O. 21, R. 90 was compro 
mised with a condition that the judgment 
debtor should pay to the; decree-holder a certain 
sum within a certain period but the judgment- 
debtor failed to pay the amount within the pres- 
cribed time and his application to set aside the 
sale was disallowed and the sale confirmed without 
his allegations being gone into. 

Held, appeal lay under O. 43, R. 1. AIR (V in; 
1924 Pat 346 ; 79 Ind Cas 594 : 4 PLT 735 (DB). 

O. 43, R. 1 — O. 21, R. 92 — Auction-purcha¬ 
ser. 

An execution sale cannot be set aside without 
notice to the auction-purchaser, and if the original 
Court has passed an order adverse to the interest 
of the auction^purchaser, he; is entitled to appeal 
and test the legality of the order in the superior 
tribunal. AIR (V 8) 1921 Lah 156 : 3 LLJ 463. 

— —O. 43, R. 1 (j) — Execution sale — Order set 
ting aside — Second Appeal. 

There is no second appeal against an order set¬ 
ting aside a sale on the ground of fraud under O. 
21, R. 92 of the C. P. C. AIR (V 7) 1920 Lah 377: 
168 PR 1919 : 2 Lah LJ 41 : 54 Ind Cas 941 (1). 

O. 43, R. 1 (j) and O. 50, R. 1 (a) — Order under 
O. 21, R. 92, Execution of small cause decree trans¬ 
ferred to the original side — Appealability. 

An appeal lies under O. 43, R. 1 (j) from an 
order under O. 21, R. 92 (2) in execution of a 
small cause decree transferred to the original side 
for execution. AIR (V 7) 1920 Mad 290 : 10 LW 
556 : (1920) MWN 351 : 27 MLT 130 : 53 Ind CaA 
958. 

O. 43, R. 1 (j) — Dismissal for default of an 
application under O. 21, R. 90 — Appeal. 

An order dismissing for default, an application 
under O. 21, R. 90 is appealable. AIR (V 5) 1918 
Cal 474 : 38 Ind Cas 63 (DB). 


-—O. 43, R. 1 (j) — Execution sale — Decree-hol¬ 
der allowed to bid for and set-off purchase-price. — 
Decree-holder failing to deposit 25 per cent. —Court 
ordering setting aside of sale: 

Held, that the order was appealable under 
O. 43, R. 1 (j), as the decree-holder was a party 
to the proceedings. AIR (V 26) 1939 Lah 46 : 41 
PLR 286. 

(Reversed in AIR (V 26 ) 1939 Lah 210 ; 186 Ind 
Cas 152). 

-O. 43, R. 1 — Order refusing to add party 

under O. 22, R. 10 — Appeal lies under O. 43. R. 1 (j) 
which is not confined to the case of substitution 
of parties. AIR (V 18) 1931 Cal 594 : 35 CV/N 296: 
134 Ind Cas 307 (DB). 

•-O. 43, R. 1 — No appeal — Sale. 

Where a sale is confirmed and no application is 
made to set it aside, no appeal lies from the order 
and definitely no second appeal is permitted. AIR 
(V 16) 1929 Lah 778 : 120 Ind Cas 165 (DB). 

——O. 43, R. 1 — Competency of appeal — Sale — 
Application under O. 21, K. 90 — Dismissal for 
default. 

Where a person applies under O. 21, R. 90 but the 
application is dismissed for his non-appearance, 
and the opposite party is present and ready to 
contest, the order dismissing the application is, 
an order under O. 43. R. 1 (j) and is, therefore 
appealable. AIR (V 15) 1928 Cal 25 : 55 Cal 616 : 
104 Ind Cas 759 (DB). 

- O. 43, R. 1 — O. 21, R. 90 — There is no appeal 

against an order refusing to set aside the dismissal 
of an application under O. 21, R. 90, for default. 


-O. 43, R. 1 (j) and O. 21, Rr. 90 and 92 — Dis¬ 
missal for default. 

An appeal lies against an order on an application 
under O. 21, R. 90 to set aside a sale, which is dis¬ 
missed for default, this dismissal amounting to an 
order under S. 92. But no appeal lies against an 
order under S. 90 dismissing an application to set 
aside the dismissal. AIR (V 4) 1917 Cal 815 : 25 
CLJ 163 : 38 Ind Cas 598 (DB). 

- O. 43, K. 1 (j) — Order under O. 21, R. 89 — 

Appeal if lies from. 

An appeal lies from an order refusing to set 
aside a sale under O. 21, R. 89 whether the pur¬ 
chaser is a decree-holder himself or stranger. 
(1912) MWN 756 : 14 Ind Cas 326 (DB). 

O. 43, R. 1 (j) — Order refusing leave to bid 
under O. 21, R. 72 C. P. C. — Not Appealable. 

An order refusing leave to a decree-holder to bid 
under O. 21. R. 72 of the C. P. C. is not aoDealable. 
38 C 717 : 15 CWN 862 : (1911) 2 MWN 449 : 13 

Bom LR 694 : 14 CLJ 241 : 8 ALJ 1117 : 6 LBR 26: 
4 Bur L T 257 : 11 Ind Cas 545 (PC). 

-O. 43, R. 1 (j) — Order refusing deposit under 

O. 21, R. 89 — Appeal. 

An appeal lies under O. 21 R. 92 and O. 43. R. 1 
(j) against an order passed by an executing court 
refusing, to receive the amount of decree and costs 
from a mortgage under O. 21, R. 89 C. P. C. 178 
PWR 1911 : 12 Ind Cas 733. 

- O. 43, R. 1 (j) (S. 588, Cl. 16, old Code) (S. 244, 

old Code) — Order setting aside a sale on the 
ground of ‘fraud’ — Appealability. 

S. 588, Cl. 16, does not apply to a case where a 
sale is set aside on the ground of fraud. S. 244 
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applies and the order is appealable. (1900) 28 C. 
116 (117) (DB). 

14. Pronouncing judgment against party 

(O. 8, R. 10). 

•-O. 43, R. 1 (b) — Order under O. 8, R. 10. 

Where although the judgment did not say speci¬ 
fically that it was being pronounced against 
defendant No. 1 (appellant) under O. 8, R. 10 yet 
referred not only to the failure of defendant No. 1 
to file his written statement in time but also to 
the fact that on the next date he did not appear, 
it was held that the judgment must be regarded 
as essentially passed against him because he did 
not file his written statement as called upon to 
do by the Court and the Court’s action must be 
construed as taken under O. 8, R. 10 and the appeal 
under O. 43, R. 1 (b) was, therefore, competent. 
AIR (V 32) 1945 Mad 299 : (1945) 1 MLJ 394 : 
1945 MWN 225 : 58 MLW 179 : ILR (1945) Mad 
866 (DB). 

-O. 43, R. 1 — Refusal to amend decree. 

Court amending decree under S. 151 — Appeal 
lies against amended decree — Court refusing to 
amend decree — Refusal does not amount to a 
decree and order is not appealable. AIR (V 27) 
1940 Bom. 10 : 41 Bom LR 1170 : ILR (1939) Bom 
708 : 186 Ind Cas 70. 

-O. 43, R. 1 — Under O. 43. R. 1 (b), Civil 

P. C. an appeal lies only from an order pronouncing 
judgments against a party under O. 8, R. 10, Civil 
P. C. No appeal lies under the said rule from an 
order holding that the particulars supplied by a 
party are sufficient and rejecting an application 
by the opposite party for striking off his pleadings, 
AIR (V 18) 1931 Lah 77 : 31 PLR 946 : 131 Ind Cas 
129. 

15. Parties. 

-O. 43, R. 1 (s) — A Receiver cannot appeal 

from an order removing him from the office, though 
the order can be appealed from by the parties 
to the suit. AIR (V 20) 1933 Cal 52 : 36 OWN 
903 : 60 Cal 162 : 57 CLJ 408 ; 142 Ind Cas 79 
(DB). 

-O. 43, R. 1 — Addition of. 

Where in the case of devolution of an interest 
during the pendency of a suit the Court orders 
addition of parties under O. 22, R. 10, the proper 
remedy of the party dissatisfied with such order 
is to prefer an appeal under O. 43. R. 1 (1) and not 
to invoke the aid of S. 115. 104 Ind Cas 842 : 54 
Cal 716 : AIR (V 14) 1927 Cal 844 (DB). 

-O. 43, R. 1— Appointment of Receiver. 

If a Receiver is appointed, an appeal from inter¬ 
locutory order, the only person materially pre¬ 
judiced thereby would be the person entitled to 
present possession. Where there is no suggestion 
that any of the defendants is entitled to present 
possession, held, that it is not necessary to have them 
on the record in the appeal. 77 Ind Cas 783 : 24 
CWN 86 : AIR (Vll) 1924 Cal 456 (DB). 

-O. 43, R. 1 (j) — Auction purchaser's right to 

appeal. 

An auction purchaser can appeal against an order 
setting aside the sale on the ground of irregularity 
even if the decree holder has compromised his claim 
with the judgment debtor. He is a party to the 
proceedings and has a right to appeal. (1911) 13 
CLJ 535 : 15 CWN 685 : 10 Ind Cas 143 (DB). 

-O. 43, R. 1 (s), O. 40 R. 1 Cl. (b) Ss. 588 Cl. 

24, 503 (b), old Case — Appeals from orders — 
Order directing receiver to take possession — 
Appeal by stranger in possession : 

Appeal lies by a stranger in possession from an 
order directing a receiver to take possession even 
though no appeal was preferred from an order 
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appointing the receiver, the stranger being no party 
to the original order. (1909) 13 CWN 654 (658) 

: 36 Cal 713 (DB). 

16. Power of Court. 

- O. 43, R. 1 (u), O. 41, R. 23, S. 151 — Order 

of remand under O. 41, R. 23 — order under in¬ 
herent power. 

Rule 23 of O. 41, applies to an order of remand 
where an Appellate Court has reversed a decree 
and all the questions arising in the case have not 
been decided by the Court of first instance. Where 
all the questions were decided by the Court 
of first instance, the order of remand pass¬ 
ed by the Appellate Court is not one under 
O. 41, R. 23, but only under its inherent powers 
and no appeal lies from such an order. AIR (Voi 
30) 1943 Oudh 35 : 1942 OWN (CC) 520 : 1242 RD 
764 : 1942 AWR (CC) 322 (2) : 203 Ind Cas 236 
(DB). 

-O. 43, R. 1 (a) — Section 12, Court Fees Act 

relates to valuation and not to the decision of 
jurisdiction on question or principle — Consequent¬ 
ly the Court has power to decide the question of 
jurisdiction in an appeal filed under O. 43, R. 1 (a), 
from an order returning the plaint for presenta¬ 
tion to the proper Court. AIR (V 25) 1938 Nag 481* 
1938 NLJ 214 : 178 Ind Cas 97. 

-O. 43, R. 1 — Order of remand pased by lower 

appellate Court under inherent powers under S. 
151, before the amendment of Cl. (u), is not appeala¬ 
ble. though the appeal comes on for hearing after 
the amendment the amendment of Cl. (u) not 
being restrospective. 8 LRA Rev. 188 : 101 Ind 
Cas 687 : AIR (V14) 1927 All 496. 

- O. 43, R. 1 (u) and O. 41, Rr. 23 and 25 — * 

Remand — Inherent power — No appeal. 

An Appellate Court has, apart from Rr. 23 and of 
25 of O. 41 of the C.P.C., inherent power under S 
151 of the C.P.C to remand a case for re-trial. 
No appeal lies against such an order. The power 
of remand should, however, be exercised with the 
very great caution. 3 PLJ 253 ; 4 PLW 450 : 
43 Lid Cas 959 : AIR (V 5) 1918 Pat 505 (DB). 

Also 39 MLJ 536 : 12 LW 667 : AIR (V7) 1920 
Mad 759. 

17. Revisicn 

-O. 43, R. 1 (a) — Applicability — Order under 

O. 32, R. 2, directing plaint filed by minor with¬ 
out next friend to be taken off the file — Appeal — 
Revision — Competency — S. 115. 

An order under O. 32, R. 2, C.P, Code, directing 
a plaint to be taken off the file on the ground that 
the plaintiff therein was a minor suing without 
a next friend as required by O. 32, R. 1. C. P. Code, 
is not an order falling under O. 7, R. 10, C. P. Code, 
and hence no appeal lies from an order. A revision, 
application is therefore competent against such an 
Older under S. 115. AIR (V39) 1952 Cal 331. 

-O. 43, R. 1 — Failure to object to maintainabi¬ 
lity of appeal does not make the appellate order 
valid. But the party’s failure can be taken into 
account by the High Court in considering whether 
it should interfere in revision filed by the afore¬ 
said partv against the appellate order. AIR (Vol 
28) 1941 Mad 17 : 1940 MWN 333 : (1940) 2 MLJ 
374 : 52 MLW 375. 

-O. 43, R. 1 — The Appellate Court’s order un¬ 
der O. 43, R. 1 (a), is not immune from the opera¬ 
tion of S. 115. AIR (Vol 23) 1941 Nag 278 : ILR 
(1941) Nag 543 : 1911 NLJ 245 : 198 Ind Cas 34 
(DB). 

-O. 43, R. 1 — A wrong order returning an ap¬ 
peal for presentation to proper Court is revisable. 
(1940) 42 PLR 364. 

- O. 43, R. l(u), O. 1, R. 10 — Order of Appel¬ 
late Court adding a party to suit — Revision. 


755 




CIYIL P. C. (8 of 1903), 0. 43, R. 1-17, Revision 


An order of a lower Appellate Court adding a 
party to the suit, made under O. 1, R. 10(2), read 
with S. 107, is not appealable as it does not find 
-.a place in O. 43, R. 1. It is also not one which 
can be assailed in revision because it is clearly an 
interlocutory order. AIR (Vol 26) 1939 Oudh 102 : 

1939 OWN (CC) 181 : 14 Luck 447 : 179 Ind Cas 
1004 (DB). 

-O. 43, R. l(m) — Compromise — Trial Court 

holding there was compromise — No separate order 
as to compromise recorded — Party appealing — 
Appellate Court holding decree to be consent de¬ 
cree dismissing appeal — No finding as to compro¬ 
mise — Appeal is under O. 43, R. l(m) — Second 
appeal is not maintainable — Revision lies against 
appellate order. AIR (Vol 23) 1936 Lah 963 : 168 
Ind Cas 328 (DB). 

-O. 43, R. 1 (j) — Where the Court confirms the 

sale on the very day on which the declaration is 
made about the decree-holder being the purchaser 
without postponing it till the expiry of 30 days to 
enable the judgment-debtor to take advantage of 
the provisions of O. 21, Rr. 89 and 90, Civil P. C. 
the Court’s order must be set aside in revision even 
if the order is n t open to appeal u* der O. 43, R, 
l(j), Civil P. C. AIR (Vol 21) 1934 Oudh 25 : 11 
OWN (CC) 18 : 9 Luck 393 : 147 Ind Cas 1077 (DB). 

-O. 43, R. Km) and (w) — Piling of compro¬ 
mise petition by pardanashin lady — Court ac¬ 
cepting it — Subsequent denial by the lady — 
Order re-called and parties asked to proceed with 
case: 

Held, that no appeal lay and that no interference 
in revision or under S. 151 was called for. AIR 
(Vol 21) 1934 Pat 41 : 146 Ind Cas 933. 

-O. 43, R. 1 — District Munslf passing erroneous 

order from which no appeal lies — Appeal errone¬ 
ously entertained by District Judge — In revision 
High Court will set aside the appellate order and 
revise the order of the District Munsif. AIR (Vol 
19) 1932 Mad 714 : 36 MLW 646 : (1932) MWN 
1244 : 139 Ind Cas 167. 

-O. 43, R. 1 — Revision. 

Wallace, J.—Order granting an application pray¬ 
ing that the abatement of a suit to set aside on the 
ground that O. 22, R. 3 did not apply, but O. 22, 
R. 10 applied, is merely an order that there has 
been no abatement and does not purport to give 
or refuse to give leave to continue the suit under 
O. 43, R. 1, Cl. (e) and therefore revisable. AIR 
(Vol 15) 1928 Mad 914 : 55 MLJ 253 : 51 Mad 701 : 
28 MLW 164 : 1928 MWN 434 : 112 Ind Cas 116. 
(FB). 

-O. 43, R.l — Where an appellate Court dis¬ 
misses an appeal from an order of the lower Court 
setting aside an execution on sale, the dismissal is 
not open to revision. AIR (Vol 12) 1925 All 264 : 

6 LRA Civ 63 : 85 Ind Cas 660 (DB). 

-O. 43, R. 1 — O. 21, R. 90. 

The effect of the dismissal of an application un¬ 
der R. 90 even f r v efault is to confirm the sale 
under R. 92 and hence an appeal lies against the 
order and the High Court has no jurisdiction to 
interfere with the order in revision. AIR (Vol 12) 
1925 Cal 510 : 41 CLJ 286 : 79 Ind Cas 351 (DB). 

-O. 43, R. 1 — Order of an appellate Court re¬ 
turning a plaint being appealable, no revision lies 
from such an order. AIR (Vol 12) 1925 Oudh 70 : 

79 Ind Cas 1024. 

-O. 43, R. 1 (s) — Receiver in execution of a 

mortgage decree — Third party — Appeal — Revi¬ 
sion. 

Where a Receiver is appointed in execution of a 
.mortgage decree overruling the objections of a third 
party, the latte!- has no right of appeal but he can 
prefer a revision to the High Court. AIR (Vol 5) 
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1918 Pat 364 : (1918) Pat 138 : 4 PLW 414 • 4 * 
Ind Cas 177 (DB). * 

-O. 43, R. l(t) — Appeal — Order refusing to 

restore application. 

No appeal lies against an order refusing to restore 
an application to set aside an appellate decree 
which has been dismissed for default. But where 
there has been a serious miscarriage of justice revi¬ 
sion lies. AIR (Vol 4) 1917 All 397 : 40 Ind Cas 
336 (DB). 

-O. 4 3 ), R. 1, Ss. 104 and 115 (Ss. 622 and 588, old 

Code) — Scope — Erroneous order rejecting insol¬ 
vency petition — Remedy — Appeal — Revision. 

Where a Judge rejects an insolvency application 
holding wrongly that he has no jurisdiction there 
is no appeal under S. 588 but the High Court can 
interfere under S. 622. (1910) 14 CWN 143 : 2 Ind 
Cas 856. 

-O. 43, R. 1 (a) — Return of plaint — Small 

Cause. 

In a Small Cause suit of below Rs. 2,500 invalue, 
no further appeal lies even where the Appellate 
Court reverses the first Court’s order returning the 
plaint to be presented to a Court having jurisdic¬ 
tion therein. But the appeal itself can be treated 
as • an application for revision. 96 PLR 1909 : 108 
PWR 1909 : 4 Ind Cas 977. 

- O. 43, R. 1 (a) (Ss. 588 cl. (6), 57, 582, old 

Code) — Order of Appellate Court returning 
appeal to be returned to proper Court — Appeal. 

No appeal lies from the order of an appellate 
Court returning an appeal memorandum to be pre¬ 
sented to the proper Court, though an appeal will 
lie from such order of the Appellate Court return¬ 
ing a plaint, but is properly the subject of revision 
by the High Court under S. 622, C. P. C. 14 M 462, 
diss. from. (1904 ) 31 C 344 (348). 

18. Return of memo of appeal, and returning a 
plaint to be presented to proper Court 

(O. 7, R. 10). 

-O. 43, R. 1 (a) — Order returning plaint by 

first appellate Court — If appealable. 

Under O. 43, R. 1 (a), C. P. Code, an appeal lies 
from an order returning the plaint for presentation 
to proper Court, although it is made by the first 
Court of appeal. AIR (V 36) 1949 Ajmer 41. 

-O. 43, R. 1 — Where the Court returns the 

plaint for presentation to the proper Court and 
the plaintiff represents it there, the mere fact that 
he has already presented the plaint in that Court 
does not disentitle him to prosecute an appeal filed 
by him against the decision of the lower Court 
returning the plaint, when he has complied with 
the orders in order to save limitation and to safe¬ 
guard his position in case his appeal is dismissed. 
AIR (V 26) 1939 Lah 18 : 40 PLR 975 : 181 Ind Cas 
396. 

-O. 43, R. 1 — O. 7, R. 10 is not restricted only 

to those cases in which, the Court for want of 
territorial jurisdiction returns the plaint. A plaint 
returned on the ground of pecuniary jurisdiction 
is also to be considered as returned under this pro¬ 
vision and not under S. 151. Such an order re 
turning the plaint for want of pecuniary jurisdic¬ 
tion and for presentation to proper Court is ap¬ 
pealable. AIR (V 25) 1938 Sind 124 : ILR (1939) Kar 
50: 175 Ind Cas 684. 

-O. 43, R. 1 (a) — Order returning application 

to sue in forma pauperis for presentation to proper 
Court. 

An order returning for presentation to the proper 
Court a petition for permission to sue in forma 
pauperis is not an order returning a plaint and is 
not therefore, appealable. AIR (V 22) 1935 Mad 
1043 : 42 MLW 647 : (1935) MWN 1135 : 158 Ind 
Cas 1012. 
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-O. 43, R. 1 — No appeal — Return of memo¬ 
randum. 

No appeal lies from an order of an appellate 
Court returning a memorandum of appeal to be 
presented to the proper Court. AIR (Vol 17) 
1930 Lah 832: 31 PLR 536 (DB). 

-O. 43. R. 1 — Appeal memorandum returned. 

An order returning a memorandum of appeal for 
presentation in proper Court is not an appealable 
order. (1929) 117 Ind Cas 849: 32 CWN 693 (DB). 

-O. 43, R. 1 — Competency of appeal — Return 

of plaint. 

Appeal lies from an order of an appellate Court 
returning a plaint. AIR (Vol 12) 1925 Oudh 70: 
79 Ind Cas 1024. 

-O. 43, R. 1 — No appeal lies from an order of 

a District Judge returning a memorandum of ap¬ 
peal on the revenue side for presentation to the 
appellate Court on the Revenue side. AIR (Vol 
8) 1921 All 177 : 63 Ind Cas 951 : 19 ALJ 868 (DB). 

-O. 43. R. 1 (a) — “Plaint” — Memo, of appeal. 

The word “plaint” in R. 1 (a) of O. 43 of C. P. 
C. does not include a memo, of appeal. No appeal 
lies against an order returning the memo, of ap¬ 
peal lor presentation to proper Court; revision 
however is competent. AIR (Vol 7) 1920 Lah 120: 
2 Lah LJ 366: 56 Ind Cas 865. 

- O. 43, R. 1 (a) and O. 7, R. 10 — Appeal — 

Jorum — Order returning plaint — Compliance 
with, effect of. 

Where a Sub-Judge returns a plaint for over Rs. 
5,000 lor presentation to the Court of the Dt. Mun- 
sif holding it to be grossly overvalued, an appeal 
against the order lies to the High Court and not 
to the District Court. The forum of appeal depends 
not upon the value as adjudged but upon the value 
as accepted by the plff. after adjudication. 34 Cal 
954 Foil. The mere fact that the plff. obeyed the 
order oi the Sub-Judge by presenting the plaint 
in the Munsif’s Court did not deprive him of his 
right of appeal. AIR (Vol 6) 1919 Cal 447: 23 O 
WN 942: 53 Ind Cas 1001 (DB). 

-O. 43, R. 1 (a) — Right to appeal — Not lost 

by presentation to court directed. 

Plff. does lose his right to appeal against order 
of a munsif returning the plaint, by electing to 
file the plaint in the court to which fie is direct¬ 
ed. AIR tVol 6) 1919 Mad 1062: 41 Mad 721: 34 

MLJ 397: 45 Ind Cas 89 (DB). 

-O. 43, R. 1 (a) — Rejecting plaint under O. 7, 

R. 11. 

An order rejecting a plaint under O. 7, R. 11 is 
not appealabie when such order is based on a ques¬ 
tion of valuation pure and simple. AIR (Vol 6) 
1919 Pat 270 : 4 Pat LJ 57 : 49 Ind Cas 442. 

-O. 43. R. 1 (a) — Order for return of plaint — 

Confirmed on appeal — Second appeal — Revi¬ 
sion, if lies. 

No second appeal lies against an Appellate or¬ 
der confirming the order of the trial court return¬ 
ing a plaint for presentation to the proper Court. 
The fact that in the exercise of his jurisdiction, 
the Dt. Judge commits an error does not give any 
right of levision of the order. AIR (Vol 5) 1918 
All 415: 16 ALJ 535: 46 Ind Cas 99 (DB). 

_O. 43, R. 1 (a) — Order returning memo, of 

appeal for presentation to proper Court — Ap¬ 
peal. 

No appeal lies against the order of an Appellate 
Court returning a memo, of appeal to be present¬ 
ed to the proper Court. AIR (Vol 5) 1918 All 96: 
40 All 659: 16 ALJ 630: 47 Ind Cas 16 (DB).. 


19. Rejecting application to set aside decree 
passed ex parte (O. 9, R. 13). 

-O. 43, R. 1 (d) — Scope of words “Case open 

to appeal” — Ex parte decree in terms of award 
— Order refusing to set aside — Applicability. 

A “case open to appeal” in O. 43, R. 1 (d), Civil 
Procedure Code, means not only a case in which 
an appeal is always provided, but also a case where 
appeal is provided on certain grounds. Where a 
Court refuses to set aside an ex parte decree pass¬ 
ed in terms of an award an appeal would lie ag¬ 
ainst such an order under O. 43, R. 1 (d), Civil 
Procedure Code, inasmuch as an appeal would lie 
on certain grounds under S. 17 of the Arbitration 
Act. AIR (Vol 37) 1950 Mad 295: (1950) 1 MLJ 
483: 1950 MWN 51. 

-O. 43, R. 1 (d) — Application under O. 9, R. 

13 for restoring proceeding under S. 26-F of B. T. 
Act dismissed ex parte — Order if appealable. 

No appeal is provided by the C. P. Code, against 
an order dismissing an application under O. 9, 
R. 13 for restoring a proceeding under S. 26-F of 
the B. T. Act disposed of ex parte. The decision 
under S. 26-F of the B. T. Act is not a decree 
and consequently the rejection of application un¬ 
der O. 9, R. 13, C. P. Code, is not appealable under 
O. 43. R. 1 (d) of the Cede there being no ex 
parte decree. (1949) 53 CWN (1 D. R.) 61. 

-O. 43, R. 1 (d) — Appeal Competency — Re¬ 
jection of application to set aside ex parte order 
in a reference under S. 30 of the Land Acquisition 
Act. See AIR (Vol 35) 1S48 Mad 416: (1948) 1 Mi 
LJ 119. 

-O. 43, R. 1 (d) — Order rejecting an applica¬ 
tion. 

On an application to set aside an ex parte de¬ 
cree the Court ordered the petitioners to pay 
certain costs as a condition precedent before the 
trial of the suit which was restored to file and 
posted peremptorily to a certain date. The direc¬ 
tion ended thus, “In default the petition do stand 
dismissed with casts”. On the day to which the 
suit was adjourned, as the petitioners had not 
complied with the said order, the Court passed 
the following order, “As the direction given in the 
order in the petition is not obeyed, the order 
operates and the decree passed already stands”: 

Held, that the subsequent order was nothing but 
the recording of the legal position and that an 
appeal under O. 43, R. 1 (d) was maintainable ag¬ 
ainst the first order which was the one and the 
only order in the case. AIR (V 31 > 1944 Mad 383 : 
1944 MWN 296 : ILR (1945) Mad 203 : 57 MLW 
292 : (1944) 1 MLJ 381. 

-O. 43, R. 1 (d) — Ex parte order directing exe_ 

cution to proceed — Application under O. 9, It. 13 
rejected. 

No appeal lies under O. 43, R. 1 (d), Civil P. C., 
against an order rejecting an application under 
O. 9, R. 13 to set aside an ex parte order direct¬ 
ing execution to proceed as O. 9, R. 13 has no ap- 
cation to execution proceedings. The proper re¬ 
medy of the aggrived party is to appeal against the 
order directing execution to proceed. AIR (Vol 
31) 1944 Sind 216: ILR (1944) Kar 39: 216 Ind 
Cas 223 (DB). 

——O. 43, R. 1 (d), O. 9, R. 13 — “In a case open 
to appeal” — Rent suit valued at less than Its. 
50, decreed ex parte, by Munsif having final juris¬ 
diction — Application to set it aside, rejected by 
Munsif having no such power — Appeal. 

The words “ in a case open to appeal” in O. 43, 
R. 1 (d), are general words and have no reference 
to the appeal against the decree actually passed. 
If there could be no appeal under any circums- 
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tances against a decree that could be passed in 
the suit or proceeding, there would be no appeal 
against an order to set aside the ex parte decree 
passed in such a suit or proceeding by virtue of 
the limiting words of O. 43, R. 1, Cl. (d). 

But an appeal against a decree in a simple rent 
suit . (i. e. when the proviso to S. 153, Ben Ten. 
Act dees not come into play) valued at Rs. 50 or 
less would not lie under only one circumstance 
namely, when the Munsif has been vested with 
final jurisdiction and would lie under all other 
circumstances. Where, therefore, such a suit is 
decreed ex parte by a Munsif vested with final 
jurisdiction and an application for setting aside 
the ex parte decree is subsequently rejected by 
another Munsif not vested with final jurisdiction 
an appeal lies under O. 43, R. 1, Cl. (d), against 
the order rejecting the application. AIR (Vol 
23) 1936 Cal 485: 63 CLJ 277: 40 CWN 992: ILR 
(1937) 1 Cal 135: 166 Ind Cas 103. 


O. 43, R. 1 (d) — Order of remand — Case 
disposed of by trial Court on one issue only. 

Where case is disposed of by the trial Court 
on one issue only leaving other issues undis¬ 
posed of, the appeal against order of remand is 
competent under O. 43, R. 1 (d). AIR (Vol 21) 
1934 Lah 907 (2). 

-O. 43, R. 1 — Application to set aside ex parte 

decree dismissed for default of appearance — Ap¬ 
peal is maintainable under O. 43, R. 1 (d) and not 
because the order amounts to decree. AIR (Vol 
21) 1934 Rang 202 : 149 Ind Cas 777. 

-O. 43, R. 1 (d) and (u) — Ex parte decree 

— Appellate order setting aside order of trial Court 
dismissing application for restoration, whether 
appealable. 
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». 43, R. 1 — Conditional order of restoration^ 

un an application to set aside an ex parte de¬ 
cree an order was passed by the Court that the 
decree will be set aside if the petitioner will nav 
to the plaintiff his costs and deposit the decretal 
amount into Court within a certain period. Aj 
note was made on the order that the petition will 
be called for final disposal on a certain date. On 
the date on which the application was taken up 
for final disposal, petitioner applied for permis¬ 
sion to give immovable property as security for 
decretal amount. The Court dismissed the appli¬ 
cation to set aside the ex parte decree on the 

ground that the money had not been deposited in 
Court. 

Held, that the first order of the trial Court was 
merely conditional and that, therefore, it was not 
open to the petitioner to prefer an appeal against 
that order, and that the final order dismissing the 
application to set aside the ex parte decree was 
appealable under 0.43, R. 1 (d). AIR (Vol 12) 1925 
Mad 1182: 88 Ind Cas 196. 


O. 43, R. 1 — Ex parte decree. 


An appeal from the ex parte decree does not af¬ 
fect the appeal from an order rejecting an applica¬ 
tion for setting aside the ex parte decree. AIR 
(Vol 11) 1924 Lah 224: 72 Ind Cas 900, 

-O. 43, R. l — No appeal — Ex parte decree — 
Petition to set aside. 

Where an application to set aside a decree was 
dismissed for default and the court refused to set 
aside the order of dismissal and restore the appli¬ 
cation. Held: no appeal lies against the order. 
AIR (Vol 9) 1922 All 337: 67 Ind Cas 320: 20 ALJ 
519 (DB). 


When an order dismissing an application to 
set aside an ex parte decree is set aside on appeal 
and the Court of first instance is directed to' pro¬ 
ceed with the suit, the order is not an order of 
‘remand' within the meaning of Cl. (u) of O. 43, 
R. 1, and is not appealable. AIR (Vol 19) 1932 
All 113: 53 All 519: 135 Ind Cas 231 (DB). 

-O. 43, R. 1 — Competency of appeal — Ex 

parte decree — Final decree passed. 

An appeal from an order refusing to set aside 
an ex parte preliminary decree in a mortgage suit 
is competent, even though a final decree has been 
passed before the filing of the apneal. AIR (Vol 
15) 1928 Cal 720: 117 Lid Cas 557: 43 CLJ 28: 32 
CWN 358 (DB). 

-O. 43, R. 1 — An appeal lies from an order 

rejecting the application for an order to set aside 
a decree passed ex parte, when the order is made 
because the conditions which were lawfully im¬ 
posed on the defendants were not complied with. 
28 Bom LR 578. Over. AIR (Vol 14) 1927 Bom 
1: 99 Ind Cas 384: 51 Bom 67: 23 Bom LR 1245 
(PB). 

-O. 43. R. 1 — Application to set aside. 

An appeal lies under O. 43, R. 1 (d) against an 
order dismissing for default an application to set 
aside an ex parte decree and there is no authority 
for discriminating for the purpose of O. 43. R. 1 
(cl) between a dismissal on the merits and a dis¬ 
missal for default. AIR (Vol 14» 1927 Pat 240: 
101 Ind Cas 753: 8 PLT 604: 6 Pat 474 (DB). 

-O. 43, R. 1 —- O. 9. R. 13 — Per Sulaiman 

and Daniels, JJ. — In an appeal from an order 
rejecting an application to set aside an ex parte 
decree, the appellate Court cannot go beyond the 
provisions contained in O. 9. R. 13 for reasons for 
setting aside (he decree. AIR (V 12) 1925 All 610 : 
90 Ind Cas 180 : 6 LRA Civ. 601 : 24 ALJ 56 : 
48 All 175 (PB). 


“ O. 43, R. 1 — A Munsif rejected the applica¬ 
tion to set aside the ex parte decree passed by a 
Munsif, having Small Cause powers, who was) 
succeeded by the former who had no Small Cause 
powers. 

Held, no appeal lies to the District Judge. AIR 
(V 9) 1922 All 50 : 65 Ind Cas 967 : 20 ALJ 208. 

O. 43, R. 1 (d) and O. 9. R. 13 — Order grant-* 
ing application — Applicability. 

An order granting an application under O. 9, 
R. 13 of the C. P. C. is not appealable. AIR (Vol 
6) 1919 All 426: 17 ALJ 1052: 52 Ind Cas 901 (l)i 
(DB). 

— O. 43. R. 1 (d) and O. 9, Rr. 3 and 13 — Dis¬ 
missal for default of application to set aside ex' 
parte decree. 

No appeal lies from an order purporting to be 
made under O. 9. R. 13. C. P. C. dismissing an ap¬ 
plication for restoration of an application to set 
aside an ex parte decree. AIR (Vol 6) 1919 Cal 
125: 49 Ind Cas 745 (DB). 

-O. 43, R. 1 (d) and O. 9, Rr. 13 and 14 — De¬ 
cree c\ parte — Application for setting aside — 
Dismissal for default. 

An order dismissing for default an application 
to set aside an exparte decree is appealable. AIR 
(Vol 4) 1917 Cal 548: 36 Ind Cas 798 (DB). 

-O. 43, R. 1 (d) — Dismissal for default of ap¬ 
plication to set aside ex parte decree. 

An appeal is allowed from an order of summary 
dismissed for default of an application to set aside 
an ex parte decree. AIR (Vol 3) 1916 Cal 391: 21 
CLJ 628: 30 Ind Cos 45 (DB). 

-O. 43, R. 1 (d) — Order absolute. 

An application to set aside an ex parte order 
absolute foreclosure is not appealable if refused 
under cl. (9),S. 588. (1909) 2 Ind Cas 67 (Cal) 

(DB). > 
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20. Remand (O. 41, R. 23). 

(a) Appeal would lie. 

(a-1) Conditions laid down by O. 41, R. 23 to be 
complied with. 

(b) Court fees. 

(c) Inherent powers. 

(d) No appeal would lie. 

(e) Small cause nature. 

(a) Appeal would lie. 

-O. 43, R. 1 (u) — Applicability — Appellate 

decision in suit for contribution determining the 
liability of parties and sending the case to trial 
Court for passing final decree after working out 
the arithmetical result — If appealable as an 
“order”. See (1947) 2 M L J 532. 

-O. 43, R. 1 (u) — Order of remand. 

The trial Court set aside an award on one of the 
several grounds urged and decided the suit on 
merits. On appeal the Appellate Court disagreed 
with the finding of the trial Court on the question 
oi the award and remanded the suit as the other 
objections to the award were not decided by the 
trial Court. 

Held, that an appeal lay under O. 43, R. 1 (u), 
Civil P. C., against the order of remand. AIR 
(Vol 30) 1943 Oudh 128 : 1942 OWN (CC) 685 : 
1942 A W P (CC) 350 : 204 Ind Cas 257 (DB). 

-O. 43, R. 1 (u), O. 41, R. 23 — Order under O. 

41, R. 23. 

Where the operative portion of the appellate 
order is “I set aside the judgment and decree of 
the lower Court and allow the appeal of plaintiff 
No. 3 with costs. The case will be sent back and 
retried according to law from the stage where it 
has been left by the learned Munsif”, the order 
is an order of remand contemplated by O. 41, R. 
23 and an appeal lies against such order under O. 
43, R. 1 (u). AIR (Vol 27) 1940 Oudh 314 : 1940 
A W R (CC) 316 : 1940 OWN (CC) 662 • 15 Luck 
■636 : 187 Ind Cas 889. 

-O. 43, R. 1 — According to the practice of the 

Nagpur Judicial Commissioner’s Court, if a Court 
purports to pass an order of remand under O. 41, 
R. 23, even if the order was wrongly passed under 
that rule, an appeal will lie. AIR (Vol 23) 1936 
Nag 8 : 31 N L R 72 Sup : 160 Ind Cas 202 (DB). 

(Overruled in AIR (V 27) 1940 Nag 349 : ILR 
(1940) Nag 538 : 191 Ind Cas 566 (DB).) 

-O. 43, R. 1 and O. 41, R. 23 — Competency of 

appeal — Remand. 

The plaintiff, a mortgage-decree-holder was 
resisted in obtaining delivery of possession of the 
properties. He brought a suit to recover possession 
from the defendants who claimed their right from 
the Government. An issue was raised in the case 
if the plaintiff was entitled to an unconditional de¬ 
cree for possession or if the Government who had 
not been impleaded in the previous mortgage-suit 
and who claimed an interest in the property, was 
entitled to redeem the plaintiff. The Sub-Judge 
differing from the Munsif held the Government 
was so entitled and remanded the suit to the lower 
Court for working out the figures. 

Held, the order of remand was on a preliminary 
issue and therefore appealable. AIR (Vol 17) 
1930 Mad 1017 : 60 M L J 72 : 1930 M W N 1021 : 
32 M L W 843 (DB). 

-O. 43, R. 1 — Competency of appeal. 

The plaintiff sued on a promissory note dated 
23rd December, 1925 executed by the defendant in 
favour of his step-mother S, alleging that he was 
her only heir. On the defendant’s objection that 
S had a daughter, he found that he had no case 
on the plaint and sought by application dated 13th 
February, 1929 to amend the plaint by alleging 
that his step-mother managed his estate and ad- 


762 

vanced the money to get the promissory note exe¬ 
cuted in her name for his benefit. The trial Court 
rejected the application and dismissed the suit. 
On appeal, the lower appellate Court held that 
plaintiff’s application ought to have been allowed 
and remanded the suit under O. 41, R. 23, C. P. 
Code. Against this order defendant appealed. 
Plaintiff took a preliminary objection that no ap¬ 
peal lay as the remand order could not be treated 
as one made under O. 41, R. 23 when there was no 
preliminary point before the lower appellate Court 
which could attract the application of that rule. 

Held, overruling the objection, that the appeal 
was maintainable as the point on which the lower 
appellate Court determined the case was a preli¬ 
minary point. AIR (Vol 17) 1930 Nag 295. 

-O. 43, R. 1 — Presumption — O. 41, It. 23. 

Where the lower appellate Court did not say any¬ 
where in its judgment under what provisions of 
law it purported to pass an order of remand, the 
High Court refused to hold that the order was not 
passed under the provisions of O. 41, R. 23 of the 
C. P. Code. To hold otherwise would be to curtail 
the right to appeal which should not be done except 
upon very clear proof of circumstances justifying 
such curtailment. The High Court, assuming that 
the lower Court made the order under the provi¬ 
sions of O. 41, R. 23. although it might not be that 
the provisions of that rule strictly justified the 
order in question, held that an appeal lay to itself 
from the order. AIR (Vol 12) 1925 Cal 1157 • 87 
Ind Cas 575 (DB). 

-O. 43, R. 1 — Part of the plaintiff’s case dis¬ 
missed — Appeal as to that part. 

The Lower Appellate Court accepted an appeal 
in part and remanded that part of the case for 
trial on the merits. As for the remaining portion 
of the case the Court agreed with the decision of 
the trial Court dismissing the case. The plaintiff 
coming up on second appeal regarding this latter 
portion of his case. 

Held, that the plaintiff was a person aggrieved 
by an order of remand and had a right of appeal 
under O. 43, R. 1 (u). A person who has lost a por¬ 
tion of his case in a Lower Appellate Court must 
be considered a person aggrieved by the decision. 
With respect, moreover, to the portion in which 
the plaintiff has been unsuccessful, he is precluded 
from questioning the decision in any way other 
than by an appeal against the order of remand, as 
is clear from the provisions of Section 105 (2). 
AIR (Vol 8) 1921 Lah 154 : 63 Ind Cas 776 : 2 
Lah 252 : 3 L L J 426 : 89 P L R 1921 (DB). 

—*—O. 43, R. 1 (u) — Remand — Appeal — Point 
of law. 

An appeal to the Chief Court against the order 
of remand is competent under O. 43, R. 1 (u) if 
there is a point of law involved. AIR (Vol 1) 
1914 Lah 509 : 8 P R 1915 : 195 P L R 1915 : 28 Ind 
Cas 441 (DB). 

-O. 43, R. 1 (u) — Remand — Appeal — Test of. 

Where a question affecting the final result of the 
case has been decided against a party and the suit 
is remanded under O. 41, R. 23, the order of re¬ 
mand is appealable. 158 P W R 1913 : 279 P L R 
1913 : 20 Ind Cas 788. 

-O. 43, R. 1 (u) and 41, Rr. 23 and 25 — Remand 

—r Order under wrong rule clerical mistake. 

An order of remand passed initially under O. 41. 
R. 23 but by a clerical mistake purporting to be 
under O. 41,*R. 25 is appealable. (1911) 9 Ind Cas 
431 (Oudh). 

-O. 43, R. 1 (u) — Remand — Small Cause — 

Claim for mesne profits — Order of remand by 
Appellate Court — Appeal against order of remand. 
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Plflf. who obtained an ejectment decree against 
deft, sued him for mesne profits. The first Court 
dismissed the suit as barred but on appeal the Dt. 
Judge he'd it as not barred and remanded it for 
disposal on the merits. On second appeal the High 
Court held, that as the claim for mesne profits 
was exempted from the cognizance of the small 
Cause Court under Cl. (31) of the Pro. Sm. C. C. 
Act an appeal would have lain if the suit was 
decided on the merits, an appeal to the High Court 
against the order of remand, was competent. The 
suit was not governed by the Art. 100 of the Lim. 
Act, but being in the nature of an action for dam¬ 
ages for trespass, Art. 39 applied. 24 C. 413, not 
appr. 9 M L T 35 : (1910) M W N 614 : 8 Ind Cas 
162 : 34 Mad 502 (DB). 

(a 1) Conditions laid down by O. 41, R. 23 to 
be complied with. 

--O. 43, R. 1—Appellate Court framing additional 

issue and remanding the case reversing the decree 
instead of calling for a finding retaining the case 
on its file — Order of remand — Appeal. 

- Whether an order of remand is appealable or 

not should depend on whether the conditions laid 
down by O. 41, R. 23, have been complied with and 
not on whether appellate Court purported or did 
not purport to make the order under R. 23. AIR 
(V 14) 1927 Cal 850 : 47 CLJ 69 : 103 Ind Cas 864 • 
55 Cal 219 (DB). 

(b) Court-fees. 

-O. 43, R. 1 (u) — Order of remand. 

An appeal against an order of remand should be 
filed only as a miscellaneous appeal under O. 43, R. 

1 (u) and a court-fee of Rs. 2 is sufficient for the 
appeal memorandum. AIR (Vol 20) 1933 Oudh 191 
: 10 O W N (CC) 143 : 17 R D 147 : 8 Luck 676* 144 
Ind Cas 967 (DB). 

-O. 43, R. 1 (u) —Remand— Inherent power 

—Appeal from order of remand—Court-fee. 

An appeal against the order of remand by the 
Lower Appellate Court not made under O. 41, R. 23, 
C. P. C. is a second appeal and ad valorem Court 
fee should be paid theron. AIR (Vol 16) 1919 Pat 
478 : 50 Ind Cas 367. 

(c) Inherent powers. 

-O. 43, R. 1 (u) — Subordinate Court disposing of 

case not on preliminary point but on all points ari¬ 
sing in case. In appeal District Judge being of opi¬ 
nion that points were not properly dealt with reman¬ 
ding case under inherent power: 

Held, that the order of remand did not fall under 
O. 41, R. 23, and was therefore clearly not appeal- 
able under O. 43, R. 1, Cl. (u). AIR (Vol 29) 1942 
Pat 195 ; 8 BP 186 : 197 Ind Cas 13 (DB). 

(Overrules AIR (V 7) 1920 Pat 738 : 58 Ind Cas 
909.) 

-O. 43, R. 1 — An order of remand under S. 151, 

not amounting to decree is not appealable. (1940) 
72 C L J 283. 

-O. 43, R. 1 — An order under the inherent 

power of the Court under S. 151 of the C. P. Code 
and not under O. 41, R. 23, Is not appealable. A I 

11 (Vol 11 ) 1924 Lah 487 : 78 Ind Cas 408 : 6 LL 
J 153. 

-O. 43. R. l — Where a case is remanded for re¬ 
trial. not under O. 41. R. 23 but under inherent 
powers of Court, an appeal lies from the remand 
order not under O. 43. R. 1 (u) but under S. 96 read 
wifh S. 100. as an appeal from a decree. AIR 
(Vol 10) 1923 Cal 606 : 74 Ind Cas 1038 : 71 Ind 
Cas 453 : 37 C L J 491 (DB). 

■-O. 43. R. 1 — An order of remand passed not 

under O. 41. R. 23 but in the exercise of the inher_ 
ent jurisdiction of the Court is not appealable. A 


I R (Vol 8) 1921 Mad 716 : 69 Ind Cas 826 : 16 
M L W 515 (DB). 

-O. 43, R. 1, (u) — Remand — Inherent power 

— Not falling under O. 41, R. 23 — Appeal. 

No Appeal lies against an order passed by an 
Appellate Court remanding a case otherwise than 
under O. 41, R. 23 oi tne (J. P. C. AIR (V 7) 1920 
Cal 124 : 31 C L J 357 : 23 C W N 1049 : 55 Ind 
Cas 96 (DB). 

-O. 43, R. 1 (u) — Remand — Inherent power —« 

Case not within O. 41, R. 23, C. P. C. — Appeal. 

O. 41, R. 23, C. P. C. does not contemplate a case 
decided upon the whole evidence and upon all the 
issues which were raised. In such a case an Appel¬ 
late Court thinks that the burden of proof has been 
cast on the wrong party and remands the case for 
re-trial in the lignt oi the evidence already taken 
and authorises the taking of fresh evidence, the 
rule has no application and consequently the order 
of remand is not appealable. AIR (Vol 7) 1920 
Pat 666 : 55 Ind Cas 484 (DB). 

(d) No appeal would lie. 

-O. 43, R. 1 —- Court of first Instance deciding 

all issues — Remand order is not appealable under 
O. 43. R. 1 (u). (1943) 209 Ind Cas 357 ; 1943 O W 
N (CC) 310. 

-O. 43. R. 1 — Where the Court retains seisin 

of the case and remits issues to the trial Court 
whose findings on such issues are awaited the order 
is in no sense an order of remand but one under O. 
41, R. 25. An appeal from such order is incompet¬ 
ent under O. 43, R. 1. AIR (Vol 24) 1937 All 580 
: (1937) A L J 797 : 1937 A W R (HC) 674 (2) ; 
171 Ind Cas 224. 

-O. 43, R. 1 (u) — (as amended by Allahabad 

High Court) — Order remitting only certain issues 
to the lower Court. 

Under O. 43, R. 1 Cl. (u), as amended by the 
Allahabad High Court, only those orders are appeal- 
able where the entire case has been transferred 
from the first Appellate Court to the trial Court and 
not where only certain issues have been remitted. 
The amendment does not make every order appeal- 
able by which proceedings even for a short time 
have been sent back to the trial Court. AIR (Vol 
21) 1934 All 455 (1) : 56 All 655 : 147 Ind Cas 437 
(DB). 

--O. 43, R. 1, O. 41, R. 23 — Person not affected 

by order of remand — Right to appeai. 

Where a person has not been adversely affected 
by an order of remand it is doubtful if he can ap¬ 
peal from that order. AIR (Vol 18) 1931 Oudh 
242 : 8 O W N (CC) 243 : 132 Ind Cas 78 (DB). 

-O. 43, R. 1 — A party who is prejudiced by an 

order of remand can aopeal against such order. 
But where a party has himself asked for a remand 
and obtained an order of remand he cannot appeal 
merely because the ground covered by it is not so 
wide as that which he himself desired. AIR (Vol 
16) 1929 Oudh 398 : 116 Ind Cas 55 (DB). 

-O. 43, R. 1 — When appealable. 

Although the Court ordering the remand may 
have had no jurisdiction under R. 23 to pass the 
order, nevertheless, if the order of remand as made 
purports to be an order under O. 41, R. 23 and ap¬ 
pears to be in form and substance an order under 
that rule, it is to be regarded as an order of remand 
passed under R. 23 and, therefore, subject to ap¬ 
peal. Where the lower appellate Court in a case 
which was not decided on a preliminary point, In¬ 
stead of retaining the appeal in his Court and re¬ 
ferring mere\v an issue to be determined by the 
trial Court, illegally and without jurisdiction re¬ 
manded the case to the trial Court for the issue of 
limitation to be determined and the ease disposed 
of by that Court. 
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Held, no appeal would lie as the lower appellate 
Court did not purport to act under R. 23. AIR 
(Vo) 14) 1927 Cal 642 : 104 Ind Cas 422 : 31 C W N 
878 (DB). 

• -O. 43, R. 1 — O. 41, R. 23 — Order 43, 

R. 1 (u) gives right of appeal against an order 
under O. 41, R. 23, but that rule applies only 
when the trial Court has disposed of the suit on a 
preliminary point. Where the appellate Court set 
aside the trial Court’s decree on the ground of non¬ 
joinder of a necessary party and remanded the case 
for a fresh trial with the addition of such party. 

Held, that this is not disposing of the suit on a 
preliminary point, and so neither under O. 41, R. 
23, nor O. 43, R. 1 (u) applied. AIR (Vol 12) 1925 
Rang 320 : 92 Ind Cas 368 : 4 Bur L J 159 : 3 
Rang 490 (DB). 

-O. 43, R. 1 (u) — Remand — Appeal. 

No appeal lies against an order of remand by the 
Appellate Court to the trial Court for its fresh deci¬ 
sion on the reversal of its previous decree on the 
merits though an appeal is maintainable on the de¬ 
cree of the Appellate Court reversing the decree 
of the trial Court. AIR (Vol 7) 1920 Pat 738 : 58 
Ind Cas 909. 

-O. 43, R. 1 (u) — Remand —» Appeal — Execu¬ 
tion sale. 

An order of remand, made on an appeal from 
an order setting aside or refusing to set aside an 
execution sale, is final under S. 104 (c) and no ap¬ 
peal lies therefrom. AIR (Vol 6) 1919 Lah 422 
; 2 P W R 1919 : 29 P L R 1919 ; 50 Ind Cas 610. 

-O. 43, R. I — Remand. 

If the order is simply an order of remand, not 
falling within O. 41, R. 23, it is not appealable 
under O. 43, as sub-cl. (u) only refers to an order 
under R. 23 of O. 41, remanding a case. The 
powers conferred by O. 41, R. 23 are not exhaustive. 
AIR (Vol 9) 1922 Mad 112 : 42 M L J 372 : 68 Ind 
Cas 869 : 1922 M W N 269 : 15 M L W 537 : 45 
Mad 449 : 30 M L T 217 (DB). 

(e) Small cause nature. 

-O. 43, R. 1 (u) —> Small cause nature — Re¬ 
mand — No appeal. 

There is no second appeal in a suit of a small 
causes nature of the value below Rs. 500 and an 
order of remand in such a suit is not open to ap¬ 
peal. AIR (Vol 6) 1919 All 6 : 2 U P L R (HC) 
69 : 18 A L J 167 ; 54 Ind Cas 432 (DB). 

-O. 43, R. 1 (u) — Remand — Appealability — 

Small cause nature. 

A remand order in a suit of a small cause nature 
Is not appealable for the decree itself would not be 
open to further appeal. .(1913) 11 A L J 599 : 21 
Ind Cas 638. 

21. Rejecting application to set aside dismissal of 

a suit. (O. 9, Rr. 4 and 9). 

-O. 43, R. 1 (c) — Applicability — Preliminary 

decree — Application for f.nal decree in suit for ac¬ 
count — Dismissal for default — Order dismissing 
application for restoration — Appealability. 

Quaere: — Whether an order refusing to restore 
an application for restoration of an application for a 
final decree, dismissed for default, is appealable as 
an order on an application for restoration of a suit 
within the meaning of O. 43, R. 1 (c), C. P. Code. 
ILR (1950) A 65 (DB). 

_O. 43, R. 1 (c) — Applicability — Suit dismiss¬ 
ed for default — Application to restore — Dismissal 
for default — Application for restoration of — Or¬ 
der rejecting — Appeal. 


No appeal lies from an order dismissing for de¬ 
fault an application under O. 9, R. 9, C. P. Code, 
for setting aside the dismissal of a suit for default 
and for restoring it to file. AIR (Vol 34) 1947 Rom 
328: ILR (1947) Bom 24: 49 Bom LR 155. 

-O. 43, R. 1 (q) — Dismissal of application un¬ 
der O. 34, R. 6. 

An order dismissing an application for a personal 
decree under O. 34, R. 6 has a force of a decree & 
is appealable under S. 96 and not under O. 43, R. 1 
(q). AIR (Vol 32) 1945 Nag 289: ILR (1945) Nag 
643: 1945 NLJ 409 (DB). 

-O. 43, R. 1 (c), O. 9, R. 9 — Application to set 

aside dismissal of suit for default allowed on condi¬ 
tion of payment of costs within week — Costs o.ler- 
ed one day late — Court holding it had no jurisdic¬ 
tion to extend time — Order, held fell within pur¬ 
view of O. 43, R. 1 (c). 

An application of the plaintiff for setting aside 
the dismissal of his suit for default was allowed by 
tlie Court on condition of plaintiii s payment of costs 
of Rs. 25 within one week. The costs were offer¬ 
ed a day late with the application praying to the 
Court to accept them. The Court held that it hail 
no jurisdiction to extend the time and dismissed 
the application for restoration: 

Held, diat the order was, in substance, one under 
O. 9, R. 9 and fell within the purview of O. 43, R. 
1 (c) and was appealable. AIR (V 32) 1945 Oudh 
273: 1945 OWN (CC) 132: 1945 AWR (CC) 106: 
20 Luck 427 (DB). 

-O. 43, R. 1 — Dismissal of restoration appli¬ 
cation. 

An order passed on an application for restoration 
of a previous application for restoration wlvch lias 
been dismissed for default, is appealable under O. 
43, R. 1 (c) by invoking the aid of S. 141. AIR (Vol 
24) 1937 Oudh 344 : 1937 OWN (CC) 372 : 13 Luck 
246: 168 Ind Cas 47. 

-O. 43, R. 1 — Dismissal for non-payment of 

process-fees. 

Under O. 43, R. 1, Cl. (c) an order under O. 9 r 
R. 9, rejecting an application (in case open to ap¬ 
peal) for an order to set aside the dismissal of a suit 
is appealable. AIR (Vol 23) 1936 All 737: (1936) 
ALJ 305: 1936 AWR (HC) 445: 161 Ind Cas 840 
(DB). 

-O. 43, R. 1 (c) — An application for grant ot 

probate can be dismissed for default and restored. 
An appeal would thus lie under O. 43, R. 1, Civil P. 
C. AIR (Vol 23) 1936 Lah 863: 38 PLR 973: 167 
Ind Cas 526. 

-O. 43, R. 1 — An appeal lies against an order 

refusing to set aside the dismissal of an applic tion 
under S. 84 of the Madras Hindu Religious Endow¬ 
ments Act for default. AIR iVol 21) 1934 Mad 256 
(1): 66 MLJ 247: 39 MLW 197: 57 Mad 297: (1934) 
MWN 671 (1): 148 Ind Cas 168 (1). 

-O. 43, R. 1 — Restoration under O. 9, R. 9. 

An order rejecting an application to set aside dis¬ 
missal of suit under O. 9, R. 9 (in case open to ap¬ 
peal), is open to appeal under O. 43, R. 1 (c) — 
But an order allowing such an application is not 
open to appeal. Orders allowing such applications 
should be sparingly interfered with. AIK (Vol 21) 
1934 Oudh 491: 11 OWN 1373: 152 Ind Cas 110. 

-O. 43, R. 1 (c) — No appeal lies from an order 

rejecting an application to set aside the dismissal of 
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.an application for restoration of a suit dismissed in 
default. AIR (Vol 19) 1932 Nag 101: 28 NLR 83: 
139 Ind Cas 296 (DB) 

(Overrules AIR (V 10) 1923 Nag 293 : 19 NLR 
119 : 75 Ind Cas 519.) 

-O. 43, R. 1 — No appeal — Dismissal for de¬ 
fault — Petition for Restoration. 

An order dismissing for default an application to 
set aside the dismissal ofsuit under O. 9, R. 9 is 
not covered by R. 1 (c) ol O. 43 and, therefore, it is 
not appealable. AIR (Vol 15) 1928 Pat 335: 109 
Ind Cas 264: 7 Pat 333: 9 PLT 669 (DB). 

-O. 43, R. 1 — Petition for Restoration. 

Clause (c) of R. 1 of O. 43 allows an appeal from 
an order under R. 9 ol O. 9 rejecting an application 
(in a case open to appeal) for an order to set aside 
the dismissal ol a suit. The clause applies therefore 
only in cases when a “suit” has been dismissed. It 
is clear that while the order dismissing the petition¬ 
er’s first application remains in force, no fresh ap¬ 
plication can be made to set aside the dismissal of 
the suit. The order dismissing the second applica¬ 
tion is not an order refusing to set aside the dismiss¬ 
al of a suit within the meaning of clause (c) of R. 
1 ol O. 43. S. 141 cannot operate to give an appeal 
from an order not otherwise appealable under or¬ 
der. AIR (V 9) 1922 Cal '572 : 69 Ind Cas 1003 : 
36 CLJ 184 (DB). 

-O. 43, R. 1 (c) — Dismissal of application for 

restoration. 

A dismissal of suit for default is under O. 9. R. 8 
and the dismissal ol application for restoration is 
appealable under O. 43, R. 1 (c). AIR (Vol 7) 1920 
All 219 ; 57 Ind Cas 245 (1) (DB). 

-O. 43, R. 1 (c) and O. 9, R. 4 — Refusal to set 

aside dismissal of suit — No appeal. 

No appeal lies against an order refusing to set 
aside a dismissal of a suit under O. 9, R. 4 of the 
C. P. C. AIR (Vol 5) 1918 Cal 164: 27 CLJ 117: 13 
Ind Cas 374 (1) (DB). 


.—21. Rejecting application Etc. .768 

Under O. 43, R. 1 (e), C. P. C., no appeal lies 
against an order rejecting an application under O. 
9, R. 9 for revival of an application for reversal of a 
sale, which had been dismissed for default of ap¬ 
pearance of the judgment-debtor. AIR (Vol 2) 1915 
Cal 539 • 19 CWN 25 : 27 Ind Cas 492 (DB). 

-O. 43, R. 1 (c) — Second appeal — Order of 

Appellate Court setting aside order of first court 
dismissing suit for default. 

An order of the Appellate Court setting aside the 
order of the first court dismissing the suit for de¬ 
fault ol aDpearance of parties is not appealable. 
(1913) 11 ALJ 615: 35 All 427: 20 Ind Cas 145 (DB). 

-O. 43, R. 1 (c) — Order rejecting application 

for restoration *— Appeal. 

Where an application for restoration is returned 
for presentation to proper Court owing to want of 
jurisdiction, the order is one rejecting the applica¬ 
tion and is appealable. (1912) 10 ALJ 41: 15 Ind 
Cas 34. 

-O. 43, R. 1 (c) — Unsuccessful application — 

Dismissal of application for restoration — Appeal. 

If an application under S. 102, C. P. C. (1882) has 
been dismissed for non-appearance 6c a subsequent 
application under S. 10 3 lor reviving the application 
is unsuccessful, this rejection ol application under S. 
103 is not appealable. (1910) 14 CWN 573: 13 CLJ 
153: 5 Ind Cas 493 (DB). 

-O. 43, R. 1 (S. 588, Old Code) — Maintainabili¬ 
ty after disposal of suit. 

The right of appeal given by S. 58S, C. 1\ C.. from 
orders specified in that section ceases with the dis¬ 
posal of the suit. (1905) 9 CWN 895: 32 C 1023 (DB). 

22. Receiver — (O. 40, Rr. 1, 3 and 4). 

(a) Appointment. 

(b) Enforcement of duties. 

(c) Letters Patent Appeal. 

(d) Removal 

(a) Appointment. 


-O. 43, R. 1, Cl. (c) and O. 9, R. 9 — Dismissal 

of petition to restore for default — Appeal. 

There is no appeal Irom an order passed under 
O. 9. R. 9. C. P. C., dismissing lor default a peti¬ 
tion to restore a suit dismissed for default. AIR 
(V 5) 1918 Pat 612 : 2 PLW 221 : 2 PLJ 720 : 43 
Ind Cas 54 (DB). 

-O. 43, R. 1 (c) — Appeal — Single Judge of 

High Court. 

Per curiam An onh-r o( a fudge of the High Court 
in original jurisdiction rejecting an application un¬ 
ci'r (). 9, R. 9, (.'. P. C\, lor (lie restoration ol a suit 
dismissed for default, is appealable under O. 43, r. 

1 cl. (c) as the Code and rules made under it apply 
to an appeal from a decision ol a Judge o! the High 
Court on the Original Side. AIR (V 3> 1916 Cal 
361: 29 OWN 59!: 23 CLJ 413: 43 C 857: 34 Ind 
Cas 631 (FB). 

O. 43, R. J (e) — Execution sale — Setting 
aside. 

/'.n application to set aside a sale is a proceeding 
leading to an adjndiealion such as referred In in S. 

2 and so il a suit within (). 43, R. I | ( ). AIR (Wd 

T 1916 Cal 221: 20 CWN 1203: 83 Ind Cas 581 
(DB). _ 

— <>. 13, R. ] (e) — Execution sale — Applica- 
lion to rcs’orc an application for a reversal of a sale 

— Dismissal — Appeal. 


-O. 43, R. 1 (s) ■— Order giving eifect to order 

appointing Receiver — Appeal. 

Where an order lor the appointment of a Receiver 
has already been made a subsequent order giving 
eifect to it is not appealable under (>. 43, R. 1 (s), 
C. P. Code, when it does not come within the ambit 
ol any of the clauses of sub-U. (1) of Q. 40, R. 1, 
C. P. Code. AIR (Vol 33) 1946 Lah 462: 48 PLR ISO: 
228 Ind Cas 491. 

O. 43, R, 1 (s), O. 40, R. 1 (U (a) — Appoint¬ 
ment of new Receiver — Appeal. 

An order appointing a Receiver in place of one 
who has resigned is appealable. AIR (Vol 32'' 1945 
46 1 : 24 Pat 45 1 : n« I'Ll 62 (DR). 

-O. 43, R, 1 (s), O. 40, U. 1 — Attachment of 
wakl property — Objection by judgment-debtor 
mutawalli — Objection allowed and Receiver ap¬ 
pointed. 

An appeal lies under O. 43, R. 1 (s), Irom an or¬ 
der allowing the objection o! the judgment debtor 
to the attachment of certain property as wakf pro¬ 
perty ami appointing a Receiver of (he same. Such 
an order is one under O. 40. R. 1. 

4 lie property was wakf property and was not lia¬ 
ble to be attached or sold at all. There were pro¬ 
visions in the deed ol wakf enjoining upon the mut¬ 
ual li the performance of certain religious duties; 
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Held, that the appointment of a Receiver in exe¬ 
cution of a decree against the mutawalli to take 
charge of the entire property, which did not belong 
to the judgment-debtor, would be contrary to the 
provisions of O. 40, R. 1 (2), and would amount to 
a dispossession of the trustee. The Court could not 
therefore appoint a Receiver to take possession of 
the entire property itself. AIR (Vol 25) 1938 All 3: 
(1937) ALJ 1103 : ILR (1938) All 35 : 1937 AWR 
(HC) 903 : 173 Ind Cas 127. 

-O. 43, R. 1, Cl. (s), O. 40, R. 1 — Where a Re¬ 
ceiver is appointed but he refuses to act, an appeal 
on the point whether a Receiver can be appointed 
or not can be entertained. AIR (Vol 25) 1938 Lah 
10: 176 Ind Cas 919. 

-O. 43, R. 1 (s), O. 40, R. 1 (a) — Even if no ap¬ 
plication under O. 40, R. 1 (a) is made, when the 
order for appointment of Receiver is passed under 
O. 40, R. 1 (a), the order is appealable under O. 43, 
R. 1 (s). AIR (Vol 23) 1936 Oudh 337: 1936 OWN 
(CC) 1134: 12 Luck 635: 163 Ind Cas 204 (DB). 

-O. 43, R. 1 (s) — Where an order is made in 

a case that a Receiver is to be appointed, the order 
is appealable under O. 43, R. 1 (s) even though no 
particular individual is named as a Receiver. AIR 
(Vol 19) 1932 Pat 360: 13 PLT 525: 142 Ind Cas 
300 (DB). 

-O. 43, R. 1 — Competency of appeal — Recei¬ 
ver. 

An order refusing to appoint a Receiver is an or¬ 
der under O. 40 and hence under O. 43, R. 1 (s) it 
is appealable. AIR (Vol 13) 1926 Cal 1036: 95 Ind 
Cas 632 (DB). 

■-O. 43, R. 1 — Discretion — Appointment of re¬ 

ceiver. 

After the death of a Mahant of a shrine there was 
a scramble between two persons each of whom 
claimed succession to the office and each of whom 
got himself elected as successor. There was some¬ 
thing to be said for the claim of each party and if 
one of them was put into possession and appointed 
de facto Mahant during the pendency of the suit 
it would have given him a great advantage over the 
other. 


Held, that there was pre-eminently a case for the 
appointment of a Receiver and the High Court 
would not interfere with the order of the lower 
Court. A Court of appeal will not, except in an 
extreme case, disturb the appointment or selection of 
a Receiver by the Court below, unless there be some 
overwhelming objection in point of propriety or 
choice or some fatal objection in principle. AIR 
<Vol 11 ) 1924 Lah 421 : 69 Ind Cas 361. 


---O. 43, R. 1 — An order dismissing an objection 

to the appointment of a Receiver of a property, the 
objector not being a party, falls under Order 40, rule 
1 of the C. P. Code and is appealable. AIR (Vol 11) 
1924 Nag 165 ; 78 Ind Cas 1031. 

" O. 43, R. 1 — An order of a Court that a Re¬ 
ceiver should be appointed in a case, without ap¬ 
pointing anybody by name as Receiver, and ajourn- 
ln 2 the case to a later date for so appointing one is 
‘jn order under O. 40, R. 1 and appealable under O. 
*3, R. i ( S ). AIR (V 10) 1923 Lah 48 : 72 Ind Cas 


43, R. 1 — An order of a Court that a Re- 
^iver should be appointed in a case (without ap¬ 
pointing anybody by name as Receiver; and adjourn- 
lc g the case to later date for so appointing one is 
SPY.D./D.F. 25 


an order under O. 40, R. 1, and can be appealed 
from under O. 43, R. 1. AIR (Vol 9) 1922 Pat 577: 
69 Ind Cas 929 : 1 Pat 625 : 1922 PHCC (Sup) 250 : 
4 PLT 210: 1 Pat LR 161 (DB). 

-O. 43, R. 1 — Where a Court passes an order 

passing the accounts submitted by the Receiver, the 
order is appealable as such order comes within O. 
40, R. 4. AIR (Vol 8) 1921 Bom 427: 59 Ind Cas 
421: 45 Bom 99 (DB). — 

-O. 43, R. 1 (s) and O. 40, R. 1 — Order for ap¬ 
pointment of a Receiver — Appealability. 

An order for the appointment of a Receiver with¬ 
out actually appointing anyone to that office is not 
appealable. O. 40, R. 1. C. P. C. contemplates an 
order appointing a Receiver. 40 M i8 (FB; Diss. AIR 
(Vol 7) 1920 All 149: 18 ALJ 212: 2 UPLR (HC) 95: 
54 Ind Cas 520 (DB) 

-O. 43, R. 1 (s) — Order construing order — 

Whether appealable. 

An order construing an order of appointment does 
not fall under either rule. R. 1 or R. 4 of O. 40, C. 
P. C., and is not appealable. AIR (Vol 7) 1920 Pat 
703: 5 Pat LJ 97: (1920; Pat I1CC 121: 55 Ind Cas 
15. 

-O. 43, R. 1 (s) — Order appointing Receiver 

provisionally — Right of appeal. 

Where on an application for appointing a Re¬ 
ceiver tlie Court allowed the application provision¬ 
ally and called on parties to put in their application 
showing their views regarding the person and powers 
of the Receiver and the income, if any, to be paid 
by him, held that the order did not amount to an 
appointment of a Receiver but was only an expres¬ 
sion of opinion that a Receiver should be appointed 
and therefore no appeal lay. AIR (Vol 2, 1915 Ail 
129 : 13 ALJ 79 : 27 Ind Cas 646 (DB). 

-O. 43, R. 1 (s) — Order providing for appoint¬ 
ment of Receiver, if appealable. 

An order merely directing that a orooer person 
should be appointed as a Receiver is not appealable 
under O. 43, R. 1 (s). AIR (Vol 2) 1915 Bom 41- 17 
Bom LR 510: 29 Ind Cas 504 (DB). 

—O. 43, R. 1 , cl. (s) — Order appointing Recei¬ 
ver. 


order for the appointment of a 
Receiver in the terms “the property in suit will be 
better managed if a Receiver is appointed” is not ap¬ 
pealable. It is only the final order that is appeal- 
able. (1911) 13 Cr LJ 157: 9 Ind Cas 582 (Cal) (DB). 

-O. 43, R. 1 — Appeal — Receiver — Refusal of 

sanction for appointment. 

An order of District Judge to accord sanction to 
the appointment of receiver under S. 505 is not ap¬ 
pealable. (1910) 20 MLJ 78: 5 Ind Cas 991. 


\ — / 


O. 43, R. 1 (s) — Scope — Order on receiver’s 
accounts directing him to pay amount due by him 
and making payment out of deposit made by him 
and standing to his credit —» Appeal O. 40, R. 4 

An order directing a receiver to pay certain 
amounts due from him on accounts submitted by 
him which amounts are paid out of the deposits 
mac.e by the receiver and standing to his credit is 
an order falling under R. 4, O. dofc. P. Code, being 
in effect an order attaching his property and p win r 
the amount from that property and is therefore open 

to appeal under O. 43, R. 1 ( s ). AIR (Vol 37) 1950 
Pat 241 (DB). ’ ° 
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-O. 43, R. 1 — Directions to Receiver for pay¬ 
ment of fees to auditor — If appeal lies. 

Held, order by Court to the Receiver to pay the 
auditor’s bill is a direction under O. 40, R. 1 (1) (a). 
Civil P. C., and hence is appealable under O. 43, It. 
I (s), Civil P. C. (1946) 25 Pat 342: AIR (Vol 34) 
1947 Pat 5 (DB). 

-O. 43, R. 1 — No appeal — Receiver. 

An order directing a Receiver to pay a sum of 
money by way of damages is not appealable as it 
does not come within the operative part of R. 4. 
AIK (Vol 12) 1925 Rang 266: 92 Ind Cas 631: 4 Bar 
LJ 91: 3 Rang 318 (DB). 

-O. 43, R. 1 — No appeal lies against an order 

giving directions to the Receiver to pay a certain 
sum of money into Courts, which is not followed 
up by an order of attachment of his property. AIR 
(Vol 9) 1922 Mad 231: 65 Ind Cas 403: 1921 MWN 
806 (DB). 

-O. 43, R. 1 (s) and O. 40, R. 1 (d) — Appeal 

— Order directing Receiver to pay. 

An order of Court directing a Receiver appoint¬ 
ed in the suit to pay money to a person pending 
disposal of the suit is aDpealable by the combined 
operation of O. 43, R. 1 and O. 40, R. 1. (1912) 11 
MLT 3S3: 14 Ind Cas 277 (DB). 

-O. 43, R. 1 (s) — Receiver’s accounts — Appeal. 

Orders of Court in passing Receiver’s accounts 
are not appealable. (1911) 14 CLJ 445: 12 Ind Cas 
780 (DB). 

-O. 43, R. 1, Cl. (s) — Direction as to disposal 

of rents — O. 40, R. 1, C. P. C. 

An order of Court directing disposal of rents and 
profits of properly under O. 40, R. 1 after the ap¬ 
pointment o' Receiver agreed to by the parties, is 
appealable under O. 43. U. 1, Cl. (s). (1910) 14 CWN 
183: 5 Ind Cas 69 (DB). 

-O. 43, It. 1 (s) O. 40 Rr. 1-3 (Ss. 588, Cl. 24, 503 

Old Code) — Receiver’s accounts, orders in passing 

— Appeal. 

The directions which a Court gives in passing a 
receiver's accounts are not appealable under Cl. 24 
of S. 583, C. P. C., (1908) 12 CWN 048 (649) : 35 C 
568 (DB). 

-O. 43, R. 1 (s) (S. 58S. Old Code) — Appeal — 

Order of discharge of receiver and for rendition ol 
accounts. 

V' ■ i> ) al lies Iroin an order directing discharge 
ol receiver ippoiuti d dining the pendency ol a suit 
subsequent! *• compromised ;md also directing the 
lernlition ol accounts in terms of the compromise. 

1903 AWN 67 (68) (DB). 

(c) l etters Patent appeal. 

-O. 43, It. 1 (s), S. 105. (Ss. 588, 591, old Code) — 

Do ro* govern Letters Patent Art. 15. 

Sections. 588 and 591 of l!. P. C. do not restrict 
b'h 15 ol I/-tins Patent. (1901) U Ml,| :>!(} : 25 
M 555 (557) (DIR. 


(d) Removal. 

~ T3, K. 1 (s) — Scope — - Order refusing to 

discharge or remove receiver — \npcal. 

\n order id using In di' charge a receiver is not 
a.pn'alabl'-. 

! V\!idlii-r lli iv is a nVlit of anneal when 
8V,nf nnoniiilhi" i o-ci-iver end, .•(> in U l n 


' ' " ! ''In (! i« t lli iv i a ridit ol anneal when 
■ Court appointing a receiver until r O. 10 R. 1 O 
6- 6’id •_ p •iimv,v him I mm did ? AIR ■ Vol 34) 

19 !7 Id i 18; 55 I’at 77 ( ' fDIO. 


-O. 43, R. I — O. 40, R. 1 and O. 43, R. I (s) 

— Dismissal of Receiver — Appeal. 

Obiter: An order dismissing the Receiver must be 
held to be an order passed under O. 40, R. 1. That 
being so, the order is appealable under O. 43 R. 1 
(s). AIR (Vol 32) 1945 All 371: 1945 AWR (HC) 95: 
1945 RD 271 : ILR (1945) All 506 : (1945) ALJ 415 • 
1945 OWN HC 102 (DB). 

--O. 43, R. 1 (s), O. 40, R. 1 — Older dismissing 

application to remove Receiver. 

Order 40, R. 1, must be regarded as giving au¬ 
thority to the Court to remove the Receiver, and if 
an application is made to remove the Receiver, then 
the dismissal of that application must be regarded as 
an order passed under O. 40, R. 1, and such order 
is appealable under O. 43, R. 1 (s). AIR (Vol 25) 
1938 Rang 387: 1938 Rang LR 586: 178 Ind Cas 924. 

-O. 43, R. 1 (s) — An order removing a Receiver 

is not appealable. AIR (Vol 18) 1931 All 72: (1931) 
ALJ 13: 134 Ind Cas 454. 

23. Review Application. 

(a) Application where granted. 

(b) Application where rejected. (Under O. 47, 
R. 4.) 

(c) Order granting review only on the grounds 
mentioned in O. 47, R. 7. 

(a) Application where granted. 

-O. 43, R. 1 — The powers of the Appellate 

Court under O. 43, R. 1 (w) of the Civil P. C., to 
hear an appeal from an order under R. 4 of O. 47, 
granting an application for review are limited by R. 

7 of O. 47. An order granting review is therefore 
open to attack on the grounds mentioned in O. 47. 
R. 7, Civil P. C. AIR (Vol 21) 1934 Lab 617: 37 
PLR 34: 148 Ind Cas 1126. 

-O. 43, R. 1 — Appeal from order granting re¬ 
view without appeal Iroin revised decree itself :s 
competent. AIR (Vol 19) 1932 Cal 552: 36 CWN 
212: 55 CLJ 98: 138 Ind Cas 713 (DR). 

-O. 43, R. 1 — Order granting. 

The provision of (). 43, R. 1 iw) are to be read 
subject to the provisions of O. 47. R. 7, and an or¬ 
der granting a review ran he appealed against only on 
one of the grounds set out in O. 47, R. 7. AIR (Vol 
14) 1927 Mad 641: 50 Mad 891: 39 MLT 11: 103 
Ind Cas 377: 26 MLW 277: 1927 MW N 806: 52 ML! 
682 (DB). 

-O. 43, R. 1 — No appeal — Restoration. — O. 

17, R. 3. 

The marginal note to O. 47, R. 3 describes the 
rule as one really relating to the lonn of application 
and the rule itself says that the provisions of the 
appellate rules shall apply to forms in applications 
lor review. That does not extend the right of the 
party who goes for a review and give him a 
right of appeal simply because under 1\. 1 (t> O. 
43 an order under 1\. 19 of O. 41, i.c., an ordinary 
appellate order, is made appealable. AIR (Vol 12) 
1925 All 57: 80 bid Cas 649: 47 All 1: 5 LRA Civ 60S 
(DR). 

-O. 43. K. 1 (a) and (w) and O. 7, R. II — Order 

rejetting plaint — Incidental decision — Valuation 

— Question of jurisdiction — Court-fees Act, S. 12 

— Review of — C. 1\ C., S. 115 — Government of 
India Act, S. 107. 


* 
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An order rejecting a plaint under O. 7, R. 11 is 
not appealable when such order is based on a ques¬ 
tion of valuation pure and simple. When the order 
necessarily involves a decision of the category or 
class under which a suit falls even though it incid¬ 
entally decides a question of calculation the order 
is appealable. In cases where the order involves a 
question of jurisdiction, the High Court may inter¬ 
fere either undei S. 115 of the C. P. C., or under S. 
107 of the Government of India Act. Before or 
after an order of remand fructifies by non-compli¬ 
ance into a recorded order of rejection, the Court 
contemplated in S. 12 of the Court Fees Act may, 
for good and sufficient reasons, review its own order 
AIR (Vol 6) 1919 Pat 270 : 4 Pat LJ 57 : 49 Ind Cas 
442 (DB). 

-O. 43, R. 1 (w), O. 47, R. 7 and O. 9, R. 9 — 

Appeal — Review. 

Where there were in order (1) an order of dis¬ 
missal of an application for execution of a decree 
for default (2) restoration of the application under O. 
9, R. 9, (3) application of judgment-debtors for re¬ 
view of tire restoration order followed by the Court’s 
granting the review (4) application by decree holder 
for review of the original order dismissing execution 
petition for default, it was held that the Application 
No. 4 was not in efFect for reviewing the order in 
petition No. (3) and that order (1) above was liable 
to independent review. AIR (Vol 5) 1918 Mad 1011: 
5 LW 124: 21 MLT 297: 37 Ind Cas 229 (DB). 

-O. 43, R. 1 (w) — Review — Appeal — When 

competent. 

An appeal lies against an order granting a review 
only in cases provided in O. 47, R. 7 (1) C. P. C. 24 
MLJ 93: 1913 MWN 52: 18 Ind Cas 549 (DB). 

(b) Application where rejected (under O. 47, 

R. 4). 

-O. 43, R. 1 (w), O. 47, R. 7 — O. 43, R. 1 (w) 

must be read subject to O. 47, R 7. 

The provisions of O. 43, R. 1 (w) must be read 
subject to O. 47, R. 7. The two orders read together 
make it clear that an order granting review under O. 
47, R. 4 on the ground that there is an error appar¬ 
ent on the face of the record is not appealable. AIR 
• (Vol 32) 1945 Oudh 183: 1945 OWN (CC) 108: 1945 

AWR (CC) 76 (1): 20 Luck 380 (DB). 

% 

-O. 43, R. 1 — Competency of appeal — Re¬ 
view — Order granting appealability. 

Order 43, R. 1 (w) has to be read subject to O. 47, 
R. 7. And so where a Court amends its own error 
upQn the ground that the judgment was wrong or 
unfair to one of the parties the remedy of person 
aggrieved by the review of judgment lies by an ap¬ 
peal from the decree passed on review and not by 
an appeal from the order granting the review under 
the circumstances. The sufficiency or otherwise of 
the reason for granting of a review outside the limit 
of O. 47, R. 7 does not invest the person aggrieved 
with a right under C. P. Code, to appeal. AIR (Vol 
17) 1930 All 126: 122 Ind Cas 184 (DB). 

-O. 43, R. 1 — Order refusing to grant review 

is not appealable. (1929) 113 Ind Cas 92 (Mad) (DB;. 

-O. 43, R. 1 — No appeal — Review. 

—An order granting review is not appealable in Eom- 
bay under Cl. (w) R. 1, as that clause has been de¬ 
leted by a rule made by the High Court under S. 122, 
27 Bom LR 1446 is no longer authority. AIR (Vol 
14) 1927 Bom 599: 29 Bom LR 1355 (DB). 


-O. 43, R. 1 — O. 47, R. 3 — A refusal to restore 

an application for review when the application to 
restore has been heard on the merits, is not appeal- 
able. AIR (Vol 12) 1925 All 57 ; 80 Ind Cas 649 : 7 
All 1 : 5 LRA Civ 608 (DB). 

-O. 43, R. 1 — Order granting. 

The right of appeal under R. 1 (w) is subject to 
conditions laid down by O. 47, R. 7 and therefore 
•an appeal not coming under this rule cannot be 
maintained. AIR (Vol 7) 1920 All 112 : 42 All 626 : 
18 ALJ 838: 60 Ind Cas 81: 2 UPLR (All) 283 (DB;. 

-O. 43, R. 1 (w) — Review — Appeal. 

An order, granting a review of a judgment, itself 
not appealable, is appealable, subject to O. 47, R. 
7. There can be no appeal against an order grant¬ 
ing a review merely for sufficient grounds. AIR 
(Vol 3) 1916 Pat 370: 1 PLJ 193: 35 Ind Cas 15. 

(c). Order granting review only on the 
grounds mentioned in O. 47, R. 7. 

-O. 43, R. 1 (w), O. 47, R. 4 (1) — Appeal un¬ 
der O. 43, R. 1 (w), if subject to O. 47, K. 7. 

The right of appeal granted by O. 43, R. 1 (w), 
is subject to the grounds set out in O. 47, R. 7. 
AIR (Vol 27) 1940 Pat 7: 18 Pat 777: 20 PLT 859: 
6 BR 248: 185 Ind Cas 769 (DB). 

-O. 43, R. 1, O. 47, R. 7, S. 115 — Clause (w) of 

O. 43, R. 1 is to be read along with and subject 

to O. 47, R. 7 and there is no appeal against an 

order of review. AIR (Vol 24) 1937 Nag 385: ILR 
(1938) Nag 395: 172 Ind Cas 433 (DB). 

(Overrules AIR (V 16) 1929 Nag 73' : 25 NLR 
104 : 116 Ind Cas 645.) 

-O. 43, R. 1 (w), O. 47, R. 7 — Right of appeal 

under O. 43, R. 1. 

The general right of appeal given in O. 43, R. 1 
(w), must be held to be subject to the specific pro¬ 
visions of O. 47, R. 7, as regards the grounds on 
which an appeal can lie. The grounds on which 
an appeal under O. 47, R. 7, can lie are: (a) in 
contravention of the provisions of R. 2 (b), in 
contravention of the provisions of R. 4. or (c) af¬ 
ter the expiration of the period of limitation pres¬ 
cribed therefor and without sufficient cause. AIR 
(Vol 24) 1937 Oudh 513: 1939 OWN (CC) 978 • 13 
Luck 597: 171 Ind Cas 286 (DB). 

O. 13, R. 1 (w), O. 47. R. 7 — Appeal from 
order granting review — When competent. 

The provisions of O. 43. R. l (w), are to be 
read subject to the provisions contained in O. 47. 
R. 7. An order granting a review can, therefore, 
be appealed from only on one or other of the 
grounds specified in O. 47, R, 7. AIR (Vol 20) 
1933 Cal 727 (1): 37 CWN 705 (1): 146 Ind Cas 
530 (1). 

——O. 43, R. 1 — O. 47, R. 7 — Right of appeal 
given by O. 43, R. 1 (w) against the acceptance of 
renew is qualified and limited by O. 47, R. 7. AIR 
(V 16) 1929 Lah 26 : 116 Ind Cas 221. 

-O. 43, R. 1 — O. 47, R. 7 — The right of appeal 

conferred by Order 43, rule 1 (w) is not an un¬ 
limited right, but is subject to the conditions of 
Order 47, rule 7. AIR (Vo! 12) 1925 All 552 : 83 
Ind Cas 653 : 47 All 881 : 23 ALJ 534 : 6 LRA Civ 
454 (DB). 

-O. 43, R. 1 — O. 47. R. 7—0. 47, R. 7 (1) rest¬ 
ricts the scope of O. 43. R. 1 (w) as regards grounds 
of appeal from an order granting review of judg¬ 
ment. AIR (Vol 12) 1925 Oudh 266 : 84 Ind Cas 
515 : 11 OLJ 682 : 28 OC 4. 

-O. 43. R. 1 — O. 47. R. 7 — Although O. 43. 

R. 1 (w) allows an appeal against an order granting 
a review, that clause must be read with R. 7 of 6 
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’ 47 by which the grounds on which an order grant¬ 
ing a review can be set aside on appeal are limited. 
AIR (Vol 8) 1921 Cal 66 : 66 Ind Cas 909 : 25 CWN 
• 884 (DB). 

-O. 43, It. 1 (w) and O. 47, It. 7 — Order grant¬ 
ing review — Appeal. 

An order granting a review of judgment, though 
appealable under the provisions of O. 43. R. 1 (w) 
of the C. P. C., is subject to the limitations men¬ 
tioned in O. 47, R. 7 of the Code namely, that 
there can be an appeal only upon the grounds men¬ 
tioned in that rule. AIR (Vol 6) 1919 Cal 1072: 47 
-Ind Cas 850 (DB). 

-O. 43, R. 1 (w) and O. 47, Rr. 1, 4 and 7 — 

Appeal from order granting review. 

Order 43, R. 1 (w) C. P. C. allows an appeal from 
an order granting an application for review only on 
the grounds mentioned in O. 47, R. 7 of the Code 
and on no other. AIR (Vol 6) 1919 Cal 94: 30 CLJ 
250: 52 Ind Cas 29 (DB). 


° J VW vw * Vk/V**ww»wi4*| AQi yj UUWU m 

47, R. 7. No right of appeal on merits against the 
final order after review is given to a party aggriev¬ 
ed. 81 PR 1910: 148 PLR 1910: 127 PWR 1910* 7 
Ind Cas 1015 (DB). U * 7 


24. Scope. 

-O. 43. Rr. 1 and 3 (Oudh) — ‘Miscellaneous 

case in R. 3 — If covers case of an order under S 
4, Provincial Insolvency Act — Filing of appeal 

without copy of formal order — If proper presen¬ 
tation. 

Where an order is passed under S. 4 of the Pro¬ 
vincial Insolvency Act, it comes within the expres¬ 
sion ‘miscellaneous case’ as used in R. 3 of o. 43 
(Oudh) and hence an appeal against such an order 
has to be presented with a copy of the formal 
older. Otherwise it is no presentation at all. AIR 
(Vol 33) 1946 Oudh 242 : 223 Ind Cas 238 : 1946 
A W R (CC) 89 : 1946 O W N 117 ; 1946 O A (CC) 
89 : 1946 A L W (CC) 109. 


——O. 43. R. 1 (w) and O. 47, R. 7 — Order grant¬ 
ing review — Appeal — Grounds for. 

The right of appeal against an order granting an 
application for review is restricted by the provi¬ 
sions of O. 47, R. 7. There is no general right of 
appeal against such an order. AIR (Vol 6) 1919 
UB 19 : (1918) 3 UBR 104 : 49 Ind Cas 57. 


-O. 43, R. 1 (w) and O. 47, R. 7 — Appeal — 

Grounds for. 


A right of a 
j’.i order gra 
ac-.pe by O. 4 
45 Cal 60: 21 


ppeal under O. 43, R. 1 (w) against 
nting a review is restricted r i s 
7. R. 7. AIR (Vol 5) 1918 Cal 618: 
CWN 1076: 26 CLJ 187: 42 Ind Cas 


184 (DB). 


-O. 43. R. 1, Cl. (w) and O. 47, R. 7 — Appeal 

— Grounds for. 

Clause (W) of R. l should be read with O. 47, R. 7; 
the one allows an appeal and the other shows the 
grounds on which an order granting a review can 
in appeal, be impeached. AIR (Vol 5) 1918 Mad 
*060 : 31 MLJ 827 ; 5 LW 472 : 38 Ind Cas 373 
< DB i. 


-f). 43, It. 1 (w) and O. 47, R. 7 — Appeal from 
order granting review. 

Order 43. R. 1 (w) is merely inserted in order that 
.ne rule in queslion may contain a complete list 
of those orders from which an appeal lies. It must 
be read subject to O. 41. R. 7 by which the right 
of appeal from an order granting an application 
ior review is limited and ciclined. Thus an ap¬ 
peal is allowed only on grounds in O. 47. R. 7 AIR 
<Vcl 4) 1917 All 76: 15 AT..J 505: 41 Ind Cas 836. 

-O. 43, R. 1 (w) and O. 47. It. 7 — Appeal — 

Madras Instates Land Act (I of 1903), S. 195. 

No appeal lies to the Dt. Court against tDo or¬ 
der of a Revenue Court granting a review in a 
summary suit. AIR (Vol 3) 1910 Mad 378: 2 LW 
62: 26 Ind Cas 831 (DB). 

■ t). 13, R. 1 (w) and O. 47, It. 7 — Order grant¬ 

ing review — Appeal. 

O. 43, R. 1 (w) C. P. C. must be read subject to 
O 47, R. 7 and an order granting review is appeal¬ 
able only on grounds mentioned in O. 47, R. 7 AIR 

' Vol 2) 1915 Cal 283: 41 Cal 746: 25 Ind Cas 903 
DB). 

4 •• R. 1. Cl. (w) — Appeal — Order grant¬ 
ing review. 

ido appeal lie from an order granting a review 
•' ■o pt on onv of the grounds mentioned in O 

7. C. P. f\ A 1 . ? < Vol 1) 1911 Cal 632: 22 Ind 


7,3 (DR i 




'>• ’ ■ - I I" ) !>!>•! O. -17. H. 7 — Appeal _ 


/ r 

J 


r 11 io ‘ "an be a m -aled against 
i i i i '.r ds mentioned in O. 47. It. 
,)! an,.- ,.] under C). 43. It. 1 (w) is a 


--O. 43, R. 1 — An order interpreting a scheme 

1 ramed under S. 92 deciding general questions con¬ 
cerning the rights of parties is not an order speci¬ 
fied in O. 43. AIR (Vol 28) 1941 Cal 618 : 73 C L 
J 532 : 199 Ind Cas 841 (DB). 

-O. 43. R. l — On the original side of the High 

Court, the Judge directed the compromise to be 
recorded under O. 23, R. 3. Same was recorded by 
the Deputy Registrar, who, however, was of opin¬ 
ion that no fresh decree could be drawn up. 

In this procedure adopted by the Deputy Regis¬ 
trar, the defendants also acquiesced. 

Held, that the order that no fresh decree could 
be passed did not come under O. 43, R. 1 (m), Civil 
P. c. AIR (Vol 28) 1941 Rang 316 : 1941 Rang L 
R 774 : 198 Ind Cas 404 (DB). 

O. 43, R. 1 — Interlocutory order bv consent. 
A decree by consent is not appealable “but an in¬ 
terlocutory order passed by consent may be appeal- 
able under certain circumstances. A l*R (Vol 27) 
1940 Rang 153 : 189 Ind Cas 446 (DB). 

—-O. 43, R. 1 — An appeal against an appellate 
decision of the District Judge under the Oudh 
Rent Act if there could be an appeal would be 
under S. 119-B of the Oudh Rent Act, and not 
under O. 43 R. 1. Civil P. C. AIR (Vol 26) 1939 
Oudh 278 : 1939 R D 515 : 15 Luck 36 • 1939 O W 

N (CC) 823 : 1939 A W R (CC) 152 : 184 Ind Cas 
14 (DB). 

O. 43. R. l — An appeal lies from the amended 
decree though not from the order amending the 
decree. A I R (Vol 25) 1938 Lah 331 : 40 P L R 
100 : 181 Ind Cas 28 (DB). 

"—P- R - 1 — When an application for review 

has been made, the subsequent filing of appeal will 
not render (he application for review incompetent. 
But if the application for review is granted during 
pendency of appeal, the appeal cannot be heard 
aJKl must be dismissed. The reason is obvious; the 
order appealed from has been superseded bv the 
order passed after review. AIR (Vol 25) 1938 
Mad 307 : 47 M L W 51 ; (1938) M W N 656 : 183 
Ind Cas 33 (DB). 

"—°- 43 - R - 3 — In the case of an unclassed suit 
Hie mere fact that it arises out of a suit which was 
oi a Small Cause nature does not make it a small 
cause suit. Hence an appeal against the order 
oi the unclassed suit is not barred. AIR (Vol 24 V 
1937 I.ah 454 : 38 P L R 1154 : 170 Ind Cas 422. 

——o. 43, R. l Order directing execution to be 
dismissed for non-prosecution. 

No appeal lies with reference to an order direct 
mg an execution case to be dismissed for non-pro- 
.•centum. Such an order does not fall within the 
M'ope of those sections of the Civil P. C which 
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relate to appealable orders and in no circumstances 
•can it be held to be a decree and in any event, 
having regard to the provisions of S. 2 (2), the 
order from its very nature is an order for dismis¬ 
sal for default. AIR (Vol 23) 1936 Cal 267 : 162 
Ind Cas 777 (DB). 

-O. 43, R. 1 — Order 43, R. 1 (4) cannot apply 

where the adjudication of the Court of first inst¬ 
ance does not amount to a decree. A I R (Vol 22) 
1935 Mad 574 : 158 Ind Cas 252. 

-O. 43, R. 1 — Decree on basis of compromise 

entered by Pleader not authorised by plaintiff by 
vakalatnama to compromise, is not binding cn the 
plaintiff. A suit to set aside decree and compro¬ 
mise is maintainable. It is not necessary to appeal 
under O. 43, R. 1. AIR (Vol 21) 1934 Oudh 417 : 

11 O W N (CC) 1030 : 150 Ind Cas 838. 

■-O. 43, R 1 — Revenue cases. 

Order 43, R. 1, is not applicable as a whole to 
cases under the Agra Ten Act. AIR (Vol 19) 1932 
All 47 : (1931) A L J 854 : 15 R D 631 : 133 Ind 
Cas 406 (DB). 

-O. 43, R. 1 — Order 43, R. 1, is controlled by 

the provisions of O. 47, R. 1, and an appeal from 
an order granting an application for review can 
be supported only on one or other of the grounds 
set forth in that order, viz., that the application 
must be either in contravention of the provisions 
of Rr. 2 or 4 or after the expiration of the period 
of limitation prescribed and without sufficient 
cause therefor. AIR (Vol 19) 1932 Nag 177 : 28 
N L R 221 : 140 Ind Cas 409. 

-O. 43, R. 1 — An order allowing the plaintiffs 

to withdraw their suit as against certain of the 
defendants is not appealable. AIR (Vol 17) 1930 
All 863 (DB). 


-O. 43, R. 1 — Rule by Oudh Chief Court. 

The alteration was intended to and does cover 
by its language such orders of remand also as are 
not specifically made under O. 41, R. 23, but may 
fall to be made by a Court in the exercise of its in¬ 
herent jurisdiction ex debito justitiae or under the 
provisions of S. 151, C. P. Code. AIR (Vol 17) 
1930 Oudh 366 : 7 O W N 594 (DB). 

-O. 43, R. 1 — 0. 47, R. 7 — Although an appeal 

lies against an order granting a review application 
that appeal can only be entertained on one of the 
grounds set forth in R. 6, O. 47. AIR (Vol 16) 1929 
Rang 105 : 7 Rang 187 : 118 Ind Cas 120. 

-O. 43, R. 1 — (S. 588 Old Code) — The appeal 

provided for by Cl. (18) of S. 588 of the Code of 
1882 against an order of abatement under S. 368 
has not been taken away by the new Code. 1917 
PLRNo 129 p. 361. 

-O. 43, R. 1 — Appeal — Formalities of — 

Revenue Court. 

A second appeal preferred to a Rev. Court under 
the provisions of a special enactment like the Oudh 
Rent Act should not be dismissed on the ground 
• that is unaccompanied by a copy of the Lower 

1 Court’s judgment or on the ground that it is ac¬ 

companied by a copy of the lower judgment which 
is incomplete in a suit as it refers to another main 
judgment not filed with the memo of appeal, inas¬ 
much he is not required by law to file such a copy. 
(1916) 3 O L J 209 : 34 Ind Cas 706. 

-O. 43, R. 1 (c) — Setting aside ex parte decree. 

An order setting aside an ex parte decree passed 
in a resumption suit, although not appealable under 
O. 43, R. 1 of the C. P. C. is, however, appealable 
in view of the provisions of the Oudh Rent Act. 
:(1916) 3 O L J 229 : 34 Ind Cas 702. 

--O. 43, R. 1 — Appeal — Order not a decree. 

Orders appealable under O. 43, R. 1 are not de¬ 
crees, though coming under S. 47 or the definition 
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of decree in S. 2. (1912) 8 N L R 177 : 17 Ind Cas 

884. 

25. Second appeal. 

-O. 43, R. 1 (u) — Scope — Rejection of plaint 

under O. 7, R. 11 — Appeal — Reversal of order 
and remand for further proceedings — Second ap¬ 
peal — Competency. See AIR (Vol 35) 1948 East 
Punj. 9 : 50 P L R 14. 

- rO. 43, R. 1 — Trial Court dismissing suit on 

ground that plaint disclosed no cause of action —* 
Appellate Court holding that the suit was main- 
tainable and remanding case. 

Held, that the decision of the trial Court could 
not be regarded as a rejection oi the plaint, but 
must be taken to be adjudication on matters rais¬ 
ed by the defence. Nor could it be said that the 
Appellate Court had remanded the suit for admis¬ 
sion of the plaint. Second appeal was, therefore* 
competent from order oi tne Appenate Couit. 
AIR (V 29) 1942 Lah 179 : 44 PLR 236 : 201 Incl 
Cas 619. 

-O. 43, R. 1 (a), O. 7, R. 10, Ss. 100 and 115 — 

No second appeal lies against an order dismissing 
an appeal against order returning plaint for pre¬ 
sentation to proper Court. Revision, however, is 
maintainable. AIR (Vol 29) 1942 Oudh 480 : 
1942 OWN (CC) 494 : 1942 A W R (CC) 322 U) 

: 202 Ind Cas 378. 

-O. 43, R. 1 (u) — Redemption suit — First Ap¬ 
pellate Court’s order of remand — Competent. 

Where the mortgagor mortgaged his immovable 
property for Rs. 8 and subsequently sold the equity 
of redemption for Rs. 25,000, in a suit for redemp¬ 
tion by the purchaser. 

Held, that a second appeal being competent un¬ 
der S. 31 (1) (b), N.-W. F. P. Courts Regulation, 
the first Appellate Court’s order of remand was 
appealable under O. 43, R. 1 (u>, Civil P. C. AIR 
(Vol 28) 1941 Pesh 28 : 193 Lid Cas 871 (DB). 

-O. 43, R. 1 (j) — Officer conducting sale mere¬ 
ly stating that sale would be resumed “within an 
hour or so” — Failure of the officer to record his 
reasons for the adjournment. 

Held, that the failure of this kind did not 
amount to material irregularity and the proceed¬ 
ings did not fall under O. 43, R. 1 (j) and hence 
no second appeal lay. AIR (Vol 25) 1938 Nag 
107 : I L R (1938) Nag 436 : 172 Ind Cas 465 (DB). 

-O. 43, R. 1 — Order rejecting memorandum of 

appeal. 

It cannot be said as a universal proposition that 
an order rejecting a memorandum of appeal is ap¬ 
pealable. Only in those cases in which it finally 
disposes of the disputes between 'the parties would 
it be appealable. AIR (Vol 25) 1938 Pat 461 : 17 
Pat 245 : 4 B R 814 : 177 Ind Cas 326 (DB). 

-O. 43, R. 1 (u), O. 41, R. 23 — Order of remand. 

An order setting aside the decree of the trial 
Court and remanding the case for taking an acco¬ 
unt on the principle laid down and to pass a de¬ 
cree accordingly is not appealable. AIR (Vol 21) 
1934 Pat 97 (2): 14 PLT 735: 149 Incl Cas 311. 

-O. 43, R. 1 — No second appeal lies from order 

of abatement. But order may be questioned in se¬ 
cond appeal under S. 105 if it affects the decision 
of the case. An order setting aside abatement does 
not affect the merits of the case, because the result 
is that parties are before the Court and the Court 
adjudicates in the presence of the parties. AIR 
(Vol 20) 1933 All 294 : (1933) A L J 561 : 144 Ind 
Cas 133 (DB). 

-O. 43, R. 1 (u) — Partial remand. 

So far as the right of appeal under O. 43, R. (1) 
(a) is concerned, there is no distinction between 
a partial and total order of remand. AIR tVoi 
20) 1933 Lah 615 : 34 P L R 1085 : 146 Ind Cas 932, 
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-O. 43, R. 1 — Remand otherwise than under 

O. 41, R. 23. 

It happens that an order of remand is made 
from time to time which does not come within the 
four corners of the language of R. 23, O. 41, and 
yet such an order is justified. It is to cover a case 
like that the High Court of Allahahad changed 
the language of Cl. (u), so as to cover all possible 
orders of remand. But it cannot be said that a 
second appeal could be permitted from orders from 
which no second spneal is otherwise allowed. AIR 
( V 17) 1930 All 122 ; 121 Ind Cas 545 : 1930 AL-J 454 
(DB). 


——O. 43, R. l — Where an order granting an ap¬ 
plication for rehearing of a case is not appealed 
against, that order cannot be questioned in second 
appeal from the decision in that suit. AIR (Vol 
15) 1928 Oudh 405 : 110 Ind Cas 702 : 5 O W N 713. 

-O. 43, R. 1 — Order under O. 7, R. 10 — Re¬ 
mand order. 

An order returning the plaint under R, 10 of o. 
7 is not a decision of the case on a preliminary 
point and an appeal is provided against such ail 
order under O. 43, R. 1 Cl. <a> and as the order 
passed by the appellate Court becomes final under 
S. 104, Cl. (2), S. 105 does not preclude the aggrieved 
party from disputing the correctness of the remand 
oic.er in second appeal if he is otherwise entitled 
to do so. AIR (Vol 13) 1926 Mad 900 • 51 M L J 

97 In d Cas 790 : 1926 M V/ N 613 : 24 M L 
W 630 (DB). 


o m’ r? 9 K ' 1 — Sllit tran sfcrred under S. 
Small Cause Courts Act. 



The transfer of a suit under S. 23 does not and 
cannot change its nature and it is the nature of the 
Slilt which is the test under S. 102, C. p. c. and O. 

43 \*J- 1 ( _, v) C. P. Code. A first appeal is, therefore’ 
land under S. 102, C. P. Code, a second appeal is 

77 TdB) A 1 R (V01 13) 1926 Mad 622 : 94 Ind Cas 


O. 43, R. 1 — Setting aside sale. 

No appeal can lie from an appellate order, set 
h;: -' <l Realise S. JO-1, suh-S. (1 1 , Cl. (ii 
read with O. 43. Cl. (j.. of (lie Cede allows 
only a single appeal from the order passed by the 
Court executing the decree under O. 21, R. 92. a 
possessory mortgagee holds an interest- in immove- 

abie property sufficient to justify the application ol 

c. 2J, Io. 89. ol the Oo r ic of Civil Procedure to hij 
ease. AIR (Vol 9. 1922 Oudh 146 : 66 Ind Cas 929 : 
O C 73 : 9 O L J 50. 

O 4.1. M. l — o 47, R. 7 — There is no second 
appeal at'.run: f an 'urnntimr a review. < 1922> 
64 1 C 563 ( 21 (Cah (DB). 

O. 43. R. l — a second appeal will not lie in 
an execution matter if a second appeal would not 
nave laid in the suit itself. AIR (Vol 8) 1921 All 
: 60 Ind Cas 831 : 43 All 403 : 19 A L J 72 (DB). 

- O. 43, R. 1 — No second appeal lies from an 
orckr under O. 43. Cl. (j). AIR ,Vol 8* 1921 Lah 
* C : 62 fi ll Cas 986 : 3 I, L J 463. 

•/’■ 1 - O. 47. K. 4 — An appeal allowed 

1 ■ r<M 'b - 1 < v) is only an aopeal from th~ 

■ •!*( or g* • * j, (it • • • 

;i . app _-al ■ < *>• <. 

1 , ( n • ah md to allow a recoil 

' ’ ! 1 ^- v n ay in ( a deeiee passed in 
( "d " ! ; \ due e.i less Mian K's. 50 ( 

' l, ‘ r; ; ; u c' '< r '' ' ' • 'ii' which has Ivv 

' 11 11 - u ' v - AIR. <\V| ip-jl Lah 124 • 6 

. ' * <; i), — Osda- returning plain 

A)>])eal — Remand order if applicable. 


* T, o apniicatiop. {.review and no 
e JUia.l vle.Toe parsed iu the sui 


To 


An order passed in appeal under O. 43, R. 1 (a) 
setting aside an order under R. 10 of O. 7 and re¬ 
manding the case for trial on merits is not appeal- 
able. (1920) 2 Lah LJ 587. 

-O. 43, R. 1 (a), O. 41, R. 33 and O. 7, R. 10 — 

Return of plaint — For presentation to proper 
Court — Appeal. 

An order passed by an Appellate Court direct¬ 
ing the plaint filed in the case to be returned for 
presentation to the proper Court is appealable to 
the High Court. AIR (Vol 6) 1919 Cal 65 (1) • 
46 Cal 738 : 52 Ind Cas 801 (DB). 

-O. 43, R. 1 (a) — Appellate Court —, Returning 

plaint for presentation to proper court. 

An appeal lies from an order of a first Appellate 
Court returning a plaint for presentation to the 
proper court, AIR (Vol 1) 1914 All 128 : 36 All 
53 ■ 12 A L J 21 : 22 Ind Cas 614 (DB). 

-O. 43, R. 1 (u) — Case open to appeal — 

Order of remand — Appeal when lies. 

An appeal lies from an order of remand in a case 
where if the Appellate Court which passed that 
order, had passed instead a decree reversing that 
of the Lower Court, an appeal would lie from such 
decree. AIR (Vol 1) 1914 Lah 328 : 162 P L R 
1914 : 120 P W R 1914 : 85 P R 1914 : 23 Ind Cas 
817 (DB). 

-O. 4:}, R. i (,A S. 102 (Ss. 5SS Cl. 28, 586 Old 

Code) — Appeal from order of remand in a Small 
Cause nature. 

An appeal from an order of remand passed by 
the Appellate Court is specifically given by Cl. 28 of 
S. 588, C. P. C., and S. 586. C. P. C. which bars a 
Second appeal in suits of a Small Cause nature of 
below Rs. 500 in value does not exclude an appeal 
from an order of remand passed in such a suit. 
0907) 11 C W N 862 (865) (DB). 

20 . Temporary injunctions and Interlocutory 
Order ((). 39. Rr. 1, 2, 4 or 10). 

-O. 43. R. l — Where an order for injunction has 

been passed, an application may be made under 
O. 39, R. 4. Civil P. C.. to discharge that order. If 
that application succeeds clearly appeal lies, be¬ 
cause it results in an order being discharged. And 
even if the application is dismissed, still the order 
is made under O. 39, R, 4 which attracts O. 43, R. 1 
<r) which makes that order appealable. AIR (Voi 
27) 1940 Nag 45; 1939 NLJ 483: ILR (1941) Nag 578: 
184 Ind Cas 570 iDBh 


O. 43, R. 1 — When temporary injunction has 
been granted and would remain in force till it is 
cancelled, the appeal is competent from the order 
granting the injunction. AIR (Vol 20) 1933 Lah 
282: 149 Ind Cas 642. 


-O. 43. R. 1 — Application for attachment be¬ 
fore judgment — Defendant undertaking not to sell 
— Sale in breach of undertaking — Application to 
take proceedings for contempt — Order on applica¬ 
tion whether appealable.- 


Held, that the undertaking given by the defen¬ 
dants. read in conjunction with the order of the 
Court, had the effect of an injunction and the 
order being one under O. 39. R, 2. Civil P. C., was 
appealable under O. 43. R. 1, Civil P. C. AIR. (Vol 
18) 1931 Bom 509; 33 Bom LR 1109; 134 Ind Cas 


i uo. 


O. 43, R. 1 — No appeal — Injunction. 


An order merely ordering notice under O. 39. 
h\ 3. C. P. Code, is no{ appealable. AIR (Voi 11) 
1924 Mad 657; 20 MT,\Y 556 (DBL 

-fb l*>. K 1 — Competency of appeal — Injunc¬ 
tion. 


An appeal 
lion as well 


lies from an order 
as Iron; an order 


granting an injunc- 
lcfusing an injunc- 
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tion. An order refusing an application for a tem¬ 
porary injunction until the disposal of the mam 
application for injunction pending the disposal of 
the suit is an order under O. 39, R. 1 and is appeal- 
able under O. 43, R. 1 (r). AIR (Vol 11) 1924 Pat 
713 : 1924 PHCC 169 : 6 PLT 201 : 83 Ind Cas 48 

^_O. 43, R. 1 — An order under O. 39, R. 1, issuing 

injunction though subject to a condition, is open 
to appeal. AIR (Vol 9) 1922 AH 441 : 66 Ind Cas 

509. 

-O. 43, R. l(r) and O. 39, R. 1 — Order refusing 

or granting injunction — Appeal. 

An appeal lies from an order granting as well as 
from an order refusing to grant an injunction 
under O. 39, R. 1, as either case is covered by O. 43, 

R. 1 (r). (1913) 11 ALJ 613: 35 A 425: 20 Ind Cas 

653 ) 

-O. 43 ! R. 1, O. 39, R. 2 (Ss. 588, 493 Old Code) 

— Order under S. 588 final. 

A filed a petition to commit B for disobedience 
to an injunction. The first court dismissed the 
petition on appeal under S. 588, C. P. C. The lower 
appellate court reversed the order and remanded 
the petition to the Munsif. Held, that every order 
under S. 588 is final, and no appeal lay. (1901) 24 
M 447 (DB). 

27. Where the defendant shows cause 
or furnishes security. (O. 38, R. 6 (2)). 

-O. 43, R. 1 — Application for attachment be¬ 
fore judgment — Interim attachment ordered — 
Defendant showing cause — Order rejecting plain¬ 
tiff's application falls under O. 38, R. 6 (2) and is 
as such appealable under O. 43, R. 1 (v). AIR (V 01 
30) 1943 Bom 24: 44 Bom LR 855: 205 Ind Cas 

100 (DB). 

-O. 43, R. 1 (q) — An order rejectmg the appli¬ 
cation for attachment before judgment is not such 
an order as is made appealable by O. 43, R. 1 (q). 
AIR (Vol 22) 1935 Pat 219: 14 Pat 1: 16 PLT 291: 

1 BR 672: 156 Ind Cas 981 (DB). 

-O. 43, R. 2. 

--O. 43, R. 2 and O. 41, R. 1 — Appeal against 

order under S. 47 — Necessary papers — Judgment 

and decree. ... . 

The memorandum of appeal, that may be tiled 

against an order, must be accompanied by a certi¬ 
fied copy of the decree and a certified copy of the 
judgment, unless the Court exempts the appellant 
from the necessity of filing a certified copy of the 
judgment. In the case of an order passed in execu¬ 
tion under S. 47, C. P. Code, if there is a judgment 
stating the grounds of decision and separate order is 
also drawn up embodying the formal expiession of 
the decision copies of both the documents must be 
filed along with the memorandum of appeal. In 
other cases where there are no two separate docu¬ 
ments it is enough if the judgment alone is filed. 
In the former cases time taken in obtaining the cop¬ 
ies of both the documents can be excluded for pur¬ 
poses of calculating the time for filing an appeal and 
in the latter case time would run from the date of 
the judgment. AIR (Vol 35) 1948 Cal 134: ILR 
(1948) 2 Cal 1. 

-O. 43, R. 2 — Non-compliance. — O. 41, R. 1. 

While preferring appeal against O. 7, R. 10 
appellant filed along with memo, of appeal the plaint 
returned to him with the endorsement made there¬ 
on but failed to file a certified copy of the separate 
order made prior to the endorsement. lie was un¬ 
der the belief that the production of the endorsement 
made in the plaint was a sufficient compliance with¬ 
in the provisions of O. 43, R. 2, read with O. 41, R. 


1. It was objected that the appeal should be dis¬ 
missed as it was not properly presented within the 

period of limitation. . 

Held, that under the circumstances, the technical 

non-compliance with R. 2, O. 43, might well he con¬ 
doned under S. 5, Limitation Act. AIR (Vol 17) 1930 
Sind 252 (DB). 

-O. 43, R. 7. , 

_O. 43, R. 7 — Where an application tor review 

is made on the ground that there was a mistake or 
error apparent on the face of the decree and the 
Judge has not found that there was a mistake oi er¬ 
ror apparent on the face of the record, but meiely 
that there was an error of that nature, no appeal 
lies from the order. AIR (Vol 20) 1933 All 778 : 
17 RD 921 : 146 Ind Cas 231. 

-O. 44. 

See also Civil P. C., O. 33. 

_O. 44 — Order refusing leave — Discretion. 

Whether there may be a right of appeal against 
an order rejecting an application for leave to file a 
memorandum of objection in forma pauperis or not, 
the appellate Court should not interfere. The ques¬ 
tion is one of the exercise of discretion and when 
the determination complained of is merely the re¬ 
sult of the exercise of discretion on the part or the 
Tudgc in a matter, which was a proper subject tor 
the exercise of that discretion the appellate Court 
would rightly decline to interfere AIR C Vol 13) 
1926 Mad 656: 94 Ind Cas 4o: 23 MLW oil: 19-6 
MWN 255: 50 MLJ 426 (DB). 

-O. 44, R. 1. 

1. Application for leave. 

2. Applicability. 

3. Cross-appeal or cross-objection. 

4. Costs. 

5. Court-fee. 

G-7. Leave. 

8. Limitation. 

9. Letters Patent. 

10. Proviso. 

See also Note 12. 

11. Person. 

12. . Procedure. 

See also N. 10. 

13. Pauperism. 

14. Proper presentation. 

15. Power of Court. 

16. Revision. 

1. Application for leave. 

-O 44. R. 1 — Proceeding prior to the admission 

. 1 /-v A A 1 . - _ 


of the appeal arc proceedings under O. 44 and are 
not governed by the U. P. Enciim. Estates Act. AIR 
(Vol 29) 1942 Oudh 240: 1942 OWN (CO 106: 1942 
RD 181: 1942 AWR (CC) 79: 17 Luck G28: 199 Ind 

Cas 614. 

_O. 44, R. I — Whole suit dismissed — Appeal 

against an order. 

Where the whole suit has been dismissed, the 
plaintiff can file a petition to eppeal in forma pau¬ 
peris only against the decree as a whole and not 
against any order which docs not disrose of the 
case. AIR (Vol 23) 1936 Lah 406 : 38 PLR 1113 : 

1C3 Ind Cas 366 (DB). 

2. Applicability. 

_O. 44 , R. l — The provisions of O. 33, Civil P. 

C., apply to application for appealing in forma pau¬ 
peris by virtue of O. 44, R. 1, Civil P. C. AIR (Vol 
23) 1936 Pesh 69: 161 Ind Cas 954. 
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-O. 44, R. 1 — Applicability. 

Order 44, R. 1, Civil P. C., does not apply to ap¬ 
peals to Ilis Majesty in Council and the High Courts 
have no power to grant leave to appeal to His Maj¬ 
esty in Council in forma pauperis. AIR (Vol 23) 
1936 Pesh 36: 161 Ind Cas 192 (1) (DB). 

7 O* R- 1 — Where the Subordinate Judge re¬ 
jected the plaint holding that it was an application 
for leave to sue in forma pauperis which was not 
presented in person an appeal would lie from his or¬ 
der. (1933) MWN 197. 


O. 44, R. 1 — Decree altered in material par¬ 
ticular. 

In the particular case Rs. 4,604-15-0 was allow¬ 
ed to the appellant by the decree and there was also 
a passage in the judgment of the trial Court saying 
that the allowance that was granted to the appellant 
should be granted to the appellant from the date ot 
the suit till life. Subsequently the amendment was 
made not by the Judge who passed the decree but 
by the successor on the ground that “though there 
ls no prayer in the plaint for arrears of maintenance 
nor is there any order allowing the arrears, the de¬ 
cree allows to the plaintiff Rs. 4,605-15-0 as arrears 

Is wrcmg C,, ’ lanCe an ^ S ° ^ le ^ ecrcc lowing arrears 

Held, that it was a fit case in which leave could 
be granted to appeal in forma pauperis. (AIR (Vol 
17) 1930 Pat 142: 117 Ind Cas 187 (DB). 

O. 44, R. 1 — The proviso to O. 44, R. 1, is 
not applicable unless it should be found that the ap¬ 
plicant is a pauper. AIR (Vol 11) 1924 Lah 536- SO 
Ind Cas 649: 6 LLJ 205. 

I O. 44, R. 1, — S. 110 — Leave to appeal in 
torma pauperis. 

The High Court has no jurisdiction to grant leave 

to appeal to the Privy Council in forma pauperis 

AIR (Vol 5) 1918 Pat 303: 3 Pat LJ 179: 44 Ind Cas 
731 (DB). 

(Also ATR (V 5) 1018 Mad 18* : 42 Mad 32 • 35 

Mid 258: 24 MLT 207: 8 LW 460: 47 Ind Cas 
646 (DIP. 

" U. ■*■!> R; I — Privy Council — Appeal — In 
forma pauperis — If High Court can grant leave. 

The High Court has no power to grant leave to 
prosecute an appeal to the Privy Council in forma 
pauperis. The petitioner must applv i,i England. 
(1913) 17 C/J 381: 18 Ind Cas 129 (DB). 


3. Cross-appeal or cross-objection. 

7 * *’ R* I — Cross-appeal by respondent in 

forma pauperis. 

7’here is no special provision in the Code relat¬ 
ing to the filing ol cross-objections in forma pau¬ 
peris, hut when a respondent files cross-objections, 
be is in I act filing a cross-appeal and the same prin- 
ciplr as is fo lx* found in (). 44, R. 1, Civil P. C., 
Jllli 1 R' 1 applied, I he Court should have reason to 
11 1 ii'l», Up..I, a perusal of the application and of the 
judgment and decree appealed from, that the decree 
js _ contrary to law or to some usage hav ing the Force 
ol law, or is oil., rwiso erroneous or unjust. AIR (Vol 
23) J9|f Mad 533 (I): (1940 2 ML| 187:54 MIAV 
171: 1911 MW \ 791: 19!) Ind Cas 542 (DB). 

~7 U* 1^ R'\ L 2 — f indings as to pauperism — 
Whether can he challenged by respondent during 
bearing of appeal. 

*' |; °Pon 1° il'<‘ respondent to argue that the np- 
pell.mi is not a pauper and that the decree is not 


734 

contrary to law, etc., even though there has been 
a preliminary finding to that effect, and the reason 
for tliis should be based on the principle that an or¬ 
der passed behind the back of a party should not 
operate to the prejudice of that party. AIR (Vol <> 4 ) 
1937 Nag 150: 1LR (1937) Nag 463: 169 Ind Cas 260. 

-O. 44, R. 1 — Objection to leave — Memo of 

— Objections. 

Where notice of an application to file cross-ob¬ 
jections in forma pauperis has been ordered to be 
issued, it is not open to the appellant to say that the 
i equirements of the proviso to O. 44, R. l, have no& 
been complied with, especially when notice of the 
application was issued to appellant at the time of 
its presentation. AIR (Vol 16) 1929 Pat 31: 7 Pat 
827: 10 PLT 387: 119 Ind Cas 900 (DB). 

4. Costs. 

——-O. 44. R. 1 — Costs — One of defendants not 
joining in appeal to enable rest to appeal as pau¬ 
pers — Practice. 

The practice whereby one of the defendants who 
is clearly possessed of assets abstains from joining in 
an appeal in order that other defendants may pro¬ 
secute the appeal as paupers must be condemned. 
Such conduct would be sufficient to deprive the non¬ 
appealing defendant of his costs if he is subsequently 
impleaded under O. 41, R. 33, Civil P. C., and the 
appeal is allowed. AIR (Vol 30) 1943 Mad 263: 
1943 MWN 9 : 56 MLW 15 (1943) 1 MLJ 90 • 207 

Ind Cas 89 (DB). 

O. 44, R. 1 — Conditions for granting leave — 
Duty of Court to state reasons — Security for costs. 

On the question as to security for costs being or¬ 
dered where leave to appeal has been granted, it is 
permissible lor (be Court to peruse the judgment 
which is be ing appealed against and to see whether 
there' are circumstances which would justify an or* 
dcr for security lor cods. 

I be fact tli.it a person is a pauper is not alone a 
reason for not ordering him to give security for costs 
AIR (Vol 20) J 9 74 Mil 5,19; 37 MIAV 425: 64 MLJ 

a mm Mad 323: (!i) ’ 3) 579: 144 Ind Cas 

‘HU (L/li). 

" U. 44, R. 1 Conditions for granting leave — 
Duly of Court to slate reasons — Security for costs. 

Oulei 44, Civil P, C. is mandatory and only eon- 
templates a perusal of the application, the judgment 
and the decree and nothing else, and unless in (he 
opinion of the Court the decree is contrary to law 
or otherwise erroneous or unjust, the Court is bound 
to dismiss the application. Order 44, R. l dees not 
Sjiy that the Court shall reject the application unless 
the appeal raises a substantial question of law or 
unless the appellant has prima facie a good case. 

Where leave to appeal in forma pauperis is grant¬ 
ed the reasons of the Court for granting such leave 
should be briefly stated. AIR (Vol 20) 1933 M ul 
519: 37 MLW 425: 64 MLJ 433: 56 Mad 323: (193.3) 
MWN 579: 144 Ind Cas 940 (DB). 

5. Court-fee. 

t). 44, R. 1, S. 149 — Application for leave to 
appeal as pauper, rejected on ground that provbo to 

H. 1, O. 44, was not satisfied under S. 119, to pav 
Court-fee. 

Where an application for leave to appeal in for¬ 
ma pauperis is rejected on the ground that the pro¬ 
visions ol the Proviso to (>. 41, R. I. were not com¬ 
plied with, the Court cannot use its discretion under 
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S. 149, and grant time to the applicant for paying 
the court-fees on the memorandum of appeal. AIR 
(Vol 26) 1939 Rang 25: 1938 Rang LR 651: 180 Ind 
Cas 374. 

-O. 44, R. 1 — Where, although an order in 

terms of O. 33, R. 10, Civil P. C. had been made by 
the trial Judge when he passed the decree in fav¬ 
our of the plaintiffs, and no such order was made by 
the High Court on appeal, the application by Gov¬ 
ernment under R. 12 for such an order is quite com¬ 
petent, and the Government’s right to obtain such 
an order for the recovery of the Court-fees is not 
lost, because there was no such order incorporated in 
the decree of the Appellate Court. AIR (Vol 25) 
1938 Cal 776: 43 CWN 164: ILR (1939) 1 Cal 94: 
179 Ind Cas 4 (DB). 

-O. 44, R. 1 — Review application from judg¬ 
ment in appeal — Whether maintainable without 
payment of court-fee. 

An application for review of judgment passed on 
appeal must, under the law, be considered to be in 
continuation of the appeal itself which was in for¬ 
ma pauperis; and both sound reason and obvious jus¬ 
tice demand, that such an application must be held 
to be maintainable without payment of court-fees, 
at the time of filing the same, as in the case of the 
memorandum of appeal allowed to be presented 
without payment of adequate court-fees. AIR (Vol 
23) 1936 Cal 752: 40 CWN 1407: 170 Ind Cas 688 
(DB). 

-O. 44, R. 1, S. 149 — Application for leave 

to appeal in forma pauperis — No copies of decree 
or judgment — Application rejected — Appeal if 
pending — Value of appeal beyond jurisdiction of 
Single Judge — Dismissal — Appeal insufficiently 
stamped — Single Judge if can decline to review it. 

A Single Judge has no jurisdiction to dismiss an 
application for leave to appeal on the ground that 
it is barred by limitation, if the valuation of the ap¬ 
peal Is such that it is beyond his pecuniary juris¬ 
diction. 

It is, therefore, open to a Single Judge to decline 
to receive the document which is insufficiently 
stamped on the ground that he cannot receive it. 
But where the document has been received and has 
been accepted as having been properly presented, a 
Single Judge should not reject the document later 
on, on the ground of insufficiency of court-fees, un¬ 
less the matter were within the jurisdiction of a 
Single Judge. If a Division Bench alone can reject 
the appeal on the ground of insufficiency of court- 
fees, then the matter should be laid before such a 
Division Bench. AIR (Vol 22) 1935 All 620 (2): 
(1935) ALJ 681 : 1935 AWR (HC) 743 ; 57 All 983 : 
157 Ind Cas 347 (FB). 

—O. 44, R. 1 — Appeal — Court-fees. 

On rejecting an application to appeal in forma 
pauperis, the Court is not bound to give time for the 
payment of court-fee on the appeal. AIR (Vol 22) 
1935 Pesh 22: 154 Ind Cas 943. 

-O. 44, R. 1, O. 33, R. 15 — Dismissal of appli¬ 
cation for leave to appeal in forma pauperis — Time 
to pay stamp duty must be granted — Such applica¬ 
tion dismissed on ground that decree was not con¬ 
trary to law. 

Whenever an application to appeal as a pauper is 
rejected, the Court should automatically pass an 


order granting time to the would be appellant to pay 
the stamp due on the memorandum of appeal. 

The applicant filed a suit for Rs. 15,000, damages 
for malicious prosecution. His suit was dismissed. 
He then applied for leave to appeal in forma pauperis 
against this decree, and his application was reject¬ 
ed under O. 44, R. 1, as the Court saw no reason to 
think that the decree was contrary to law or other¬ 
wise erroneous or unjust. The applicant then ap¬ 
plied for an opportunity to be allowed to amend his 
memorandum of appeal by reducing the amount 
claimed, and then to be allowed time to stamp it on 
a new valuation: 

Held, that there was no subsisting appeal before 
the Court of which the memorandum could be 
stamped with reduced court-fee. AIR (Vol 22) 1935 
Rang 336: 13 Rang 50: 159 Ind Cas 468 (DB). 

-O. 44, R. 1 — Leave to appeal in forma pauper¬ 
is — Refusal of — Applicant if entitled to prosecute 
appeal on payment of Court fee. 

The dismissal of an application for leave to appeal 
in forma pauperis presented along with the memo, 
of appeal does not amount to the dismissal of the 
appeal. The Court refuses to exercise its jurisdic¬ 
tion if it declines to allow Court fees to be paid on 
the memo, of appeal. AIR (Vol 5) 1918 All 194: 4<> 
AU 381: 16 ALJ 309: 45 Ind Cas 29 (DB). 

6-7. Leave. 

-O. 44, R. 1 — Leave to appeal in forma pau¬ 
peris — If can be restricted to a part of the subject- 
matter of the appeal. 

Leave to appeal in forma pauperis cannot be re¬ 
stricted to a part of the subject-matter of the appeal. 
The decree sought to be appealed from cannot b? 
severed, and the Court cannot treat the decree so 
far as a part of the subject-matter is concerned as 
notionally a separate decree in respect of which 
alone an order may be made. AIR (Vol 36) 1949 
Mad 151 : 1948 MWN 620 ; 61 LW 623 ; (1948) 2 
MLJ 201 (DB). 

-O. 44, R. 1, O. 33, Rr. 2, 5 — Where leave to 

appeal in forma pauperis is obtained by practising 
fraud upon the Court by not disclosing all the as¬ 
sets as required under O. 33, R. 2 read with R. 5 (a), 
the leave must be cancelled. AIR (Vol 32) 1945 
Mad 296: (1945) 1 MLJ 53: 58 MLW 21: 1943 
MWN 97: ILR (1945) Mad 628 (DB). 

-O. 44, R. 1 — Under O. 33, R. 2, an applica¬ 
tion to sue in forma pauperis has to be signed and 
verified as a plaint but a memo, of an appeal doe3 
not require to be verified, and it is a matter of at 
least considerable doubt, whether the provisions that 
an application for permission to sue as a pauper, 
which is virtually a plaint, and contains various al¬ 
legations of facts should be verified as a plaint, is 
a provision that may suitably be applied to an ap¬ 
plication for leave to appeal in forma pauperis which 
contains merely a bare statement in Form No. h) 
of Appendix C. AIR (Vol 24) 1937 Nag 108: IL1 
(1938) Nag 245: 169 Ind Cas 894. 

-O. 44, R. 1 — The question of granting leave t) 

appeal in forma pauperis is not one of public revenue 
alone but is also intended to prevent frivolous liti¬ 
gation by persons who have nothing to lose. AIR 
(Vol 22) 1935 Mad 51: (1934) MWN 1029: 40 MLW 
862: 68 MLJ 51: 58 Mad 298: 153 Ind Cas 476 (2* 
(DB). 
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-O. 44, R. 1 — Leave when granted. 

The Court must reject an application for leave to 
appeal in forma pauperis where the appellant has 
entered into any agreement with reference to the 
subject-matter ol the appeal under which any other 
person has obtained an interest in such subject-mat¬ 
ter, even though such agreement was entered into 

after the commencement of the suit. (1930) 122 Ind 
Cas 831 (Pat) (DB). 

8. Limitation. 

O. 44, R. 1 — Section 5, Limitation Act, has 
not been made applicable to an application under O. 
44, R. 1, Civil P. C. (1940) 186 Ind Cas 161: 1940 
OWN (CC) 172: 1940 AWR (CC) 89 (1): 15 Luck 

'jkJkJ, 

i I “7 Application for leave held time- 

Daired Application to extend time for payment of 
court-fees — Time extended — Effect. 

In a mortgage suit, a preliminary decree was pass, 
eci m favour of the mortgagee. The mortgagor judg¬ 
ment-debtor appealed in forma pauperis to the IIMi 
Court. On April 30, 1936, her application to ap¬ 
peal m forma pauperis was dismissed as barred bv 
time. On the same day, she applied under S. 151 
O. /, R. 11 and S 107, Civil P. C., for extending time 
lOi paying court-fee on the memorandum of appeal 
filed along with the application to appeal in forma 
pauperis. On June 12, 1936, a Division Bench per- 

pa - v co , urt - fee and printing fee by June 
193 °’ oth erwise the appeal was to stand dismiss¬ 
ed. The court-fee was duly paid. A preliminary' 
objection was taken that, in the circumstances, the 
appeal was barred by time, because at the date of 
:hc order extending time there was no appeal before 
.lie Court at all but only an unstamped piece of 
paper, the memorandum of appeal; therefore no 
nne could be extended and that anyhow the appeal 
remained barred by time even if the Court passed 
an order extending time: 

Held that the order of the Division Bench of 
June 12 1936, impliedly held that there was an ap- 

eoioor- tim c should be extended up to June 
7 J ’ . 1 , hls or( l<*r was not ex parte and, there- 

rirW 1 ?^ Am (Vo1 24 ) 1937 Lab 819: 
*- 9 bbO: 172 Ind Cas 568 (DB). 

r O. 7, R. It — Allahabad High 

Court Rules, R. 1, CJs. (ix) (x) - Rejection at pre- 
nmnary stage ~ Validity - Subsequent applica¬ 
tion for extension of time — Maintainability — Lim¬ 
itation Act (IX of 1908), S. 5. 

An order rejecting an application for leave to ap¬ 
peal as a pauper on the ground ol limitation at the 


preliminary stage before it is actually- judicially* Co, 
; K, ! ?r( V-l ,)y tl,e Co,,rt O. 44. R. I, Civil p ( 


on- 


tee! 


mieally an order rejecting a motion to present 
an application and not an order rejecting the apnli- 

- it,on ,s rrj.x-1,-,1 at slat-.- tl„. C„,„t . .nmol 2,i,. 

; «n Iv an appln .ilion nmlor S. l.in.i- 

•"'an Act, lor extension ol time. 

; In ;l r,v ' >4 may bo that an ;i,vv,! 

. I^ 1 H;l )C presimled il tbe prop, r coin I (.[. „ 

!, s ' - ! ! «•* •ueompam.-.! by an apphY.iliou 

' c o II,o I, -mil. Pi,, ii Net \?|; \,a >, h ... 

Ul ° 08 (19 ? 3) ALJ 585 : 144 Ind Cas 79. 

' • “* 1 — 1 i.ne for paving » omi-!Ve. 

, " U ' U a " d is insliluteil will, ,,, , P n|i, , 

^r'a *‘7T ! rI" larnia paupoiis the lenn. o! 

. b ‘“ lUo it clear that the judgment and 
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decree arc appealed from and the rejection of the 
application has no effect on the appeal. There is an 
appeal before the Court which was presented within 
the time and the Court may in its discretion allow 
the payment of the Court-fee at a later stage and 
payment is then made it will give the same effect 
as if it had been made in the first instance. 

Held also, that it was a proper case for the appli¬ 
cation of S. 5, Limitation Act. (1929) 115 Ind Cas 
678: 9 PLT 613 (DB). 

-O. 44, R. 1 ■— Mistake as to court-fee. 

R filed an appeal on a payment of a Court-fee of 
Rs. 2 on an order arising out of an application for 
restitution. The office reported that the appeal was 
against the decree and that the Court-fee was an ad 
valorem fee. The applicant took time to pay the 
deficiency in Court-lee, but ultimately made an ap. 
plication praying that lie may be permitted to appeal 
as a pauper. There was an oral application, also that 
if necessary, time might be extended for making such 
an application. 

Held, that the application was a bona fide one and 
that if the applicant had been advised beforehand 
that he could not appeal on a Rs. 2 stamp he would 
have come at once and within the time allowed by 
the Limitation Act. The permission, therefore, to 
appeal, as a pauper should be granted and time 
should be extended. AIR (Yol 15'' 1928 All 499: 26 
ALJ 847: 111 Ind Cas 655 (DB). 

-O. 44, R. 1—Order to make up Court-fee 

— Pauper suit and appeal. 

An order dismissing the application to appeal as 
a pauper does not ailect the fact that the appeal 
has been preferred within the prescribed period of 
30 days, if the appellant has paid the Court-fee in 
obedience to the Court s order and the presentation 
of the appeal cannot be held to be after the expiry 
of limitation and the appellant is entitled to have 
the appeal heard. There is a distinction between ap¬ 
plications to sue ns a pauper and applications to 
appeal as such. In the former the plaint is an integral 
portion of the application in the latter the memoran¬ 
dum of apeal is a separate document. A person who 
wishes to sue as a pauper is expected to put in his 
application in sufficient time to allow of a suit being 
filed within limitation, if and after bis application to 
sue has been rejected. AIR (Vol. 9) 1922 Lab. 225* 
65 Ind. Cas. 741: 3 Lab. 35: 26 PWR 1922 DRV 

O. 44, R. 1 — Appeal in forma pauperis — Lim. 
Act, Art. 170. 

An appeal was filed in the High Court long after 
30 days had expired from the decision of the Courts 
below and the appellant expressed his inability to 
pay the Court fee and asked the Court to take the 
appeal in forma pauperis. Held, that the appeal 
having been filed beyond 30 days of the decision of 
I lie Court below, could not be treated as an applica- 
11,1,1 to appeal in forma pauperis, and was barred bv 
Iimit.ition. 29 Ind Cas 1003: AIR (Vol. 2) 1915 Ml 
810 : 13 ALJ G35 iDB). 

9. Letters Patent. 

:-° 4 1, R. 1 (s. 592 Old Codt9—“May be al¬ 

lowed to appeal” — Judgment — Letters Patent, 

^ • Id, 

11m* word; liny be allowed, to appeal’* in S. 592 

V 1 c • lm Ph ( ' s a disc ret ion and the exercise of a 

V- M ,u hvniont within the meaning of S. 

?*} Uu ' LeLters fknent. 0903) 2o M 437 (438) 
v. 
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10. Proviso. 

See also Note 12. 

_O 44, R.l, Proviso —* Scope — Leave to appeal 

as pauper — Order granting — Omission to record 
reasons — If makes order bad. 

The proviso to R. 1 of O. 44, C. P. Code, does not 
in terms say that a judge granting leave to appeal 
in forma pauperis should give reasons for granting 
leave. It is, however, desirable that a Judge 
while admitting a pauper appeal should express 
and record briefly the reasons on which leave pro¬ 
ceeded. But the omission to state the reasons or 
to record them in the order granting leave does not 
make the order bad. AIR (V 35) 1948 Bom 317 : 
50 Bom LR 133 (DB). 

_O. 44, R. 1, Proviso — Duty of Court under. 

Where in an order on an application for permis¬ 
sion to appeal as a pauper the Judge says that he 
has read the judgment of the Court below, but 
does not say that he has perused the application 
also, it cannot be said that the Judge did not know 
or did not do, what, according to the law, that is, 
proviso to O. 44, R. 1, Civil P. C, was his duty, name¬ 
ly to read the application. AIR (Vol 29) 1942 All 45 : 
(1941) ALJ 733 : 1941 AWR (HC) 357 *. ILR (1941), 
All 793 : 198 Ind Cas 275. 


The word “perusal” implies that this is not to be 
the subject of argument by Counsel and that there 
is no right of Counsel tp argue on tne merits of the 
proposed appeal. The amendment oi the Allana- 
bad High Court directing notice to issue to the res¬ 
pondent does not give him any right to be heaicj 
on the point. All that he can argue is on the ques¬ 
tion of whether the proposed appellant is or is not 
a pauper. AIR (V 26) 1839 All 715 : (1939) ALJ 
996 : 1939 AWR (HC) 653 : ILR (1939) All 917 : 
185 Ind Cas 406 (DB). 

_q 44, R. 1 — Application to appeal as pauper 

— Notice to opposite party and Government Plea¬ 
der issued — Whether it is open to them at final 
hearing, to show that case does not satisfy proviso 

to R. 1, O. 44. 

When an application for leave to appeal in forma 
pauperis is admitted and the Court orders notice 
to issue to the opposite party and the Govt. Plea¬ 
der it is open to them at the final hearing of the 
rule to show that the case does not satisfy the 
Proviso to R. 1 of O. 44, Civil P. C., and tne Court 
has to consider the question whether the electee 
is contrary to law or to some usage having the force 
of law or' is otherwise erroneous or unjust-. AIR. 
(V 26) 1939 Rang 25 : 1938 Rang LR 651 : 180 Ind 

_ nrt A 


_O. 44 R. 1, Proviso — Court not bound to hear 

applicant before rejecting application. 

Although it is not necessary in law for the Judge 
to hear a person who files an application for an 
order permitting him to file an appeal in forma 
pauperis before passing orders of rejection >et_ it* 
will tend to maintain confidence, if Judges do give 
applicants an opportunity of being heard, being 
careful, of course, not to allow them to travel be- 
vond the documents referred to in the proviso to 
R 1 of O. 44. AIR (V 29) 1942 Mad 478 (1) : 55 
MLW 211 : 1942 MWN 282 : (1942) 1 ML J 435 : 
ILR (1942) Mad 746 : 201 Ind Cas 773. 

_O. 44, R. 1 — Application for leave to appeal 

in forma pauperis cannot be rejected without 
hearing applicant. 


An application under O. 44, R. 1, Civil P. C., is a 
judicial proceeding and the order made therein 
should be based upon the exercise of a judicial dis¬ 
cretion exercised on a proper consideration of the 
relevant material. An application for leave to 
appeal in forma pauperis cannot be rejected with¬ 
out hearing the applicant or giving him an oppor¬ 
tunity of being heard. AIR (V 28) 1942 Mad .9 . 
ILR (1941) Mad 389 : (1940) 2 MLJ 570 : 5^ MLW! 
514 : (1940) MWN 1026 : 195 Ind Cas 867. 


_O 44 R. 1 — Consideration — Difficulty creat¬ 
ed by order under S. 7, U. P. Encumbered Estates 
Act (XXV of 1934) — Property disposable with 
permission of Collector — Applicant held not pau- 


per. 

In an application under R. 1 of O. 44 of the Civil 
P. C. for permission to appeal as a pauper, tne 
first question which has to be considered is whe¬ 
ther Court sees reason to think that the decree 
sought to be anpealed against is contrary to law or 
to some usage having the force of law, or is 
wise erroneous or unjust. AIR (V 27) 1940 Oudfr, 
208 : 1940 OWN (CC) 258 : 1940 AWR (CC) 14C : 
1940 RD 111 : 15 Luck 397 : 186 Ind Cas 789 
(DB). 

-O. 44, R. 1 — Notice issued to respondent — 

Right of respondent to be heard on merits of 
appeal. 

The wording of the proviso to O. 44, R. 1, Civil 
P. C., directs the Court to reject the application 
unless upon a perusal thereof and of tne judgment 
$nd decree, certain matters appear to the Court. 


_O. 44, R. 1, Proviso — All that is necessary under 

his provision of the law is that the Judge of the 
ippellate Court should peruse the application for 
eave to appeal as pauper and the judgment and 
iecree appealed from. He need not hear argu¬ 
ments in support of an application for 
ippeal in forma pauperis. (1933) 1938 OWN (CC)| 


<\ a r* 


_O. 44. R. 1 — An Appellate Court does not act 

illegally in disposing of an application for leave 
to apoeal as a pauper in chambers in a summary 
manner without hearing the applicant and with¬ 
out giving him time for the payment of tne defi¬ 
cient court-fee, though the general practice oi the 
Court is to give the pauper appellant an oppor¬ 
tunity to show that the decree against which he 
wishes to appeal is contrary to law. AIR (V 23) 
1936 Mad 101 : 42 MLW 831 : (1935) MWN 1262 : 
69 MLJ 731 : 59 Mad 805 : 159 Ind Cas 718 


_O. 44. R. 1, Proviso — Order issuing notice* 

passed in absence of respondent. 

Any order which has been passed behind the 
back of the oartv should not operate to the pre¬ 
judice of that party. So, where an order issuing 
notices is passed in the absence of the respondents 
they cannot be precluded, as a result of that order 
from arguing before the Court that the decree 
sought to be appealed against was contrary to law 
or to seme usage having the force of law or was 
otherwise erroneous or unjust.” AIR (V 21) 1934 
Lah 72 : 15 Lah 132 : 36 PLR 447 : 152 Ind Cas 171 

(DB). 

_O. 44, R. 1, Proviso — Decisions as regards con¬ 
tents of proviso open for final disposal Applica¬ 
tion under O. 41, R. 1 — Opposite party, if can be 
heard as to whether judgment was contrary to law. 

In an application under O. 41. R. 1. the opposite 
party can be heard cn the question of whether the 
judgment sought to be appealed against was con- 
tvary to law or to some iisac^e having the foice of 
law or was otherwise erroneous or unjust, even 
after admission of the application it cn admitting 
the application the Court had not given any decision 
as regards the contents ox the pio\iso to O. 
44 R 1 and this question was leit open tor final 
disposal after notice had been served upon the 
respondents. (AIR (V 16) 1929 Pat 2* held Over- 
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ruled by AIR (V 18) 1931 Pat 18). AIR (Vol 20) 
1933 Lah 258: 34 PLR 516: 141 Ind Cas 649. 

-O. 44, R. 1 — Order issuing notice — Effect — 

Respondent’s right to show that case does not fulfil 
requirements of O. 44, R. 1. 

Held by the Full Bench — After a notice is issu¬ 
ed to show cause why the application for leave to 
appeal in forma pauperis should not be granted, it 
is open to the opposite partv to show that the case 
did not satisfy the proviso to O. 44, R. 1, Civil P. C., 
in other words that it was not shown that the de¬ 
cree was contrary to law or to some usage having 

the force of law or was otherwise erroneous or un¬ 
just. 

Kuhvant Sahay, J. — The order directing the 
issue of a notice does not decide the question 
finally, it only show’s that the Court in issuing the 
notice was satisfied that there was a prima facie 
question which ought to be heard and decided 
under O. 44, R. 1 and in calling upon the opposite 
party to show cause, the Court could not preclude 
him from showing that the case did not comply 
with the provisions and was not a fit case ‘in 
which leave ought to be granted. 

Wort, J. — It would be unjust and, therefore, 
unlawful to finally decide in the application for 
the issue of a rule, the question of whether a point 
of law did arise and thus shut out the respondent 
on the hearing of the application from arguing that 
no such question of law’ arose and that therefore, 
the applicant should not be allowed to appeal in 
forma pauperis. AIR (V 18) 1931 Pat 183 : 12 PLT 
156 : 10 Pat 606 : 132 Ind Cas 364 (FB). 


(Overrules — 

(1) AIR (V 16) 1929 Pat 27 
ind Cas 210. 

(2) AIR (V 15) 1928 Pat 118 
Ind Cas 615. 

(3) AIR (V 11) 1921 Pat 791 
PLT 119.) . 

-O 44 


: 7 Pat 82: 114 
6 Pat 687 : 109 
2 PLR 153 : 8 


ft. 1 — Presumption. 


Where an application for leave to appeal as a 
pauper is admitted, it has to b? presumed that the 
Court admitting the application saw good reason 
to think that the decree was contiary to law or to 
some usage having the force of law and the resoon- 
dent cannot, at the time of showing cause against 
pauperism, argue that there was no such question 
involved in the case. AIR (V 16) 1929 Put 27 • 7 
Pat 825 : 10 PLT 46 : 114 Tnd Cas 210 (DB). 

(Overruled in AIR J51:31 Pat LSI (I P). ) 

-o. 44. R. l. Proviso - - Application for leave to 

appeal in forma pauperis — Order for the issue of 
notices to the respondents and Government Plea¬ 
der — Proviso does not apply. 

Where an application for leave to appeal in forma 
pauperis, the Court has passed an order that notice 
should issue to the respondent and the Government 
Pleader it is no longer open to the Court to examine 
the question whether the decree of the lower Court 
was contrary to law or to some usage having the 
force 01 law or was otherwise erroneous or unjust 
AIR (V 15) 1928 Pat 118 <DB). 

(Overruled in AIK 1981 Pat IS8 (FB). ) 

-O. 44, R. 1 — Discretion as to Court.fee on the 

rejected application. 

An application for leave to appeal as a pauper 
and a memorandum of appeal accompanying such 
application must be considered to be I wo documents 
presented under R. 1 as separate and while dismiss¬ 
ing tile application io appeal as a. pauper summarily 
mein the proviso to R. 1 or after inquiry on the 
ground that the applicant was not a pauper the 


Court must pass a separate order on the memcran 
dum of appeal directing the appellant to pay* the 
Court-fee within a certain time with a penalty 
attached, of his appeal being liable to dismissal 
for want of such payment. AIR (V 13) 1926 Oudh 
13 : 90 Ind Cas 371. 

-O. 44, R. 1 — Before notice. 

An application for leave to appeal in forma pau¬ 
peris can be rejected before admission if the Court 
is not satisfied that the judgment is contrary to 
law or otherwise erroneous or unjust, but when the 
Court has ordered that the application will be heard 
and notices be served upon the opposite party and 
Government Advocate the question as to whether 
proviso under O. 44, R. 1, has been complied with 
or not, cannot oe considered subsequently AIR 
(V 11) 1924 Pat 791 : 2 PLR Civ 153 : 8 PLT 119 
(DB). 

(Overruled in AIR 1931 Pat 183 (FB). ) 

-O. 44, R. 1 (S. 592 Old Code) — Proviso — Pau¬ 
per appeal — Admission. 

The proviso to S. 592 is a very necessary safe¬ 
guard introduced by the Legislature for the benefit 
of litigants who find themselves opposed by pau¬ 
pers. The court should be careful to see that the 
proviso is satisfied. To provide a safeguard 
against the proviso being overlooked the judge 
admitting a pauper appeal should not only see but 
express and record very briefly the reason on which 
the leave proceeds. (1904) 6 Bom LR 442 : 28 B 
451 (452) (DB). 

11. Person. 

- O. 44, R. 1 — The word ‘person’ in the explana¬ 
tion to O. 33. R. 1 and O. 44. R. 1. does not include a 
limited company and application by such com¬ 
pany to sue as a pauper or to prefer an appeal 
as a pauper, is incompetent under O. 44, R l Civil 
P. C. AIR (V 25) 1938 Cal 745 : 42 CWN 1164 * 
ILR (1939) 1 Cal 81 : 178 Ind Cas 977 (DB). 


14. rroceaure. 
See also Note 10. 


—-O. 44, It. 1 — Although there is no express pro- 
thion in O. 41, Civil P. C., applicable to appeals for 
tl:e issue cl a notice, yet the provisions, in so far 
ar. they are applicable contained in O. 33, ought to 
be understood to be incorporated inasmuch as it is 
expressly laid down in O. 44, R. 1, Civil P. C. AIR 
(Vol 26) 1939 All 715 : (1939) ALJ 996 : 1939 AWR 

(HC> 653 : ILR (1939) All 917 : 185 Ind Cas 40G 
(DB). 

——O. 14. If 1 — Procedure on presentation of ap¬ 
plication for leave to appeal as pauper, stated. 

The correct procedure on the presentation of 
an application for leave to appeal as a pauper is, if 
the Court does not see fit to reject the application 
on hearing the applicant only, to issue notice (with¬ 
out calling for the records), in Form No. 11 of Ap¬ 
pendix G to Civil P. C, to the respondent mid the 
Govt. Pleader, and then to hear all parties in re¬ 
gard to the question raised by the Proviso to R. 1 
of O. 44. Civil P. C.. and come to a decision thereon 
and also to decide the question of pauperism if that 
Kails to be decided under R. 2. AIR. (V 26) 1939 
Rang 25 : 1938 Rang LR 651 : 180 Ind Cas 375. 

——O. 44. R. 1 — Notice issued on opposite party 
and Government Advocate — Court, if can stiil 
reject application for leave to appeal as pauper. 

When notice has been issued upon an applica¬ 
tion under O. 44. R. l of the Code to the opposite 
party and the Govt. Advocate, it is still open to 
the Court under the proviso to that rule to reject 
the application unless upon a perusal thereof, mid 
ot the judgment and decree appealed from, it sees 
reason to think that the decree is contrary to law 
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or to some usage having the force of law, or is other¬ 
wise erroneous or unjust. AIR (V 24) 1937 Oudh 
222 : 1937 OWN (CC) 14 : 13 Luck 31 : 166 Ind Cas 

284 (FB). 

(Overrules AIR (V 24) 1937 Oudh 2 : 1936 OWN 
(CC) 875: 165 Ind Cas 276 (1). ) 

_O. 44, R. 1 — Issuing notice before considering 

whether judgment is contrary to law or unjust —- 
Power of Judge to cancel order issuing notice and 
dismiss appeal summarily — Hearing respondent, 

effect of. 

Where a Court issued notice to the respondent 
on an aoplication for leave to appeal in forma 
pauperis without considering whether the judg¬ 
ment was contrary to law or usage or otherwise 
unjust or erroneous but finding out its error 
rescinded its prior order and holding that there 
was no substance in the appeal rejected it under 
O. 44, R. 1, Civil P. C. 

Held, that the District Judge did not act wrong¬ 
ly in rescinding his prior order as an appeal in 
lorma pauperis should not be admitted until the 
Judge is satisfied that the decree of the Court ap¬ 
pealed against is contrary to law or is otherwise 
.erroneous or unjust. 

Held, further, that though the Pleader for the 
respondent had no right to be heard, the judg¬ 
ment could not be held to be illegal simply be¬ 
cause the respondent was heard. 

Presumably a Judge is always justified in hear¬ 
ing the other side in order that he may give an 
•order which is not erroneous or unjust. AIR (VoL 
23) 1936 Mad 842: 44 MLW 425: 71 MLJ 497: (1936) 
MWN 1027: 165 Ind Cas 741. 

-O. 44, R. 1 — Question whether decree is con¬ 
trary to law whether can be gone into after issue 
of notice to respondent — Practice of the Madras 
High Court. 

The practice of the Madras High Court in the 
matter of applications for leave to appeal in forma 
pauperis is to consider the question whether the 
decree appealed against is contrary to law or is 
otherwise erroneous or unjust, before issuing 
notice to the respondent. The respondent is only 
entitled to show cause why the applicant should 
not appeal as a pauper. If there is any practice 
to the contrary in Mufussil Courts, it is not a pro¬ 
per practice and it should be stopped. AIR (Vol 23) 
1936 Mad 661 : 163 Ind Cas 755. 


_O. 44, R. 1 — Procedure — Notice issued to res¬ 
pondent — Whether precludes Court from consider¬ 
ing the question again. 

When an application for permission to appeal as 
a pauper is made, the Court has first to consider 
whether prima facie there is any ground for the 
rejection of the application. If the application 
is rejected, the whole matter ends there. If it is 
not rejected a notice is to go to the Govt. Pleader 
and the respondent and when they appear the 
Court has to decide on hearing them whether the 
applicant is in a position to pay the Court-fee and 
further whether the decree is one which is con¬ 
trary to law or to some usage having the force of 
law or is otherwise erroneous or unjust. The fact 
that the Court has allowed notice to issue to the res¬ 
pondent will not preclude It from considering the 
question again. AIR (Vol 21) 1934 All 424: (1934) 
ALJ 827: 3 AWR (HC) 539: 56 All 895: 148 Ind 

Cas 624 (DB). . 

_O. 44, R. 1 — Notice issued on application — 

Summary dismissal of application without hearing 
parties — Legality of. 

Where a person applied under O. 44, R. 1, Civil 
P. C. to be allowed to appeal as a pauper and the 
Judge after issuing notice upon the application to 
the opposite party an to the Govt. Pleader dismis¬ 
sed is summarily without hearing the opposite 
party or the pauper himself. 

Held, that having once come to the conclusion 
that there was a prima facie case to be heard, in 
that notice was ordered to be issued, the Court was 
functus officio as regards summary dismissal and 
the Judge was bound to hear the parties before 
he did anything. AIR (Vol 20) 1933 All 925: (1933) 
ALJ 1467: 56 All 268: 147 Ind Cas 280 (DB) 

——O. 44, R. 1 — Procedure — Applicability of Pro¬ 
viso. . 

Under O. 44, R. 1, the Court should either reject 
the appeal filed in forma pauperis summarily or 
issue notice to enquire into the question of the ap¬ 
pellant's pauperism. But where it issues notice it 
is not open to the Court to fall back on the proviso 
to O. 44. R. 1 which relates only to summary rejec¬ 
tion upon a perusal of the judgment and decree 
appealed from. AIR (V 20) 1933 All 11 : 54 All 
394 : 143 Ind Cas 321. 

-O. 44. R. 1 Proviso — Issue of notice — Subse¬ 
quent rejection by succeeding Judge under proviso 
— Legality. 

wnioro tv .a .lnrlcTA hpfnvA whom r,n nrmli cation for 


_O. 44, R. 1 — Rejection under — Every ground, 

if to be discussed. 

There is no reason why every ground should be 
discussed in an order rejecting an application to 
file appeal in forma pauperis. AIR (Vol 22) 1935 
Pesh 22: 154 Ind Cas 943. 

-O. 44, R. 1 —- Issue of notice to opposite-party 

and Government Advocate by Court — Power of 
Court. 

It is open to a Court, hearing an application 
tinder O. 44, R. 1, after issuing notice to the op¬ 
posite party and the Govt. Advocate, to 
consider the question whether the decree appealed 
from is contrary to law or to some usage having 
the force of law or is otherwise erroneous or unjust 
nor is it precluded from determining that ques¬ 
tion by the fact that the order issuing notice im¬ 
pliedly held that the decree was not contrary to 
law or usage having the force of law and that 
it is not otherwise erroneous or unjust, and the 
Court is not precluded from determining such, 
question merely because notice to the opposite 
party and the Govt. Advocate have been issued 
previously. AIR (Vol 21) 1934 All 1000 : (19 j*). 
ALJ 961 : 4 AWR (HC) 749 : 57 All 440 : 153 Ind 
Cas 195 (FB). 


leave to appeal in forma pauperis has been filed 
has issued notice on it, it must be presumed that 
he had applied his mind to the proviso to O. 44, R. 
1, Civil P. C. and it is not open to his successor to 
re-consider the matter and reject the application 
under the proviso. AIR (V 20) 1033 Mad 658 : 38 
MLW 270 : 65 MLJ 362 : (1933) MWN 1308 : 145 
Ind Cas 831. 

-O. 44, R. 1 — Application to appeal in forma 

pauperis — Right of respondent to be heard on 
merits — Form XI, App. G — Scope of notice. 

In an application for leave to appeal in forma 
pauperis the respondent is not entitled to be heard 
on the question whether the decree of the Court, 
below is “contrary to law or to some usage having 
the force of law or is otherwise erroneous or un¬ 
just”, as provided in the proviso to O. 44. R. 1. 
AIR (V 19) 1932 Mad 523: (1932) MWN 537 : 63 MLJ 
28 : 36 MLW 33 : 55 Mad 982 : 139 Ind Cas 652. 

-O. 44. R. 1 — Application of proviso — Respon¬ 
dent can show that the proviso to the rule is not 
complied with. 

There is no reason why the order of admission 
of an auplication which is only an ex parte order 
should be binding upon the respondent and why he 
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should be precluded from showing that the case 
does not fulfil the the requirements of the lav/ as 
enacted by the proviso to O. 44, R. 1. Moreover, 
It sometimes happens that the Court, before finally 
deciding the question, desires to hear the respon¬ 
dent, and there is no valid reason why the order 
of admission should prevent the Court from pro¬ 
nouncing its decision thereupon at the final hearing. 
AIR 1928 Pat 118; AIR 1924 Pat 791 Diss. from. 
AIR (V 16) 1929 Lah 514 : 114 Ind Cas 325. 

-O. 41, It. 1 — Evidence. 

Under O. 44, R. 1, the Court has no right to refer 
to the record of evidence. The Court must confine 
itself to the judgment and decree appealed from. 
AIR (V 12) 1925 Rang 249 : 88 Ind Cas 988 : 4 Bur 
LJ 55 (DB). 

~—9, 44, R. 1 and S. 149 — Dismissal of applica¬ 
tion for leave to appeal as pauper — Effect on 
memorandum of appeal. 

An Appellate Court can, under S. 149, grant time 
to the applicant to pay Court fees on dismissing 
the application for leave to appeal as a pauper. 
The rejection of such an application does not in¬ 
clude the rejection of the memo, of appeal AIR 
(V 5) 1918 Mad 1039 : 31 MLJ 269 : 40 Mad 687 * 
38 Ind Cas 617 (DB). 

O. 44, R. 1 — Ex parte order — Extending time 
for leave to appeal ‘in form a pauperis’ — Prelimi¬ 
nary objection at the time of hearing petition for 
discharge, necessity. ’ 

Where a Court passed an ex parte order extend¬ 
ing time for application for leave to appeal in 
forma pauperis, when it had no power to do so, 
the proper course for the other side is to move by 
petition for the discharge of the order and not by 
way of preliminary objection at the time of hear¬ 
ing. (1903) 30 C 790 : 8 OWN 906 (DB). 

13. Pauperism. 

-O. 44, R. 1 (All.) — Question of pauperism —. 

Decision without hearing the other party — Lega¬ 
lity. 

The question of the pauperism of an applicant 
for leave to appeal in forma pauperis cannot be 
decided in his favour by a Court without giving an 
opportunity to the other party to be heard on that 
question. AIR (V 35) 1948 A 323 : 1948 AWR (HC) 
47 : 1948 OA (HC) 47 (DB). 

-O. 44, R. 1 — The property decreed in favour of 

the plaintiff-appellant by the trial Court cannot 
be taken into account in determining the suffici¬ 
ency or otherwise of the plaintiff’s means to enable 
him to pay the court-fee on the memorandum of 
appeal. AIR (V 28) 1941 Oudh 113 : 1940 O W N 
(CC) 1188 ; 1940 AWR (CC> 470 : 191 Ind Cas 
722 (DB). 

-O. 44, R. 1 — Consideration — Difficulty creat¬ 
ed by order under S. 7 U. P. Encumbered Estates 
Act (XXV of 1934) — Property disposable with per¬ 
mission of Collector. 

Where the applicants under O. 44, R. l are free 
to dispose of their property, by making an applica¬ 
tion to the Collector and get out of the difficulty 
created by an order passed under ,S\ 7, U. P Encum. 
Estates Act, they cannot be heard to say that they 
are paupers merely because they allege that they 
were unable to find a buyer for their property. 
AIR (V 27) 1940 Oudh 208 : 1940 OWN (CC) 258 * 
1940 AWR (CC> 140 : 1940 RD 111 ; 15 Luck 397 : 
186 Ind Cas 789 (DB). 
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-O. 44, R. 1, S. 149 — Application for leave to 

appeal in forma pauperis — No copies of decree or 
judgment — Application rejected — Appeal if pen¬ 
ding — Value of appeal beyond jurisdiction of Single 
Judge — Dismissal — Appeal insufficiently stamped 
— Single Judge, if can decline to receive it. 

Where copies of the decree and the judgment are 
not filed, it is impossible to regard the memorandum 
of appeal as constituting a complete appeal in itself. 
In such an event no appeal has really been preferred’ 
but only an application for leave to appeal has 
been made. If that application is granted, then 
there are no further requisites, and the applicant 
would not be called upon to furnish copies of the 
decree and the judgment. But if the application is 
i ejected, the whole matter falls through, and there 
is no longer any appeal pending before the Court 
An appeal can only be preferred from a decree, and 
when the decree is not filed, no appeal can be con¬ 
sidered to be pending. The memorandum of appeal 
in such a case must be considered as a mere appen¬ 
dix to the application and the rejection of the 
application puts an end to the whole proceeding. 
AIR (V 22) 1935 All 620 (2) : (1935) ALJ 681 ; 1935 
AWR (HC> 743 ; 57 All 983 : 157 Ind Cas 347 (FB). 

-O. 44, R. 1 — Leave to appeal — Oudh Court’s 

Act, S. 8 (c). 

When the subject-matter is of the value of 
Rs. 10,000 or upwards, it is advisable to apply for 
leave to appeal as a pauper to a Bench of two 
Judges under S. 8 (c). 3 OLJ 694 : 38 Ind Cas 541 
AIR (V 4) 1917 Oudh 103 (DB). 

-O. 44, R. 1; O. 33, K. 3 (Ss. 592. 404. old Code) — 

Appeal Presentation by agent Pardahnashin — 
Letters Patent, S. 8. 

An appeal in forma pauperis by the agent of a 
pardanashin woman, who is entitled to exemption 
from personal appearance under S. 640, C. P. C., is 
a valid appeal notwithstanding S. 8 of the Letters 
Patent. (1909) AWN 213 : 24 A 172 (173) (DB). 

15. Power of court. 

O. 44, R. 1; O. 33, R. 1 — Suit to enforce mort¬ 
gage — Appeal by mortgagor — Subject-matter of 
suit — Value of equity of redemption. 

In a suit to enforce a mortage, the equity of 
redemption in the mortgagor or defendant cannot 
be regarded to be the subject-matter of the suit, and 
for the purpose of deciding the question as to 
whether the mortgagor is a pauper or not (he value 
of the equity of redemption cannot be excluded by 
the Court from its consideration. AIR (V 28) 1941 
Cal 659 : ILR (1941) 1 Cal 428 ; 45 CWN 426 • 197 
Ind Cas 489 (DB). 

-O. 44, R. 1 — Applicant’s right to be heard. 

An application for leave to appeal in forma 
pauperis can be dismissed summarily without hear¬ 
ing the applicant if the Judge, after reading the 
judgment appealed against does not see reason to 
think that it is contrary to law or to some usage 
having the force of law or is otherwise erroneous 
or unjust. AIR (V 19) 1932 All 712 : (1932) ALJ 
860 : 143 Ind Cas 856 (DB). 

—-O. 41, R. 1 — Summary rejection after issue of 
notice to respondent, legality of. 

Under O. 44. R. 1, Civil P. C. it is open to an 
Appellate Court even after an application for leave 
to appeal in forma pauperis has been admitted and 
it has ordered notice to bo served on the other 


14. Proper presentation. 

—~0. 41, P 1 — Appeal in forma pauperis — Appli¬ 
cation for leave without copy of judgment‘and 
decree of tin* Irmv.r Court. 

i-ToICf. that tiie apneai was not properlv presented 
AIR «V 23) 1936 Mad 609 : 44 MLW 152 • <N86.‘ 
MWN O04 : ic;> Ind Cas 471. 


party, to consider whether the decree is contrary to 
law or some usage having the force of law or is 
otherwise erroneous or unlust. AIR. (V 19) 1932 
Lah 654 : 33 PLR 1079 ; 140 Ind Cas 439. 

—-O. 44. R. 1 — Under O. ii. R. 1. of the C. P. 
Code., it is unnecessary for ilie Appellate Court to 
ho at a definite ind tiled conclusion that the 

decree complained against is contrary to law or is 
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otherwise erroneous or unjust, before granting leave 
to appeal in forma pauperis ; it is enough if the 
Court finds that the appeal raises a substantial 
question of law or the appellant has a prima facie 
good case. 53 Mad 245 : 31 LW 76 : 122 Ind Cas 
337 : 58 MLJ 195 : AIR (V 18) 1931 Mad 198 (DB). 
-O. 44, R. 1 — Pauper appeal — Admission — 

Power of Court. 

It is open for an Appellate Court, even after an 
application for leave to appeal in forma pauperis 
has been admitted, and notice on the opposite party 
has been served to consider whether the conditions 
in the proviso to O. 44, R. 1, Civil P. C. are satis¬ 
fied. (1931) 133 Ind Cas 125 (Lah). 

-O. 44, R. 1 — Reasons for rejection. 

-O. 44, R. 1, does not require reasons for reject¬ 
ing leave to appeal in forma pauperis to be stated 
and the absence of them does not vitiate the trial. 
120 Ind Cas 413 : AIR (V 17) 1930 Nag 53. 

-O. 44, R. 1 —Effect of granting leave. 

-Once the leave to appeal in forma pauperis is 

granted it could be legitimately inferred that there 
was prima facie ground for holding that the case fell 
within the proviso to O. 44, R. 1. If a Court consi¬ 
ders any particular case to be fit for granting the 
leave, the granting of the leave involves the conse¬ 
quence, if not expressly, at least, by necessary im¬ 
plication that prima facie, that case is fit to be 
placed outside the purview of O. 41, R. 10. 121 Ind 
Cas 61 : 12 NLJ 92 : AIR (V 17) 1930 Nag 28. 

-O. 44, R. 1 — Proviso mandatory. 

Under the proviso of O. 44, R. 1, the powers 
of the Appellate Court are very restricted even in 
a first appeal from a decree. The proviso is manda¬ 
tory, and the appellate Court has no option except 
to reject the application, unless it is satisfied that 
the decree sought to be appealed against “ is cont¬ 
rary to law ... or is otherwise erroneous or un¬ 
just. ” It does not appear after a perusal of the 
application, the judgment and the decree that the 
decision of the Court is contrary to law ... or 
is otherwise erroneous or unjust the Court is pre¬ 
cluded from admitting the application for leave 
to appeal in forma pauperis. 114 Ind Cas 80 : AIR 
(V 16) 1929 Lah 539. 

-O. 44, R. 1 — Forma pauperis — Application 

by community. 

High Court cannot grant leave to appeal to His 
Majesty in Council in forma pauperis especially 
when the petition for leave is on behalf of a whole 
community because the whole community cannot 
be said poor. (1929) 115 IC 832 (Mad) (DB). 

-O. 44, R. 1 — The language of O. 44, R. 1 

(proviso) is imperative, and a Court of Appeal can 
only grant permission to the applicant, who desires 
to appeal in forma pauperis, if the applicant is in 
a position to satisfy the Court that the decree 
appealed from is contrary to law or to some usage 
having the force of law, or is otherwise erroneous 
or unjust. (1928) 109 Ind Cas 391 (Lah). 

-O. 44, R. 1 — Effect of issuing notice. 

Where on an application for leave to appeal in 
forma pauperis, the Court has passed an order that 
notice should issue to the respondent and the 
Government Pleader, it is no longer open to the 
Court to examine the question whether the decree 
of the lower Court was contrary to law or to some 
usage having the force of law or was otherwise 
erroneous or unjust. 6 Pat 687 : 109 Ind Cas 645 : 
AIR (V 15) 1928 Pat 118 (DB). 

-O. 44, R. 1 — Where the decree appealed from 

did not appear to be contrary to law or to some 
usage having the force of law or otherwise errone¬ 
ous or unjust, the appellate Court did not admit an 
application to appeal as pauper even conceding 
that the applicant was a pauper. 89 Ind Cas 292 
: 7 LLJ 214 : AIR (V 12) 1925 Lah 391. 


45, R. 1—15. Power of Court 

-O. 44, R. 1 — Correctness of decision. 

The terms in the proviso merely indicate that the 
Court, before admitting a pauper appeal, should 
be satisfied that it is not merely a frivolous appeal 
and that there are reasonable grounds for doubting 
the correctness or justness of the decision of the 
lower Court 37 Ind Cas 960 : 22 MLW 23 : AIR 
(V 12) 1925 Mad 1178 : 49 MLJ 353. 

-O. 44, R. 1 — The Court is entirely precluded 

from admitting an application under O. 44, R. 1 
unless satisfied that the decree of lower Court, is 
contrary to law or to some usage having the force 
of law, or is otherwise erroneous or unjust. 94 Ind 
Cas 814 : 4 Pat 67 : AIR (V 12) 1925 Pat 443 (DB). 
-O. 44, R. 1 — Appeal to be continued in forma 

pauperis. 

Assuming the Court has jurisdiction to allow an 
appellant to continue an appeal in forma pauperis 
(it can be exercised only If on a perusal oi the 
judgment) and decree appealed from and the appeal 
memo, the Court is of opinion that decree is cont¬ 
rary to law. 38 MLJ 146 : (1920) MWN 277 : 
10 LW 659 : 54 Ind Cas 761 : AIR (V 1 ) 1920 Mad 230 
(DB). 

_O. 44, R. 1 — Privy Council — Leave to appeal 

in forma pauperis. 

The High Court has no power to grant leave to 
a party to appeal to the Privy Council in forma 
pauperis. 42 Mad 32 : 35 MLJ 258 : 24 MLT 207 : 

8 LW 460 : 47 Ind Cas 646 : AIR (V 5) 1918 Mad 18 
(DB). 

-O. 44, R. 1 — Appeal in forma pauperis — Right 

of applicant to be heard. 

An applicant applying for permission to appeal in 
forma pauperis is not entitled as of right to be heard 
either in person or by pleader before the Court 
exercises its power to allow or reject the application. 
28 Ind Cas 957 (1) : AIR (V 3) 1916 Mad 636. 

-O. 44, R. 1 — Leave to appeal. 

Unless a Lower Appellate Court acts with illegality 
or irregularity, its order rejecting an application 
for leave to appeal as a pauper cannot be revised 
by the High Court. 2 OLJ 254 : 30 Ind Cas 86 (1) 

: AIR (V 2) 1915 Oudh 3. 

--O. 44, R. 1 — Leave to appeal as pauper — 

Considerations. 

In determining whether an application for leave 
to aopeal as a pauper may or may not be granted, 
the Judge is not at liberty to refer to any other 
matter except what is contained in the application, 
cony of the judgment and the copy of the decree. 
(1910) 13 OC 302 : 8 Ind Cas 376. 

-O. 44, R. 1, O. 33, R. 5 (Ss. 592, 407 Cl (d) 

old Code) — Grant of leave to appeal ‘in forma 
pauperis’ — Appellate Court’s powers. 

The question whether a person can be allowed the 
right to appeal in forma pauperis arises only after 
the appeal has been presented, and as such the 
grant of leave to appeal in forma pauperis is subject 
to the rules contained in Chap. XXVI of the Civil 
P. C. the High Court had directed the Subordinate 
Judge to hold an inquiry into the pauperism or 
otherwise of the appellant and make a 
report. The Subordinate Judge reported that 
the appellant was a pauper in fact, but had dis- 
oualified herself from appealing in forma pauperis 
by having entered into an agreement with others 
such as is contemplated in Cl. (d) of S. 407. Leave 
was refused on the ground that the appellant had 
at the time of presenting the appeal entered into 
an agreement provided for in Cl. (d) of S. 407, 
C. P. C. 

Held, that the order of the High Court calling 
upon the Sub-Judge did net operate as a final 
disposal of the petition for leave to appeal in 
forma pauperis and that it was open to the High 
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Court upon the receipt of the report to consider 
whether the case was one in which leave to appeal 
in forma pauperis ought to be granted. (1906) 17 
MLJ 447 : 30 M 547 (547 548) : 3 MLT 11 (DB). 

16. Revision. 

•-O. 44, R. 1 — Application for leave to appeal 

in forma pauperis against a decree of a Special 
Judge under the U. P. Encumbered Estates Act — 
Order on, is rot interlocutory order but is a 
" case decided ” within the meaning of S. 115, Civil 
P. C. and hence can be revised under S.115, Civil P. 
C. AIR (V 29) 1942 Ouah 240 : 1942 OWN(CC) 
-'•06 : 1942 RD 181 : 1942 AWR (CC) 79 : 17 Luck 
628 : 199 Ind Cas 614. 

O. 44, R. 1 — Order refusing leave — Revision. 

Order refusing leave to appeal in forma pauperis 
can be revised. But High Court has no power to 
interfere on the merits of the order refusing leave 
o appeal in forma pauperis. 120 Ind Cas 413 : 
AIR (V 17) 1930 Nag 53. 

-O. 44, R. 1 — Revision. 

It is in very exceptional cases that the High Court 
will interfere in revision with an order under O. 
44, R. 1. 91 Ind Cas 96 ; AIR (V 13) 1926 Oudh 204. 

-O. 44, R. 2. 

O. 44, R. 2, S. 109 (c) — Appellate Court order¬ 
ing inquiry by Subordinate Court — Report of 
latter if binding on former — Appellate Court — 
Rejection. 

Under O. 44, R. 2, Civil P. C. it is the Appellate 
Court which alone has power to grant leave to ap¬ 
peal in ‘forma pauperis*, and the fact that it directs 
an enquiry by the Subordinate Court into the ap¬ 
plicant's pauperism does not mean that it divests 
itself of jurisdiction to decide whether leave should 
be given. The rule merely provides for an enquiry 
by tlie Subordinate Court, it does not in any way 
indicate that the report of that Court must be ac¬ 
cepted, and it is entirely within the competence of 
the Appellate Court to accept or reject it. AIR 
(Vol 29) 1942 Oudh 422: 1942 OWN (CC) 305: 
1942 AWR (CC) 209; 200 Ind Cas 426 (DB). 

-O. 44. R. 2 — It is open to the respondent to 

argue that the appellant is not a pauper and that 
the decree is not contrary to law etc., even though 
there has been a preliminary finding to that effect, 
and the reason for this should be based on the prin¬ 
ciple that an order passed behind the back of a 
party should not operate to the prejudice of that 
party. AIR (Vo! 24) 1937 Nag 150: ILR (1937) Nag 
463: 169 Ind Cas 260. 

O. 41, R. 2 — Omission to state assets. 

Once it is shown that the application does not 
set forth assets with the utmost good faith, it is 
open to Appellate Court to reject it *ab initio’ and 
hot to send it down for further enquiry. AIR (Vol 
17) 1930 Pat 368: 123 Ind Cas 393 (DB). 

-O. 44, R. 2 — Presentation of an appeal — 

Payment of Court-fee. 

The appeal is said to be filed on the day on which 
the application for leave to appeal as pauper is 
made though the Court lees is paid before the end 
of enquiry. AIR (Vol 3) 1916 LB 124- 9 Bur LT 
69: 32 Ind Cas 630 (DB). 


-O. 45. 

See also, Civil P. C., Ss. 109 to 112. 

-O. 45. ft. 1. 

-O. 15, Rr. 1 fo 5 — Appeal to Privy Council. 

A suit was decided partly in favour of the plain- 
till and partly in favour of the defendant. Both 
parlies appoaVd asking for diUViont reliefs and on 
dliferent grounds. The Court of \ppeul passed two 
decrees by one judgment, by allowing the plaint ill’s 
appeal and dismissing that of the defendant. The 


defendant thereafter obtained leave to appeal to 
the Privy Council. But his application for leave 
to appeal as well as the grounds of appeal taken 
therein referred only to the question raised in the 
plaintiff’s appeal in the lower Court and not to the 
one involved in his own: 

Held, that there was no appeal to the Privy 
Council as to the latter question and having regard 
to the practice and terms of O. 45, Rr. 1 to 5, Civil 
P. C. this question was not open to the defendant 
nor did their Lordships feel justified in permitting 
it to be raised. AIR (Vol 32) 1945 PC 13- 49 CWN 
97: (1944) 2 MLJ 399: (1945) Pesh LJ PC 13- 71 
IA 178: ILR (1945) All 225: 1945 ALJ 239: 12 BR 
90; ILR (1945) Kar PC 50: 1945 AWR (PC) 37* 
220 Ind Cas 426. 

-O. 45, R. 1 — According to the practice of the 

Allahabad High Court it is not necessary for an 
applicant to obtain a copy of the judgment for the 
purpose of making his application. But if the ap¬ 
plicant obtains such copy, time for obtaining it 
should be excluded for the purposes of limitation. 
AIR (Vol 21) 1934 All 367: (1933) ALJ 1631: 56 
All 591: 148 Ind Cas 290 (DB). 

-O. 45, R. 2. 

-O. 45, R. 2 — In an appeal before Federal 

Court where the ground taken is not a constitu¬ 
tional ground at all and appellants neither have 
applied for nor obtained certificate under O. 45, 
R. 2, Civil P. C. they are not entitled to argue it 
as of right. Federal Court may, however, grant 
leave under S. 205(2). Govt, of India Act. AIR 
(Vol 27) 1940 FC 20 : 6 BR 589: (1940) 1 MLJ 14 
Sup : ILR (1940) Kar (FC) 33 Sup: 44 CWN FC 21- 
72 CLJ 165: 21 PLT 1109: (1940) FCR 61: 187 Ind 
Cas 796. 

-O. 15, R. 2 — Privy Council — Leave — Im¬ 
portant point of law reserved for decision of High 
Court. 

Where a petition for leave to appeal to the Privy 
Council is made in a case where a point of law 
has been reserved for the decision of the High 
Court, there can be no doubt that the petition is 
competent. AIR (Vol 22) 1935 Mad 793: (1935) 
MWN 5: 42 MLW 140: 68 MLJ 93 Sup: 37 Cr LJ 
64 : 159 Ind Cas 240 (SB). 

-O. 45, R. 2 — Special leave to appeal — Crite¬ 
rion. 

It is an ordinary criterion applicable to all peti¬ 
tions for special leave to appeal to the Privy Coun¬ 
cil that leave will not be granted where upon the 
face of the application it is plain that on the 
merits it is bound to fail. AIR (Vol 18) 1931 PC 
111: 32 Cr LJ 727: 35 CWN 646: (1931) ALJ 448: 8 
CWN 846; 53 CLJ 383; (1931) MWN 601: 32 PLR 
658; 12 Lnh 280: 33 Bom LR 950: 34 MLW 57: Cl 
MLJ 279: 58 IA 169: 131 Ind Cas 415. 

-O. 45, R. 2 — Leave to appeal — Dismissal for 

default in furnishing list of printed papers. 

Where an appeal was dismissed for default in 
furnishing the list of papers to be printed in the 

paper-book. 

Held, that it was not a proper case presented for 
granting leave to appeal to the Privy Council. AIR 
(Vol 8) 1921 Pat 83: 2 PLT 112: 1921 PH CC 97: 60 

Ind Cas 285 (DB). 

-o. 15. r. 

—-O. 15. R. 3 — Official Assignee not willing to 
H r.Wc further after the final decision of the High 
f\ m( — Motion seeking to get Court to overrule 
<!< • ision <.f Official Assignee not to litigate further 
" ken can be allowed. 

whore a motion tin the insolvency side of the 
■ !: •) Court seeks to get the Court to overrule the 
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decision of the Official Assignee not to litigate fur¬ 
ther by directing him to lend his name to the ap¬ 
plicant for appealing before the Privy Council, it is 
not sufficient for the applicant to point to a pos¬ 
sible point which could not be raised in argument. 
He must satisfy the Court that the Official As¬ 
signee, in declining to give his name for the pur. 
pose of starting or continuing a litigation, not¬ 
withstanding that a full and proper indemnity has 
been offered to him, is not acting as a reasonable 
man would act if he were owner of, and not merely 
a trustee of the estate. AIR (Vol 29) 1942 PC 39: 

8 BR 761: 55 MLW 445: (1942) ALJ 356: 46 CWN 
925: (1942) 2 MLJ 343; 44 Bom LR 785: 1942 AWR 
PC 16: ILR (1942) Bom 740; ILR (1942) Kar (PC) 
69 Sup: 69 IA 71: 200 Ind Cas 793. 

--O. 45, R. 3 — The addition of the words to R. 3 

of O. 45, Civil P. C. effected by Proviso (a) to R. 17, 
makes it clear that it is unnecessary for the Court 
to consider in a petition filed in compliance with 
O. 45, R. 2, the question whether there is a sub¬ 
stantial question of law involved as to the inter¬ 
pretation of the Govt, of India Act, 1935. AIR 
(Vol 27) 1940 Mad 890: (1940) 2 MLJ 170: 52 MLW 
240’ 1940 MWN 849: ILR (1941) Mad 43: 193 Ind 
Cas 865 (DB). 

-O. 45, R. 3 — Evidence — Admissibility — Ob¬ 
jection not taken at any stage — Privy Council, if 
can allow it. 

There was nothing to show that the admission 
of the materials of a previous suit were objected 
to. In any view, the trial Judge, having made use 
of them and having stated that they were evidence 
in the case, the memorandum of appeal to the Ap¬ 
pellate Bench was found to contain no objection on 
this score and no objection was taken in the peti¬ 
tion for a certificate that the case was fit to be 
taken on appeal to His Majesty under Ss. 109 and 
110 of the Code: 

Held, that the objection could not be accepted 
during the hearing before the Privy Council. AIR 
<V0l 26) 1939 PC 249: 6 BR 1: 44 CWN 66: ILR 
<1940) Kar (PC) 1 Sup : 183 Ind Cas 662. 

-O. 45, R. 3 — Where substantial rights are in 

no way affected by an order, there is ‘prima facie’ 
no reason for issuing a certificate that the case is a 
fit one for appeal to the Privy Council. 

A consideration which has to be kept in mind 
in granting a certificate under S. 109, Civil P. C. 
is that the litigation is not made oppressively ex¬ 
pensive and the elucidation of the real issues in 
the case by the trial of the suit is not unduly post¬ 
poned or delayed. AIR (Vol 23) 1936 Mad 311: 
(1935) MWN 796: 42 MLW 568: 69 MLJ 497: 160 
Ind Cas 410 (DB). 

-O. 45, R. 3 — Although in special cases the 

High Court may be able to certify under O. 45, R. 3. 
appeals from its own final decision which are of 
value of less than Rs. 10,000 yet such exceptional 
procedure could only be justified by exceptional 
circumstances. AIR (Vol 20) 1933 Oudh 394(2): 10 
OWN (CC)953: 147 Ind Cas 313 (DB). 

-O. 45, R. 3 — Certificate when granted —* Value 

less than Rs. 10,000. 

The High Court may be able to certify, in ex¬ 
ceptional circumstances, under O. 45, R. 3 appeals 
from its final decision which are of value less 
than Rs. 10,000. But in an ordinary case of re¬ 
demption involving a question of no general princi¬ 
ple, as to whether certain terms of a mortgage- 
•deed constituted a clog on the equity of redemption 
a certificate cannot be granted there being no ex¬ 
ceptional circumstances to justify it. AIR (V 16) 
1929 Oudh 243: 6 OWN 211: 116 Ind Cas 208 (DB). 

-O. 45, R. 3 — Appeal to High Court dismissed 

for want of prosecution. 

5F.Y.D./D.F. 26 


Where the applicant’s appeal to the High Court 
is dismissed for want of prosecution, leave to ap¬ 
peal to the Privy Council cannot be granted. AIR 
(Vol 13) 1926 Rang 111: 3 Rang 656: 94 Ind Cas 
464 (DB). 

-O. 45, R. 3 — Disciplinary order — Legal 

practitioner. 

No leave to appeal to His Majesty in Council can 
be granted against an order suspending a Vakil 
from practice, which is a disciplinary matter and 
not a judgment. AIR (Vol 9) 1922 Mad 440: 43 
MLJ 382: 16 MLW 328: 1922 MWN 530: 31 MLT 173: 
69 Ind Cas 290 (FB), 

-O. 45, R. 3 — Grant based on exercise of dis¬ 
cretion — Contents of certificate. 

Certificates, when they are made in exercise of 
the discretion conferred, should make plain upon 
their face that the discretion has in fact been exer¬ 
cised. AIR (Vol 8) 1921 *PC 128: 13 MLW 365: 1921 
MWN 87: 2 PLT 132: 29 MLT 156: 62 Ind Cas 320. 

-O. 45, R. 3 — Contents of certificate. 

When any certificate is granted under O. 45 it is 
of the utmost importance that the certificate 
should show clearly on the face of it upon which 
ground it is based or if it is intended to come 
under S. 109 (c), that the discretion conferred by 
S. 109 (c), was invoked or was exercised. AIR 
(.Vol 8) 1921 P C 25 : 60 Ind Cas 85 : 48 I A 31 : 
44 Mad 293 : 19 A L J 161 : 23 Bom L R 718 : 33 
C L J 277 : 25 C W N 630 : 13 M L W 321 : 1921 M 
W N 119 : 29 M L T 418 : 40 M L J 229. 

-O. 45, R. 3 — Question of law involved — Leave 

to appeal to Privy Council, when can be granted. 

Where many important and wide reaching ques¬ 
tions of law are involved in a decision sought to 
be appealed against, the case is “otherwise a fit 
one for apoeal to His Majesty in Council” within, 
R. 3. AIR (Vol 1) 1914 Mad 140 : (1914) MWN 
162 : 22 Ind Cas 390 (DB). 

-O. 45, R. 3 — Certificate, propriety of — Judi¬ 
cial discretion — Right of Privy Council to declare 
improper. (1901) 5 C W N 689 : 3 Bom L R 469 
: 23 AH 415 (419) : 28 I A 182 (PC). 

-O. 45, R. 4. 

1. Scope. 

2. Consolidation and its basis. 

3. “Same judgment.” 

4. Inherent Powers. 

5. Effect of Consolidation. 

1. Scope. 

-O. 45, R. 4—Consolidation in respect of deposit 

of printing charges or furnishing security. 

Order 45. R. 4 deals only with the question of 
consolidation as regards valuation for purposes of 
appeal to His Majesty in Council. There is no pro¬ 
vision under which consolidation can be ordered in 
respect of deposit of printing charges or furnishing 
security. AIR (Vol 33) 1946 Mad 250: (1945) 1 MLJ 
73: ILR (1945) Mad 672: 1945 MWN 200 (DB). 

-O. 45, R. 4 — Cases not falling under O. 45, R. 

4—Court, if can consolidate such anneals under R. 7, 
of Schedule to Rules of Indian Order in Council of 
February 9, 1920. 

Rule 7 of the Schedule to the Rules of the Indian 
Order in Council of February 9, 1920, regarding 
Privy Council appeals invests the High Court with 
a power to consolidate appeals in cases not falling 
directly within the scope of R. 4, of O. 45, AIR 
(Vol 25) 1938 Lah 207: 40 PLR 658: 179 Ind Cas 
53 (DB). 

-O. 45, R. 4 — Two separate appeals from same 

suit—Appeals disposed of by one judgment on com- 
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mon ground—One appeal valued above Rs. 10,000 
and the other below it—Latter case can be certified 
as fit one for appeal to His Majesty under S. 109 (c) 
although the requirements of S. 110 were not fulfiled 
Order 45, R. 4, docs not in terms apply to such a 
case. AIR (V 23) 1936 All 832 ; (1936) ALJ 1025 : 
1936 A W R (II C) 883: 1LR (1937) All 105: 166 Ind 
Cas 283 (D B). 

-O. 45, R. 4 — Two parties of the defendants ap¬ 
plied jointly for permission to appeal to His Majesty 
in Council. In one case, judgment of the lower Court 
was affirmed and no substantial question of law was 
involved, and in the case, of other the value of the 
subject-matter in dispute in appeal to His Majesty in 
Council was less than Rs. 10,000. 

Held, the object of the joint petition is that each 
appeal may make good the delect in the other. R. 4 
of O. 45 allows consolidation but only to make good 
a defect of a pecuniary valuation, and not a defect 
of any other kind. A I R (Vol 10) 1923 Nag 198: 69 
Ind Cas 525. (D B). 

-O. 45, R. 4 — Applicability of. 

Order 45, R. 4 applies to appeals to the King in 
Council and not to appeals to the Chief Court. 17 
PLR 1910 : 123 PWR 1910 : 6 Ind Cas 491. 

2. Consolidation and its basis. 

-O. 45, R. 4 — Order 45, R. 4, permits consoli¬ 
dation if the two suits are decided by the same judg¬ 
ment but not by separate judgments even though 
“they involve substantially the same questions lor 
determination.” A 1 R (Vol 33) 1946 All 184: 1915 A 
LJ 545 : 1945 AWR (HC) 383 ; ILR (1946) All 221 : 
224 Ind Cas 250 (DB). 

-O. 45, R. 4 — Case, held fit one for consolida¬ 
tion. 

Where the suits raised substantially the same 
questions and were disposed ol by one judgment by 
the lower and the High Court, consolidation should 
be ordered for purposes ol valuation. AIR (Vol 33' 
J946 Mad 250: (1945) 1 MLJ 73: ILR (1945) Mad 
672 : 1945 MWN 200 (DB). 


-O. 45, R. 4 — Several suits having substantially 

same questions disposed of by common judgment— 
Valuation. 

Where the questions are substantially the same in 
all the suits both in the lower Court and tin 1 High 
Court, and they are all disposed ol by a common 
judgment, the petitioner is entitled to consolidate 
all the appeals for purposes ol valuation. A 111 <Yol 

31) 1944 Mad 269: 19 11 MWN 113: (194 0 1 MU 
193: 57 MLW 158: ILR (1944) Mad 890: 218 fnd 
Cas 227 (14 B). 

-O. 45, R. 4 — Suits decided by separate judg¬ 


ments. 

Order 45, R. 4 permits consolidation if the two 

suits have been decided by the same judgment but 
not by separate judgments even though "they in¬ 
volve subsl mtiallv the same questions (° r determi- 
nalinn.” All! < Vol 31) 1914 Sind 190: 1141(1911) Kar 
163 : 220 Ind Cas 314 (DB). 

—.—o f — One question common but other 

questions not so—Consolidation. 

The lac t dial (here is a common question does not 
out if l<‘ ; i p. r to an order lor eon-olid d ion when 

f] K n* are olh r questions which are not common. 
The basis i.( m order lor consolidation must be that 
the two suits involve substantially the same question. 

Order 45, lb I. .ays that suits “may” be consoli¬ 
dated. It docs not say that they shall be consoli¬ 


dated. Therefore the Court is not bound to grant 
an order for consolidation. AIR (V 26) 1939 Mad 
734 : 49 MLW 470 : (1939) MWN 353 : (1939) 1 
MLJ 610 : ILR (1939) Mad 593 : 184 Ind Cas 832 
(DB). 

-O. 45, R. 4, S. 110 — Separate suits between* 

same parties for possession, basis of title being totally 
different—Suits consolidated through consent of 
parties — Issues different and evidence not common*. 

The Secretary of State filed two separate suits 
against the defendant lor possession ol two sepa¬ 
rate plots of land, the valuation being Rs. i ,800 and 
Rs. 6,500. The basis of the alleged title in the two 
suits was totally different. Both suits were tried in 
the same Court and after separate issues bad been 
framed, the suits were consolidated with consent of 
parties. Evidence was then recorded, but none of 
the evidence was common to two separate matters 
before the Court Finally the two suits were disposed 
of in one judgment. In that judgment the separate 
issues were mentioned and the two cases were dealt 
with separately, the decision of one being given be¬ 
fore the evidence regarding the other was mentioned 
One of the two suits was dismissed with costs and 
in the other a decree for possession was granted. 
The appeals were disposed of by separate judgments 
the final result being that both suits were dismissed: 

Held, that there was no consolidation in the sense 
of production of evidence on points common to two 
suits or consideration of common arguments affec- 
ing them; the decrees granted were entirely separate 
The trial Court was one of unlimited pecuniary juris¬ 
diction and no question of pecuniary valuation of 
the suits arose therein and there was no consolida* 
tion of the two suits for the purpose of pecuniary 
valuation for the purposes ol appeal to the Privy 
Council. Consequently, once it had been decided 
that the action of the trial Court did not consolidate 
the two suits for the purposes of O. 45, R. 4, C.vil P. 
C. the applicant for leave could only press h s peti¬ 
tion in resnect of one out of tlu* two suits. AIR 
(Vol 24) 1937 Pcsli 61: 1937 Pesh LJ 61: 169 Ind Cas 
926 (DB). 


(). 45, R. 4 — Applicability of the rule. 


Two suits between same parties and raising same 
uestion were decided hv separate judgments in the 
riginal Court. But in appeal (there were two ap¬ 
eak) the two eases were heard together and by con- 
>nt of parties the evidence in both cases was con- 
Idered as a whole. The lower Court’s decree was 
>t aside. Leave to apeal to the Privy Council was 
ranted in one of the suits. As reg mis the other suit. 

Held, that though the value of the suit was less 
lan Rs. 10,000 and though no question of law was 
ivolved, it was a fit case for the application of the 
men lure laid down in O. 45 R 4. A’l\ \ol 8) 1921 
41 270: 59 Ind Cas 79 4: 43 All 223 (DR). 

-O. 45, R. 4 — No consolidation. 

The word judgment in O. *15, R. 4, refers to the 
ulgment appealed against Suits dealt with by sepa- 
ate judgments by the High Court cannot he con- 
olid ated although they were dea’t by one ju ’gment 
»v the first Court. The important thing is that the 
iidgment whieli their Lordships have to consider 
ml from which an aopeal is brought should he 
he same judgment in the consolidated appeals and 
,ot that they should have in the same case or in 
he same appeal to consider the effect of several 
eparate judgments of the High Court. Apart from 
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the provisions of R. 4, consolidation cannot be 
ordered. AIR (V 8) 1921 Pat 97 : 60 tnd Cas 517 : 

2 PLT 157: 6 PLJ 97: 1921 PHCC 145. (DB). 

3. “Same judgment.” 

-O. 45, R. 4 — Appeal to Privy Council — Con¬ 
solidation — ‘Same judgment’, meaning of — Valua¬ 
tion — Market value — Criterion — Court-lea va uc, 
how far conclusive — Similar litigation, relevancy 
of. 

The word ‘judgment’ in O. 45, R. 4, means the 
judgment appealed against and does not refer to the 
judgments of the Courts below and the High Court 
has, therefore, power to consolidate two suits for 
purposes of valuation for appeal to the Privy Council 
if they were decided by the same judgment in the 
High Court even though they were not decided by a 
single judgment in the lower Courts. 

Moreover, where there are two judgments but one 
is merely a copy of the other except lor slight alter¬ 
ations, the two judgments must be regarded as the 
same judgment. 

The presumption as regards the market value of 
a land is that the Court-fee value represents at least 
the minimum value and the Court-fee value can 
safely be adopted as the value for purposes of appeal 
to the Privy Council; the presumption becomes very 
strong where the other party adopts it and uses it, 
because both parties would then have acquiesced in 
that value. 

The mere possibility of similar litigation will not 
entitle the petitioner to add to the value unless the 
other litigation will be affected by the doctrine of 
res judicata. 

Per Venkatasubba Rao, J. — The defendant is not 
precluded as a matter of law from shovvi g that the 
real value is different from the Court-fee value. AIR 
(Vol 19) 1932 Mad 125: 61 MLJ 692: 34 MLW 817: 
55 Mad 106: 135 Ind Cas 449 (DB) 

-O. 45, R. 4 — A sale deed was executed by four 

persons, each of whom took a separate document by 
which he was given an option of re-purchase. The 
plaintiff was one of these four persons and he 
brought a suit for specific performance of the agree¬ 
ment evidenced by the document passed in 
his favour. He also brought a separate suit 
as heir of one of the other parties, in whose 
favour a similar document had been passed. In the 
trial Court the evidence in both suits was taken in 
the suit brought by the plaintiff in his own right and 
the parties agreed to treat the evidence in that suit as 
evidence in the second suit. In the trial Court as well 
as the appellate Court, judgment were separate, but 
one was delivered with reference to the other, so far 
as the point to be raised before the Privy Council 
was concerned. 

Held, that the suits were decided by the same 
judgment within the meaning of O. 45, R. 4. AIR 
(Vol 14) 1927 Bom 19: 50 Bom 753: 28 Bom LR 1437 
: 100 Ind Cas 143 (DB). 

4. Inherent powers. 

-O. 45, Rr. 4 and 7 — Consolidation of appeals — 

Requisite conditions for ordering — Deposit of sepa¬ 
rate amounts for security and printing and transla¬ 
tion charges in each of the appeals consol dated 
If necessary. 

Where several suits out of which several appeals 
have arisen involve the same question for determina¬ 
tion and were in effect decided in the trial Court by 
almost the same judgment (though separate judg¬ 
ments were delivered), and by a common judgment 


4—2. Consolidation and its basis 

in the First and Second Appeals and Letters Patent 
Appeals, the case falls directly within the scope of O. 
45, R. 4. C. P. Code, and the petitioners for leave to 
appeal against the judgment in the Letters Patent 
Appeal would be entitled to an order for co.isolida- 
tion of the several suits for the purpose of pecun.ary 
valuation. 

The petitioners will not be precluded from show¬ 
ing that the real value of the subject-matter in th$ 
appeals is different from the Court-fee value. 

There is no doubt no express provision of law cor¬ 
responding to O. 45, R. 4, C. P. Code, permitting 
consolidation in respect of deposit of printing 
charges or furnishing security. But the proper way 
of looking at the matter is not to search for a special 
provision of law permitting consolidation for pur¬ 
poses of security. As after consolidation, the position 
is that there is only one appeal to the Privy Council 
or the Federal Court, the applicant or applicants 
can be asked to furnish security and deposit printing 
and translation charges only once. It may be that 
having regard to the number of appeals consoli¬ 
dated and the number of respondents in the several 
appeals the Court may direct security for a sum in 
excess of Rs. 4,000. So far as printing and other 
charges are concerned, except in special cases, one 
deposit would suffice. (1945) 1 MLJ 73 ; ILR (1945) 
Mad 672, not approved on this point. AIR (Vol 36) 
1949 Mad 739 : ILR (1950) Mad 10 : 62 LW 536 : 
1949 MWN 504 : (1949) 2 MLJ 235 (FB). 

-O. 45, R. 4 — Inherent power to consolidate 

appeals. 

The High Court does not have inherent power to 
make order for consolidating appeals relating to ap¬ 
peals pending before their Lordships of the Privy 
Council when there is no specific provision in O. 45, 
R. 4 and when O. 45, R. 4 is confined to particular 
cases. AIR (Vol 23) 1936 All 832: (1936) ALJ 1025: 
ILR (1937) All 105: 1936 AWR (HC) 883: 166 Ind 
Cas 283 (DB). 

-O. 45, R. 4 — Consolidation of appeals — Secu¬ 
rity for costs. 

Order 45, R. 4, C. P. C. does not limit the inherent 
power of the High Court to consolidate appeals to 
the Privy Council for the purpose of security for 
costs and for saving expenses. 3 PI.J 446: (1918) 
PHCC 259: 45 Ind Cas 551: AIR i^Vol 5) 1918 P 196 
(DB). 

5. Effect of consolidation. 

-O. 45, R. 4 -— Consolidation of appeals — Costs. 

Where two or more appeals are co solidatcd for 
the purpose of hearing before the Privy Council, (he 
security for costs is payable in reject of each of them 
separately. AIR (Vol 31) 1914 Bom 352: 46 Bom LR 
724: 217 Ind Cas 123 (DB). 

-O. 45, R. 4 — Once appeals are consolidated 

for whatever reason, they form in fact one appeal 
and the parties in that suit must be treated as the 
parties in one suit. AIR (Vol 10) 1923 Pat 215: 70 
Ind Cas 782: 1923 PHCC 17 (DB). 

-O. 45, R. 5. 

-O. 45, R. 5 — Report under R 5 made about 

the question of value raised in the High Court —- 
Full information — Necessity. 

When a question of value has been raised in the 
High Court, and when a report with reference to 
value has been made under O. 45, R. 5, it i3 
desirable that full information with reference to 
these proceedings be included in the record in appeal 
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to Privy Council. AIR (V 20) 1933 PC 232 : 12 Pat 
679 : 14 PLT 725 : 60 IA 366 : 146 Ind Cas 815. 

--O. 45, R. 5 — Form of enquiry. 

In a case remanded for enquiry and report as to 
the value of subject-matter of the suit the Court 
has discretion to determine whether there should 
be a local enquiry for determining value. 82 Ind 
Cas 744 : AIR (V 12) 1925 Cal 414 (DB). 

-O. 45, R. 5 — Under-valuation — Acquiescence. 

• The plaintiffs valued their suit at less than 
Rs. 10,000 and defendants objected to the valuation 
but did not press their objection and the suit was 
decided, plaintiff’s valuation being accepted. De¬ 
fendants put the same value on their appeal to the 
District Judge and their appeal was allowed. Plain¬ 
tiffs appealed to the High Court and the decree 
of the District Judge was reversed. Defendants 
applied for leave to appeal to His majesty in Council 
and applied for a report under O. 45, R. 5^ contending 
that the value of the subject-matter was more than 
Rs. 10,000. 

Held, that the defendants acquiesced in the valua¬ 
tion placed upon the subject-matter of the suit 
by the plaintiffs and obtained the advantage of an 
appeal to the lower appellate Court as a ground 
for appeal to His Majesty in Council, and having 
regard to the facts of the case it is not one in 
which High Court ought to refer the matter to the 
Court of first instance for a report as to the value 
of the subject-matter of the suit. 45 CLJ 225 : 
101 Ind Cas 901 : AIR (V 14) 1927 Cal 418 (DB). 


-O. 45, R. 5 — Value of subject-matter of suit. 

A deft, who had consistently acquiesced in a 
finding as to valuation and Court-fee cannot reopen 
it to enable him to prefer an appeal to His Majesty 
in Council. 42 Bom. 609 : 20 Bom. LR 418 : 46 Ind 
Cas 4 ; AIR (V5) 1918 Bom 224 (DB). 

-O. 45, R. 5 — Reference — Delegation of inquiry. 

Where a reference is made under this order to a 
court of first instance, the court must carry it out 
itself ; it should not remit the investigation to some 
other officer. 43 C 225 : 34 Ind Cas 203 : AIR (V 3) 
191G Cai 102 (DB). 

-O. 15. U. 5 — Privy Council — Appeal to. 

Plain)iff valued lhe subject-matter oelow rupees 
10,000 ; deft, accepted it in nis written statement and 
also in appeal. Held, he cannot be allowed to dis¬ 
pute the valuation on appeal to Privy Council 
although market value is the real test as to whether 
an appeal lies to the Privy Council. 2 OLJ 208 : 30 
Ind Cas 204 : AIR (V 2) 1915 Oudh 16G (DB). 


-O. 15, R. 6 . 

O. 45, ft. 6 . — Revision. 


Section 115 applies to granting or refusing to grant 
certificate of ninessof the case h r appeal to Privy 
Council. All; (V 24> 1957 Mad 950 : <1937) MWN 
702 : 46 i.lLW 416 : 177 Ind Cas 177. 

-O. 45, it. C (S. 601 old Code) — Refusal of certi¬ 
ficate — Leave to appeal to Privy Council — 
Reasons for refusal. 

Ir would be convenient if the High Court when 
it refu 1 are to appeal to the King in Council 
gives 1 iio ground of refusal. <1906) 4 CLJ 305 : 8 
Bom. LR 374 : 10 OWN 545 : 14 MLJ 160 : 29 I\I 194 
<195) : 33 IA 07 (PC). 

-O. 45, R. 6 — Judicial discretion — Leave to 

ap»R al to Pr-vy Council — Propriety of — Right of 
Priv-, Council to declare cerlilieate improper. 

See (1901) 5 CWN 689 : 3 Bom LR 163 : 28 A 115 
(414) : 28 IA 182 (PC). 

-<). .J5. R. 7. 

L Aoniicability — Scope. 

2. Decree. 

3. Extension of time. 

4. Record of ease. 

5. Security and deposit. 


1. Applicability — Scope. 

-O. 45, R. 7 — There oeing a conflict between 

O. 45, R. 7, Civil P. C., and R. 9 of the Privy 
Council Rules, the latter prevails. AIR (Vol 29) 
1942 Lah 279: ILR (1942) Lah 548: 45 PI.R 43 - 
203 Ind Cas 273 (DB) ; 

-O. 45, R. 7 (as amended in 1920) — Object 

of amendment, explained. 

The object of the amendment of o. 45, R. 7 , 
made in 1920 was to expedite appeals to the 
Privy Council by the restriction cf the Court’s 
discretion in granting extensions of time within 
which to comply with the provisions of the rule 
in regard to the furnishing of security, etc. The 
argument that the restriction of the ’discretion 
refers only to the period of sixty days from the 
date of the decree complained of and not to the 
six weeks from the date of the certificate, must 
fail. Such an interpretation would manifestly 
defeat the clear intention of the amendment. 
AIR (Vol 26) 1939 All 299: (1939) ALJ 278: 1939 
OWN (HC) 366: 1939 AWR (CC) 322: ILR (1939) 
All 549: 131 Ind Cas 378 (PB). 

-O. 45, R. 7 (S. 602, old Code) — Privy Coun¬ 
cil — Appeal by special leave — Time for depo¬ 
siting estimated costs — Extension. 

Although S. 602 of C. P. C. only applies to a 
case where a certificate of leave' to appeal to 
the Privy Council has been granted by the High 
Court, it lias been tlie invariable practice of the 
Calcutta High Court to treat that section as ap¬ 
plying to cases where special leave lias been grant¬ 
ed by the Privv Council. (1907) 11 CWN 1104 
(1105) (FB). 

2. Decree. 

-O. 45, R. 7 — Decree includes a decree passed 

on review which modifies the first decree. 4 Lah 
185: 75 Ind Cas 520: 6 LLJ 44: AIR (Vol 11) 

1924 Lah 82 (DB). 

-O. 15, R. 7 — Decree prior to Act — Time f°r 

deposit. 

Act XXVI of 1920. G. 3 (1* does not apply in 
the case of ail appeal to the Privy Council from 
a decree passed before that Act came into force. 
O. 45, R. 7, C. P. Code, of 1908, will apply to such 
a case. Where application was made lor permis¬ 
sion to deposit the amount within the period, as 
allowed by O. 45. R. 7. but the permission was 
granted after that period had expired. 

Held, the deposit was duly made. 65 Ind Cas 
340: 20 ALJ 51: 44 All 242: AIR (Vol 9) 1922 
All 87 (DB). 

-O. 45, R. 7 — Date of decree — Meaning of. 

The words “date of decree” mean the date 
on which the decree is pronounced and not the 
date on which it is reduced to writing and sign¬ 
ed. The High Court can extend time for depo¬ 
siting the costs in Court; but it should not do 
so without some strong reason. (1910) 14 CWN 
420: 5 Ind Cas 844 (DB). 

3. Extension of time. 

(a) General. 

(!>) Where extension of time was not allowed. 

(a) General. 


- (). ir>, R. 7 — Privy Council Rules, R. 9 — Time 

to deposit security. 

I bull r O. 1 \ R. 7. Civil P. C., read with R. 9, 
Privy Council Rules, the High Court has power to 
i-\teud the time lor deposit of security hovond the 
period fixed m O. 45. R. 7. AIR (V 29' 1942 Lah 
147 : IL.R. (1942) Lah 447 : 200 Ind Cas 801 (FB>. 

(Overrules AIR (V 22) 1935 Lah 738 ; 159 Ind 
Cas 232 and AIR (V 25) 1938 Lah 207 : 40 FLU 
658: 179 Ind Cas 53.) 
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. 45, R. 7 — Time for furnishing security be¬ 
yond that prescribed by O. 45, R. 7, if can be ex¬ 
tended — Privy Council Rules, R. 9. 

Under R. 9 of the Privy Council Rules the High 
Court has power for cogent reasons to extend the 
time for furnishing security beyond that which would 
be allowed by O. 45, R. 7, if it were read alone. 
AIR (Vol 27) 1940 Rang 12: 1939 Rang LR 668 : 185 
Ind Cas 819 (FB). 

(Overrules AIR (V 14) 1927 Rang 20 : 16 Rang 
265 : 98 Ind Cas 417.) 

-O. 45, R. 7 (as amended in 1920) — High Court 

if has power under R. 9 of Privy Council Rules to 
extend time for furnishing security and making de¬ 
posit beyond period mentioned in O. 45, R. 7. 

The provisions of R. 9 of the Privy Council Rules 
which are wide and general in their terms, do con¬ 
fer upon the High Courts a discretion to extend the 
time prescribed by O. 45, R. 7, Civil P. C; a discre¬ 
tion however which is only to be used in exception¬ 
al circumstances, and where an extension of time 
beyond the time specified in O. 45, R. 7, is clearly 
supported by consideration of justice and equity. 
AIR (Vol 26) 1939 All 299: 1939 OWN (HC) 366: 
(1939) ALT 278: 1939 AWR (HC) 322: ILR (1939; 
All 549 : 181 Ind Cas 378 (FB). 

(Overrules AIR (V 20) 1933 All 241 ; 55 All 432 : 
143) Ind Cas 559 (DB).) 

-O. 45, R. 7 — Privy Council Rules, R. 9 — 

Time for lodging security, if can be extended under 
R. 9 beyond limit specified in O. 45, R. 7. 

The discretion given to the Court by R. 9 of the 
Privy Council Rules is a general one, which docs, 
if the justice of the case requires it, enable the 
Court to extend the time for lodging security to any 
extent; but in exercising that discretion, the Court 
must have regard to the fact that under O. 45, R. 7, 
the extension of time for giving security is strictly 
limited, and it would require a strong case to induce 
the Court to hold that justice requires an extension 
of time beyond the limit specified in that rule. AIR 
(Vol 26) 1939 Bom 483: ILR (1939) Bom 556: 41 
Bom LR 947: 185 Ind Cas 410 (DB). 

-O. 45, R. 7 — Security for Privy Council 

appeal — Limitation for — Power of Court to ex¬ 
tend period for making good deficiency — Privy 
Council Rules, R. 9. 

Rule 9 of the Privy Council Rules which were 
passed in pursuance of the English Act of Parlia¬ 
ment, 4 William IV should be given preference 
over O. 45, R. 7. Under this rule, the High Court 
has full discretion to extend the time for filing 
the security' in Privy Council appeal or extend the 
time for ordering the applicants to make the defi¬ 
ciency good. AIR (V 26) 1939 Oudh 42 : 1933 OWN 
(CC) 1121: 1938 AWR (CC) 113: 14 Luck 335: 178 
Ind Cas 389 (DB). 

-O. 45, R. 7 — Order 45, R. 7 as modified by 

Order in Council of February 9, 1920, gives the 
Court power to extend time to make deposit in 
Privy Council appeals. AIR (Vol 26'' 1939 Pat 667: 
20 PLT 905: 6 BR 159: 19 Pat 123: 185 Ind Cas 
353 (FB). 

--O. 45, R. 7 — Delay in depositing security — 

Time, if can be extended. 

The period prescribed by a Court lor giving 
security under O. 45, R. 7, can be extended for 
cogent reasons: 


R. 7—3. Extension of time 

Held, on facts that the delay caused in furnishing 
security could be condoned and the time for de- 
positing security could be extended. AIR (Vol 25) 
1938 Lah 725: 40 PLR 712: 180 Ind Cas 393 (DB). 

_O. 45, R. 7 — Power of High Court under R. 

9 of Privy Council Rules to extend time prescribed 
for security and deposit. 

The High Court has power under R. 9 of the 
Privy Council Rules to extend the period allowed 
for furnishing the security & the making of the de¬ 
posit required by O. 45, R. 7 beyond the periods 
mentioned therein, but the power should not be 
exercised without cogent reason. AIR (Vol 25) 1938 
Mad 796: 48 MLW 35: (1938) MWN 678: (1938) 

2 MLJ 128: ILR (1938) Mad 1007: 177 Ind Cas 

188 (FB). _ 

(Overrules AIR (V 11) 1924 Mad 44 : 18 MLW 

29 : 74 Ind Cas 703 and AIR (V 19) 1932 Mad 

484*: 55 Mad 835 ; 138 Ind Cas 663.) 

_O. 45, R. 7 — The High Court, under R. 9 of 

the Privy ’ Council Rules, 1920, has power to en¬ 
large the time prescribed by R. 7 of O. 45, as 
amended by Act XXVI of 1920, for furnishing 
security and making the deposit after default has 
been made. 51 Bom 430: 29 Bom LR 352: 101 
Ind Cas 555: AIR (Vol 14) 1927 Bom 217 (FB). 

_O. 45, R. 7 — It is open to the Court to grant 

an extension of time for cogent reasons. 4 Bur LT 3: 
94 Ind Cas 590: AIR (Vol 13) 1926 Rang 44 (DB). 

_O. 45, R. 7 — Extension of time for security. 

The High Court can extend time for furnishing 
security, but it should not do so without cogent 
feason. 6 OLJ 149: 1 UPLR (JC) 58: 50 Ind Cas 
907: AIR (Vol'6) 1919 Oudh 304 (DB). 

_O. 45, R. 7 — Security for costs — Extension 

of time. 

A High Court has power to extend the time al¬ 
lowed for giving security under O. 45, R. 7 of the 
<5. P. C. provided there is cogent reason for such 
extension. 4 Pat LJ 521: 49 Ind Cas 892: AIR 
(Vol 6) 1919 Pat 424 (DB). 

-O. 45, Rr. 7 and 8 — Extension of trie for 

security — When allowed. 

The period for filing security for cost* of the 
opposite party in a Privy Council appeal, should 
not be extended without cogent reasons. A mis¬ 
apprehension as to the extent of the Court vacation 
is not a cogent reason where the applicant would 
have easily got excellent legal advice. 71 PWR 1913: 
105 PLR 1913: 18 Ind Cas 489 (DB). 

-O. 45, R. 7 — Extension of time — Grounds 

— Poverty. 

The time allowed for the deposit of security iOr 
respdt/s costs under O. 45, R. 7 for appeal to 
Privy Council can be extended for cogent reasons. 
Where the sum of money required is large and the 
diligence of the petr. is shown by h's having paid 
in three-fourths of the money in time there is 
sufficient reason for extension of time. 41 PR 1910: 
118 PLR 1910: 70 PWR 1910: 6 Ind Cas 723 (DB . 

-O. 45, R. 7 — Privy Council appeal — Security 

bond, extension of time to file — Power o! ’• = * - 1 
Court — Sufficient reasons for delay — Computation 
of time — Date of decree, meaning of. 

The High Court has power to extend the time 
for depositing costs in Court but it ought not to do 
so without some cogent reasons. 
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Where a petition for filling security bond out of 
time stated that the delay was caused by a misap¬ 
prehension of the appellants about the date of re¬ 
opening of the High Court and that none of the ap¬ 
pellants’ men being present in Calcutta on that date, 
the bond was not filed. 

Held — That these were not reasons over which 
the applicant had no control and that the delay was 
not due to a mistake which could be regarded as 
not unreasonable or caused by negligence; that they 
were therefore not cogent reasons such as to justify 
the extension of time. 

“date of decree” in O. 45, R. 7, C. P. C., means 
the date on which the decree is pronounced and not 
that on which it is signed. (1910) 14 CWN 420: 5 
Ind Cas 844 (844, 845) (DB). 

O. 45, R. 7 (O. C., S. G02) — Privy Council, ap¬ 
peal to •— Security — Extension of time: 

Held, that it is competent to the Chief Court for 
sufficient cause to enlarge the period prescribed by S. 
602 of the Civil Procedure Code lor liling security 
and making the deposit required by that section. 
(1909) PLR No. 27 P 115 (116): 1908 PR 87: 1903 
PWR 153: 4 Ind Cas 919. 


O. 45, R. 7 — Extension of time for security. 
On sufficient cause being shown, the Chief Court, 
Punjab, can enlarge the period of filing security and 
making the deposit required by S. 602 (Old C. P. 

C.) 27 PLR 1909: 157 PWR 1908: 87 PR 1908: 4 
Ind Cas 919 (DB). 


-O 45, R. 7 (S. 602 Old Code) — Time for de¬ 
positing estimated costs — Extension. 


The High Court has power to extend the time as 
provided by S. 602 C. P. C. for depositing the esti¬ 
mated cost ol translating, transcribing, indexing and 

transmitting to the Privy Council the record of a 
case under appeal but it'ought not to do so with¬ 


out some cogent reason. (1907) 11 CWN 1104 (1105) 
(DB). 


(1)) \\ here extens on of time was not allowed. 

*7 45, R. 7 — Extension of time — Jurisclh 

lion of High Court. 

The High Court has no jurisdiction to grai 

an application lor extension ol lime lo make tl 
necessary <!• posit under tin* provisions ol O. 45. R. ' 
C. P. Cod -. MR (Vo! 37) 1950 Cal. 239. (DB)! 

O. 4 >, ! i. i — lime for funiishm security in a 
appeal to Pm v Council cannot he e tended tlQ-ll 
ILL, (1041) 1 Cal 200 : 44 CWN 020. 

——O. 45. R. 7 — Pule 0 of privy O-mnci] Rules c 
February 9, 1920, Ins not lx on made applicable I 
Federal Court appeals and High Con ( 1, ,, n pnw, 

to extend the time fixed by O. 45. R. 7. Civil 1\ ( 
AIR (Vol 27' 19-10 KC 26: 6 Rif 513: (|9|0) MM 
461: 71 CLI '>07: 12 PLR 312: II.R (1910 K; 
<FC) 1 Sup. : 21 PLT 300 • (1040) rC II 17 • 187 T n 
Cas 670 (PC) 

D. •!.>. R. ; — No power tn cvleiid period pr 
scribed by K 7. 

Court cannot extend lime for p vio r secur'd 
beyond the period pn ended bv O. i f. R. 7. civ 
P. O. ATR. (V 251 lp.Od L:»h 207 <D1R. 

(<Overruled in AtU 1017 Lab 117 ( P#;). ) 

'<). 45, K. 7 — High Cmii't has no power to e 
tend time lor furnishing ol set uritv b« voiul peril 
allowed by O. 45 , R. 7 . 


The High Court has no power to extend the time 
for the furnishing of security beyond the period al¬ 
lowed by O. 45 R. 7; AIR 1927 Bom 217 (FB) Diss. 
From; AIR (Vol 22) 1935 Lah 733. (DB). 

(Overruled in AIR 1942 Lah 147 (FB).) 

-O. 45, R. 7 — Civil P. C. (1908) (as amended by 

Act 26 of 1920), O. 45, R. 7 — High Court has no 
discretion to extend the time beyond 150 days from 
date of decree or order — Privy Council Rules, 

R. 9 dated 20th February, 1920. 

Per King, J. t and Mukerji, Ag. C. J. (Niamatullah, 

J. dissenting) — The Court has no discretion to ex¬ 
tend the time beyond 150 days from date of decree 
or order appealed against as the language of Privy 
Council Rules R. 9 even though very wide, cannot 
override O. 45, R. 7. 

Rule 9 was never intended to sanction the al¬ 
lowance of any further period; and O. 45 R. 7 and 
the Privy Council Rules should be taken as parts 
of the same legislative scheme and should be 
construed so as to avoid any inconsistency; AIR 
(V 14) 1927 Bom 217 (FB), Diss. from. AIR (V 20) 
1933 All 241 (FB). 

(Overruled in AIR 1939 All 299 (FB).) 

- O. 45, R. 7 — High Court has no power to ex¬ 
tend time for furnishing security. 

The High Court has no power to extend the time 
for furnishing security beyond the time set out in O. 
45, R. 7. 

Inability to raise the necessary funds for furnish- 
ing security is not a ground for e.xtention of time has 
elapsed since the date ol the decree: AIR (Vol 14) 
1927 Bom 217 Diss. from. AIR (Vol 19) 1932 Mad 
484 (DR). 

(Overruled in AIR 1938 Mad 796 (FB).) 

-O. 45. R. 7 (1) — Time for giving security, ex¬ 
tension of — Power of High Court 

The Chief Court has no jurisdiction to extend the 
time fixed for giving security under cl. <b) of sub- 
R. (1) of R. 7, O. 45, Civil P.C. AIR (Vol 19) 1932 
Oudh 249 (1> : 9 OWN (CC) 1 : 7 Luck 528 : 136 
Ind Cas 336 (DB). 

-O. 45, R. 7 — Delay in payment. 

Section 3, Act XXVI of 1920 is imperative in its 
terms and no excuse can be accepted by the High 
Court for non-payment within tim » an 1 no indul¬ 
gence given as regards the payment of printing and 
translation charges. (1929) 119 Ind Cas 574. 26 ALJ 
433. 

-O. 45, R. 7 — An appellant to His Majesty In 

Council applied for leave for extension of time 
for furnishing the security under O. 45, R. 7. 

Held, that the effect of the amendment to O. 45, 
R. 7. being to cut down the period of six months to 
ninety days and to cut down also the Court’s discre¬ 
tion to grant an extension of that period to a further 
period oi GO days does lead to the necessary implica¬ 
te >u ili it the period ol six weeks Irom tilt' date ot the 
• want ol tlie certificate is rigid and is not to be ex¬ 
tended. 10 Cal 537 (PO. Expl. and held no longer 
good law. AIR (V 16) 1929 Pat 431 (DB). 


-O. 1“. R. 7 — Where the maximum period of 

60 days allowed by R. 7 has expired and the ap- 
pell ml 1 ias not taken any steps to comply with the 
lei ms ol R. 7 before the expiry of that time it is not 
open to (be High Court to extend the time anv fur¬ 


ther. Ordinarily, time w ill not be extmded beyond six 
weeks Irom the date ol the certificate; but. if cogent 
reasons are shown, time may be extended up to the 
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150th day from the date of the decree. The fact that 
the appellant, being a resident of the Sontha Pergan- 
nas, was under the impression that the period of 
limitation was six months from the date of deeree 
was held to be not a cogent reason AIR ( Vol 14) 

1927 Pat 332: 103 Ind Cas 213: 8 PLT 779. (DB). 

_O. 45 R. 7 — The only discretion which the 

High Court has under R. 7, is to extend the period 
of 90 days from the date of the decree to a further 
period of 60 days, but no discretion is given to the 
High Court by the rule as amended, to extend it 
beyond the period of six weeks from the date of the 
•grant of the certificate. AIR (Vol 14) 1927 Pat 330: 

105 Ind Cas 585. (DB). 

-O. 45 R. 7 — After the amendment of the Code 


by Act XXVI of 1920 the High Court has no power 
to extend the six week’s time for furnishing security. 
2 Cal 272; 10 Cal 557 (PC), Not Appl.; AIR (V 14) 
1927 Rang 20 ; 4 Rang 265 ; 93 Ind Cas 417 : 5 Bur 

LJ 187 (DB). 

(Overruled in AIR 1940 Rang 12 (FB).) 

_O. 45, R. 7 — Time for furnishing security — 

Extension of more than 60 days is not allowed. 

High Court has no power to extend time for fur¬ 
nishing security for more then 60 days. AIR (Vol 
11) 1924 Mad 44 (DB). * 

(Overruled in AIR 1938 Mad 796 (FB).) 

-O. 45, R. 7 — Power is given to extend the first 


period of 90 days from the date of the decree up to a 
period of 60 days on cause shown but the Court has 
no power to extend the period of 6 weeks from the 
date of the grant of the certificate for the filing of the 
security and necessary costs. AIR (V 10) 1923 
Oudh 50 : 70 Ind Cas 937 : 25 OC 254 (DB). 


Where a deposit required by R. 7 of O. 45, C. P. 
Code, is made on the re-opening day after vacation 
as the period within which it was to be made expired 
during the vacation it would be a valid deposit even 
though the office of the Court was open during the 
vacation to receive the deposits. The office cannot be 
said to be open while the Court was closed. All. 
(Vol 36) 1949 All 209: 1949 ALJ 205: 1949 AWR 
(HC) 338 (2) : 1948 ALW 314 (DB). 

_O. 45, R. 7 — Costs — Security for costs, ap¬ 
plication— delay, effect of. , 

An application for security for costs should be 

made without unreasonable delay. Hence an appli¬ 
cation filed long after the records in the appeal to the 
High Court have been printed and the case itself has 
appeared on the rough list cannot be granted AIR 
(V 32) 1945 Mad 121 : (1944) 2 MLJ 407 : 57 MLW 
621 : 1944 MWN 724 (1) : HR. (1945) Mad 562 : 
220 Ind Cas 377. 

•O. 45, R. 7 — Object of security—Solicitor, if 


can recover taxed costs by summary proceeding 
from amount deposited under O. 45, R. 7. 

The object of the security for costs which is re¬ 
quired as a condition precedent to the grant of a 
certificate to appeal to the Privy Council is obvt 
ously to secure the successful party against costs 
awarded to him in test of the Order in Council. 
The amount is in the custody of the Court and 
can be paid out in terms of the security and in 
compliance with the Order in Council. Conse¬ 
quently a solicitor can recover by a summary pro¬ 
ceeding the amount of his full taxed costs irom 
out of the deposit made in Court under O. 45, 
R. 7. AIR (V 26) 1939 Bom 250 : 41 Bom LR 410 ; 
ILR (1939) Bom 307 : 183 Ind Cas 78 (DB). 


-O. 45, R. 7 — The provisions of O. 45, R. 7 of 

C. P. Code, as amended by S. 3 (1) of Act XXVI of 
1920, limit the power of High Court to grant exten¬ 
sion for furnishing security and making deposit for 
translation and other charges to “90 days or such fur¬ 
ther period not exceeding 60 days as the Court 
may allow” from the granting of the certificate. 
Having regard to the very careful drafting of the 
amendment, the discretion of the Court is curtai’e l 
and limited to 60 days. The High Court has there¬ 
fore no power to extend the period beyond that time 
so as to defeat the object and intention of the amend¬ 
ment. AIR (V 9) 1922 All 43 : 65 Ind Cas 249 : 44 
All 216 : 20 ALJ 13 (DB). 

- O. 45, R. 7 —- What must be proved. 

An applicant who asks for an extension of the time 
is bound to show that during that period he exercised 
due diligence in endeavouring to obtain the necessary 
money. The mere statement that he has been trying 
■to raise a loan and has failed, will not be cons dered 
to be sufficient reason. AIR (Vol 8) 1921 LB 28: 65 
Ind Cas 450: 11 LBR 108. (DB). 


4. Record of case. 

-O. 45, R. 7 — A party cannot be permitted to 

include in the record of an appeal to His Majesty m 
■Council, documents and statements tendered as evi¬ 
dence which have not been duly proved or admitted 
tmd which are clearly inadmissible. AIR (\ ol 20) 
1933 Rang 212 : 147'ind Cas 414 (DB). 


5. Security and deposit. 

*-O. 45, R. 7 — Time for depos ing security 

money expiring dur’ng vacation—Deposit on the re¬ 
opening day—If a valid deposit. 


_O. 45, R. 7— Proviso — Precludes the Court 

from granting an application for permi sion to fur¬ 
nish security otherwise than in cash or Covt. securi¬ 
ties at a later stage. (1939) MWN 487 : 49 MLW 
716 : (1939) 2 MLJ 521. 

-O. 45, R. 7 — Appellant to Privy Council al¬ 
lowed to furnish security other than cash — S be¬ 
coming surety for respondent’s costs— Bond duly 
executed and registered within limitation — S re¬ 
siling subsequently — Appellant deposit ng amount 
in cash but beyond limitation — Security — Limi¬ 
tation. 

B obtained leave to appeal to His Majesty in Coun¬ 
cil. At the time of granting the certificate, the 
Court dispensed with the security in cash or in Gov¬ 
ernment securities and permitted the appellant to 
furnish security of another land. One S executed a 
hypothecation bond and became surety for the pay¬ 
ment of Rs. 4,000, the respondents’ costs in the Privy 
Council appeal. He hypothecated immovable pro¬ 
perty of sufficient value. The bond was duly regis¬ 
tered and was filed well within the limitation allow¬ 
ed bv O. 45, R. 7, Civil P. C. The Court sent the 
bond'to the lower Court for “verification” and report. 
S stated that the appellant had agreed to deposit Rs. 
4,000 with him to indemnify him against any possible 
loss that might be occasioned and that as the appel¬ 
lant had not fulfilled Ins' promise, he was no longer 
willing to stand surety. He did not deny having 
executed the bond. The appellant offered to deposit 
Rs. 4,000 in cash to avoid all possible difficulties. This 
had been done but beyond limitation: 

Held, that in the circumstances of the case, the 
security should be deemed to have been furnished on 
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the date when S filed the bond in the Court. The 
fact that subsequently he attempted to resile from 
his undertaking was immaterial in view of the appel¬ 
lant having promptly substituted cash security there¬ 
for. AIR (Vol 25) 1938 All 131: (1937) ALJ 1362: 
1938 AWR (HC) 9: 174 Ind Cas 249 (DB). 

— O. 45, R. 7 — Appeal to Privy Council — Secu- 
Deposit of Government Promissory Notes in 
time Endorsement in favour of Registrar a day 
after expiry of period — Allahabad High Court 
Rules, Chap. 17. 

By way of security for an appeal to the Privy Coun¬ 
cil, the appellant deposited in the High Court Cov- 
Promissory Notes of the face value of Rs. 
4,000 within the time fixed. But the notes were en¬ 
dorsed in favour of the Registrar one day after ex¬ 
piry of the period allowed; 

Held, that the notes should be accepted as security 
furnished within the meaning of O. 45 R 7 and 
that the rules of the High Court dkl not say that 
Government securities should be endorsed in favour 

before they are handed over to him. 

Ind Cas 582 Jif^) 410 <«= U*») ALJ 276: 145 

O. 45, R. 7 — Security in other forms — Lia¬ 
bility of propriety discussed. 

(Per Sulaiman, Bancrji and Sen, JJ) When either 
immovfible or moveable property is offered as secu- 

F, r0pr l! tary . of the surety is not au¬ 

tomatically extinguished & merely a first charge is 

ci rated on the security which will have to be avail¬ 
able m the first instance for the purpose for which 
it has been offered. Although the depositor cannot 
deleat that purpose his power of disposal of his sec¬ 
urity subject to that charge will subsist, and his in¬ 
terest m the surplus which may remain over is both 

e and attachable. Such an interest 
ml, n i C °T V ihln any of the exceptions enu- 

; l (l s - c - T - p - A ct nor is such security 
A X Tri n ?T? c llom attachment under S. 60, C. P c. 
AIR (V 17) 1930 All 225 : 1930 ALJ 402 (FB). 

~°- 1 !°’ P ‘‘ 1 ~~ W,,crc iudgment-debtor appealed 
° i 'i ^ MV ’ V , 9? ,incd ai,d Deposited necessary sum 
and decree-holder made an application to attach so 

much of the deposit as would eventually he found 
not to l,e rerjuired for the purpose for which it was 
entrusted to the Court but ,li,l not put anv figures to 
suggest that there was any likelihood of there being 
am surplus, lire application has absolutely no sub- 

fii»"i' C ' ■ •!'" Vi 'i' 1 *1"' upplieatro'i ronlains such 

jo'q .! i V 0 7' l ,,o‘ T W l, jl Iy Prenralure. AIR rVol 16) 
J.)_J All 1 91: J19 Ind Cas 5. (DI3). 

—- o. 47, R. 7 — Attachment of deposit. 

Judginerit-deblor appealed to the Privy Council 
& .po lled a sum for the costs of the Privy Council 

to, cll "«" s - Tl ’ p th'er'ee-lioldeV applied 

,1 • i ' , : r. . '■'•'■‘•'itio.i the decree 

, h , ' c from ||,e High Court TV 

idea ""d< 'lying the application w.i. (hit the decree- 

holder "■o„ | d atlaeli and ..■ amount deposi. 

ted would iVu elani, lob - in a p at ion to eon- 

,ll<: '"dg.nl-debtor had not in deposit the 

money lie was rei,,iired to deposit and to ask that 
th" appeal should be therefor,, dismissed. 

7" M - j, 1 "* I, “' manoeuvre was grossly improper 

^ 1,1 '■.I- a IU , Vol 16) 1929 mi 

dll: 119 lud Cas 5. (DD). 


-O. 45, R. 7 — Time for applying 

An appellant to His Majesty in Council applied 
for leave to furnish security in form other Rian cash 
or Government security on the ground of special 
hardship. 

Held, that having regard to the express terms of 
the amended rules which stipulate that the securitv 
must be furnished in cash or Government security 
and the limited terms of the proviso the Court is only 
empowered to apply the proviso if the application is 
made at the time of granting the certificate and that 
an application made thereafter is out of time AIIl 
(Vol 16) 1929 Pat 431. (DB). 

-O. 45, R. 7 — Time for applying. 

The Court may allow some form of security to be 
furnished. But this may be done only at the time of 
granting the certificate. After the certificate is 
granted only cash or Government securities are 
permissible. The offer of immovable property at 
this stage as security is not admissible. AIR (V 13) 
1926 Rang 44 : 4 Bur LJ 3 : 94 Ind Cas 590 (DB). 

-O. 45, R. 7 — Time for applying. 

An application that on the ground of special hard¬ 
ship some other lorm of security may l:e allowed to 
be furnished, i! made subsequent to the making of 
an order granting the certificate under R. 7 (I), is in¬ 
competent. The contention that R. 7 (1) refers not 
to the granting ol a certificate blit to the actual issue 
of the document called the certificate is curious and 
untenable. AIR (Vol 12) 1925 Mad 449: 48MLJ 134 
86 Ind Cas 201 ; 48 Mad 559 : 21 MLW 147 (DB). 

-O. 45, R. 7 — Special leave — Security. 

Order 45, R. 7 applies to the case where a certi¬ 
ficate is granted by the High Court, but when the- 
special power under S. 112 is exercised by the Privy- 
Council the High Court has no jurisdiction to call 
upon the appellant to deposit securitv without anv 
order of the Privy Council. AIR (V 12) 1925 Oudii 
99 : 76 Ind Cas 335 : 11 OLJ 195 (DB). 

-O. 45, R. 7 — A deposit made out of time is not 

one made to the satisfaction of Court within O. 45. 
R. 8. 1 he periods both lor security and deposit are 
identical and they cannot exceed either a period of 
150 days from the* date of the decree or six weeks 
from the date of the certificate whichever of these 
period is the longer. AIR (V 10) 1923 All 572 : 84 
Ind Cas 535: 5 LRA Civ 40. (DB). 

-O. 45, R. 7 — Time for applying. 

While it is open to the applicant for leave to ap¬ 
peal to the Privy Council to move the Court fo per¬ 
mit security in any other form than cash or Govern¬ 
ment securities, to be furnished, it is essential that 
the Court should be so moved before or at the time 
of the hearing of the application for leave to appeal, 
when a certificate would be granted. If no such or¬ 
der is obtained at the date of the grant of the certi¬ 
ficate, security must be furnished in cash or in Gov- 
ernnient securities within the period allowed bv R. 
7 as amended. AIR (Vol S) 1921 LB 55: 66 Ind Cas 
5 IS; [I \A\\\ 218 (DB). 

-O. 1 >, Kr. 7 and S — Security — Consolidation 

ol appeals. 

When two appeals are consolidated for valuation. 
:m d a inint cerlihc.ite is granted, both the appeals 

will be stayed if security for costs is not deposited 
in any of them. Security has to be furnished in res¬ 
pect oi each appeal though consolidated. AIR (V 
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1919 Pat 92: 4 PLJ 198: (1919) Pat HCC 139: 50 
Ind Cas 511 (DB). 

Q. 45, R. 7 — Security for costs — Government 
pro-notes. 

The Government securities to the extent or Rs. 
4,000 required to be deposited as security by an ap¬ 
pellant to the Privy Council, means such securities 
of the nominal or face value of Rs. 4,000. (1910) 36 

C 653: 13 CWN 629: 9 CLJ 560: 2 Ind Cas 844. 

(But see (1910) 9 CLJ 559 : 4 Ind Cas 64 (DB).) 

-O. 45, R. 7 — Securities for costs — Value. 

If the security to be given by an applicant for 
leave to appeal to the Privy Council consists of Gov¬ 
ernment securities, the market value of the securities 
must be Rs. 4,000 at the time of deposit. (1909) 9 CLJ 
559: 4 Ind Cas 64 (DB). 

-O. 45 R. 8 . 

-O. 45, R. 8 (b) and O. 48, R. 1 (1) — Notice 

to respondent under R. 8 (b) — No process feea 
are required. 

The notice required to be given under O. 45, 
R. 8 (b) is not a process, and, it is also not 
issued on behalf of either party, but it is a mere 
intimation given by the Court to the respondent 
that the appeal has been admitted. Hence, no 
fee is to be levied on the notice to be given to 
the respondent under O. 45, R. 8 (b). AIR (Vol 
33) 1946 Bom 168: 47 Bom LR 861 (DB). 

-O. 45, R. 8 — No order under R. 8 — Federal 

Court, if can exercise jurisdiction. 

Obiter — Per Varadachariar, J., Sulaiman, J., 
contra. — Though the scheme of O. 45 implies 
that till the High Court makes the order under 
R. 8 , declaring the appeal admitted it still retains 
a measure of control over the proceedings, such 
an order is not a condition precedent to the exer¬ 
cise of jurisdiction by the Federal Court. AIR 
(Vol 28) 1941 FC 5: 7 BR 362: 22 PLT 119: 1941 
MWN 136: 45 CWN (FC) 66 : 53 MLW 373: 1941 
OWN (OC) 372: 73 CLJ 51: (1941) 1 MLJ (FC) 
49 Sup: 20 Pat 429: 1941 AWR (FC) 39: ILR (1941) 
Kar (FC) 1 Sup: (1940) FCR 84: 191 Ind Cas 
659. 

-O. 45, R. 8 — Notice of admission. 

An accidental omission to give notice to the 
respondents of the admission of an appeal to the 
Privy Council is no sufficient ground for rehear¬ 
ing provided the respondents in fact knew of 
the admission. 22 Bom LR 550: 59 Ind Cas 7: 4 
PWR 1921 (PC). 

-O. 45, R. 9. 

-O. 45, R. 9 — The only power of revoking the 

acceptance of the secuirty furnished under O. 45, 
R. 7, Civil P. C., vested in the High Court is the 
one given by virtue of R. 9, O. 45, Civil P. C. 
AIR (Vol 25) 1938 Lah 725: 40 PLR 712: 180 Ind 
Cas 393 (DB). 

-O. 45, Rr. 9, 7 — Revoking acceptance of 

security — It must be before admission of appeal 
under R. 9. 

The only power of revoking the acceptance of 
the security furnished under R. 7, O. 45, vested in 
the High Court is the one given by virtue of 
R. 9, O. 45, and that rule comes into play only 
before the admission of the appeal under R. 8 
and not at any subsequent stage. AIR (Vol 25) 
1938 Lah 725: 40 PLR 712: 180 Ind Cas 393 (DB). 
-O. 45, Rr. 9 and 10 — Enhancement of secu¬ 
rity for costs — Application for. 

An application for the enhancement of the 
amount of security for costs furnished by an 
appellant to the Privy Council can, after the ad¬ 
mission of the appeal, be made under O. 45, R. 
10 only and not under R. 9. The latter rule 
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applicable to applications before the admission of 
the appeal and not after. (1919) 49 ind Cas 893- 
(N). 

-O. 45, R. 13. 

1. Court. 

2. Inherent powers. 

See also, Civil P. C., S. 151. 

3. Stay till decision of Privy Council appeal. 

4. Stay before grant of certificate. 

5. Stay on taking security. 

6. Appointment of Receiver. 

7. Special leave —• Stay of execution. 

3. Withdrawal of deposit. 

9. Compromise after leave. 

1. Court. 

-O. 45, R. 13 — Court — Meaning of — Whe¬ 
ther Subordinate Judge has jurisdiction to stay 
execution — Exercise of powers of revision where 
no Second Appeal lies. 

A Subordinate Judge has no jurisdiction to 
stay execution of a decree of the High Court. 
The only Court which can stay execution is the 
High Court. The word “Court” in the first, 
para, of R. 13 of O. 45 means a High Court. Such 
an order of a Sub-Judge staying execution is re- 
visable.. 3 Pat LW 222: (1917) Pat 285: 3 PLJ- 
40: 42 Ind Cas 835: AIR (Vol 4) 1917 Pat 85. 

2. Inherent powers. 

See also, Civil P. C., S. 151. 

(a) General. 

(b) “Such other directions.” 

(a) General. 

- O. 45, R. 13 — Stay of proceedings in suit — 

Inherent power of High Court. 

Apart from O. 45, R. 13, C. P. Code, the High Court 
has inherent power to stay proceedings in a suit in 
respect of which a certificate for appeal to His 
Majesty in Council has been granted. After a 
certificate has been granted under S. 110, C. P. 
Code, an application in the suit itself made to 
the trial judge for stay of proceedings could be 
entertained and suitable orders could be made. 
(1948) 52 CWN 209 (DB). 

-O. 45, R. 13, S. 151 — Matter not strictly fall¬ 
ing under O. 45, R. 13 — High Court can stay 
execution under inherent powers. AIR (Vol 26) 
1939 Cal 308: 183 Ind Cas 565 (DB). 

-O. 45, R. 13, S. 151 — Powers of High Court 

to stay proceedings in suit — Interference, when 
can be refused. 

The High Court has power under O. 45, R. 13, 
Civil P. C. to stay further proceedings in execu¬ 
tion. 

Apart from the provisions in O. 45, R. 13 there 
is abundant inherent power in the High Court, 
to stay proceedings in a suit in a suitable case. 

Where the Court is not satisfied that any 
irreparable injury will result from non-iitterfer- 
ence and on the other hand thinks that it is de¬ 
sirable from several points of view that such pro¬ 
ceedings should be allowed to take their own 
course, interference will be refused. AIR (Vol 
21) 1934 Cal 323: 38 CWN 795: 59 CLJ 440: 153 
Ind Cas 272 (1) (DB). 

-O. 45, R. 13 — The inherent powers of the 

Court to stay execution of its decree should be 
sparingly used and the onus is clearly on the ap¬ 
plicant to establish good grounds for staying 
execution. 32 Ind Cas 739: AIR (vfol 12) 1925 Sind 
216 (DB). 

_O. 45, R. 13 — Intended appeal —- Stay of pro¬ 
ceedings — Inherent power. 

The High Court has inherent power to stay 
execution in view of an intended appeal to Privy 
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Council. (1913) 40 Cal 955: 16 CLJ 508: 18 Ind 
Cas 207 (DB). 

(b) “Such other directions”. 

-O. 45, R. 13 (2) (d) — Appeal pending: before 

Privy Council only in respect of preliminary de¬ 
cree — Application for stay of execution of final 
decree — Necessary orders to safeguard appli¬ 
cant's rights, if can be passed. 

Order 45, R. 13, Cl. (2) (d), Civil P. C., enables 
the High Court in a proper case, even though no 
appeal has been filed against the final decree 
and the appeal pending before the Privy Coun¬ 
cil is only with respect to the preliminary decree, 
to pass necessary orders in order to safeguard 
the rights of the applicants when he asks lor 
stay of execution of the final decree. AIR (Vol 
26) 1939 Mad 50: (1938) MWN 1070: (1938) 2 

MLJ 764: 48 MLW 689: ILR (1939) Mad 135: 180 
'Ind Cas 85. 

3. Stay till decision of Privy Council appeal. 

(a) General. 

(b) “Amendment of decree”. 

(c) “Ejectment proceedings after execution." 

• v a) General. 


45, R. 13 — Application for stay of pro¬ 
ceedings in Court below till decision of Priv^ 
Council appeal — Whether can I>c granted. 

Order 45, R. 13, has no application where the 
Party applies for the stay of proceedings in the 
Court below as distinct from the stay oi the exe¬ 
cution or a decree. Consequently under that rule 
the High Court cannot stay the proceedings in 
the Court till the disposal of appeal to the Privv 
Council AIR (Vol 21) 1934 All 585: (1934) ALJ 
1191 : 5G All 907 : 150 Ind Cas 446 (DB). 

-O. 45, R. 13 — Stay of further proceedings —. 

Remand. 

Where a mortgage suit was directed to be reheard 
by the Hign Court and during the pendency of 
an appeal to the Privy Council against that order 
one of the parties applied for stay. 

Held, that the High Court had power under 
O. 45, R. 13 to stay the proceeding pending dis¬ 
posal ot the appeal. AIR (Vol 18) 1931 Cal 79 : 
34 CWN 631 i DB). 

-O. 45, K. 13 — Preliminary decree — Appeal 

to Privy Council — Stay of proceedings. 

Defendants appealed to the Privy Council from a 
preliminary decree and applied to the High Court 
tu stay the proceedings in the lower Court for a 
final decree pending the decision of the Privy 
Council. Held, (hut t lie further proceedings 
were not proceedings in. execution, and the pre¬ 
sent application lor stay was not justified by O. 45, 
R. 13. AIR »Vo’» (;> it) 19 Ml H ; 18 ALJ 142 : 
1 UPLR IiC 166 : 54 Ind Cas 561 (DB). 

. — ^tay at execution — Pending 

decision of Privy Council. 

Execution of decree will not. without sufficient 
cause being shown, be stayed pending the decision 
ot an appeal to the Prim Council. AIR (Vol 2» 
1915 Lnli 270 : 2!) PLU 1815 : 244 P\VR 1015 • ~ r 
Ind Cas o72 (DIM. 

O. 45, It. 1.3 S(av of execution — 

for. 

It. in the event of the appeal lo the Privy C <un 
oil being successful, the restor.ition of proport \ 
" s 1[ was before execution of the decree is im 
possible or would be with great difficulty, the oxe 
cut ion should he staved and not meivly because tin 
applicant will .suffer much toss. 87 P\VK pii-> 
234 PLR 1912 : 15 Ind Cas 187 (DB). 

- —(). 15, It. 1,3 — (Case under old Cede) — sia\ 
of proi aril ifurs pe nding appeal lo Privy Council 


r § 

- 4 


Grounds 


<’• 1 i' r the High Court has rein ed to {•ran 
jeave to appeal to Ilis Majesty, special leave ha 


been granted by the Judicial Committee, the High 
Court cannot entertain an application for an in¬ 
junction staying certain proceedings in execution 
pending disposal of the appeal by the Privy Coun¬ 
cil. (1910) 7 Ind Cas 188 (All) (DB). 

(b) “Amendment of Decree.” 

-O. 45, R. 13 — High Court can amend its 

decree even after leave to appeal to the Privy 
Council has been granted. AIR (Vol 16) 1929 Lah 
427 : 30 PLR 258 : 116 Ind Cas 459 (DB). 

(c) “Ejectment proceedings after execution.” 

-O. 45, R. 13 — In execution of a decree of a 

High Court under appeal to the Privy Council 
possession was obtained by the decree-holder. He 
sued in the Revenue Court to eject th e defen¬ 
dant from certain sir and khudkasht lands. On 
an application in the High Court to stay the pro¬ 
ceedings, 

Held, that the proceedings in the Revenue Court 
did not come within proceedings in execution of 
the decree, but were consequential on the decree 
of the High Court and on the fact that Posses- 
sion was obtained.. The matter was not within 
O. 45. R. 13 of the C. P. Code. (1922) 64 Ind Cad 
152 (All) (DB). 


4. Stay before grant of Certificate 

-O. 45, R. 13 — Stay of execution proceedings. 

Where certificate was granted for leave to ap¬ 
peal to the Privy Council from an order that the 
suit was maintainable passed on a preliminary 
issue as to the maintainability of the suit and the 
defendant applied for stay of proceedings, 

Held, that the application to stay proceedings 
should not be acceded to as the prejudice to the 
plaintiff, should proceedings be stayed, would be 
considerable. AIR (Vol 15) 1928 Bom 159 : 30 Bom 
LR 126 : 109 Ind Cas 139. 

-O. 45, R. 13 — Power of Court. 

The wording of O. 45. R. 13 clearly shows that 
the Court has power to stay execution 'after grant of 
a certificate and though no power has been speci¬ 
fically conferred on the Court under O. 45. R. 13 to 
stay execution prior to that stage, the Court has 
power to stay even before the grant of a certificate 
if not under this rule, under S. 151. 6 SLR 86 , not 

Foil. 82 Ind Cas 739 : AIR (Vol 12) 1925 Sind 
216 (DB). 

-O. 45, R. 13 — Stay of execution (case under 

old Code). 

An application for stay of execution under O. 
45, R. 13 cannot be entertained by the Court- till 
the certificate for appeal to the Privy Council is 
granted. The presentation of a petition under O. 
45. Rr. 2 and 3 is not an aopeal. The powers of the 
Court under O. 45, R. 13, C.P.C. could be exercised, 
even though theie is no decree for execution, for 
granting a relief to the plaintiff whose suit was 
dismissed and who has obtained the certificate. 2 
W.R. Diss. 23 not applied. (1912) 6 SLR 86 : 16 
Ind Cas 845 (DB). 


-O. 45, R. 13 (2) (c) (ease under old Code) — 

"Stay of execution of the decree appealed from’* 
— Privy Council appeal — Stay of execution. 

Until the admission of the appeal, no decree can 


lx said to hove been “appealed from” ; and. conse¬ 
quent lv Hue Court can only stay execution under O. 

h’. 13 (2> u') after the grant of a cetrificate for 
tiio admission of the appeal. (1910) 20 MLJ 140 : 4 
Ind Cas 106 (107» : 6 MLT 309 (DB). 

V—O. 45. K. 1.3. (S. 608 old Code) — Stay of execu- 
titui — Privy Council appeal not admitted. 


\n application for stay of execution under S. 
608 C. I\ O.. cannot be granted before an appeal 
In the Privv Council is linnllv admitted under S. 603 
C P. C. (1901) 5 CWN 562 (563) (DB). 
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5. Stay on taking security. 

_O. 45, R. 13 — Stay of execution pending appeal 

to Privy Council — Security directed to be furnish¬ 
ed within a time. 

While directing stay of execution of a decree 
which is being appealed against to his Majesty in 
Council the Court must specially define the time 
within which the security must be tendered ana 
give such further directions as may be necessary to 
jensure the intention of the Court being carried out 
to its satisfaction. 24 CWN 265 : 57 Ind Cas 382 : 
AIR (Vol 7) 1920 Cal 644 (FB). 

6. Appointment of Receiver. 

_O 45, R. 13 — Appeal after execution — Security 

from respondent — Enforcement of order as to . 

If a decree has been executed, and thereafter an 
appeal to the Privy Council is admitted, the Court 
may direct security from the respondent for the due 
performance of any order which may be made by 
His Majesty in Council in consequence of the 
appeal. 10 M.I.A. 196, Foil. There is a difference 
between a decree which directs the payment of 
money and a decree which directs possession of 
property to be handed over to a successful party. 

In the case of a decree for money which has been 
<duly executed, if the respondent has recovered the 
money by execution and declines to give security, 
the Court can deal with him in contempt. Witn 
regard to a decree for possession of property, it 
would be competent to the Court, if no security is 
furnished according to the order made, to appoint a 
Receiver of the property and so take the property 
in its own charge. 50 Bom 453 : 96 Ind Cas 245 : 

28 Bom LR 659 : AIR (V 13) 1926 Bom 425 (DB). 

_O. 45, R. 13 (d) — Receiver — Privy Council 

armeal 

It is competent to the High Court to appoint a 
Receiver to an estate which is the subject matter 
of an appeal for which special leave has been 
granted by the Privy Council. 4 PLJ 482 : 52 Ind 
•Cas 407 : AIR (V 7) 1920 Pat 845 (DB). 

7. Special leave — Stay of Execution. 

_O. 45, R. 13 — Appeal to Privy Council admitted 

by special leave — Power of High Court to stay 
^execution. 

The High Court has power to stay execution of 
3 , decree notwithstanding that an appeal from such 
decree has been admitted by special leave of his 
majesty in Council. 38 Cal 335 : 13 C L J 529 . 

& A L J 449 : 13 Bom L R 419 : 10 M L T 25 : 
<1911) 2 M W N 124 : 4 Bur L T 123 : 38 I A 74 
: 11 Ind Cas 384 (PC). 

_O. 45, R. 13 — R. 13 of O. 45 has no application 

to a case in which special leave has been granted 
by the Judicial Committee. O. 45 applies only to 
cases where leave to appeal is granted by the 
Court against whose decree the appeal is sought 
to be preferred. (1909) 10 C L J 326 ; 4 Ind Cas 
452 (DB). 

(See, however, 38 C 335 : 11 Ind Cas 384 (PC).). 

8. Withdrawal of deposit. 

-O. 45, R. 13, S. 151 — Deposit of money — 

Withdrawal — Interim order — Inherent powers. 

Plaintiff executing decree for possession of one- 
third share in property under management of 
Court of Wards — Appeal by defendant to High 
Court and application for stay of execution -— High 
Court allowing execution to proceed on conditions 
— Manager of Court of Wards to hold plaintiff s 
share as manager of plaintiff and deposit into 
Court income until decision of appeal — Plaintiff 
not to withdraw it without furnishing security — 
Appeal dismissed — Application by plaintiff for 
withdrawing amount lying in Court without fur¬ 
nishing security — Affidavit by defendant stating 


her intention to appeal to Privy Council — Th® 
question before the High Court was whether it had 
power to make an order retaining the money until 
an application for leave to appeal was presented 
or until the period of limitation prescribed for that 
purpose expired. 

Held that even after the dismissal of the defen¬ 
dant’s appeal, the High Court had lawful custody 
of the monies lying in the Court and although O. 
45 R 13, did not in terms apply as no application 
for leave to appeal to the Privy Council had actual¬ 
ly been preferred, the High Court had apart from 
the provisions of O. 45, R. 13, inherent power under 
S. 151 to make interim order in aid of the order 
which may eventually be passed by the Court deal¬ 
ing with the application for leave to appeal to the 
Privy Council maintaining the status quo and to 
put parties to terms until an application for leave 
to appeal to the Privy Council was prefened or 
until the period of limitation prescribed therefor 
had expired and to direct that the plaintiff should 
not withdraw the amount lying in Court for the 
aforesaid oeriod without furnishing security. But 
that direction could not affect the monies paid in 
by the plaintiff’s manager after the dismissal of 
the appeal by the High Court as they were not 
covered by any order of the High Court and the 
plaintiff was, therefore, at liberty to withdraw the 

same. . . . __ . 

Held further that the monies lying in the Court, 

that is the income of the decretal property accruing 
after the nassing of the decree would form part of 
the subject-matter of an appeal to His Majesty in 
Council within O. 45, R. 13 (2) (d) and hence the 
Court granting leave to appeal would have ample 
jurisdiction to make such orders as it considered 
necessary with reference to those monies. AIR 
(V 29) 1942 Cal 488 : ILR (1942) 1 Cal 67 : 4o C 
W N 1023 : 202 Ind Cas 442 (DB). 

9. Compromise after leave. 

■O. 45, R. 13 — Leave to appeal to the Privy Coun 

__ • » A ■ ... J - — 


AV, * V* --* A — 

ell granted — Compromise, if can be recorded by 
High Court — Second decree in suppression of first 
decree, if can be passed. 

Where the parties to a suit arrive at a compromise 
after leave to appeal to the Privy Council has been 
granted by the High Court, it is not open to 
the High Court to record the compromise and to 
pass a second decree superseding the decree which 
has already been passed and from which leave to 
appeal has been granted. AIR (Vol 20) 1933 Bom 
244 : 35 Bom LR 413 : 57 Bom 369 : 145 Ind Cas 
286 (DB). 

-O. 45, R. 15. 

1. Scope and nature of. 

2. Jurisdiction to execute. 

3. Form of application. 

4. Execution — Meaning of. 

5. Restitution proceedings. 

6. Limitation. 

7. Order whether appealable. 

1. Scope and nature of. 

-O. 45, R. 15 — “Execution” in O. 45, R. 15, whe- 


ther covers *the case of restitution — Subordinate 
Judge when can take action on Privy Council judg¬ 
ment — Mandatory nature of O. 45, R. 15 — Viola¬ 
tion of provisions —Effect. 

The provisions of O. 45. R. 15 are mandatory, and 
order made in violation of its provisions are quite 
irregular if not a'together without jurisdiction. 
The word “Execution” as used in O. 45. R. 15 was 
intended to cover a case for restitution also and a 
person who desired to obtain execution of any kind, 
whether by way of restitution or otherwise must 
apply in the first instance to the court indicated by 
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R. 15. AIR (V 23) 1936 Oudh 185 (188) : 1936 
OWN (CC) 262 : 12 Luck 52 : 160 Ind Cas 814 (DB). 

-O. 45, R. 15 — Privy Council appeal — Review 

— Power of High Court or executing Court to stay 
execution pending application for review. 

The mandamus of O. 45, R. 15, is clear and man¬ 
datory and neither the executing Court nor the 
High Court has power to stay the execution of a 
decree of the Privy Council on the ground that an 
application for review has been made to the privy 
Council. AIR (Vol 18) 1931 Pat 203 • 12 P L T 
145 : 132 Ind Cas 359 (DB). 

-O. 45, R. 15 —? Power of Court. 

A Court acting under O. 45, R. 15 cannot consi¬ 
der or discuss the effect of the order in Council. A 
Judge in Chambers therefore has no jurisdiction 
to pass an order giving directions disallowing costs, 
reducing certain items and declaring interest not 
to be claimable. Such an order is ultra vires. A 
I R (Vol 17) 1930 Lah 674 : 123 Ind Cas 277 : 31 P 
L R 182 : 12 Lah L J 93 (DB). 

-O. 45, R. 15 — Lodging the order of the Privy 

Council. 

Where a party having order in Council is delay¬ 
ing or refusing to lodge the order, opponent can 
apply to the High Court with a certified copy of the 
order and ask for a summary order on the party 
to lodge the order which had been entrusted to him 
so that execution might follow in terms of the judg¬ 
ment of the Board. AIR (Vol 13) 1926 P C 31 : 
51 M L J 586 : 94 Ind Cas 813 : 5 Pat 461 : 53 I A 
89 : 1926 MWN 492 : 24 MLW 84 • 30 CWN 
938 : 28 Bom L R 1260. 

-O. 45. R. 15 — The provisions of R. 15 are 

mandatory and failure to comply with them ren¬ 
ders an application for execution liable to dismissal 
AIR (Vol 11) 1924 Pat 576 : 78 Ind Cas 766 : 3 
Pat 593 : 5 PLT 451 : 1924 PIICC 221 ; 2 Pat L 
R Civ. 249 (DB). 

-O. 45, R. 15 — Execution — Decree in ignorance 

of death of one of the parties. 

Under O. 21. R. 15. C. P. C. some of the decree- 
holders who have obtained permission under O. 45, 
R. 15, can execute the Privy Council decree on be¬ 
half of all the decree-holders though some were 
dead at the time of the Privy Council decree. A I 

R (Vol 7) 1920 Pat 672 : 1 Pat L T 426 : 58 Ind 
Cas 212 (DB). 

-O. 45. R. 15, (S. 610 Old Code) — The section 

has nothing to do with the manner of execution. 
So where the surety bond amounts to a mortgage, 
a separate suit will have to be filed on the bond 
under Ss. 67 and 99. T. P. Act. (1905) 9 C W N 372 
(373) : 32 C 494 (DB). 


2. Jurisdiction to execute. 

-O. 15, R. 15 (1) — Order in council on appeal 

from Calcutta High Court — Jurisdiction of Patna 
High Court to execute — Letters Patent, (Patna) 
Cl. 39. 

The High Court nt Patna has no jurisdiction to 
execute an order in council passed in an appeal 
1'i'oni the Calcutta. High Court on appeal 
from a subordinate court in Bchar. An application 
for the e: ' ution of such an order shouM he to the 
High Court at Calcutta . AIR (Vol f>) 1918 Pat 
382 : 2 PUT 684 : HOIK) Pat 49 ; 4 PLW 133 • 
43 Ind Cas 457. 

3. Form of application. 

O. 45, it. 15 — Order of Ills Majesty in Council, 
execution of— Prayer for preparation of memoran¬ 
dum cl costs Pr.ner for transmission of order 
to ( ou-d concerned, if included — Proper procedure. 

Vvhnv in .in enphention for execution of an order 
of His Majesty m Council, it is prayed that memo¬ 


randum of costs should be prepared, the prayer 
includes also the prayer for transmission of the- 
order to the Court concerned. The usual proce¬ 
dure adopted by the Oudh Chief Court is that 
when such an application is made, it is sent to the 
office for necessary action. The office then pre¬ 
pares the memorandum of costs, and transmits it 
to the Court concerned without any further direc¬ 
tion or orders of the Court. 

When transmitting an order of His Majesty in 
Council for execution under O. 45, R. i5 (2), Civil 
P. C., it is not necessary to give any further direc¬ 
tions and particularly when they are not asked for. 
AIR (Vol 25) 1938 Oudh 250 : 14 Luck 243 : 1938 
OWN (CC) 1045 : 178 Ind Cas 242 (DB). 

-O. 45, R. 15 — Certified copy of decree — 

Meaning of — Plain copy with affidavit —» Whe¬ 
ther sufficient. 

Rule 15, should not be construed as restricting 
the only possible evidence of an order in Council to 
the certified copy. It is intended to ensure that 
pioper information on the subject of an order-in¬ 
council should be supplied to the Courts in India. 
AIR (Vol 5) 1918 Mad 626 : (1917) MWN 587 : 
33 MLJ 300 : 41 Ind Cas 629 (DB). 

4. Execution — Meaning of. 

- <). 45, R. 15 (2) — Privy Council directing costs 

of appellant before High Court to be paid by res¬ 
pondent —Costs of execution, whether also, includ¬ 
ed. 

Costs incurred by an appellant before the High 
Court include the printing charges and other ex¬ 
penses incurred by him in the High Court, for pre¬ 
sentation of the appeal to the Privy Council and 
also the costs of the execution. AIR (Vol 24) 
1937 Pesh 3 : 1937 Pesh L J 3 : 167 Ind Cas 879 
(DB). 


-O. 15, R. 15 — “Execution” in O. 15. R. 15, whe¬ 
ther covers case of restitution — Subordinate 
Judge, when can take action on Privy Council 
judgment — Mandatory nature of O. 45, R. 15 — 
Violation of provisions — Effect. 

The word “execution” as used in O. 45. R. 15, was 
intended to cover a case for restitution also and a 
person who desired to obtain execution of any kind 
whether by way of restitution or otherwise, must 
apply in the first instance to the Court indicated 
bv R. 15. The Subordinate Judge is not- entitled 
to take any action on the printed copy of tlie judg¬ 
ment of their Lordships of the Privy Council with¬ 
out proof that an Order in Council had followed 
thereon. Even certified copies of Orders in Coun¬ 
cil should never be acted upon without the produc¬ 
tion of the original Order in Council signed by the 
clerk of the Council. The provisions of O. 45. R. 
15 a»e mandatory., and orders made in violation 
of its provisions are quite irregular if not altogether 
without jurisdiction. AIR (Vol 23) 1936 ~Oudh 
185 : 1936 O W N (CC) 262 : 12 Luck 52 : 160 Ind 
Cas 814 (DB). 

-O. 45, R. 15 — Transmission of order of Privy 

Council at one party’s instance — If other parties 
can avail of transmission. 


It is not necessary that each person interested 
in the execution of a particular order should obtain 
a separate transmission of the order of His Majesty 
in Council when the order has already been trans¬ 
mit ed to the lower Court nt the instance of one 
of the successful parties. A I R (Vol 19) 193: 
Mad 440 : 35 M I. \V 633 : <1932) M W N 589 : 6- 
M L J 698 : 55 Mad 856 : 137 Ind Cas 645. 

—O. 45. R. 15 — It would be inconvenient, if not 
impossible, to hold that each person interested h 
the execution of a particular order shall obtain f 
separate transmission when that order has already 
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been transmitted. AIR (Vol 11) 1924 Mad 95 : 

75 Ind Cas 219 : 32 M L T 249 (DB). 

_O. 45, R. 15 — A person seeking execution either 

■by way of restitution or otherwise must apply first, 
to the Court indicated by R. 15, as the word “exe¬ 
cution” means any kind of execution. For action 
on the judgment of their Lordships of Privy Coun¬ 
cil, proof of an order-in-Council is necessary. AIR 
(Vol 2) 1915 All 434 : 37 A 567 : 13 A L J 769 : 30 
ind Cas 77 (DB). 

-O. 44, R. 15, (S. 610 Old Code) — Execution of 

decree — Privy Council — Restoration of property 
alienated pending appeal to the Privy Council — 
Procedure. 

Pending an appeal to His Majesty in Council 
certain property forming part of the subject-matter 
of the suit in which such appeal had been preferred 
was sold by auction in execution of a money decree 
against the plaintiff who held the decree of the 
High Court under appeal. The defendant’s appeal 
to the Privy Council was decreed. 

Held, that the successful appellant was entitled 
to recover the property sold as above mentioned 
by means of an application under S. 244 read with 

S. 610, C. P. C., and this right was not affected by 
the fact that the auction-purchasers were not par¬ 
ties to the decree of the Privy Council. (1906) 
1906 A W N 43 : 3 A L J 110 : 28 A 337 (339) 
(DB). 

5. Restitution proceedings. 

-O. 45, R. 15 — When entertaining an applica¬ 
tion under O. 45, R. 15, the High Court cannot 
decide to which Court application under S. 144 has 
to be made, when such a question is decided, it does 
not prevent the opposite party from raising the 
plea that the Court is not competent to decide the 
application. Where, therefore, the person has suc¬ 
ceeded before the Privy Council, it is not necessary 
for him to apply for restitution under O. 45, R. 15. 
It is his right to approach the Court which passed 
the decree i.e., the Court of the first instance, and 
the Court of first instance can order restitution 
under S. 144. AIR (Vol 24) 1937 All 515 : (1937) 

A L J 588 : I L R (1937) All 670 : 1937 A W R 
(HC) 510 : 170 Ind Cas 706 (DB). 

-O. 45, R. 15 — Where the Privy Council though 

of opinion that the mortgagees (respondents) were 
entitled to relief under S. 144, C. P. Code, delibe¬ 
rately excluded such relief from the order of His 
Majesty in Council and so did not make restitution 
part of that order and therefore capable of execu¬ 
tion but left the mortgagees to seek their own re¬ 
medy under S. 144, C. P. Code. 

Held, that the High Court was in order in trans¬ 
mitting the order of His Majesty in Council under 
O. 45, R. 15 to the Senior Subordinate Judge in res¬ 
ponse to the petition of the mortgagees for resti- 
- tution of land as one of the prayers in that peti¬ 
tion, viz., the demand for costs, was for execution. 

Held, further, that the Senior Subordinate Judge 
who could not dispose of the application himself 
as the land of which possession was to be restored 
had in the meanwhile been transferred to the 
jurisdiction of another Senior Subordinate Judge, 
could transfer the same to the other Senior Sub¬ 
ordinate Judge under S. 144 or in the alternative 
under S. 151 though not under S. 39, C. P. Code, 
and that his order of transfer was correct. AIR 
(Vol 17) 1930 Lah 961. 

- O. 45, R. 15 — Copy of the decree. 

Proceedings for restitution are not proceedings 
in execution and therefore O. 45, R. 15 does not 
apply to an application for restitution. 

Where the applicants for restitution were unable 
to put before the trial Court a copy of the decree 


of the Privy Council, yet before the order was pass¬ 
ed, the trial Court had been furnished with a copy 
of that order. 

Held, there was no irregularity. AIR (Vol 14) 
1927 Pat 208 : 102 Ind Cas 614 : 6 Pat 252 (DB). 

6. Limitation. 

-O. 45, R. 15 —» Application under, whether falls 

under Art. 183 or Art. 181, Limitation Act, 1908. 

The transmission order being a sine qua non for 
execution proceedings an application under O. 45, 
R. 15, Civil P. C., is one for enforcing an order in 
Council of His Majesty and is covered by Art. 183, 
Lim. Act, and, therefore, the residuary article 
would not apply. AIR (Vol 29) 1942 Pesh 14 : 
1942 Pesh L J 14 : 199 Ind Cas 46. 

-O. 45, R. 15 — Mukerji, J. — Where an appli¬ 
cation is made to obtain restitution as the neces¬ 
sary result of the order of His Majesty in Council, 
that application is to be taken as one to “enforce” 
an order in Council and must be governed by Art. 
183 and not by the general and omnibus Art. 181. 

Sen, J. — Such an application is one under O. 
45, R. 15 and Art. 183 applies. AIR (Vol 15) 1928 
All 293 : 112 Ind Cas 876 : 50 All 767 : 26 A L J 587 
(DB). 

7. Order whether appealable. 

-O. 45, R. 15 — O. 43, R. 1 Competency of ap¬ 
peal. 

The order passed by a High Court transmitting 
an order in Council for execution is appealable. 
AIR (Vol 17) 1930 Lah 674 : 123 Ind Cas 277 : 31 
P L R 182 : 12 L L J 93 (DB). 

-O. 45, R. 17. 

-O. 45, R. 17 — O. 45, R. 17 added by Govern¬ 
ment of India (Adaptation of India Laws) Order, 
1937 — No certificate — Application under O. 45, 
if proper. 

Rule 17, which has been added to O. 45 by the 
Govt, cf India (Adaptation of India Laws) Order, 
1937, assumes that a certificate under S. 205 of the 
Constitution Act has already been given. 

Where a certificate had not been granted at the 
time the judgment was pronounced, the party in¬ 
terested might bring the matter to the notice o" 
the Court by an application, but that will not be 
an application under O. 45. AIR (Vol 27) 1940 F 
C 25 : 6 B R 498 : 21 P L T 405 : (1940) 1 M L J 
28 Sun : I L R (1940) Kar (FC) 52 Sup : 1940 M 
W N 685 : 52 M L W 122 : 44 C W N F C 29 : 
72 CLJ 142 : (1940) FCR 75 : 187 Lid Cas 453. 

— i —O. 45, R. 17, Proviso (a) — Construction of. 

The addition of the words to R. 3 of O. 45, Civil 
P. C., effected by Proviso (a) to R. 17, makes it 
quite clear that it is unnecessary for the Court to 
consider in a petition filed in compliance with O. 
45, R. 2 the question whether there is a substantial 
question of law involved as to the interpretation 
of the Govt, of India Act, 1935. AIR (Vol 27) 
1940 Mad 890 : (1940) 2 M L J 170 : 52 M L W 240 
: 1940 M W N 849 : I L R (1941) Macl 43 : 193 Ind 
Cas 865. 

-O. 46, R. 1. 

1. Applicability and scope. 

2. Court, meaning of. 

3. Court to state its reasons. 

4. Matter relating to court-fee. 

5. Question of Law. 

6. Reasonable doubts. 

7. Reference to High Court. 

8. Small cause courts. 

1. Applicability and scope. 

-O. 46, R. 1 — Reference — Whether reference 

arises is to be decided by referring Judge. 

Whether the reference does not arise on the facts 
of the case is a matter for consideration by the 
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Judge who has made the reference and not for 
the Judges hearing the reference to decide. AIR 
(Vol 33) 1946 Nag 30 : ILR (1945) Nag 975 : 
(1945) Nag L J 431 (DB). 

-O. 46. R. 1 —» Scope — Distinction between suit 

and application. 

According to O. 46. R. 1, a Court can state a case 
and refer it to the High Court on question of law 
which must arise at the hearing of a suit or appeal. 
The Legis’ature has made a distinction between a 
suit and an application. A suit is instituted by 
presentation of a plaint and ends in decree. A 
reference made by the Collector to a Court under 
S. 18, Land Acquisition Act is neither a suit nor an 
appeal. The president of the tribunal, therefore, 
is not competent to refer a case to the High Court 
for decision under O. 46, R. 1. AIR (Vol 32) 1945 
Nag 146 : I L R (1945) Nag 399 : 1945 N L J 274 
(DB). 


-O. 46, R. 1, Ss. 113, 9, 26 — C. P. and Berar Re¬ 
lief of Indebtedness Act (XIV of 1939), Ss. 19, 29 
— Revision application to District Judge from order 
of Debt Relief Court — District Judge, if can make 
reference to High Court. 

The right of reference is a substantive one and 
not a mere matter of procedure. When a statute 
gives a litigant a right to go to a particular Court 
for the hearing and decision of his appeal, he has 
a right to the decision of that particu’ar tribunal 
and cannot be put off by having foisted upon him 
some other tribunal. Provisions of O. 46, R. 1, 
Jivil P. C., cannot be applied to proceedings before 
the Debt Relief Board, inasmuch as such proceed¬ 
ings are not suits. Consequently the District Judge 
has no power of reference and the High Court, has 
no jurisdiction to entertain it. 

Consequently the District Judge to whom a re¬ 
vision app'ication is made under S. 20, C. P. Relief 
of Indebtedness Act, cannot refer the case to the 
High Court under S. 113 and O. 46, R. 1, Civil P. C. 
A I R (Vol 29i 1942 Nag 8 : 1941 N L J 485 : I L R 
(1941) Nag 588 : 198 Ind Cas 824 (DB). 


•O. 46, R. 1 — Expressions “not subject to ap¬ 
peal” anil “any such decree’’ explained. 

The idea underlying the rule is to allow difficult 
points oi law to be brought before the High Court 
m cases where that could not be otherwise done, 
e.g., where (he original decree in a suit is final or 
where a matter has been decided in first appeal 
and no second appeal is provided. 

Whatever meaning is to be attached to the words 
“not subject, to appear in R. 1, O. 40, Civil P. C., 
it is clear that they cannot mean simply that no 
appeal has in fact been mad . where there might 
have been an appeal from ,i decree oi the High 
Court, although it v.;.s extremely unlikely that 
there should have been, nevertheless the decree is 
strict'y speaking subject to appeal and no refer¬ 
ence can therefore, lx* made under O. -10. R. l. 

The word, “any such decree” in R. 1, o. 40. 
mean eithe, a decree m a suit where no appeal is 
provided against the decree, ora decree in an ap¬ 
peal when* no further appeal is provided. A I R 
(Vol 28» 19-J1 Bom 305 : 43 Bom L R 733 : 397 Ind 
Cas 895 (DB). 

-O. 40, R. 1 — No reference can be made under 

O. 40, R. l when the Court, has come to a definite 
cm elusion. (1940) 72 C L J 522 : 44 C W N 1007. 

-O. 10, R. 1 -- Onlv v.lien the decree of which 

the cxc 'ilium is sow.f not an appca'able one. 
a ’■« t'erence under (). 40. if. 1 can be made U'R-n’ 
73 C L J 522 : 44 C W N 1007. 

-(). 40. It 1 — Application to execute award 

made under Bombay Co-operative Societies Act 

(VII of 193.';), is neither suit nor execution of decree 
— No reference lies 


The condition precedent to a reference under O, 
46, R. 1, Civil P. C., is that the Court which refers 
is either hearing a suit or an appeal in which the- 
decree is not subject to an appeal, or is hearing, 
proceedings in execution of any such decree. An 
application to execute an award made under the 
provisions of the Bombay Co-operative Societies 
Act, 1925, is not a suit or the execution of a decree 
in a suit, so that O. 46, R. 1 can have no application 
and no reference lies. AIR (Vol 27) 1940 Sind 
111 : I L R (1940) Kar 411 : 188 Ind Cas 609 (DB). 

-O. 46, R. 1 — Refence on question whether 

suit abates on death after preliminary decree, is 
incompetent since the decision of the question any¬ 
way is appealable. AIR (Vol 18) 1931 Pat 353 ; 
10 Pat 471 : 12 P L T 909 : 133 Ind Cas 767 (DB). 

-O. 46. R. 1 — O. 46 does not apply to miscel¬ 
laneous proceedings. AIR (Vol 12) 1925 Cal 391 
: 84 Ind Cas 543 : 40 C L J 578 : 29 C W N 521 
(DB). 

——O. 46, R. 1 — Sanction application. 

Order 46, R. 1 of the C. P. C. refers to such ques¬ 
tions only as may arise in the trial of the suit and 
not to questions arising on application for sanction 
to prosecute which cannot in any sense of the word, 
be considered as a trial of a suit. AIR (Vol 11> 
1924 Lah 566 : 76 Ind Cas 201. 

-O. 16, R. 1 — Scope of. 

Section 113 read with O. 46. R. 1 permits refer¬ 
ence to the High Court of only such cases as do 
not admit of further appeal. AIR (V 4) 1917 Lah 
135 : 130 PR 1916 : 37 Ind Cas 227 (DB). 

-O. 46, It. 1 — Reference by an Appellate Court 

— No jurisdiction to hear appeal — Eftect. 

Where no appeal lies to an Appellate Court, the 
Court has no jurisdiction to make a reference to 
the High Court under O. 46, R. 1, C. P. C. 

Where the referring Court has no reasonable 
doubt on the question of law referred, no reference 
can be made. 123 P L R 1913 : 117 P W R 1913 
: 61 P R 1913 : 18 Ind Cas 314 (DB). 

-O. 46, R. 1 — Reference — Decree not final. 

Where the decree of a Court would not be final 
in a certain case, the Court cannot make a refer¬ 
ence to the High Court. (1910) 5 Ind Cas 584 (All> 
(DB). 

-O. 46, R. 1, (S. 617, OUl Code) — Reference to 

High Court — In action by a third person not a 
party to the suit not bad. 

A reference to the High Court under S. 617 of 
the Civil Procedure Code, 1882, is not bad merely 
because it arises out of the action taken by a third 
person not a party to the suit. (1908' 10 Bom LR 
13 : 32 B 157 (161) (DB). 

2. Court, meaning of. 

(a) Rent controller. 

(b) Collector. 

(a) Rent controller. 

-O. 46, R. 1 — The Court of the Rent Controller 

is in certain respects a Court of civil jurisdiction 
but the enquiry before the Rent Controller is not 
a suit within tile meaning of O. 46. R. 1 and there¬ 
fore the Rent Controller cannot make a reference 
under this order. A I R (Vol 12) 1925 Cal 391 : 84 
Ind Cas 543 : 40 C L J 578 : 29 C W N 521 (DB). 

(b) Collector. 

-O. 10, K. 1 — Court — Collector — Executing 

decree transferred under S. 08, C. P. C. 

The word “Court” in O. 40. R. 1 means a Court of 
Civil Judicature. The functions of a Collector in 
execution of a decree transferred to him under S. 
03 of the Code though treated as judicial under 
B. 71 do not make him such a Court ns to empower 
him to make a reference. AIR (Vol 6) 1919 Oudh 
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18 : 2 U P L R (JC) 21 : 22 O C 319 : 54 Ind Cas 
564* (DB). 

3. Court to state its reasons. 

_O. 46, R. 1 (S. 646 B Old Code) — Reference. 

Held, that when a reference is made to the High 
Court under S. 646 B., C. P. C., the Court which 
makes it should state its reasons for considering the 
opinion of the Subordinate Court with respect to 
the nature of the suit to be erroneous. (1906) A W 
N 29 : 3 A L J 23 : 28 A 293 (DB). 

4 Matter relating to court-fee. 

-O. 46, R. 1, (S. 617 Old Code) — Court Fees Act 

12 (1) — Reference —» Court-fee payable on memo¬ 
randum of appeal. 

Held, that S. 617 of the Code of Court Procedure 
does not contemplate a reference to the proper 
Court-fee payable on a memorandum of Appeal. 
(1906) AWN 180 (180) (DB). 

5. Question of law. 

__O. 46, R. 1 — Legal question in general form 

referred to High Court answered — Trial Court 

has to apply law to facts. 

Where a legal question in general form referred 
to the High Court is answered by it, it is for the 
trial Court and not High Court to apply the law 
to the facts set out in the pleading. AIR (Vol 
29) 1942 Lah 205 : 44 PLR 136 : ILR (1943) Lah 
113 : 201 Ind Cas 671 (DB). 

-O. 46, R. 1 — Reference on question of law — 

When permissible. 

Under R. 1 of O. 46, Civil P. C., a reference to 
the High Court on a question of law is only per¬ 
missible when the Court trying the suit or execut¬ 
ing the decree entertains a reasonable doubt. A I 
R (Vol 20) 1933 Lah 402 : 34 P L R 544 : 141 Ind 
Cas 572. 

-O. 46, R. 1 — Question of law — When can be 

referred — Practice. 

Subordinate Courts in the Punjab are bound to 
follow the decisions of the Chief Court and cannot 
make a reference on a question of law, already 
decided by the Chief Court, unless such decision 
is questioned by a judgment of the Privy Council. 
266*PLR 1913 : 8 PR 1914 : 20 Ind Cas 194 (DB). 

-O. 46, R. 1 — High Court of N. W. Provinces 

— Second appeal — Question of fact. 

No reference lies to the High Court of the N. W. 
Provinces where the question involved is one of 
fact and not of law. There is no provision in law 
for a reference to the High Court of Allahabad of 
an Ajmere case decided by a Second Court of ap¬ 
peal. (1911) 11 Ind Cas 671 (Ajmer). 

6. Reasonable doubts. 

(a) General. 

(b) Doubt as to jurisdiction. 

(c) No reasonable doubt. 

(a) General. 

-O. 46, R. 1, O. 7, R. 10, S. 24 — Suit valued at 

Rs. 205 filed in First Class Sub-Judge’s Court 
allocated to joint First Class Sub-Judge — Case 
sent to Second Class Sub-Judge by District Judge’s 
order — Latter allowing amendment — Suit be¬ 
coming beyond his pecuniary jurisdiction and sent 
by him to First Class Court — Action reported to 
District Judge — District Judge informing grant 
of sanction —* Reference by First Class Sub-Judge 
under O. 46, R. 1. 

A suit for a declaration and injunction valued 
at Rs. 205 was instituted in the First Class Subordi¬ 
nate Judge’s Court. According to the practice, 
the case was allocated to the joint First Class 
Subordinate Judge for disposal. Subsequently, by 
order of the District Judge the case was sent to 
the Court of the Extra Joint Second Class Sub¬ 
ordinate Judge who was one of the Subordinate 


R. 1—2. Court, meaning of 

Judges attached to the First Class Court. While 
the case was pending in the Court of the Joint 
First Class Subordinate Judge, an application was 
made to amend the plaint by including additional 
properties in the list of suit properties and asking 
for Dartition. This application for amendment 
was "granted by the Second Class Subordinate 
Judge after the case had been taken up by him. 
The result was that the suit became one beyond his 
pecuniary jurisdiction and so he sent the case to 
the First Class Court and reported the action 
taken by him to the District Judge. In a letter 
sent by the clerk of the Court of the District Judge 
by order of the District Judge, the First Class 
Subordinate Judge was informed that the sanction 
applied for, had been granted. When the case 
was taken up by the First Class Subordinate 
Judge, the defendants objected that he had no 
jurisdiction and that the only legal way of dealing 
with the case was that the Second Class Subordi¬ 
nate Judge should have returned the plaint for 
presentation to the First Class Subordinate Judge- 
under O. 7, R. 10. The First Class Subordinate 
Judge doubted whether the District Judge had 
power to transfer the case under S. 24, Civil P. C., 
and also whether any order of transfer under that 
section had in fact been made. He submitted 
several questions for the opinion of the High Court 
under O. 46, R. 1 : 

Held, that O. 46, R. 1 had no application, nor 
did O. 7, R. 10 apply as the suit was properly in¬ 
stituted in the first instance; 

Held, further that the High Court could pro¬ 
perly take action under S. 24 of its own motion 
and in order to save difficulty and delay, transfer 
the suit to the First Class Court for disposal, since 
the suit was properly filed in the First Class Court 
and the Second Class Subordinate Judge to whom 
it was transferred for disposal by administrative 
order had jurisdiction to entertain it and to deal 
with it up to the date of amendment. Hence 
there was no legal objection to the High Court 
passing an order under S. 24 transferring the case 
to the Court of the First Class Subordinate Judge. 

(The High Court in this case passed an order 
under S. 24, Civil P. C., ex majore cautela, with¬ 
drawing the suit from the Court of the Extra Joint 
Second Class Subordinate Judge and transferring 
it for trial to the First Class Subordinate Judge.) 
AIR (Vol 28) 1941 Bom 69: 42 Bom LR 1093- ILR 
(1941) Bom 131: 193 Ind Cas 242. 

-O. 46, R. 1, S. 113 (S. 617 Old Code) — Refer¬ 
ence — High Court practice. 

A reference under Ch. 46, C. P. C., can only be 
made when the Judge, of the Lower Court enter¬ 
tains a reasonable doubt; he cannot ordinarily en¬ 
tertain a reasonable doubt on a point clearly 
decided by the rulings of the High Court of his 
Presidency, unless the authority of the decision 
can be questioned by virtue of anything said or 
decided in Privy Council. (1905) 7 Bom LR 995 
(997): 30 B 226 (DB). 

-O. 46, R. 1 Ss. 113, 141 (Ss. 617, 647 Old Code 

— Reference — High Court. 

Section 617, C. P. C., read with S. 647 authorises 
a reference to the High Court when doubt arises 
in the hearing of a suit or appeal or execution 
or other proceeding. Suppositous cases, until they 
actually call for decision, cannot be referred to 
the High Court under S. 617. (1901) 3 Bom LR 

368; 25 B 327 (329) (DB). 

(b) Doubt as to jurisdiction. 

-O. 46, R. 1 — When the plaintiff, an old man 

filed his suit in the Court of the Subordinate Judge 
he was told to go to the Court of the Munsif and 
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when he went to the Court of the Munsif he was 
told by the Munsif that he had no jurisdiction. 

Held, that although the orders passed were very 
old and an application as made for a reference 
under O. 46, R. 1 could not lie; yet, the High Court 
could take action under S. 151 of the C. P. Code, 
and pass such orders as may be necessary for the 
ends of justice. High Court ordered the Sub- 
Judge to take no the case. AIR (Vol 12) 1925 Oudh 
461: 85 Ind Cas 702: 12 OLJ 189: 2 OWN 81: 23 
OC 323. , , 

(c) No reasonable doubt. 

-O. 46, It. 1 — Parties not objecting. 

Where it was perhaps somewhat difficult to hold 
that the Judge making the reference entertained 
any reasonable doubt as to what his decision 
should be, or as to what decision was correct, but 
the respondent withdrew any objection on this 
gound, as he said the questions that arose would 
affect a very large number of cases and must 
affect a very large amount of money, reference 
was entertained. AIR (Vol 10) 1923 Rang 193: 
76 Ind Cas 519: 1 Rang 220 (DB). 

7. Reference to High Court. 

(a) When to be made. 

(b) Condition. 

(c) Grounds. 

(d) Power. 

(e) Quashing. 

(a) When to be made. 

-O. 46, It. 1 —- Reference, when can be made — 

Bengal Tenancy Act (VIII of 1885), S. 93 — Pro¬ 
ceedings under —, Whether in the nature of a 
suit — Reference — Competency of. 

Proceedings under S. 93, Ben. Ten. Act do not 
amount to a suit but are in the nature of an 
application and hence where a question of law 
arises on which doubt is entertained, a reference 
cannot be made to the High Court under O. 46, 
R. 1, Civil P. C., which applies only to doubts ari¬ 
sing on the hearing of a suit or an appeal. AIR 

(Vo! 21) 1934 Cal 566: 38 CWN 499: 151 Ind Cas 

721 (1) (DB). 

% 


-O. 46, R l — it is not the object of O. 46, 

R. 1, that Subordinate Courts should be enabled 
to relieve themselves of the necessity of deciding 
difficult questions arising before them to make a 
reference to the High Court calling upon it to do 
what could have been done by the Subordinate 
Courts. AIR (Vol 20) 1933 All 597: (1933) ALJ 
1468: 55 All 648; 143 Ind Cas 364 (DB). 


<.). 46, I*. 1 — Point decided by High Court — 

Duty of Subordinate Courts — When reference can 
be made. 

A subordinate Court is bound to follow the deci¬ 
sion ol a Bench of the High Court to which it 
is subordinate unless that decision has been over¬ 
ruled by _ decision of a Full Bench of that Court, 
or by His Majesty in Council, or unless the law 
has been altered by a subsequent Act of the Legis¬ 
lature. Ordinarily, therefore, when there is a 

clear pronouncement by a High Court, which has 

not been doubted subseouenlly. the Subordinate 
joints are bound to follow it no matter whether 

TT- f C o Clf;!0n has bcen dissented from bv other 
mv m C ,n U ! tS ' - The subordinate Courts should not, 
Ohio rin w c,l : cum stances. entertain any roason- 
nhf i 0t as u t0 lts soundness. Bur whore sonic 
H r! ?' Cei ! expressed by Judges of the 
High Coint in subsequent cases and other Hich 

onri' l ° V ? C -‘ I)ressly Gentl'd that ruling. 

‘ , c mi boidmale Courts entertain a doubt, it 

vmu d be impossible to hold that a reference under 

U4Ccann ot be made. AIR (Vol 13i 1926 All 204- 
33 Ind Cas 24: 48 All 188: 24 ALJ 69 (FB* 


(b) Condition. 

-O. 46, R. 1 —» Condition for reference. 

A reference can be made only in suits or appeals 
in which the decrees are not subject to an appeal 
AIR (Vol 14) 1927 Mad 1179: 39 MLT 657- 54 MLJ 
66 (DB). 

(c) Grounds. 

-O. 46, R. 1 — Reference — Grounds for. 

Order 46, R. 1, C. P. C., does not authorize a 
reference when the Court below does not enter¬ 
tain a reasonable doubt as to the decision of the 
matter before it and the fact that there are con¬ 
flicting rulings on a point of Law is not a suffi¬ 
cient ground for reference. 15 OC 380: 18 Ind 
Cas 977 (DB). 

(d) Power. 

-O. 46, R. 1 — Difference between appeal and 

reference. 

A power of reference is not a modified form of 
appellate jurisdiction. A right of appeal is a right 
conferred on the suitor. A power of reference is 
a power vested in the Court. It lies in the sole 
discretion of the Court to exercise or not to exer¬ 
cise it. An appeal presupposes a decree or order 
already passed against which the appeal is direct¬ 
ed. The power of reference is exercised while the 
case is still pending in order to enable the Court 
to arrive at a correct decision. A Court to whom 
a reference can be made is not necessarily autho¬ 
rised to hear appeals from the Court making a 
reference. AIR (Vol 121 1925 All 380: 87 Ind Cas 
51: 23 ALJ 335: 6 LRA Civ 191: 47 All 513 (FB). 

. (e) Quashing. 

-O. 46, R. 1 — Rule 5 is wide enough to enable 

the High Court to quash the order of reference 
under R. 1 made by the lower Court. AIR (Vol 
16‘ 1929 Bom 30: 118 Ind Cas 692: 30 Fom LR 
1627 (DB). 

8. Small cause Courts. 

-O. 46, R. 1 — A Single Judge of Small Cause 

Court can make a reference to High Court. Sec¬ 
tion 11, Provincial Small Cause Courts Act extends 
rather than restricts the power of a Provincial 
Court of Small Causes to make reference under 
S. 113 of the Act and O. 46, R. 1 Civil P. C. AIR 
(Vol 24) 1937 Sind 318: 172 Ind Cas 805 (DB). 

-O. 46, R. 1 (S. 616 (B) Old Code) — Small 

Cause suit tried as original suit — Appeal — 
Decree dismissing suit on merits — Order for 
costs — Validity of. 

Section 646-B, C. P. C., is an enabling section 
and does not cut down the jurisdiction of the 
appellate tribunal. An order for costs by the 
District Court while dismissing the suit on the 
merits is an appeal from the decree of the District 
Munsif in an original suit which was wrongly 
tried as such even though cognizable by a Small 
Cause Court, is not an order which the appellate 
Court had jurisdiction to make. (1907) 30 M 41 
(43>: 1 MLT 414. 

-O. 46. It. 1; O. 46, R. 5 (Ss. 617. 621 Old 

(’ode) — Presidency Small Cause Courts Act (XV 
of 1SS2), S. 69 — Conditions imposed on Judge 
of Small Cause Court in stating ease for opinion 
— Power of High Court to remand for amendment. 
See 1 1908) 30 C 458 (462). 

-O. 46. R. 5. 

-1). 40. R. 5 — Powers of High Court. 

When a High Court hears a reference it really 
poriorms the functions of a Court of appeal quite 
as much as it undoubtedly does when it hears an 
application for revision. AIR (Vol 8) 1921 Cal 
262: 25 CWN 80: 32 CLJ 433 (DB). 

(Reference under Income-tax Act.—Ed.) 
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O. 46, R. 6. 

O. 46, Rr. 6 and 7 — Reference to High Court 
— Small Cause. 

A Munsif returned a plaint holding that the suit 
was triable in a Small Cause Court which how¬ 
ever returned the plaint back, holding that it was 
cognizable by it. Held, the procedure adopted by 
the Subordinate Judge was wrong. If he enter¬ 
tained a doubt as to the forum in which the suit 
should be instituted, he should have referred the 
matter to the High Court under O. 46. If he had 
no doubt he should have sent the record to the 
District Judge for action under R. 7 of the order. 
AIR (Vol 5) 1913 Cal 1037; 21 CWN 784: 27 CLJ 
96: 41 Ind Cas 929 (DB). 

-O. 46, R. 7. 

-rO. 46, R. 7 — Small Cause Court — Suit for 

accounts. 

A suit is not one for accounts merely because 
accounts have to be to some extent gone into and 
is not cognizable by Small Cause Court on that 
ground. AIR (V 26) 1939 Nag 64 : 1938 NLJ 457 : 
181 Ind Cas 123. 

-O. 46, R. 7 — Jurisdiction to Small Cause Court* 

raised — Plaint pending in Court of Sub-Judge 
returned to Small Cause Court — Small Cause 
Court returning plaint for proper presentation — 
Plaint represented before Sub-Judge — Sub-Judge 
maintaining original order — Appeal to Additional 
District Judge dismissed : 

Held, that under O. 46, R. 7, the Additional Dis¬ 
trict Judge was entitled to make a reference to the 
High Court on the question and that he ought to 
have made such a reference whether he was asked 
by the plaintiffs or not. As all the orders were 
put before the High Court, it could revise one, of 
the original Court, returning the plaint for pre¬ 
sentation to the proper Court. AIR (V 21) 1934 
Nag 257 : 17 NLJ 169 : 153 Ind Cas 461. 

-O. 4G, R. 7 — Small cause suit tried on original 

side — Objection not raised — Appeal — Reference 
by District Judge — High Court, powers of. 

Where a small cause suit is tried on the original 
side and the parties do not raise any questions of 
jurisdiction and an appeal from the decree of the 
trial Court is preferred to the District Judge who 
makes a reference under O. 46, R. 7, to the High 
Court, it is open to the High Court either to set 
aside the decree of the lower Court and direct the 
plaintiff to present the plaint to the proper Court, 
or to look into the merits of the case and decide 
whether the decree of the lower Court is a just and 
proper one or not. AIR (V 20) 1933 Pat 31 : 11 Pat 
690 : 14 PLT 269 : 141 Ind Cas 130 (DB). 

-O. 46, R. 7, S. 115 — Order refusing to submit 

record to High Court. 

Under O. 46, R. 7, the District Judge is bound, 
if required by a party, to submit the record to the 
High Court with a statement of his reasons, whe¬ 
ther the last order is by the Small Cause Court or 
by the Sub-Judge, and the High Court is compe¬ 
tent to revise an order made by the District Judge 
refusing to submit a case, inasmuch as the refusal 
constitutes a failure to exercise jurisdiction vested 
in him by law. AIR (V 19) 1932 Nag 70 : 28 NLR 
54 : 137 Ind Cas 88. 

-O. 46, R. 7 — Small Cause Court’s proceed, 

mgs. 

The Small Cause Court being a Court subordi¬ 
nate to the Dist. Court, the Dist. Judge is compe¬ 
tent to make references of cases tried by that Court 
to the High Court under O. 46, R. 7. C. P. C. (1911). 
- 34 M 527 : 20 MLJ 946 : 9 MLT 100 : 8 Ind Cas 
1093 (DB). 

5F.Y.D./D.F. 27 


- O. 46, R. 7 — C. P. C., S 117, O 46, R. 7 (Ss. 632 

646-B old Code) — Revision — Small cause suit 
tried on regular side. 

The provisions of S. 646-B, followed in a revision 
case. (1904) 27 M 478 (479) (DB). 

-O. 47. 

See also, Civil P. C., S. 114. 

-O. 47 — Jurisdiction to review — Error apparent 

on the face of the record — Origin of error — Re- 
levancy for purposes of exercising jurisdiction. 

Where an error is found to be one apparent on 
the face of the record, whether it occurred by 
reason of the counsel’s mistake or had crept in by 
reason of an oversight on the part of the Court is 
not a circumstance which could affect the exercise 
of jurisdiction of the Court to review its decision. 
The question as to how the error occurred is not 
relevant in such a matter. Where the Court finds 
that a mistake has in fact crept into a judgment 
it would be appropriate for it to correct it on a 
petition for review raher than drive a party to an 
appeal to a higher Court. AIR (V 37) 1950 FC 131 : 
1950 RLW 158 : (1950) SCJ 117. 

-O 47 — Applicability to proceedings under the 

U. P. E. E. Act. AIR (V 37) 1950 Ail 229 : 1950 
ALJ 64. 

- O. 47 — Interlocutory order — S. 151, C. P. 

Code. 

A interlocutory order made in chambers can be 
reviewed by the Court under S. 151, and ought to be 
reviewed if the ends of justice require it, even 
though the application for such a purpose does not 
expressly fall within the language of O. 47. AIR (V 
17) 1930 Bom 294 : 32 Bom LR 665. 

- O. 47 — Review when allowed. 

Order dismissing for default an objection of judg¬ 
ment-debtor is not appealable because S. 2 (2) when 
defining a decree and stating that it includes the 
determination of any question within S. 47 express¬ 
ly states that it shall not include any order of dis¬ 
missal for default. 

Obiter — If order was not covered by O. 9 judg¬ 
ment-debtor should have applied under S. 151 or 
O. 47. AIR (V 16) 1929 All 123 : 112 Ind Cas 380: 
26 ALJ 1395 (DB). 

-O. 47 — Consent decree by fraud. 

It is not competent under O. 47 to obtain a re¬ 
view of a consent decree on the ground that the 
consent decree was obtained bv fraud. AIR (V 16) 

1929 Cal 470 : 33 CWN 883 (DB). 

-O. 47 — Application for adjournment by plain¬ 
tiff’s pleader refused — Order passed on appli¬ 
cation, in presence of pleaders in dismissing suit 
and another order on plaint dismissing suit ex parte 
— Having dismissed the suit in the presence of the 
pleaders for the plaintiff, the Court had no juris¬ 
diction to pass a second order of dismissal for de¬ 
fault of appearance by the plaintiff after the plain¬ 
tiff's pleader had left the Court — It was. therefore, 
a fit case for granting an application for review. 
AIR (V 16) 1929 Sind 38 : 115 Ind Cas 314 (DB). 

-O. 47 — Limitation. 

There is nothing in O. 47 to suggest that the 
application for review must necessarily be made 
within the same period which is allowed to a 
party’ for the alternative remedy by way of appeal 
or application for restoration of a suit which has 
been dismissed for default of appearance. AIR 
(V 16) 1929 Sind 38 : 115 Ind Cas 314 (DB). 

-O. 47 — Revision — Refusal to review. 

The discretionary powers of revision vested in 
the High Court by S. 115 are not in any way con¬ 
trolled by the provisions of O. 47; such powers are 
intended to apply even to orders disallowing a re¬ 
view application. 26 All 572, Diss. from. AIR (V 
16) 1929 Sind 33 : 115 Ind Cas 314 (DB). 
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——O. 47 — Applicability — Letters Patent Ap¬ 
peal. 

The provisions of S. 114 and the rules under O. 47 
apply to an application for review of a decree in 
any appeal under the Letters Patent. AIR (V 14) 
1927 Bom 232 : 101 Ind Cas 766 : 29 Bom LR 371. 

-O. 47 — Omission to file copies of record of 

rights — Bombay Land Revenue Code, S. 135-H, 
sub-S. 2. 

Where a certified copy of an extract from the 
record of rights relevant to the case was not pro¬ 
duced at the trial as required under S. 135-H of 
Bombay Land Revenue Code and the point was 
abandoned in appeal. 

Held, the defect should be cured by allowing the 
plaintiff to put in the certified copies of the extract 
from the record-of-rights and that the previous 
non-production is no sufficient ground for reviewing 
the decision. The High Court has the power as 
the Original Court has to allow a reasonable time 
for the production of the extracts ii it has not 
been produced and what is or is not is reasonable 
time is a matter entirely within the discretion of 
the High Court. Though the consequence of the 
omission on the part of the plaintiff to put in the 
necessary certified copy is as let down in sub-S. 2 
of S. 135-H. it cannot be said that the consequence 
must necessarily be given effect to at any stage of 
the litigation. Am (V 9) 1922 Bom 114 : 64 Ind 
Cas 156 : 46 Bom 79 : 23 Eom LR 745 (DB). 

——O. 47 — Specific performance — Defendant’s 
decree — Defective title. 

When the plaintiff in a suit for specific perfor¬ 
mance of a contract to sell, gets a decree and then 
discovers that the defendant cannot give him a 
good title his proper course is apply for a review 
or to file another suit to set aside the decree. AIR 
(V 10) 1923 Bom 26 : 67 Ind Cas 667 : 46 Bom 990 : 
24 Bom LR 496 < DB). 

-O. 17 — Events subsequent to decree. 

The decree ol the Privy Council reversing the 
decree of the High Court is no ground for review 
of the judgment passed prior to the decision of the 
Privy Council, on the strength of the judgment of 
the High Court. The ground of amendment must 
be something which existed at the date of the de¬ 
cree and the section does not authorise the review 
of a decree which was right when it was made, on 
the ground of the happening of some subsequent 
event. AIR (V 9) 1922 Mad 227 : 43 MLJ 33 : 70 
Ind Cas 741 : 1922 MWN 304 : 15 MLW 593 : 31 
MLT 473. 

-O. 47, It. 1. 

See also Civil P. C„ O. 9, R. 9. 

1. Appeal. 

See also. Note 21. 

2. Appeal from decree. 

3. Applicability and scope. 

4. Cessation of appeal. 

5. Compromise after decree. 

6. Consent decree. 

7. Court fee. 

8. Duties of Court. 

9. EITeef of. 

10. Error or mistake. 

See also Note 12. 

II. Ex parte order. 

12. Grounds for 

See also No 1 os 10. 17, and 18. 

13. Inherent power. 

See also Note 12 and C. P. C.. S. 151. 

14. Interpretation. 

See also Note 18. 

15. Limitation. 

16. Minors and pardanashin ladies. 


17. New evidence. 

See also Note 12 

18. Other sufficient reason. 

See also Notes 12 and 14. 

19. Power of Court. 

See also Note 3. 

20. Procedure. 

21. Revision. 

22. Second appeal. 

23. Small cause case. 

1. Appeal. 

See also Note 21. 

-O. 47, R. 1 — Discovery of new evidence — 

Review granted on ground of sufficient reasons — 
No appeal lies. 

Clause (b» of R. 4 of O. 47, Civil P. C., does 
not make the ground of the application decisive; 
it makes the ground of granting the application deci¬ 
sive. Where therefore, the Court grants the appli¬ 
cation not on the ground of the discovery of new 
evidence, but on the ground that there was a suffi¬ 
cient reason within the meaning of Cl. (c) of Sub-R. 
(1) of R. 1, O. 47, Civil P. C., for granting the 
application for review, no appeal lies against the 
order granting an application for review. AIR 
(Vol 31> 1944 Sind 68 : ILR (1943) Kar 393 : 211 
Ind Cas 364 (DB). 

-O. 47. Rr. 1 and 7 — An order rejecting an 

application for review even in proceedings under 
U. P. Encum. Estates Act (XXV of 1934) is not 
an order passed under S. 45 (1) of the Act but it is 
an order under O. 47, Civil P. C. Such an order, 
therefore, is not appealable. AIR (Vol 30) 1943 
Oudh 214 ; 1943 OWN (CC) 83 : 1943 AWR (CC) 19 
(1) and 6 (2) : 205 Ind Cas 456 (DB). 

-O. 47, R. 1 — Basis of review order not correct 

— Original order demonstrably wrong. 

Where the original order which has been review¬ 
ed is demonstrably wrong, the Appellate Court will 
not interfere with that review order even though 
the basis or reasoning on which the original order 
has been reviewed is open to criticism. AIR (V 28) 
1941 Mad 918 : (1941) 2 MLJ 390 : 54 MLW 263 : 
1941 MWN 1047. 

-O. 47, R. 1 — Execution of money decree — 

Before confirmation of sale of judgment debtor? 
property petition showing full satisfaction filed on. 
behalf of decree-holder — Subsequent application 
by decree-holder under O. 47. R. 1 and S. 151 on the 
ground that the application of full satisfaction had 
been fraudulently filed — Application dismissed; 

Held, that the application under O. 47, R. 1 and 
S. 151 was essentially one under S. 47. and hence 
the anneal was competent. AIR (Vol 21) 1934 Pat 
202 : 148 Ind Cas 549. 

-O. 47, R. 1 — Although if an application for 

review is rejected, the party applying would be 
debarred from asking for relief, he can, after a 
decree has been passed on review, claim in appeal 
against that decree that the amount awarded by the 
original decree should be increased. AIR (Vol 19) 
1932 Nag 143 : 28 NLR 245 : 140 Ind Cas 21. 

--o. 47. R. 1 — No right of appeal is given if the 

provisions of R. 1, 0.47 are contravened; what 
is meant, by R. 7 (i) (b) is that an appeal lies if 
tlie two provisos of R. 4. O. 47 are contravened. 


116 Ind Cas 221 : AIR (Vol 16) 1929 Lah 26. 

— O. 47. R. 1 — An order granting a review for 
other ‘•sufficient reasons” within the meaning of O. 
47. R. l of C. P. Code is not appealable. 66 Ind 


Cas 




\TR i Vol 9) 1922 All 366 (DB). 


-O. 17. Hr. 1. t iSs. 


(»28, (>2() old Code) — Review 


of judgment — Appeal — Second appeal. 

When an order granting a review of judgment 
lias been set aside on appeal the order passed in. 
appeal is final and not open to second appeal, 
i 1907) 6 CLJ 225 (225) (DB). 
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2. Appeal from decree. 

O. 47, R. 1 — Subsequent filing of appeal — 
Review, if incompetent. 

When an application for review has been made 
the subsequent filing of an appeal will not render 
the application for review incompetent. But, if 
the application for review is granted dining the 
pendency of the appeal, the appeal cannot be 
heard and must be dismissed. The reason is 
obvious ; the order appealed from has been super¬ 
seded by the order passed after review. AIR (V 25) 
1938 Mad 307 : 47 1VLLW 51 : (1938) MWN 656 : 183 
Ind Cas. 33. 

-O. 47, R. 1 — Application for review presented 

before appeal is preferred. 

II the application for review is presented before 
the appeal is preferred, the Court is not deprived 
of jurisdiction to entertain the application for 
review, on tne ground that when the application 
comes on to be dealt with, an appeal is pending. 
(1937) 170 Ind Cas 653 : 41 CWN 129. 

-O. 47, R. 1 — Appeal — Modification of lower 

Court’s decree in review before decision of appeal. 

Where during the pendency of an appeal, the 
decree appealed from is modified on an appli¬ 
cation for review made by the appellant, the 
appeal becomes incompetent by reason of the fact 
that the decree appealed from has been superseded 
by the order on the application for review modifying 
that decree. AIR (Vol 23) 1936 Mad 464 : 43 MLW 
542 : (1936) MWN 277 : 162 Ind Cas 261. 


R. 1—2. Appeal from decree 838 

opposite party prefers an appeal. (1921) 63 Ind Cas 
841 (All) (DB). 

-O. 47, R. 1 (1) (a) — Appeal — Filing of, 

after review. 

A Court can entertain an application for re¬ 
view and dispose of it on the merits even though 
subsequently an appeal is filed against the de¬ 
cree originally passed. The first Court dismisses 
the application for review on the ground that an 
appeal had been filed; but the High Court refus¬ 
ed to interfere in revision against the order of 
the first Court as the Judge had dismissed the 
appeal. 2 UPLR (HC) 43: 18 ALJ 135: 54 Ind 

Cas 764: AIR (Vol 7) 1920 All 160 (DB). 

-O. 47, R. 1 (1) (a) — Appeal — Filing of after 

review. 

An appeal may be preferred even after an ap¬ 
plication for review; the Court in such a case 
can proceed with application for review; but the 
hearing of the appeal must be stayed. 57 Ind Cas 
785: AIR (Vol 7) 1920 Cal 584 (DB). 

-O. 47, R. 1 (1) (a) — Appeal — Filing of ap¬ 
peal during pendency of review. 

If, during the pendency of an application for 
review, the applicant files an appeal against the 
order cf which he is seeking a review, the pen¬ 
dency of the appeal is no bar to the disposal of 
the application for the review. 17 ALJ 1021 : 42 A 
79 ; 52 Ind Cas 642 : AIR (Vol 6) 1919 All 67 (DB). 

-O. 47, R. 1 (1) (a) — Appeal — Filing of 

after review. 


-O. 47, R. 1 — Appeal filed. 

There is nothing in O. 47, R. 1 or in other 
provisions of Civil Procedure Code which would 
justify the Courts in refusing to entertain an appli¬ 
cation for review merely on the ground that 
subsequent to the making of the application, an 
appeal has been filed. The policy of the Code 
appears to be that a person cannot, after filing a 
second appeal, be allowed to obtain a review of 
judgment in the lower Court which should have 
the effect of altering the judgment and decree from 
which he has appealed. 119 Ind Cas 561 : AIR 
(Vol 16) 1929 All 375. 

-O. 47, R. 1 — Where during pendency of an 

appeal the order for review supersedes the original 
decree under appeal ceases to exist and the appeal 
cannot be heard. 116 Ind Cas 227 : 31 Bom. LR 
137 : AIR (Vol 16) 1929 Bom. 183 (DB). 

-O. 47, R. 1 — Where an application for review 

is filed after an appeal has been filed by the opposite 
party, the Court to which the application for review 
is made should decline to proceed with the appli¬ 
cation until the appeal has been heard and should 
direct the applicant to obtain the relief which 
he desires by means of review, by filing cross¬ 
objections to the same effect. (1927) 99 Ind Cas 
271 : 3 OWN 968 (DB). 

-O. 47, R. 1 — There is no necessity for review 

while an appeal from the original decree is pend¬ 
ing, because the plaintiff respondent in the Appel¬ 
late Court could have got the decree modified in 
_ the Appellate Court. But if a review is made and 
allowed, the decree to be appealed against is the 
review decree. 90 Ind Cas 119: AIR (Vol 13) 
1926 Oudh 55. 

--O. 47, R. 1 — Appeal filed. 

Where an application for review is preferred 
before the filing of an appeal it is the duty of the 
Court to decide the application on the merits 
.notwithstanding the fact that an appeal has sub¬ 
sequently been filed. (1922) 65 Ind Cas 125 (Pat) 
(DB). 

-O. 47, R. 1 — O. 47, R. 1, does not apply 

Where after filing an application for review the 


An application for review can be continued 
after the filing of appeal from the decree. If 
the review succeeds then the appeal becomes in¬ 
competent and cannot be heard. 15 NLR 65: 50 
Ind Cas 329 (2) : AIR (Vol 6) 1919 Nag 78. 

-O. 47, R. 1 (1) (a) — Appeal — Review — 

Order of Lower Court after appeal. 

A lower Court cannot review its order after it 
has been confirmed on appeal. 40 PR 1918: 60 
PWR 1918: 45 Ind Cas 84: AIR (Vol 5) 1918 Lah 
45 (DB). 

-O. 47, R. 1 (1) (a) — Appeal — Filing of 

after review. 

The court must proceed with a review applica¬ 
tion though an appeal is preferred subsequently 
by the applicant. But once the appeal is heard 
and a final decree passed, in appeal, the review 
cannot be proceeded with. If on the contrary the 
application for review is successful the appeal 
abates. 44 C 1011: 41 Ind Cas 497: AIR (Vol 4) 
1917 Cal 29 (DB). 

-O. 47, R. 1 (1) (a) — Appeal —? Review after 

appeal. 

The application for review is not maintain¬ 
able after preferring an appeal aaainst the same 
decree. 35 Ind Cas 867 (2): AIR (Vol 3) 1916 All; 
90. 

-O. 47, R. 1 (1) (a) — Appeal — Review filed 

before appeal. 

Per Shah, J.: If an application for review is 
made and also an appeal is preferred, the Court, 
to which the review application is made, can still 
entertain the application for review. 38 Bom 416 : 
16 Bom LR 189: 23 Ind Cas 513: AIR (Vol 1) 

1914 Bom 1 (DB). 

-O. 47. R. 1 (1) (c), O. 6 — Other sufficient rea¬ 
son — Prior case reversed in appeal. 

When a decree in a small cause suit was based 
on a finding in an original suit; the Judgment in 
which was reversed in appeal, the proper proce¬ 
dure was to apply to the Court which passed the 
decree to review its decision. (1913) 13 MLT 225: 
19 Ind Cas 214. 
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——O. 47, Rr. 1 (2) and 7 — Application for re¬ 
view — Appeal filed against decree — Admissi¬ 
bility. 

A Court has no jurisdiction to entertain an ap¬ 
plication for review of its own judgment, where 
an appeal has been filed against the same and 
the applicant has an opportunity of presenting 
his case in that appeal. (1911) 14'OC 108: 11 Ind 
Cas 343. 

——-O. 47, R. 1 — Inconsistent remedies — Appli¬ 
cation for review of judgment — No bar to subse¬ 
quent suit, to vacate judgment for fraud. 

The doctrine of estoppel bv election of reme¬ 
dies rests upon the principle that litigant cannot 
come before a Court of justice an<j have recourse 
to repugnant remedies. The remedy by a review 
and one by suit are not inconsistent and a prior 
application for review and its dismissal are no 
bar to a subsequent suit to set aside the decree. 
(1909) 13 CWN 1197 (1216, 1219); See 10 C 1 (8); 
12 M 325 (329); 10 C 924 (927, 928). 

-O. 47, Rr. 1 (2) and 8 — Appeal — Filing of, 

after review. 

If an appeal is preferred after a review of appli¬ 
cation by the same or opposite party, the latter 
may be heard by the Court to which it is present¬ 
ed but the jurisdiction of hearing the review ap¬ 
plication should be exercised with the greatest 
care ana only in a very strong case. (1909) 32 Mad 
416 : 6 MLT 135 : 19 MLJ 383 : 2 Ind Cas 802 (FB). 

“ 47, R. 1 (S. C23, old Code) — Review' of 

judgment — Effect of order on review — Appeal 
from original decree. 

Where an application for review of judgment 
is glanced the result is a new decree superseding 
the original decree, and not merely some amend¬ 
ment thereof. An appeal was hied pending an 
application lor review of judgment in the Court 
below; the review was granted: qn order passed 
which purported merely to amend the decree then 
under appeal. 

ITolch that the order tor review superseded the 
original decree; the decree under appeal had 
ck j ^;! to exist anti the appeal could not be heard. 
U. ),h AWN 265: 28 A 240 (241) (DB). 


r> 

j. 


Applicability and scope. 


47, H. 1 - 

o. 43 of 


Applicability — Order passed 


-O. 

under o. 43 of the Provincial Insolvency Act. 
0947; 2 MLJ 425: AIR < Vol 35- 1918 Mad *233. 

-O. 47, R. 1 — An application for relief under 


Ben. Money-lender's Act. by rc-oponing the decree 
is an original application and not one for review 
under O. 47. Civil P. C. AIR (Vol 30> 1943 Cal 
170: ILR ‘1942; 2 Cai lid; 46 CUN CUT: -08 ]ncl 
Cas 154 (Dd). 

-O. 47, R. 1 — Proceedings under other Acts. 

Unless a statute provides a lemedy by way of 
review, the Court cannot review it.; own judgment 
except in very exceptional circumstances, such as, 
example, where it passed an older in adver- 
k-.'.iy or on account oi some tui.se representation 

■ \ 'In' officers u-. tin 1 Court. AIR (Vol 28) .1941 

<4 L 52 AIL;7 7 oS: J9-1U AL.YN 1140; (1940) 
2 MLJ 780. 

-C). 47. R. l - Grant to ‘inamdai" attracting 

J- on Rui« . ui B r.r Code — Judge holding that 
fu'i.t r;.un il i i liencir ol sub-grantees and ex- 

■ ' • .>1 ing esixt e i i > iii all K ‘.nun*; 

Held, that the v.vw ot ihe Judge that though 
da- si-mi by th ‘ f rown ; ) an 'in.nm.iar* attracted 
Rr. 5. 1] and 1 i ot (lie in. m Rules m the Bci'ar 
’ ‘ ! . du » t.; the domes irom the 

l>i i Lv r xwr-ii; :\{ '■ • ol ihe ‘imumiar’ laid estate 
th-d e i noi he :u , ac 11 ,.j though they were 
'nix.ndar. . was errono-us but no review would be 
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allowed against this decision. AIR (Vol 26) -ma 
Nag 145 : ILR (1938) Nag 151 : 1938 NLJ 48 * 182 
Ind Cas 232 (DB). 

(Overrules AIR (Vol 15) 1928 Nag 305 (2) : 113 Ind 
Cas 890). 

■O. 47, R. 1 — Interlocutory order admittin 


cr 

to 


evidence — Court, if can legally vary order 

Where an interlocutory order that certain* evid¬ 
ence is admissible is passed, it can be legally varied 
by the Court though it is not often done AIR 
(Vol 24) 1937 Lah 176: 39 PLR 262: 172 Ind Cas 
619. 

-O. 47, R. 1 — The mere fact that an appeal 

lies from an order is no justification for reject¬ 
ing an application for review of the order AIR 
(Vol 20) 1933 Lah 226 : 34 PLR 273 : 14 Lah 55 • 144 
Ind Cas 768. 

-O. 47, R. 1 — Disposal of connected case. 

There were two connected appeals between the 
same parties, one before a Bench of two Judges 
and the other before the single Judge of the Hi P gh 
Court. The respondent in one was the appellant 
in the other and the matter at issue was practi¬ 
cally connected. The appeal before the two Judges 
was dismissed under O. 41, R. 11 and no notice 
was issued to respondent. The other appeal was 
heard and decided, the appellant was till then 
unaware of the dismissal of the connected appeal. 
The judgment was delivered but subsequently the 
appellant applied for review as the point on which 
the appeal was decided adversely to appellant was 
decided in favour cf the appellant by the Bench. 

Held, that the case came within the purview of 

O. 47, R. 1. AIR (Vol 17) 1930 All 621 (DB). 

-O. 47. R. 1 — Dismissal for default. 

Per Jwala Prasad. J. — Application of the de¬ 
cree holder for ascertainment of mesne profits 
was dismissed on account of non-payment of 
Court-fee can b? restored under S. 15i, C. P. Code 
but not by way of review. 5 Pat 361: 7 PLT 313: 1923 
PHCC 49: 93 Ind Cas 939: AIR (Vol 13) 1926 Pat 
218 (FB). 

O. 47, R. 1 (S. 623, old Code) — Review in 
Letters Patent Appeals — Letters Patent, N. W. 

P. , 8. 10. 

Section 623 C. P. C., does not apply to a judgment 
passed bv two Judges of the High Court in an 
appeal under S. 10 oi the Letters Patent. (1904) 
1 ALJ 509 (511) (DB). 

~—O. 47. R. 1 — S. C23 C. P. C. (Old) is only an 
enabling section. The procedure prescribed there¬ 
in not compulsory, th .nigh in ihe case of mis¬ 
take. an application under that section is doubt¬ 
less the simpler and expeditious course. A suit 
will lie lo rectify a minahe in a decree which was 
Joum! al;o in the judgment. (1904) 8 CAN 473 
<475) (DB). 


(). 47. K. 1 (S. 673 old Code) — Insolvency 

order, setting aside of — Application by creditor's 
not party to a prior order. 

Section 623, C. P. C„ appears to contemplate 
action by a party to a decree or order; and conse¬ 
quently. an application by a creditor not party to 
the order to set aside an insolvency order obtained 
on (lie motion of another creditor does not fall with¬ 
in S. 623. (1994) 8 CWN 168 (469) (DB). 

4. Cessation of appeal. 

'L 4 1 , R. 1 (i) (b) — Review — Competency 
— Appeal dismissed as incompetent — Review of 
judgment appealed against. 

Where an anneal Irom a judgment is dismissed 
as being incompetent a review of the judgment, 
apot aled against, will fall within the purview of 
o. IT. XI. l u) (b». C. P. Code. AIR (Vol 35) 1^48 

A 213 TT.R ,1 DU}* AM 237; 1948 ALJ 111; 1948 A LAV 
165 (DB). 
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-O. 47, R. 1 — Review — Competency of review 

after dismissal of appeal as time-barred. 

An application for review of judgment presented 
after the filing of appeal from that judgment is 
incompetent, even if the appeal is subsequently 
dismissed as time-barred. AIR (Vol 32) 1945 Bom 
40: 46 Bom LR 671: 1LR (1944) Bom 675: 220 Ind 
Cas 327. 

-?0. 47, R. 1 — Discovery of material evidence 

— Appeal already filed Subsequent withdrawal of 
appeal — Whether can validate application for 
review. 

Irrespective of the time when a person aggriev¬ 
ed by a decree discovers material evidence, viz., 
whether before or after an appeal is filed, he has 
no right to apply for a review if he has already 
preferred an appeal. He being incompetent to 
apply for a review, his application is invalid, and 
the Court will have no jurisdiction to enquire 
into the application. The subsequent withdrawal 
of the appeal cannot validate the application for 
a review which was initially void so as to con¬ 
fer on the Court a jurisdiction which it had none 
when the application was filed. AIR (Vol 22) 
1935 Nag 174: 31 NLR 418: 157 Ind Cas 366. 

-O. 47, R. 1 — Per Mitter, J.—The scheme of 

the order relating to review in the Civil P. C. 
is that in those cases in which an appeal lies the 
application for review should be filed before the 
appeal is lodged and an application for review of 
a judgment is not competent after the appeal 
therefrom has been dismissed on the merits. AIR 
(Vol 19) 1932 Cal 171: 36 CWN 40: 144 Ind Cas 
561 (DB). 

--O. 47, R. 1 — Appeal summarily dismissed — 

Subsequent application for review in lower Court. 

Where a second appeal from a decree has been 
dismissed under O. 41, R. 11, it is no longer open 
to the lower Appellate Court to entertain an ap¬ 
plication for review of its judgment. AIR (Vol 13) 
1931 All 704: (1931) ALJ 945: 133 Ind Cas 432 (DB). 

-O. 47, R. 1 — Application for review pending 

appeal — Withdrawal of appeal — Test of juris¬ 
diction — Proper procedure. 

Under O. 47, R. 1, the Ccurt has no jurisdiction 
to entertain an application for review if at the 
time of the prosecution of the application, an 
appeal from the decree sought to be reviewed is 
pending, and a subsequent withdrawal of the ap¬ 
peal before the application comes on for hearing, 
cannot cure the initial defect and give the Court 
jurisdiction to proceed with the application. 

Dictum ; —The provision of law could be easily 
complied with in such cases by the simple pro¬ 
cess of filing an application for review first and 
the appeal subsequently. AIR (Vol 18) 1931 Bom 
232: 33 Bom LR 378: 132 Ind Cas 446 (DB). 

--O. 47, R. I — Appeal disposed of. 

When an appeal has not only been preferred but 
has also been disposed of, whether it has been dis¬ 
missed or allowed, the appellant cannot be placed 
in the position as though “no appeal has been 
preferred” and no application for review of an 
order summarily dismissing an appeal lies. AIR 
(Vol 16) 1929 Bom 225: 118 Ind Cas 255: 31 Bom 
LR 436. 

-O. 47, R. 1 — A suit was decreed by the trial 

Court but in appeal it was dismissed. An appli¬ 
cation for-review of the appellate decree was suc¬ 
cessful and thus the suit was again decreed. In 
an appeal to Privy Council from that decision it 
was held that the decree of the High Court in 
appeal be restored and the suit dismissed with 
costs throughout. The plaintiffs then applied for 
leave to appeal to Privy Council which was grant¬ 
ed by the High Court holding that the order of 
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Privy Council merely held the review application 
to be incompetent. 

Held, that the appeal to Privy Council must be 
dismissed as it was an appeal from a non-existent 
suit. AIR (Vol 12) 1925 PC 174: 89 Ind Cas 185: 
26 PLR 526: 6 LR PC 128. 

-O. 47, R. 1 — Appeal dismissed — Effect of. 

When an appeal to the High Court stands dis¬ 
missed under O. 41, R. 11 of C. P. Code (1908), no 
application for a review can be entertained or 
proceeded with in the lower Court. There is no 
sufficient reason within the meaning of O. 47, R. 1 
(1), why a review of the order under O. 41, R. 11 
should be granted. If a party elects to proceed 
with an appeal and gets decision against him, it 
is no ground for a review that if he had known 
the decision would go against him he would have 
taken a different course. AIR (Vol 9) 1922 Bom 
130: 63 Ina Cas 910: 46 Bom 1: 23 Bom LR 597 (DB). 

-O. 47, R. 1 — Effect of withdrawal of appeal. 

Where an application for review is presented 
after an appeal has been filed by the applicant but 
before the disposal of the review application the 
appeal is withdrawn, the appeal must be treated 
as if it had never been “presented” within O. 47, 
R. l (a). AIR (Vol 8) 1921 All 197: 61 Ind Cas 
334: 43 All 288: 19 ALJ 24 (DB). 

-O. 47, R. 1 (1) (b) and O. 9, R. 9 — Order of 

dismissal for default — Review. 

Plaintiff can apply for review when his suit has 
been dismissed for default under O. 9, R. 8 and 
he has not applied under O. 9, R. 9 to set the order 
aside. 1 Pat LT 547 Not Foil. AIR (Vol 6) 1919 M 844: 
9 LW 311: (1919) MWN 246: 37 MLJ 59: 50 Ind 
Cas 327. 

-O. 47, It. 1 (2) — Right to apply or review —> 

Appeal by some of the defendants summarily dis¬ 
missed. 

The expression “where the ground of such appeal 
is common to the applicant and the appellant” 
refers to a case where the grounds of appeal and 
review are the same and does not refer to a com¬ 
parison between the actual appeal by a party and 
a possible appeal by the applicant for review. If 
an appeal by some of the defts. has been sum¬ 
marily dismissed under O. 47. R. 11, an application 
for review of the judgment appealed against “on 
the ground of discovery of new and important 
matters or evidence” should be dismissed if review 
is sought by the defts. who preferred the appeal 
but if the other defts. apply, the application is not 
entertainable as the grounds of appeal are differ¬ 
ent from the,grounds of review and as these defts. 
could not possibly present their case to the appel¬ 
late Court as respondents, the appeal being sum¬ 
marily dismissed. AIR (Vol 4) 1917 Cal 417: 24 
CLJ 517: 21 CWN 430: 36 Ind Cas 480 (DB). 

-O. 47, R. 1(1) (b) and O. 41, R. 10(2) — Dis¬ 
missal of appeal under O. 41. R. 10 (2) C. P. C.— 
Application for restoration o? an appeal. 

Semble.—An application for restoration of an 
appeal rejected under O. 41, R. 10 (2) may be 
treated as an application for review of the order 
rejecting the appeal. AIR (Vol 3) 1916 C 227: 32 
Ind Cas 86 (DB). 

-O. 47, R. 1 (1) (b) — Dismissal for default. 

Rule 1 (1) of O. 41, C. P. C., enables a court to 
entertain an application for review of an order 
of dismissal for default even in cases where no 
application for restoration of the suit is made 
within time. 108 PWR 1913: 181 PLR 1913: 109 
PR 1913: 19 Ind Cas 431 (DB). 

-O. 47, R. 1 (2) — Withdrawal of appeal — 

Review lies to original Court. 

On the withdrawal of the appeal the original 
Court has jurisdiction to entertain an application 
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f Anf eview of its judgment. (1912) 14 Ind Cas 327 
(All) (DB). 

5. Compromise after decree. 

~ - 47 » R *. Ss. 114, 152 (Ss. C23, 206 Old Code) 
T’ coni promise after decree — No amendment of 
decree except under S. 20G or S. 623 of the Civil 
Pi cedure Code — Proceeding- in execution barred 

Art 179 ~~ Limitation Act (XV of 1877), Sch. II, 

A - Ued i?° re 1 C0 1 ver lan d from B, C, D and E, B 
^ kn °wledged his right, and C and D de- 

SUlt V decree was passed jointly and 

E AfterwfrHQ S A B ’ h vP’ ^ COnditionall y against 
Ar, ds AandD entered into a compromise. 

An application by C and D for leave to aooeal 

* hG Council was withdrawn, "the^two 

parties to the compromise having got an order for 

r^Z d T U ° f the decree in ^ terms. An appfi- 
cation lor execution was put in by A. P 

.Held, (1) that the High Court could not alter 
its own decree except under S. 206 or S. 623 of 

hoi f , ClVl1 Pro . cedure - The e™und of review 
l , V ? been . existln g at the time of the decree 

hnn f! U d n °l be subsequent. Such amendment 
hacl no operation either in favour of or against 

^ endants who had not been parties to the 
petition for that amendment. (2) The period of 

nnf 1 ran fro , m the date of the Primary, and 
not Ox the amended, decree of the High Court 

W ?* s h f nce barred b - v limitation. (3) 
Instead oi attempting the alteration in the decree 

the High Court could properly have made the 

nrUST l:;e a rule of Court, and have stayed all 
proceedings against the defendant who was a party 

94 tvt m 2! ior enforcing it against him. U90l') 

mim'cwnto ffg‘,. LR 771: 27 IA 197: 10 MLJ 

6. Consent decree. 

7 , 4 *’ T Consent decree sought to be vaca- 

1 • '' r amended on ground of fraud 

for 0 n«r?S C1 i C ° UrSe and indeed the only course. 
S y d S nng 10 have a consent decree 

fmi i . C lor IP- !vS led . UP ° n the eround that R was 
suh lor thn P‘ ocu ied, is to proceed by a separate 

O o U i5: not com petent under 

ground ih^r l 1 a lcvlew 01 consent decree on the 

fiaud atp /u 0 i ^2 usent decrce was obtained bv 

IndCas'55? (DB, 941 PlU ° 74: 7 BR 795: 194 

St ' ,lins a " dc 

ground off t0 , ' SCt a:;ido 11 tonsent decree on the 

stituteri 1 q,', '' "" will lvivc to be in- 
stiuiUd. Such a decree cannot be set aside tor 

fraud under O. 47. , 1933 , l H Ind Cas 82 ?U %ah. 

m 1 r < * R \. 1 ~~ Grounds lor Review — W cc 
T — n> abiue by result oi another suit. 

hl a S A lit parties a 2i*ee to abide bv the 
cc mou m another suit and alter the decision of 

thnf- rwf. ,a Q ? cl *f e P ass cd in accordance with 
that decision, but the decision 111 the other soil is 

r^c 0 ;'T a] i such —1‘■ 

Cons°nf^;i U; <C) Otlur snllkient reason - 

2*fs» ss&s?sas. r cr 

f-Sll'WS 83W&S75~ 

Ind Cas 894 tDB). ' UJ1 - 10 

<■>• 47, It. 1 (], {c) 
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the ground of clerical error or when it does not 
represent what the Court intended to decide (lonQi 
13 CWN 1197: 10 CLJ 420: 2 Ind Cas 129 (DB) 

7 -O- 47 > *■ 1 (S. 623 Old Code) _ Compromise 

decree — Compromise by vakil — Semble 

Per Banerjee, J. : That a decree on a Comoro- 
mise might be set aside on an application for 
review on the ground that the compromise was 
entered into by the vakil without the client’s 
authority. (1902) 6 CWN 82 (85) (DB). 

7. Court-fee. 


cation lor review. ~ C,ms, , ‘‘ ‘ U 'c r cc - Appli- 

An application for review mav be untie when 
the concent decree is sought to be Impeached^ 


—?• 4, » R - 1 and O. 33, Rr. 5 and 15 — Review 
or dismissal of pauper petition after its rejection 
because court-fee was not paid even after several 
extensions of time — Maintainability — Court-fee 
paid on review- being allowed Refund when re¬ 
view- found not maintainable. 

An application to sue as a pauper though re¬ 
jected on 23rd June. 1945. was ultimately dismis- 

sed °“ 21st J uly, 1945, because court-fee was not 
paid though the petitioner was given more than 
one extension of time within which to pay the 
requisite court-fee. This was subsequently review¬ 
ed on an application under O. 47, R. 1 , c. P 
Code on the petitioner paying half the court-fee 
on the review petition and full court-fee on the 
plaint. In revision, 

._ H £] d: None of the conditions mentioned in O 
47. R. 1 were present in the case. The order of 
dismissal as passed in the case was really not one 
contemplated by the Code and as the review appli¬ 
cation could not be brought within the scope of 
O. 47. R. 1 it was not maintainable. 

C^urt-fee paid on the plaint in pursuance of 
the illegal order allowing the review petition can 
be refunded but not the half court-fee paid on 
the review petition as the fact that it is found to 
be not maintainable will not justify a refund of 
the court-lee paid on it. 

Obiter: Strictly, the rejection of an application 
to sue in forma pauperis is under the Code intend- 
ecI to be penalised under O. 33, R. 15 . C. P. Code 
and there is no statutory support for the practice 

“ bas ? ro jy n l, P °f giving pauper applicants 
after the rejection of their petitions to sue in 
lorma paupens time to pay court-fee and allowing 
hem in fact to sue. first paying the costs of those 
opposing their pauper application. AIR. CVol 37) 
I9o0 Mad 50: 1949 MWN 576: (1949^ 2 MLJ 145. 

°- 47 * R ■ 1 — Where a plaint is rejected for 
non-compliance with the order for payment of 
court-fee. a review of that order is permissible and 
the Court has discretion to restore the suit AIR 

<VoI 23> 1936 Pat 310: 2 BR 531: 17 PLT 766-162 
Ind Cas 992. 

—-O. 4 7, It. 1 — Court taking Fasli year for cal- 
vulatmg profits and not applying General Clauses 
Act (\ of 1897) — Deductions —> Arguments about 
deductions not made at time of original order — 
Whether can be made on an application for ro¬ 
ll))" ~ Courl Fees Act (VII of 1370), S. 7 (v) (a) 

Whore in a suit for possession of a part of a 

viliaae which was revenue-free, the Court, in cal- 

culating the profits under S. 7 tv) tc) of the 

C"U!| Fees Act. took the Fasli year and it was 

u'-ced in an application for review that according 

10 1 , General Clauses Act, the year to be taken 
wns the calendar year : 

Held. that, inasmuch as S. 3 of the General 
( Act- states that the definitions would apply 

uiuess there was anything repugnant to the con- 
\t, and m view of Sub-Ss. un and ,b^ of Sub-S 
<y> 01 s. 7 Court Fees Act. the Court was right 
n taking the Fasli year for Sub-S. <e> where the 
Und was revenue-free and that it could not be said 
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that, in not applying the General Clauses Act 
there was any error apparent on the face of the 
record: 

Held, also that whatever argument about de¬ 
ductions was to be made should have been made 
at the time of the original order and not later 
on in an application for review. AIR (Vol 22) 
1935 All 642 (1): (1935) ALJ 548: 1935 AWR 640 
(1): 155 Ind Cas 668. 

-O. 47. R. 1 — An application for review of a 

" . . _ 4 s 1 111 
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judgment is to be charged with court-fee calculated 
on the basis of the relief which the applicant seeks 
in review. Where a review is applied for only 
against the part of the judgment of the Appellate 
Court which relates to the order of costs, the ap¬ 
plication is to be stamped ad valorem on the 
amount or sum awarded as costs against the ap¬ 
plicant in the Appellate Court. AIR (Vol 20) 1933 
Rang 203: 11 Rang 120: 146 Ind Cas 560. 

_O. 47, R. 1 — Certificate for refund of court-fee 

— Condition — Failure to appear at original hear¬ 
ing. 

The requirements of S. 15, Court Fees Act are 
(1) the admission of the application for review of 
the judgment irrespective of the correctness of 
the grounds for the admission. (2) A reversal or 
modification of the former decision on the ground 
of mistake in law or in fact, such reversal or modi¬ 
fication not being due wholly or in part to fresh 
evidence which might have been produced at the 
original hearing. If these conditions are satisfied, 
the applicant for review is entitled to a certificate 
for refund of court-fee, and the fact that the ad¬ 
verse order first passed was due to the laches of 
the applicant in not appearing and presenting his 
oase at the original hearing is immaterial. AIR 
(Vol 19) 1932 Pat 86: 13 PLT 284: 10 Pat 649: 135 
Ind Cas 83 (DB). 

-O. 47, R. 1 — Where a Judge passed an order 


for payment of Court-fees his successor cannot vary 
the order or refuse to hear opponent. AIR (Vol 
13) 1926 Rang 89: 5 Bur LJ 9: 95 Ind Cas 541 (DB). 

-O. 47, R. 1 — Grounds for Review — Court-fee 

— Paid in time to pleader. 

The deficit court-fee demanded by the Court was 
paid by the plaintiff to the pleader who handed 
it to his clerk to put it in Court. The clerk mis¬ 
appropriated the money and filed bogus applica¬ 
tions for time to pay the deficit Court-fee with the 
result that the Court, being tired of such applies 
tions, ultimately rejected the plaint. The plain¬ 
tiff coming to know of the result of the suit and 
the deceitful conduct of the clerk filed an applica¬ 
tion in Court for revocation of the order rejecting 
the plaint and for restoration of the suit to its 


■O. 47, R. 1 (S. 623 Old Code) —. ‘Any other 

sufficient reason’ — Title. 

Per Richards J.: The fact that the Court-fee on 
the plaint, at first held to be inadequate, is after¬ 
wards found to be sufficient is a good ground for 
granting a review of judgment. (1905) AWN 154: 
2 ALJ 465: 27 A 695 (696). 

8. Duties of Court. 

-O. 47 R. 1 — If a Court is of opinion that there 

^ . ■ . r . . . ... - ... : 1- A 1 f 


is not sufficient ground for review, it should reject 
the application under R. 4 (1), O. 47; if it is of 
opinion that there is sufficient ground, then it will 
grant it under certain provisos. But merely be¬ 
cause the Judge issued notices to the other side 
he is not precluded thereafter from rejecting the 
application under R. 4 (1), O. 47. AIR (V 27) 1940 
Rang 144 : 189 Ind Cas 570. 

-O. 47, R. 1 — Obiter. — Where a decree directs 


the doing of a certain thing, then that thing must 
be done unless and until the decree is altered or 
provides on the face of it for the limits of its own 
existence. It is not like a contract which can be 
varied by common consent and in which the law 
recognising the unwillingness of the average person 
to put into writing clauses which are too obvious 
to his mind to require mention, takes into con¬ 
sideration the surrounding circumstances. No 
such laxness can ordinarily be imputed to Judges. 
Their decree can only be varied or altered by the 
Court itself and only in a particular way. AIR 
(V 26) 1939 Nag 249 : 1939 NLJ 409 : ILR (1941) 
Nag 437 : 185 Ind Cas 580 (DB). 

_O. 47, R. 1 — Court’s function is not to review 

all evidence. 

Urging various points arising in the evidence for 
reconsideration of a contract in review amounts 
to asking the Court to review the whole evidence 
in the case: this is not the function of the Court 
setting in review of its own judgment. AIR (V 22) 
1935 Nag 245 : 31 NLR 372 : 159 Ind Cas 998. 

_O. 47, R. 1 — Court should confine itself to 

particular matter sought to be reversed. 

Where a review application is filed for the pur¬ 
pose of having a clerical error put right, the Judge, 
in deciding the application, should confine himself 
to this matter, and if he decides other matters, 
there is an illegality or material irregularity in the 
proceedings. AIR (V 20) 1933 Rang 151 : 145 Ind 
Cas 158 (DB). 

-O. 47, R. 1 — Grounds in petition. 

In granting a review, the court should not travel 
beyond the grounds mentioned in the application 
for review. (1901) 5 OWN 485 (486). 

9. Effect of. 


original file. 

Held, that the suit must be restored to file. After 
having paid the money to a duly constituted agent 
and an officer of the Court under the Legal Practi¬ 
tioners’ Act and the rules of the High Court, whose 
duty it was to deposit it in Court, the responsi¬ 
bility of the plaintiff ceased until he was inform¬ 
ed of the default made by the pleader or his clerk. 
AIR (Vol 12) 1925 Pat 435: 91 Ind Cas 213: 4 Pat 
180: 1925 PHCC 147 (DB). 

_O. 47, R. 1 (1) (b) — Dismissal of appeal for 

deficient Court fee — Not a dismissal for default. 

An order dismissing a memorandum of appeal 
as being insufficiently stamped is open to review 
under O. 47 and no application for restoration of 
the appeal can in such a case be made under O. 41, 
R. 19. An application for review bearing Court 
fees prescribed for such applications is the_propei 
remedy. AIR (Vol 7) 1920 P 608: 55 Ind Cas 502 

(DB). 


_O. 47, R. 1 — Where the Judge contrary to the 

provisions of O. 47, R. 1 reviews his own judgment 
suo motu and allows the plaintiff interest at 9 per 
cent per annum from 1927, and there is no finding 
recorded in the original judgment that the Plain¬ 
tiff was entitled to this rate from 1927. the modifi¬ 
cation cannot be held to be of the nature of an 
amendment permissible under S. 152. AIR (V 28) 
1941 Lah 212 : 43 PLR 88 : 195 Ind Cas 157. 

-O. 47, R. 1 — Effect of notice. 

Where a rule for a review of judgment is granted 
it has not the effect of reversing the judgment but 
it holds the judgment in suspense until the review 
application is heard. AIR (V 11) 1924 Bom 310_: 
48 Bom 210 : 26 Bom LR 103 : 79 Ind Cas 7o3 
(DB). 

_O. 47, R. 1 — Validity of — Decree how challeng¬ 
ed _ Review and Suit — Remedies, alternative — 
Res Judicata. 
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The validity of a decree may be challenged either 
by an application for review or by a suit to set 
it aside. When, however, a party has elected to 
proceed by way of review and the matter has been 
decided against him, he cannot be allowed to have 
recourse to the remedy by way of suit, even though 
he seeks in the suit to challenge the validity of the 
decree on grounds which he did not take, but might 
have taken, in the review proceedings. The decision 
upon the questions raised and decided in the review 
proceedings is res judicata. (1905) 2 CLJ 503 
(509, 510) : 10 CWN 529. 

10. Error or mistake. 

See also Note 12. 

(a) Absence of apparent error. 

(b) Apparent error. 

(c) Clerical error. 

(d) Error of Court. 

(e) Error of law. 

(f) Error of party or counsel. 

(a) Absence of apparent error. 

47, R. 1 — Ground for review — Error of law 
— Order interfering under S. 115 on ground that 
Court below had committed error of law — If open 
to review. 

It is now well-established that a mere error of 
law would not attract the operation ol O. 47 R l 
C. P. Code. The error must be one which is blatant 
and obvious, it must be an error which does not re- 

merit ^ elaborate disc ’-ission for its establish¬ 
es there are decisions holding Hint, a serious error 
of law would give the High Court jurisdiction to 
interfere under S. 115. C. P. Code, a judge of that 
Coiui, making a Rule absolute under that section 
on the giound that the Court below had committed 
an error of law cannot be said to have himself 
comrmtted a mistake or error apparent on the face 
of the record. It may be that his decision is wrong 
m law but that fact alone will not give the aggrieved 

P? rp '’J? Iiave tlle judgment reviewed. (1949) 

Oo U W N oo9. 

=$£& m isft zsr 

S ZS\SS, “ > u « «« 311 ■ 

O. 47. R. 1 — Error of law. 

In order that a mistake or error mav constitute 
aground under O. 47. R. 1. Civil P. C /. for review 
it mu.^t be one apparent on the face of the record 
and not one which may require extraneous mailers 
t h ° p ’™' e t h ? "nclc-rljlns foliar. Such an error nor 

Prn.mrl !'■ ' >,a 01 '' ’ 1,1:11 ■<- 'MV be 0. VP.lill 

giouH.ri Mn i a , v mn . f have been indisputable at the 
date °' !ne decision which is characterised as erro- 
neou.i. A view of law taken bv .) Judcr on a dr. 
balable point, and subsequently found bv an. aulho- 
nUtve pronouncement to bo in cm rcet is not a. 
n is ake appnr ent on the face of the record so as to 
ent ile the aggrieved party to apply under O. 47 
1. AIR (V 3! > 1044 Oudh 10.0 : 1044 AWR (CC»' 

81 : 1944 OWN <CC> 7(1 : 217 Ind Cas 1.32 (Db"k 

law — wh R 1 ~\ An f I bvions nild patent error of 
t . v ,,ai ' mav ne called a blunder — mav be a 
good ground for review but where there is no ob_ 
V101,s aiKi apparent blunder, no review’ lies. 

Where the High Court reversed a decree of the 

0,1 n:s i.oi facts taitUw 

a qu. lie, of nomencbliirc upplin] to a sum' of 

nonp paid by the defencbiUs, and the dpfendant. 

ippikd ..,1 review on the ground that a new eon- 
cent ion was put forward : 

Held, that there was no new contention nor any 
apparent blunder and that review should not be 


, O. 47, K. 1 — 9 . Effect of 848 

allowed. AIR (V 20) 1933 Rang 85 : 146 Ind Cas 
946. 

-O. 47, R. 1 — Onus of proof. 

Where the question was as to the amount of 
mesne profits for a certain year to be awarded to the 
plaintiff and the Court dismissed the claim as there 
was no evidence adduced by either party on the 
point, and where in a petition for review of the 
decision, it was contended that as the opposite 
party was admittedly in possession, the burden of 
proving the value of the crops was on them and 
that the Court made an error of law in deciding as 
it did. 

Held, that the question as to whether the decision 
was right or wrong might be a matter for argument 
but there was not any mistake or error apparent 
on the face of the record within the meaning of 
O. 47, R. 1 AIR (V 12) 1925 Pat 368 : 86 Ind Cas 
143 : 6 PLT 40 (DB). 

—— O. 47, R. 1 (1) (c) — Mistake or error — Leave 
to appeal to Privy Council. 

An order under Order XLV rejecting an applica¬ 
tion to grant leave to appeal may oe reviewed by 
the Court which made the order. Where on a re¬ 
demption suit the sum would not reach Rs. 10,000 
v. itn the addition oi interest up to the six months 
allowed for redemption but would reach that sum 
if interest was calculated subsequently it was held 
there was no error apparent on the face of the 
record sufficient to justify a review. (1912) 39 Cal 
1037: 16 OWN 1089: 17 Ind Cas 221 (DB). 

(b) Apparent error. 

O. 47. R. 1 — Review — Grounds — Mere error. 

A mere error in an order is no valid ground for 
review. It must be an error “apparent on the face 
of the record.” AIR (V 37) 1950 All 450 : 1950 ALJ 
653 : 1950 AWR 617. 

——47. R. 1 and U. P. Tenancy Act (XVII of 
19*>9), S. 273 — Review — Grounds — No mistake 
apparent on the face of the record. 

When the mistake alleged is not apparent on the 
lace of the record there is no ground for review 
1949 RD 164. 

O- 47. R. 1 — Obvious mistake of law. 

Though the Court cannot admit an application 
for review merely upon the ground that it has made 
a mistake in law, yet if the mistake is an obvious 
one due to failure to notice particular section of an 
Act 01 part ot such a section, it would be too much 
to say that the obvious error could not be corrected 
by the Court. AIR (V32) 1945 All 284 : (1945) ALJ 
223 : 1945 OWN (HC) 205 : 1945 AWR (HO 90 (1) 
and 138 (D : 1945 RD 359 : ILR (1945) All 680. 

O. 47. R. 1 — In order that a mistake or error 
may constitute a ground lor review, it must be one 
apparent or. the lace of the record and not which 
may require extraneous matters to prove the under¬ 
lying fallacy. (1944) 1944 OWN (CC) 340 : 1944 
AWR (CO 229. 

- -O. 17, R. 1 — While preparing schedule under 

S. SO (b). Provincial Insolvency Act (V of 1920). 
Official Receiver coming to conclusion that alleged 
debt was genuine but unsecured Appeal under 

S (iS, Provincial Insolvency Act (V of 1920) _Re- 

vuu — Revision under S. 75. Provincial Insolvency 
.Art, (A ol 1920) — Revision, if can he treated as one 
umlcr S. 115, Civil Procedure Code (Act V of 1908). 

In order to prepare the schedule (under the 
powers delegated to him under s. 80 (b) of the 
p, '°v. rnsol. Act) the Receiver has to decide whether 
Hie debt was nctuallv due. and if so. whether the 
whole or a part of it was unsecured. Where he 
accordingly holds an enquiry into these matters and 
tomes t0 lh c conclusion that the debt was genuine 
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but that no part of it was secured, the proceedings 
before the Receiver cannot be said to have been 
misconceived on the order passed by him ultra 
vires. Appeal against the Receiver’s order lies to 
the District Judge: under S. 68 at the instance of the 
creditor who is an aggrieved person. It cannot, 
therefore, be said that the: "appeal” is misconceived 
or that there was any error, patent on the record, 
which could justify a review under R. 1 of O. 47, 
Civil P. C. 

Revision under S. 75, Prov. Insol. Act is not main¬ 
tainable in a case where the order was passed in the 
first instance by the Receiver and not by a Court 
Subordinate to the District Judge. The revision 
may, however, be treated as one under S. 115, Civil 
P. C., read with S. 5, Prov. Insol. Act. AIR (V 26) 
1939 Lah 460 : 41 PLR 884 : 186 Ind Cas 22. 

-O. 47, R. 1 — Question whether liability to per¬ 
form contract or to pay damages in breach is includ¬ 
ed within terms “debts and liabilities” of special 
enactment. 

A mistake of law is not sufficient in itself to 
grant a review. The error must be patently grossi 
and manifest if indeed a review can even then be 
properly granted, but it is idle to pretend that a 
question so debatable as the question whether the 
liability to perform a contract or pay damages in 
breach is included within the term “debts and liabi¬ 
lities” of a special enactment is an error apparent 
on the record within the meaning of O. 47, R. 1. It 
clearly is not; it is a difficult question of law. AIR 
(V 26) 1939 Sind 137 : ILR (1939) Kar 330 : 182 Ind 
Cas 154 (DB). 

-O. 47, R. 1 — Error apparent on the face of the 

record — Execution sale — Deposit under O. 21, 
R. 89 — Amount to be deposited. 

Where in execution of a decree, certain property 
belonging to the judgment-debtor was attached 
and sold and the judgment-debtor deposited the 
amount of the decree with 5 per cent, and another 
decree-holder had also applied for rateable distribu¬ 
tion of the assets and the Judge thinking that the 
judgment-debtor was bound to deposit the amount 
due to both the decree-holders, conlirmed the sale: 

Held, that there was an error apparent on the 
face of the record and an application for review 
was competent. AIR (V 20) 1933 Lah 226 : 14 LahS 
55 : 34 PLR 273 : 143 Ind Cas 768. 

-O. 47, R. 1 — Where an application is dismissed 

in Chambers without hearing the parties, there is a 
mistake apparent on the face of the record or at 
any rate there is a sufficient reason within O. 47, R. 1, 
and the Court can grant a review of its order. An 
order granting review in such a case dees not con¬ 
travene O. 47, R. 4 and is not appealable. AIR (V 
19) 1932 Oudh 63 : 8 OWN (CC) 1267 : 7 Luck 350 : 
135 Ind Cas 695 (DB). 

-O. 47, R. 1 — Where there was no clear decision 

bv the lower appellate Court concerning the correct¬ 
ness or otherwise of the trial Court’s finding that 
theft from running train had occurred absolving 
thereby the railway company from liability and yet 
the decree of the lower Court was reversed. 

Held, that there was a mistake or error apparent 
on the’face of the record or at any rate a sufficient 
reason for review analogous to such error. AIR 
(V 17) 1930 Lah 37 : 123 Ind Cas 845 : 11 Lah 158 : 
31 PLR 419 (DB). 

-O. 47, R. 1 — The failure to notice the provisions 

of S. 21, C. P. Code, bears an analogy to a mistake 
or error apparent on the face of the record and is a, 
ground for review. AIR (V 16) 1929 Nag 73 : 116 
Ind Cas 645 : 12 NLJ 13 : 25 NLR 104. 

-O. 47, R. 1 — Construction of a power of at¬ 
torney. 


In a suit by R against A a decree was passed 
against A on the basis of an admission of the claim 
made by A’s general agent. Thereupon A brought a. 
suit to get the decree set aside alleging that mukh- 
tyarnama executed by A did net confer any power 
on his agent to admit any claim or make any com¬ 
promise. 

Held, that A could not seek the remedy by way of 
review of judgment and the proper remedy for him 
was by instituting a regular suit for the purpose inas¬ 
much as the decree did not contain merely a mis¬ 
take or an error apparent on the face of the record 
but one involving a delicate question whether the 
general agent of A had authority under the mukh- 
tyarnama executed in his favour to admit the claim. 
AIR (V 15) 1928 Oudh 418 : 113 Ind Cas 483 : 4 
Luck 76 : 5 OWN 812 (DB). 

--O. 47, R. 1 — Limitation. 

Although an error of law is not necessarily a, 
ground for review, yet where a Court decided a case 
considering the question of applicability of S. 5, 
Limitation Act, only, without considering whether 
the case was really barred by time at all. 

Held, that such failure is analogous to a mistake 
or error apparent on the face of the record and a 
review is competent. AIR (V 14) 1927 Rang 20 : 4 
Rang 265 : 98 Ind Cas 417 : 5 Bur LJ 187. 

-O. 47, R. 1 — The decision of a case, merely on 

the ground that the defendants had not proved 
their title and with out considering whether the- 
plaintiff had proved his title was held an error ap¬ 
parent on the face of the record, rendering review 
permissible. AIR (V 12) 1925 Oudh 329 : 86 Ind 
Cas 29 : 12 OLJ 30. 

-O. 47, R. 1 — Omission to raise a point of law — 

‘Sufficient reason’. 

A mere omission to raise a point of law, which, 
had it been raised, might and probably would, have 
brought about a different result, is not necessarily 
“a mistake or error apparent on the face' of the 
record” for which a review can be claimed. Al¬ 
though it is difficult and perhaps undesirable to 
attempt to define precisely the meaning of the words 
“any other sufficient reason” in O. 47. R. 1, yet from 
the earlier part of the clause it is clear that a point 
which might have been but which is not discovered 
at the trial by the exercise of due diligence, is not 
intended by the section to afford any sufficient 
reason for review. AIR (V 9; 1922 Pat 113 : 1923 
PHCC 1 (DB). 

-O. 47, R. 1 (1) (c) and Sell. IT, Para. 12 —• Mis¬ 
take or error — Award — Decree on. 

An application for review of a decree based on 
an award, on the ground of an evident mistake in 
the award, is maintainable nnd a Court has jurisdic¬ 
tion, under O. 47, R. 1 of the C. P. C. to go into the 
merits of the anplication. AIR (V Gt 1919 Cal 522 : 
52 Ind Cas 696. 

(c) Clerical error. 

-O. 47, R. 1 — Delay in filing appeal not due 

to mistake on the part of appellant — Appellant 
knowing facts — Appeal dismissed as time-barred. 

The error made in the Copying Department in 
the heading of the copy ol the judgment and the 
consequent delay in filing an appeal may be treated 
as a sufficient reason within O. 47, R. 1 (1), for re¬ 
view of the order dismissing the appeal as time-bar¬ 
red. AIR (Vol 22) 1935 Nag 109: 155 Ind Cas 583. 

-O. 47, R. 1 — Clerical mistake not affecting de¬ 
cision. 

Where it is apparent that the mistake is only of 
a clerical nature and does not affect the actual de¬ 
cision of the case, it is no ground for review. AIR 
(Vol 21) 1934 Nag 111: 148 Ind Cas 718 (DB). 
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--O. 47, R. 1 — System of calculation wrong. 

Section 152 refers merely to arithmetical or cleri¬ 
cal errors which are patent on the face of the judg¬ 
ment or of tlie decree. But where the whole system 

of calculation adopted by the Court was challenged 

in plaintiff’s application and there was no more al¬ 
legation of an arithmetical or clerical mistake. 

Held, that although the Court purported to act un¬ 
der Section 152, it must be considered legally to have 
acted under Order 47. AIR (Vol 8) 1921 Lah 250 : 
66 Ind Cas 992: 3 LLJ 341. 

(d) Error of Court. 

(i) General. 

(ii) Apposite law. 

(iii) Attitude of party or counsel. 

(iv) Discovery of own error. 

(v) Jurisdiction. 

(vi) Omission. 

(vii) Practice. 

(viii) Reliance on authority. 

(i) General. 

-O. 47, R. 1 — Grounds for review. 

The ground for interfering in review is not the 
discovery of any new fact hut the existence of an er¬ 
ror which is apparent on the face of the record the 
error being that the Court has been misled into mak¬ 
ing an order which is contrary to the statute. AIR 
(Vol 25) 1938 Bom 422: 40 Bom LR 952: 177 Ind Cas 
911 (DB). 


-O. 47, R. 1 — Judgment based on misapprehen¬ 
sion of nature of attachment. 

Where the decision of the Judge, which is sought 
to he reviewed, is based on obvious misapprehension 
of the nature of attachment, there are sufficient rea¬ 
sons for review. AIR (Vol 23) 1936 Lah 486 : 163 
Ind Cas 374. 

*- O. 47, R. 1 , O. 44. R. 1 — That meaning of 

O. 44, R. 1, is not as understood by lower Court, ii 
ground. 

That the meaning of Proviso to O. 44, R. 1, is not 
as understood by lower Court, is no ground for in¬ 
terference in review from an order rejecting the ap¬ 
plication to appeal in forma pauperis. AIR (Vol 22) 
1935 Pesh 22: 15 1 Ind Cas 943. 

O. 47. R. I — Proxincial Insolvency Act (V of 
1920), Ss. 35, 43 — Appeal from order rejecting proof 

— Distric Judge annulling adjudication altogether 

— Power to review — Error apparent on face of re¬ 
cord — Insolvency Court's powers of review 

An insolvent got himsell colhisivelv adjudicated in 
oid- r to (Ideal a genuine creditor who had brought 
a suit. Vilien the bogus creditor who had filed the 
petition pul in his proof, it was rejected by the Olli- 
cial Receiver. Ue pn h ired an appeal to the Dis¬ 
trict Judge who not only dismissed the appeal but 
annulled the adjudication. Another genuine credi- 
toi filed a petition under (). •?<. R, 1 to review the 
order annulling the adjudication, and the District 
Judge rejected the application, on the ground that 
no had no jurisdiction to review: 

Held, Per Beasley, C. J., Raniesam and Cornish JJ., 
(lint since the only question belore the District Imh-'e 

was whether or not the Official Receiver’s order dis¬ 
missing the petitioners proof was correct and the 
District judge had proceeded to do that which nei- 
da r paiiv had prayed flic* (null to do, namelv to an¬ 
nul the adjudication, there was an error apparent 
•a the. lace ol the record and the District Judge had 


power to review apart from the question whether he 
had committed any error of law. 

Per Waller, J. — Although S. 35 of the Provincial 
Insolvency Act gives no power to the Insolvency 
Court to annul an adjudication suo motu and the Dis¬ 
trict Judge was wrong in annulling the adjudication, 
his error did not fall within the category of mistakes 
apparent on the face of the record or anything an¬ 
alogous to them. 

Per Krislinan Pandalai, J. — There is a difference 
between wrongly understanding or applying the law 
and not being aware of conditions legally necessary 
for exercising a power given by law and in the latte: 
case an apolication for review is competent. AIR 
(Vol 20) 1933 Mad 631 : (1932) MWN 153 : 65 MLJ 
173 : 38 MLW 257 : 145 Ind Cas 346 (FB). 

-O. 47, R. 1 — An erroneous view of evidence or 

of law is no ground for review. Also, grounds, 
which might be good grounds for appeal, would not 
support an apolication for review. AIR (Vol 17) 1930 
Cal 701 : 34 CWN 696. 

-O. 47, R. 1 — A suit in forma pauperis was dis¬ 
missed for default. The plaintiff applied under O. 
9, R. 9, for restoration of the case. lie, however, 
did not appear when the application was taken up 
for hearing and the application was hence dismiss¬ 
ed. The plaintiff then applied under S. 151 for re¬ 
storation of the application. The judgment holding 
S 151 inapplicable dismissed the application. 

Held, that the Judge was wrong in his view. 

Held further, that in view of the fact that the 
Judge declined to deal with the merits of the case 
upon an erroneous view of S. 151, it cannot be gain¬ 
said that the error was an error apparent on the face 
of the record. AIR (Vol 16) 1929 Cal 17 : 115 Ind 
Cas 357: 32 CWN 811 (DB). ( 

-O. 47. It. 1 (1) (c) — Mistake or error. 

Erroneous view as to cognizability of a suit by a 
Court is a sufficient cause for review. 1-10 PWR 1911: 
195 PLR 1911: 11 Ind Cas 15. 


-O. 47, R. 1 — Discretion wrongly exercised — 

Reined v. 

0 

Where the discretion vested in a court is wrongly 
exercised through oversight, the proper course is to 
apply tor review and not to appeal. (1902) 4 Bom LR 
81b 'i81G, 817) (DB). 

(ii) Apposite law. 


O. 47. R. 1 — Mistaken view of law. 


The mere fact that the Judge in deciding a case 
has taken a mistaken view of law is not sufficient 
to enable a party to come up with an application for 
review under O. -17, R. 1. It may be possible to 
argue that a review lies if a positive rule of law is 
ignored but to sav that a review lies because the ap¬ 
posite law is not annlied is to state the proposition 
very widely. AIR "(Vol 25) 1938 Nag 221: 175 Ind 
Cas 649 (DB). 

•-O. 47, R. 1 — Judge overlooking apposite law 

— Error should be apparent on record. 

The view that review lies where the Judge does 
not apply “the apposite' law” is wrong. A Judge is 
supposed to know the law. There is only one correct 
vidwv ol the law though there may be many opinions 
as to what that view* is. A Judge is assisted in arriv¬ 
ing at the correct opinion by the argument of Coun¬ 
sel. Whether Counsel is helpful or not, whether the 
Judge has in mind or not a particular point, the 
Judge is supposed to have it in mind. If he makes 
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a mistake, his judgment proceeds on “an incorrect ex¬ 
position of the law.” It makes no difference whe¬ 
ther that mistake is due to inadvertence, forgetfulness 
ignorance, or other error unless that mistake or er¬ 
ror is apparent on the face of the record, that is it 
amounts to an error which can be disclosed without 
referring to anything beyond the record. 

Judges are always bound by their oath to apply 
the law. If they fail to do so because they have 
overlooked a provision of law, their judgment pro¬ 
ceeds on an incorrect exposition of the law and is 
not capable of review under O. 47, R. 1. All law 
is equally clear if the Judge is sufficiently able and 
equally difficult and doubtful if he is sufficiently 
inexperienced. Hence no distinction can be drawn 
between a real blunder and a debatable point. AIR 
{Vol 25) 1938 Nag 145: ILR (1938) Nag 151: 1938 
NLJ 48: 182 Ind Cas 232 (DB). 

(Overrules AIR (Vol 15) 1928 Nag 305 : 11 Ind 
■Cas 896.) 

-O. 47, R. 1 — No failure to apply apposite law. 

The dismissal of a suit for foreclosure against the 
purchaser has the same effect as that of discharge. 
The decree of dismissal will not preclude the subse¬ 
quent mortgagee from suing on any other cause of 
action. There can be no apportionment of rights so 
long as the purchaser’s position is that of a mort¬ 
gagee. In such circumstances there will be no fail¬ 
ure of apposite law and an application for review can¬ 
not be allowed. AIR (Vol 21) 1934 Nag 111: 148 
Ind Cas 718 (DB). 

-O. 47, R. 1 — Apposite law not applied. 

Where die question involved is not that the Court 
had taken a wrong view of or had misinterpreted the 
law, but die apposite law had not been applied at all, 
an application for review does prima facie lie. AIR 
(Vol 15) 192S Nag 305: 113 Ind Cas 896: 11 NLJ 184. 

(iii) Attitude of party or counsel. 

-O. 47, R. 1 — Misapprehension as to the atti¬ 
tude of a party. 

On the day on which orders for the grant of Let¬ 
ters were passed, advocate for one of die parties con¬ 
veyed to the Court the impression diat Ills client did 
not contest the right of the other party to Letters. 
It appeared, however, that, in fact, the client had 
given no consent, and, in his written objections, he 
•quite clearly contended that the other party had no 
legal right to the Letters. It further appeared that 
the advocate did not intend to agree to a consent 
order and in passing orders for the grant of Letters, 
the Court was acting under a misapprehension as to 
die attitude of the parties. 

Held, that that provided a sufficient reason for re¬ 
view analogous to the discovery of new and import¬ 
ant matter or evidence, or a mistake apparent on the 
face of the record. AIR (Vol 12) 1925 Rang 314: 
91 Ind Cas 509 : 3 Rang 261 (DB). 

(iv) Discovery of own error. 

-O. 47, R. 1 — And so where a Court amends 

its own error upon the ground diat the judgment was 
wrong or unfair to one of the parties the remedy of 
person aggrieved by the review of judgment lies by 
an appeal from the decree passed on review and 
not by an appeal from the order granting the review 
under the circumstances. The sufficiency or other¬ 
wise of the reason for granting of a review outside 
the limit of O. 47, R. 7 does not invest the person 
•aggrieved with a right under C. P. Code, to appeal. 
AIR (Vol 17) 1930 All 126 : 122 Ind Cas 184 (DB). 


R. 1 — 10. Error or mistake 

-O. 47, R. 1 — Discoveiy by a Judge that he 

was in error on a point of law could not be a dis¬ 
covery of new and important matter or evidence be¬ 
cause the law itself is always the same and the dis¬ 
covery by the Judge subsequent to the delivery of 
the judgment that his judgment is not in accordance 
with the true interpretation of the law or any sta¬ 
tute which is in existence cannot be held to be a 
discovery of new and important matter of evidence. 
Nor is it possible to suppose that a mistake or error 
apparent on the face of the record. That a judg¬ 
ment is found to be erroneous on a point of law as 
expounded by a superior Court subsequent to the 
judgment is not sufficient reason to grant a review of 
the judgment. AIR (Vol 12) 1925 Sind 53: 78 Ind 
Cas 993: 19 SLR 30. 

- —O. 47, R. 1 (1) (c) — Mistake or error — Juris¬ 
diction of Court. 

The Court has jurisdiction to review its judgment 
on the ground that the previous finding was wrong. 
(1911) 9 MLT 361: 9 Ind Cas 273. 

(v) Jurisdiction. 

-O. 47, R. 1 — Appellate decision of Assistant 

Settlement Officer confirmed on appeal by Settle¬ 
ment Officer. 

The rents of the occupancy tenants were reduced 
by the Deputy Collector under S. 112, Bihar Ten. 
Act. In an appeal by the landlords, the Assistant 
Settlement Officer reversed the decision of the De¬ 
puty Collector and held that the rents could not be 
reduced. This appellate decision was affirmed by 
the Settlement Officer in appeal. Subsequently, the 
Assistant Settlement Officer on receipt of a circular 
from the Settlement Officer reviewed his previous 
decision and reduced the rents: 

Held, that the Assistant Settlement Officer had no 
jurisdiction to review his previous decision which was 
affirmed by the superior tribunal notwithstanding 
any direction or circular from the superior Court 
namely the Settlement Officer. The order of the As¬ 
sistant Settlement Officer passed on review was 
therefore ultra vires and of no effect. AIR (Vol 30) 
1943 Pat 353: 24 PLT 125: 10 BR 326: 215 Ind Cas 
40 (DB). 

-O. 47, R. 1 — Trial Court dismissing suit as 

against person on ground of want of jurisdiction as 
against such person — Cn appeal by other defend¬ 
ant, Appellate Court passing decree as against per¬ 
son against whom it was dismissed: 

Held, that no decree could be passed against such 
person and as this was a defect apparent on the face 
of the record, review should be allowed. AIR (Vol 
22) 1935 Cal 153 (1). 

-O. 47, R. 1 — Misapprehension as to nature of 

jurisdiction. 

Where a Single Judge of the High Court dismiss¬ 
ed an application for revision but granted a review 
of his judgment on the ground that both the Plead¬ 
ers and the Judge himself were under a misappre¬ 
hension as to the nature of the jurisdiction he was 
entertaining and that there was, therefore, an error 
on the face of the record; 

Held, that the order of review was not illegal. AIR 
(Vol 20) 1933 Lah 746 : 34 PLR 400 : 14 Lah 453 : 142 
Ind Cas 640 (DB). 

-O. 47, R. 1 — Larger powers are conferred on 

the Insol. Courts under S. 8 (1), Presi. Town Insol. 
Act in reviewing, rescinding or varying its orders 
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than in proceedings which fall exclusively under O. 
47, R. 1. There would be sufficient cause for re¬ 
viewing an order in insolvency, if it could be shown 
that the order was made without jurisdiction. AIR 

fVol 19) 1932 Bom 569: 34 Bom LR 1175: 139 Ind 

Cas 587. 

““ 9, 47, R. 1 — Grounds for review — Powers 

of Court. 

VVhere the High Court by its decree ordered pos¬ 
session and mesne profits to the plaintiff but the exe¬ 
cuting Court finding that there was a compromise be¬ 
tween the same parties as regards certain suit items, 
modified the decree and it was not brought to the 
notice of the High Court. 


Held, that the lower Court had no jurisdiction to 
make the order it did and the proper remedy of the 
aggrieved party was to apnly bv way of review or 
other legal proceeding. AIR (Voi 15)' 1928 Cal 804: 
115 Ind Cas 591 (DB). 

-O. 47, R. 1 (1) (c) — Mistake or error — De- 

without jurisdiction. 

Review ol a decree by a Court without jurisdiction 
ought to be granted. AIR (Vol 5) 1918 Cal 916* 21 
CWN 1109 : 27 CLJ 594 : 41 Ind Cas 276 (DB). 


“—O. 47, R. 1 (1) (c) — Mistake or error — Juris¬ 
diction objection to, after decision invited on merits. 

Whether Civil Courts have jurisdiction to declare 
the class of tenancy or not, if the defendants invit¬ 
ed the adjudication of the Court by putting forward 

documents ol title, they could not turn round and 
dispute a Iinding unle.vourable to themselves, in re¬ 
view, by alleging that the Court had no jurisdiction to 
make it. AiU iVol 5) 1916 Ouclli 101: 3 OLJ 268: 
36 hid Cas 83 (DIB. 


•O. 47 77 




record. 


(vi) Omission. 

I — Error apparent on the face of the 


Where then.' is an error in an order of a Judg 
v inch ; pp'-ars to have been passed with pointed at 
tendon towards the question ol salt ability ol a house 
as such without any particular reference to the sale 
ability o! the site in a matter arising under the 18. I' 
Dcot la d. Act, the error can be s.cd to be analo¬ 
gous to the error nppa-vni on the lac.* o, (he recur 
mid could be corrected on no aped, ilion lor ivvi w, 

1950 AL.J 204 : 1950 AWR 3G4 (.DB). 

‘ fh ■- 1 , R. i — S'lllieiont g ounds analogous to 

t!:r)o' tin atio a ] in — < ‘mission on lii p irl of tli 

Com! to on i i ' r l!i provisions ol O. !l, It. 88. < 

P. Code cee AIR (Vol 36 > 1919 FC 10G : 1949 FLJ 
125. 


r\ 

v- 7 . ‘i / . 


i (r) 




C\ ICW 


Sufficient ‘’round 


- • -'vc ! a( ! pi'inr decision-. 

P bne i' 1 'iii lh.il lia.s In -n overlooked represents 

t ae consistent view of the Court on a point material 

to (lie C IS,- it w mM amount In . sullna nl ivason (or 
review wil nm i!i.- e .Miiing ol (>. |7 |; | (; p 

f.ode, even though j( may not be .strictly intcrpivh d 
RD50 ISl ; ' Pl, li, " i 0,1 l,K ‘ 1 ol ibe record, if) 14 

“ °* 1 ~ Ohieclion as to i xeciilabiliiv o. 

(lecrce not decided by executing (Yurt. 

Omission of the executing Court to decide a point 

laiscd on lx-hull ol tlm judgm ul-debior dial the ^\.■ 

( n r i ' i ( "‘ r "labl ■ l,»r waul ol mmosmient on 
non-judmi.d .lamp would , h-arly ... p, 

sufli( i ' ,l[ ' ""d r K. I, (). IT, ewa, il il di i 

not com lilule a mistake or error appaienl on the 


face of the record.” The order, therefore, is open to 
review and an order granting a review is not wrong 
in law. AIR (Vol 25) 1938 Mad 307: 47 MLW 51* 
(1938) MWN 565: 183 Ind Cas 33 (DB). 

-O. 47, R. 1, — It cannot be held that omission 

to mention and discuss a certain decision in the judg¬ 
ment is an error apparent on the face of record and 
therefore no review lies upon it. (1937) 1937 OWN 
(CC) 342. 

-O. 47, R. 1 — Order under S. 174, Bengal Ten¬ 
ancy Act, passed without notice — Omission to give 
such notice is a good ground for review under O 
47, R. 1. ATR (Vol 19) 1932 Cal 265: 54 CLJ 49oi 
137 Ind Cas 430. 

-O. 47, R. 1 — Review — Omission to consider 

important facts on the record. 

Omission to consider important facts which are 
on the record is similar to a mistake apparent on the 
face of the record and affords sufficient reason for 
entertaining an application for review under O. 47, 
R. 1. AIR (Vol 19) 1932 Nag 177: 2S NLR 221: 140 
Ind Cas 409. 


-O. 47, R. 1 — Omission to consider High Court 

ruling. 

An order cannot he reviewed merely because a 
ruling of the High Court had not been brought to 
tlie notice of the Court on the previous occasion. 

Where the parties and the Court have treated an 
application in the Court below as one under O. 47 
R. 1, and a second application for review is dismiss¬ 
ed on this ground, it is not open to the party to con¬ 
tend in appeal that the application was not one un¬ 
der that rule. AIR (Vol IS) 1931 All 91: 15 RD 16: 
< 1931) ALJ 889 : 132 Ind Cas 815. 


-O. 47, R. 1 — Error of law. 

The mere omission on the part of a Judge to con¬ 
sider a decision, however, regrettable, however, 
wrong, cannot possibly he regarded as constituting 
an error apparent on the face of the record. AIR 
(Vol 14) 1927 Mad 998: 106 1ml Cas 514. 


-O. 47. R. 1 (1) (c) — Other sufficient reason — 

Omission to notice provision of law. 

The omission ol I lie Court and ihe pleaders to no¬ 
tice certain provisions of the Cede applicable to a 
ease would he a sufficient reason v ithin O. -17. R. 1 
lor granting a review. AIR (Vol 6) 1919 Cal 94- 34 
CLJ 250 : 52 Ind Cas 29 (DB). 


(vii) Practice. 

-O. 17. R. 1 — Where in ignorance of the f act of 

abatement the Court accepts the appeal, the mis¬ 
take can hr set right in review. AIR (Vol 21) 1934 

Lah 442 : 35 PLR 457 : 15 Lah 879 : 152 Ind Cas 227 
(DB). 

-O. 47, U. 1 — Second appeal — Judge going 

into evidence. 


Where a Judge in second appeal goes into the 

evidence, it cannot he said to he an error apparent 
on the face of the record under O. 47, R. 1, for pur¬ 
poses of review. AIR (Vol 20) 1933 Pat 433 : 14 PLT 
234 : 145_Ind Cas 810 (2). 

(h 4<. R. I — An error which lay in the Court 
departing Irom the pleadings in a petition under S. 
IS, and allowing the petitioner to prove a fraud that 
he had not pleaded is not an error on the face of 

die record. AIR (Vol IS) 1931 Mad (OS: 133 Ini 
Cas 206. 

O. 47, R. 1 — Substantial rights — Ignoring of. 
Where a (Yurt hv taking too stringent a view of 
the title of the suit and its prayer overlooks the 
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substantial rights of the party in its judgment which 
were sufficienly made clear in the pleadings and 
evidence, there is a good ground for review. AIR 
(Vol 17) 1930 Rang 162. 

-O. 47, R. 1 — The law as to the liability of 

legal representatives of a deceased debtor governed 
by the Hindu Law does not admit of any dispute 
and there was no suggestion by the defendants that 
the ancestral property of the deceased was not lia- 
able for the payment of this debt. Consequently 
there was no issue on the subject, nor did the judg¬ 
ment contain any discussion of the question as to 
the liability or otherwise of the ancestral property. 
The trial Judge added a restrictive clause exempting 
the ancestral property of the deceased without as¬ 
signing any reason. 

Held, that this mistake was not the result of any 
exposition of law. The error committed by the 
Judge was apparent on the face of the record and 
the granting of the review was justified. AIR (Vol 
16) 1929 Lah 424 : 118 Ind Cas 396 : 30 PLR 593 
(DB). 

-D. 47. R. 1 — Grounds for review — Judgment 

— Delivery of. 

Delivery of judgment without previous notice to 
the parties or their pleaders is illegal, and this illeg¬ 
al action, if it deprives a party of a very important 
right of obtaining leave to appeal is a sufficient 
ground for granting a review. AIR (Vol 16) 1929 
Rang 70 : 6 Rang 794 : 114 Ind Cas 687. 

-O. 47, R. 1 — Money decreed to wrong person. 

Where decree was in consonance with the judg¬ 
ment but there was the erroneous direction in the 
judgment that the pre-emption price should be paid 
to defendant No. 1 instead of defendant No. 3. 

Held, that it may be a mistake or error apparent 
on the face of the record such as is referred to in R. 
1, O. 47, but it certainly is not a clerical mistake ap¬ 
parent on the face of the decree, in the case of which 
an application for review to the successor of the 
Judge who passed the order is not prohibited. AIR 
(Vol 11) 1924 Nag 190: 75 Ind Cas 829. 

-O. 47, R. 1 (1) (c) — Other sufficient reason — 

Mistake of law. 

Where the Lower Court thought that it commit¬ 
ted a mistake in excluding an unstamped acknow¬ 
ledgment from its consideration, but had in fact 
committed no mistake, a review may be nonetheless 
granted. (1909) 5 MLT 284: 4 Ind Cas 1141. 

(viii) Reliance on authority. 

*-O. 47, R. 1 — By oversight Judge going wrong 

by not knowing legal position established by well- 
known authority. 

When there is a legal position clearly established 
by a well-known authority and by some unfortunate 
oversight, the Judge has gone palpably wrong by the 
omission of those concerned to draw his attention to 
the authority, it may in a proper case be a ground 
coming within the category of an error apparent on 
the face of the record. AIR (Vol 28) 1941 Mad 918: 
(1941) 2 MLJ 390: 54 MLW 263: 1941 MWN 1047. 

-O. 47, R. 1 — Failure of Judge to refer to an 

authority binding on him. 

The meaning of “an error apparent on the face 
of the record” is an error which can be seen by a 
mere perusal of the record without reference to any 
other matter, and it certainly cannot be held that 


R. 1—10. Error or mistake 

on a perusal of the record of a case, the fact that the 
Judge had failed to refer to an authority binding 
upon him would be apparent. A failure to consider 
a prededent bearing upon the case is not a mistake 
or an error apparent on the face of the record, but 
is really discovery of new and important matter by 
the party who ought to have brought this preced¬ 
ent to the notice of the Court, and, therefore, he 
cannot apply for review of the judgment and decree 
on this ground unless he can show that his failure 
to bring it to notice was excusable. AIR (Vol 22) 
1935 Rang 32 : 13 Rang 220 : 154 Ind Cas 590. 

-O. 47, R. 1 — Reiving on overruled cases. 

The fact that the Court has relied on a wrong au¬ 
thority that has been overruled is no ground for re¬ 
view. AIR (Vol 20) 1933 Lah 223: 34 PLR 254: 
141 Ind Cas 427. 

-O. 47, R. 1 — Review cannot be granted on the 

ground that the ruling which was relied upon is 
“not good law,” because it is tantamount to asking 
for review on the ground of a wrong exposition of 
law. (1928) 112 Ind Cas 277 (Lah). 

-O. 47, R. 1 — A judgment cannot be reviewed 

under O. 47, R. (1), on account of some mistake or 
some error apparent on the face of the record when 
the alleged mistake or error is a wrong exposition of 
the law, as, for instance, when the judgment is bas¬ 
ed on a precedent which has been modified by sub¬ 
sequent decision Even assuming that the discovery 
of an authoritative precedent, by which a precedent 
relied on in a judgment has been modified amounts 
to the discovery of new and important evidence 
within the meaning of O. 47, R. 1 (1), such a dis¬ 
covery is not a ground for review without strict 
proof that the subsequent authority was not within 
the knowledge of die applicant, or would not be 
produced by him when die decree or order was pass¬ 
ed or made. AIR (Vol 12) 1925 Nag 384: 87 Ind 
Cas 1029. 

-O. 47, R. 1 — Error of law. 

A Court hearing an application for review of a 
decree made on appeal has no power to order a re¬ 
view upon the ground that the decision was wong 
on die merits, or on the ground of a mistake of law. 
A judgment cannot be reviewed under O. 47, R. ] 
(1), on account of some mistake or on error apparent 
on die face of the record when the alleged mistake 
or error is a wrong exposition of the law as, tor in¬ 
stance, when the judgment is based on a precedent 
which has been notified by a subsequent decision. 
AIR (Vol 12) 1925 Nag 266: 87 Ind Cas 125: S NLJ 
31: 23 NLR 52 (DB). 

-O. 47, R. 1 (1) (c) — Other sufficient cause — 

Decision overlooked. 

Where a decision is erroneous owing to the (act 
that a decision of the High Court binding upon the 
Court was not referred to it, die Court can grant a 
review and an order passed on review cannot he 
interfered with by the High Court under S. 115 
of die C. P. C. Where a Judge who heard the case 
issues notice on an application for review, his suc¬ 
cessor is not prohibited from disposing of it. AIR (Vol 
2) 1915 Mad 1068: (1915) MWN 22: 26 Ind Cas 
366. 

(e) Error of law. 

(i) General. 

(ii) Different views. 

(ill) Incorrect interpretation. 
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-O. 47, R. 1 — An application for review is not 

maintainable on the ground of an alleged error of 
law, as an error of law does not come within the 
meaning of the expression ‘error apparent on the 
face of the record’ in O. 47, R. 1. AIR (Vol 20) 1933 
All 274: 55 All 196: (1933) ALJ 75: 146 Ind Cas 756 
(DB). 

-O. 47, R. 1 — Even a mistake on a point of 

law is not a good ground for review. AIR (Vol 20) 
1933 Lah 169: 34 PL It 88: 141 Ind Cas 188. 

-O. 47. R. 1 — “An error apparent on the face 

of the record” means that one can find in the judg¬ 
ment, or a document actually incorporated thereto, 
some legal proposition which is the basis ol the 
judgment and which one can say is erroneous. Fur¬ 
ther an error of law to be apparent on the face of it 
must relate to some proposition ol law which is well 
settled and beyond controversy so far as the Court 
which delivered the judgment is concerned and on 
which the judgment rests and not merely to a 
question of law which is debatable and may be 
shown to be erroneous. 

Where the alleged error related to the construc¬ 
tion of certain rules of the articles of association of 
a company which themselves were not clearly word¬ 
ed, no review is maintainable because there is no 
proposition ol law which is obviously erroneous, but 
to see whether it is really an error one has to con¬ 
sider the terms of the contract between the company 
and the shareholders as laid down in the rules of the 

companv. AIR (Vol 16) 1929 Mad 209: 117 lncl 
Cas 712: 1928 MWN 911 (DB). 

-O. 47, R. 1 — A mistake of law is not in itself 

a sufficient mistake or error apparent on the lace of 
the record to warrant a review ol judgment. AIR (Vol 
16) 1929 Nag 58: 112 Ind Cas 653. 

-O. 47, R. I — An error of law is a proper 

ground lor review w hen that error is apparent on the 
face ol the record. AIR (Vol 16) 1929 Rang 70: 6 
Rang 794: 114 Ind Cas 687. 

-O. 47, R. I — “Any other sulficient reason" 

means a reason sufficient on ground at least analogous 
to those specified in previous clauses. The word, 
“error” is not restricted to an <rro> « I fact but aKo 
includes an error or a point ol law. AIR Vol 15)1928 
Rang 12: 105 li d Cas 71'): 5 Rang 610. 

-O. 1 1 , li. I — Ivi <> -o is view ol law is no 

ground lor iwm-w. 1 lie words ‘anv other sulficient 

reason in I!. I moan a reason sullieicnt on grounds 

a! leasl analogous to those speeilied immediately 

previously. AIR (Vol 14) 1927 Nag 368: ICO Ind Cas 
30. 

O. 4/, R. 1 — Error of law — When review can 
he granted. 

Review cannot be granted on account of a mistake 
error anii arent on the I act* ol the record when 
tnc alleged mi,take or eiror is a wrong exposition ol 
1 ''-C- "h< n dir in Igm n( i, based on a pie- 

cedent which has been mudilied by a subsequent do 
c "' 1 " '• V. Iiere the point ol law is a debatable on • 

^ 1 '“"-I, the all.'ged error would imps that the 

Court applied the law wrongly, but that in itself 

al onls , l() ground lor review. I'be species of n.is- 
a a* ol law which could be designated as one on the 
taco of the record, would include, for example, a 


case where a Court, in giving its decision, Held with 
reference to a certain set of events or circumstances 
that a particular statute applied on the date in ques¬ 
tion, whereas on the said date it was obvious from 
the record that a wholly different statute, or the 
same statute, radically amended with reference to the 
point at issue, applied. AIR (Vol 14) 1927 Nag 2*52; 
102 Ind Cas 6. 

-O. 47. R. 1 — The word ‘error’ need not neces¬ 
sarily be limited to errors of fact k but there are cases 
in which an error of law can also come within the 
meaning of the rule e.g., where the error of law is 
such that it is clearly apparent on a perusal of the 
record. AIR (Vol 11) 1924 Mad 98: 76 Ind Cas 342: 
46 Mad 955: 18 MLVV 363: 1923 MWN 761: 45 
MLJ 309 (DB). 

-O. 47, R. 1 (S. 623, Old Code) — Error of law. 

An application for review of judgment may be 
entertained on the ground of a bare error of law. 
(1902) 12 MLJ 194 (195) (DB). 

(ii) Different views. 

-O. 47, R. 1 — Ground for review — Flaw on 

a point of law. 

An erroneous view of the law on a debatable point 
cannot be regarded as an error apparent on the face 
of the record and a review cannot be granted on the 
ground that some flaw on a point of law has found its 
way in the judgment. (1949) 1949 AMLJ 34. 

-O. 47, R. 1 — Review — Grounds — Mistake Or 

error apparent on the face of the record — What is 
included in. 

The expression “mistake or error apparent upon 
the face of the record” in R. 1 of O. 47, C. P. Code, 
is not limited to mere errors of fact. It may also 
include errors of law. The law must be definite am! 
the error in regard to it must be apparent (i.e.,), pat¬ 
ent upon the lace of the record. So even an erron¬ 
eous view ol the law on a debatable point or a wrong 
exposition of the law, when the law is not definite or 
clearly ascertained would be no mistake or error ap¬ 
parent on the face of the record in an application for 
review. AIR (Vol 35) 1948 All 213: ILR (1948) All 
237: 1948 ALJ 11 1: 1948 ALW 165 (DB). 

-O. 17, R. 1 — Possibility of different view on 

certain law point. 

I lie laet that a different view on certain questions 
ol law is possible, is hardly any ground for review. 
An application for review' of judgment under O. 47, 
1!. I, Civil P. C., does not lit' on the ground of an 
error ol law and in any event the error must be so 
patent that it could be said to be apparent on the face 
of the record. AIR (Vol 26) 1939 All 619: (1939) 
ALT 555: 1939 RD 410: 1939 AWR tCC) 581: 186 
Ind Cas 885 (DB). 

-O. 47, R. 1 — Erroneous view of law on debat¬ 
able point. 

An erroneous view of the law on a debatable point 
or a wrong exposition of the law or a wrong appli¬ 
cation ol the law cannot be considered a mistake or 
error on the lace of the record. AIR (Vol 25) 1938 
AH 80S: (1938) Aid 347: 1938 RD 496: 1938 AWR 
(lie) 196: 175 Ind Cas 5S6. 

(iii) Incorrect interpretation. 

-O. 47, R. 1 — Error apparent on the face of the 

record — Wrong application of provision of law. 

A wrong application of S. 21, C. P. Code cannot 
be said to be an error apparent ou the face of the 




861 CIYIL P. C. (5 of 1908), 0. 47, R. 1-10. Error or mistake 


862 


record to justify .a review of an order passed. AIR 
(Vol 37) 1950 Ajmer 49. 

-O. 47, R. 1 — Incorrect interpretation of com¬ 
plicated law. 

In order to review a judgment it is possible for an 
error of law to be apparent on the face of the judg¬ 
ment; but the error has got to be patent, and an 
ordinary error of law, a mere failure to interpret the 
law correctly when the point of law is complicated, 
is not necessarily an error of law apparent on the 
face of the judgment. AIR (Vol 24) 1937 Rang 56: 
167 Ind Cas 449 (DB). 

-O. 47, R. 1 — Error of law, whether ground for 

review. 

The Court has jurisdiction to decide a point of law 
wrongly as well as rightly and a review cannot be 
granted merely because the judgment or order pro¬ 
ceeds on an incorrect exposition of the law. 

Where the facts are such that even if the Judge 
had taken a correct view of the law, one cannot 
say that his order would not still have been the same 
there is no error of law at all and the order cannot 
be reviewed on this ground. 

It is necessary in the interests of litigants that 
there should be a term put to questioning orders of 
the Court and improperly getting reviews of orders 
which are legally correct; otherwise, there can be 
no finality in such orders. AIR (Vol 20) 1933 Mad 
662: 38 MLW 604: 65 MLJ 387: 145 Ind Cas 993. 

-O. 47, R. 1 — A judgment cannot be reviewed 

under O. 47, R. 1 (1) on account of some mistake or 
error apparent on the face of the record when the 
alleged mistake or error is a wrong exposition of law. 
AIR (Vol 12) 1925 Nag 362: 88 Ind Cas 112. 

(f) Error of party or counsel. 

-O. 47, R. 1 — Mistake affecting judgment of 

party — Court’s jurisdiction to grant review. 

The Court has no jurisdiction to grant a review 
and thereby to set aside a decree passed on the 
basis of a compromise where the mistake is one 
affecting the judgment of the party and there is 
none affecting the decision of the Court and the 
mistake is to some extent of the party’s own mak¬ 
ing. AIR (Vol 31) 1944 Mad 570 : (1944) 2 M L J 
107 : 1944 M W N 523 (2) : 219 Ind Cas 160. 

-4). 47, R. 1 — No ground — Specific question 

involved in issue raised by plaintiff abandoned as 
result of erroneous view of his Pleader. 

Where a specific question involved in an issue 
that was raised at the instance of the plaintiff has 
been abandoned as a result of an erroneous view 
taken by the plaintiff’s Pleader, Court cannot in¬ 
terfere under O. 47, R. 1. Otherwise, there will be 
no finality to the decision of a Court if after judg¬ 
ment is pronounced, the parties or Advocates are 
allowed to come forward and say that a certain 
argument was addressed or given up in the course 
of the trial as the result of their not remembering 
certain material facts. AIR (Vol 27) 1940 Mad 
203 ; 50 M L W 903. 

--O. 47. R. 1 — Where in a case it is alleged that 

the defendant’s Advocate thought that the Court 
had formed a ceitain opinion of the plaintiff’s 
evidence and because of this belief he abandoned 
a certain contention which w’as one of the conten¬ 
tions to be put before the Court it is not a suffici¬ 
ent reason for granting a review. AIR (Vol 27) 
1940 Rang 144 : 189 Ind Cas 570. 

“ * -O. 47, R. 1 — Omission to raise point of law. 

Omission to raise a point of law is insufficient 
ground for allowing a review. AIR (Vol 25) 1938 


Nag 145: ILR (1938) Nag 151: 1938 NLJ 48: 182 Ind 
Cas 232 (DB). 

(Overrules AIR (Vol 15) 1928 Nag 305 : 113 Ind 
Cas 896.) 

- f O. 47, R. 1 — Omission to raise point of law. 

An omission to raise a point of law is no ground 
for review. Where a party had an opportunity of 
raising a question but did not do so, it cannot ordi¬ 
narily be allowed to agitate the question in review. 
AIR (Vol 25) 1938 Nag 41 : I L R (1937) Nag 392 
: 181 Ind Cas 741. 

-O. 47, R. 1 — Erroneous admission of fact by 

Counsel. 

It is doubtful if an erroneous admission of fact 
made by Counsel can be considered to be a good 
ground for review. AIR (Vol 23) 1936 Lah 48 
: 161 Ind Cas 444. 

-O. 47, R. 1 — Sale of attached property ordered 

— Pleader of decree-holder certifying full satis¬ 
faction — Execution struck off as fully satisfied — 
Meanwhile agent of decree-holder stating that the 
Pleader acted on w’rong information. 

In execution of a decree a notice of sale was 
ordered to issue to the judgment-debtor. However, 
after the order was passed. Pleader for the decree- 
holder, stated to the Court on the same day that 
the claim had been fully satisfied, and the order 
for issue of notice was, therefore, discharged and 
the case was struck off as fully satisfied, the pro¬ 
perty being released from attachment. It was 
clear, that the payment was certified to the Court 
under O. 21, R. 2. On the same day, however, a 
written application with an affidavit was presented 
by the agent of the decree-holders, stating that the 
Pleader had made a wrong statement in Court on 
information given to him by him through mis¬ 
take; that the decree-holders came to know this 
on seeing their khata, and it was only meant to 
get the execution struck off as partly satisfied. The 
Court passed an order reviewing his previous order 
of sale and instead passed an order striking off the 
execution case as partly satisfied. 

Held, that the Court had no power to review the 
order striking off the execution as fully satisfied 
when a decree-holder has certified to the Court 
that a claim has been fully satisfied; the Court has 
no course open but to certify the payment and to 
strike off the execution as fully satisfied. A mis¬ 
take by the decree-holder or his agent cannot be 
considered to be “any other sufficient reason” with¬ 
in the meaning of O. 47, R. 1. AIR (Vol 21) 1934- 
Nag 143 : 31 N L R 21 : 150 Ind Cas 44. 

-O. 47, R. 1 — Mistake due to note-books not 

being put in evidence and referred to. 

At the original hearing of the suit, before the 
Township Court the plaintiff in evidence made a 
mistake as to the year in which he had made cer¬ 
tain advances to the defendant. This mistake, was 
due to the fact that he did not refer to his note¬ 
books, in which the details of these transactions 
had been recorded, at the time that he gave his 
evidence. Owing to the mistake in his deposition 
as to the dates of these advances, his suit was dis¬ 
missed. Owing to the very bad way in which the 
suit was conducted before the Township Court- 
those note-books were not put in evidence as exhi¬ 
bits at the original hearing. 

Held, that had the note-books been brought on 
the record, there would, without doubt, have been 
an error apparent on the face of the record on 
which the application subsequently made to the 
Township Court for review must have been allowed. 
Because the note-books were not brought on the 
record, such a mistake apparent on the record did 
not of course, exist. But this mistake in the depo¬ 
sition of the plaintiff (which became apparent on 
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examination of his note-books, which were put in 
evidence when the application for review was 
heard), was sufficient reason for allowing the appli¬ 
cation for review. AIR (Vol 21) 1934 Rang 233: 
153 Ind Cas 996. 


-O. 47, R. 1 — Ejusdem generis Court relying 

upon cases not cited in argument — Faulty logic 
and error of law. 

The words ‘any other sufficient reason* in O. 47, 
R. 1, are ejusdem generis with the preceding words 
of the rule. 

If there comes to the knowledge of the Court cases 
not cited by the Counsel which in its opinion esta¬ 
blishes that one party or the other is entitled to a 
decision, ordinarily, unless the cases are statements 
of elementary principles, the side against whom 
the decision is to be given on the basis of those cases, 
should be given an opportunity of dealing with the 
cases; but the fact that this course is not taken does 
not bring the case within the class of circumstances 
which give an applicant a right to a review of the 
decision. 


That the Judges who heard a case proceeded up¬ 
on faulty logic in coming to their conclusion and 
were, in any event, wrong in law is not an argu¬ 
ment that can be used to support an application for 
review. AIR (Vol 19) 1932 Pat 275 : 11 Pat 519 
: 13 P L T 334 ; 139 Ind Cas 533 (DB). 


——O. 47, R. 1 — Ignorance of law — ‘Sufficient 
reason* — Meaning of. 

The first two grounds upon which a review is per¬ 
missible under O. 47. R. 1. namely, the discovery 
of new raid important matter or evidence which 
could not after due diligence have been produced 
at the trial or some mistake or error apparent on 
the face of the record do not apply to a case where 
the ground of review is that the judgment has pro¬ 
ceeded upon an incorrect exposition of the law. 
The third ground namely, ‘any other sufficient rea¬ 
son’ must be a reason sufficient on grounds analo¬ 
gous to those previously specified. Where the re¬ 
view was granted upon the ground that the law 
lelird upon by the Court- had been modified by a 
s ibsequenl decision which amounts to the same 

i hrrig as a wrong exposition of the law. 

Hcid. that it is not open to the applicants to 
argue (hot the ground oi review was an error on the 
lace of the record. 

Where a Pull Bench decision of the High Court 
to which the trial Conn was .subordinate, was pub¬ 
lished in the authorised law reports some four 
months before the tiiul. but was not adduced at the 

ii i d. 

He’d. Ihao ignorance oi Ur nature ought not. in 
view of it. 1 ol O. 17 in be o’lowed I > be pleaded in 
upport. oi an aupffi atimi for review. A I R (Vol 
11. 1921 Pat 250 : 75 Ind Cas 177 : 3 Pat- 124 : 5 P 
L T 52 : 


1922 P II C' C 361 (OB'. 


-0. 17, K. I (I) l> ) — Mistake or error — Omis- 

>ion to red * out -bon of law at Hie hearing. 

The mere fuel that a point- of law winch might 
have bean raised was not raised during the trial 
is not ncr w-suilv in it c'l sufficient to support an 
application mr rmaev. . (pmcac -- Whether an 
< mi. Non to • niso a point ol law which, had it been 
raised, mi'lit and probably would have brought 
about a (iiucrent n:ul-'. is mcesaari’y a mistake or 
■ iror apnart nt on . ’i< a e of the record lor which 
'cview can bock im-d A 7 K <Yol 9* 1922 Pat 
! T» : 1 Fal L T < : a Pat L J 3 H : 57 Ind Cas 11 

1 )B>. 




-•>. |7, 7; MM hO — 

't?b.i"« '!( rrMsmi. 

\ more mist: |*e of law 
mi: 1 a he '■)' error anna’ cnl 
. o as to foi m a i round 


Mistake or error —- Other 

Is not in itself a n.ull'u iont 
on idle r'c ' ol the record 
for review ot judgment. 


Where the mistake arises from the negligent con¬ 
duct of the applicant for review, the mistake can¬ 
not even be pleaded as “any other sufficient reason” 
within O. 47, R. 1. AIR (Vol 6) 1919 Cal 525 • 44 
Ind Cas 161 (Cal) (DB). 

-O. 47, R. 1 (1) (c) — Other sufficient reason — 

Mistaken advice. 

The mere fact- of failing to produce evidence on 
account of wrong advice of counsel is no ground for 
re-hearing the case. AIR (Vol 5) 1918 Oudh 305 
: 5 O L J 695 : 48 Ind Cas 918 (DB). 

-O. 47, R. 1 (1) (c) — Other sufficient reason. 

A mortgage suit was dismissed on the gound of 
limitation. The lower appellate Court agreed with 
the first Court. In second appeal the High Court 
disagreed on the question of limitation and decreed 
plff’s suit. The failure to bring to its notice that 
ether points also are to be determined does not fur¬ 
nish sufficient cause for review of the judgment. 
(1913) 19 Ind Cas 689 (DB) (All). 

-O. 47, R. 1 (1) (c) —» Other sufficient reason — 

Mistaken admission. 

If a decree holder has wrongly admitted that his 
claim is satisfied, he may apply for review. (1909) 
5 Ind Cas 148 (DB) (Cal). 

11. Ex parte order. 

-O. 47, R. 1 — Bar to review — Dismissal on 

merits of application to restore in the case of an 
cx parte decree. 

The dismissal on merits of a restoration applica¬ 
tion in the case of an ex parte decree is no bar to 
an application to a review application. 1949 R D 
172 (DB). 

-O. 47, R. 1 — After passing the order setting 

aside an ex parte decree, the Court becomes functus 
officio and has no jurisdiction to re-open the pro¬ 
ceeding at the instance of a transferee from the 
plaintiff in the absence of an application for review. 
AIR (Vol 20) 1933 Oudh 385 : 10 OWN (CC) 794 
: 145 Ind Cas 302 (DB). 


-O. 47, R. 1 — In the exercise of insolvency 

jurisdiction, the mofussil Courts have by virtue of 
S. 5 of the Prow Insol. Act, the right of review and 
the right to entertain applications under O. 9. R. 
13 and O. 47 R. 1, Civil P. C.. to set aside orders 
passed ex parte. A I R (Vol 19) 1932 Mad 63 : 61 
M L J 719 : (1931) M W N 924 : 34 M L W 735 : 
135 Ind Cas 750. 

-O. 47. R. 1 — Where the order is an ex parte 

order issued without, hearing the opposite party, it 
cannot operate as res judicata and can be reviewed 
by the successor of the Judge who made such ex 
parte order. AIR (Vol 16) 1929 Sind 110 : 116 
Ind Cas 101 (DB). 


O. 47, R. 1 — Ex parte order — Notice. 


Until the plaint is registered, a suit has not been 

duly instituted and until this is done there is no 
% 

“opposite party" to whom notices can go. Therefore 
mi order passed at- a stage of the case before the 
p' da* is registered can be reviewed without notice 
to the other party. A I R (Vol 9) 1922 Cal 234 : 
26 C \Y N 391 : 70 Ind Cas 43. 

-(>. IT. R. I — Application under O. 9. R. 13 dis. 

ir.Dsed lor default — Remedy. 

No application under Order 9 will be against- an 
order under Order 9. Order 47 does not apply in 
a ras' where the order passed under Order 
9 was made by an officer other than the 
officer who made the original Order under 
Order 9. Section 153 also cannot apply to the matter 
a ; Coe dismissal cider was not an error or defect in 
the proceedings, and it may have been an errone¬ 
ous order as made on the merits. The only remedy 
open, to the aggrieved minors is to appeal against 
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the original Order made under Order 9. 

<Vol 9) 1922 Pat 121 : 1922 P H C C 5 (DB). 

12. Grounds for. 

• - See also Notes 10, 17 and 18. 

(a) General. 

.(a-1) Absence of party or Counsel. 

(b) Ex parte amendment. 

<c) Dismissal. 

<d) Evidence. 

See also Note 17. 

(e) Fraud. 

<f) New grounds. 

<g) Point of general importance. 

<h) Question of fact. 

<i) Remand. 

{j) Subsequent evenis. 

(k) Wrong judgment. 

See also Note 10. 

(a) General. 

.-O. 47, R. 1 — Review can only be granted on 

the grounds set out in O. 47. AIR (Vol 21) 1934 
Pat 229 : 15 P L T 103 : 13 Pat 165 : 148 Ind Cas 
547 (DB). 

—.—O. 47, R. 1 — Partnership — Decree against 
firm — Application by partner for execution — 
Death of one partner before decree. 

Rule 1 of O. 47, must we read as in itself defini¬ 
tive of the limits within which review is permitted 
by the Code, the only cases in which review is allow¬ 
ed being those set forth in the rule namely those 
of new material over-looked by excusable misfor¬ 
tune, mistake or error apparent on the face of the 
record or any other sufficient reason, the words 
“any other sufficient reason” being interpreted as 
meaning a reason sufficient on grounds at least 
analogous to those specified immediately previously. 

A decree in favour of a firm is in favour jointly 
of its partners and some of the partners can exe¬ 
cute it for the benefit of all. Nor need the applica¬ 
tion state expressly that it is being made for the 
'benefit oi all the partners. 

A decree passed against a firm can be executed 
against the firm even though one of the partners 
•of the firm had died before the passing of the de¬ 
cree. AIR (V 19) 1932 Lah 596 : 33 PLR 290 
: 13 Lah 546 : 138 Ind Cas 379 (DB). 

-O. 47, R. 1 — Even if the view of the law appli¬ 
cable be incorrect, that is no ground under O. 47, 
R. 1, C. P. Code, for allowing review. (1928) 107 
Ind Cas 908 (1) (Nag). 

- O. 47, R. 1 — Indefinite. 

Where a judgment does not conclude the question, 
whether the decree may be executed against the 
partners individually and when the decree as it 
stands can be executed only against the property 
of the firm the judgment may be reviewed and that 
circumstance does not preclude the execution of the 
decree even prior to review against the individual 
partners as soon as any or all of the conditions set 
forth in O. 21, R. 50 are established. A I R (Vol 
13) 1926 Lah 236 : 92 Ind Cas 898 (DB). 

- O. 47, R. 1 — No ground for review. 

A party filed a petition of compromise supported 
by an affidavit. On the day fixed for the appear¬ 
ance of the party himself his Counsel asked the 
Court to excuse the non-attendance of the party 
and stated that he had been instructed by the party 
personally to press the application for compromise. 
The Court accordingly passed a decree in terms of 
the compromise. Some time after the party applied 
for review of judgment on the ground that the 
petition of compromise and the affidavit were exe¬ 
rted by the party because he was in fear of his 
life at the hands of the defendant. 

5F.Y.D./D.F. 28 


Held, that S. 151 could not be applied and O. 47, 
R. 1 also could not be applied. AIR (Vol 11) 1924 
All 398 : 82 Ind Cas 1022 : 46 All 245 : 22 A L J 118 
: 5 L R A Civ. 46. 

-O. 47 R. 1 — Commissioner. 

The Commissioner has no power to “review” 
under S. 151 or O. 47, R. 1. But he is not bound to 
record his finding on each item objected to before 
proceeding to the next one. Nor is his finding on 
any of the objections final. He may on proper 
grounds re-open the inquiry into any of them. Un¬ 
til his report is made he decides nothing final or 
conclusive. But he must have proper grounds for 
re-opening enquiry into any item, grounds similar 
to the provisions of O. 47, R. 1 that rule being the 
best guide in a matter of this kind. If he re-opens 
inquiry on grounds which are not proper the party 
aggrieved can object only by means of exceptions 
to his report. AIR (Vol 11) 1924 Bom 231 : 82 
Ind Cas 593 : 25 Bom L R 280 : 47 Bom 593. 

-O. 47, R. 1 (1) (c) — Mistake or error — What 

is. 

A decree can be reviewed on such grounds only 
as, if tenable, would justify an alteration or cancel¬ 
lation of the decree. AIR (Vol 1) 1914 A 44 : 36 
All 277 : 12 A L J 382 : 23 Ind Cas 514 (DB). 

-O. 47, R. 1 (1) (c) — Other sufficient reason — 

Other remedy open. 

A review cannot be granted on ground other than 
those enumerated in O. 47, R. 1. Where a party has 
another remedy open to him to obtain the relief 
sought for, review cannot be granted. Where an 
appellant has not contested a liability imposed on 
him by first Court in his appeal grounds or in the 
course of arguments he cannot ask for review of 
judgment to escape that liability. That an appeal 
was badly argued is on ground for review. AIR 
(Vol 1) 1914 Lah 418 : 208 P W R 1913 : 103 and 
197 P L R 1914 : 22 Ind Cas 785 (DB). 

——O. 47, R. 1 (1) (c) — Grounds of review — Ap¬ 
plication for review limited to grounds raised. 

An applicant in a review application must con¬ 
fine himself to the grounds on which the applica¬ 
tion is admitted. 73 P R 1911 : 113 P W R 1911 : 
208 P L R 1911 : 11 Ind Cas 427 (DB). 

(a-1) Absence of party or Counsel. 

—r—O. 47, R. 1 and S. 151 — Absence of party is no 
ground for review — Inherent powers should not 
be invoked. 

In view of the limited scope of O. 47, R. 1, the ab¬ 
sence of Counsel or of a party is not a ground for 
review. 

The inherent power of the Court cannot be in¬ 
voked in such a case. AIR (Vol 31) 1944 Mad 
293 : (1944) 1 M L J 259 : 57 M L W 192 : 1944 M 
W N 205 : I L R (1944) Mad 857 : 218 Ind Cas 292 
(DB). 

-O. 47, R, 1 — Plaintiff’s absence on adjourned 

hearing — Plaintiff’s Pleader applying for adjourn¬ 
ment — Adjournment refused and suit dismissed — 
Remedy of plaintiff is by review or appeal — Appli-, 
cation for restoration is misconceived. AIR (Vol 
20) 1933 All 41 : (1933) A L J 4 : 144 Ind Cas 141 
(DB). 

— —O. 47, R. 1 — The words “any other sufficient 
reason” mean a reason sufficient on grounds at 
least analogous to those specified previously. The 
absence of a pleader is not a ground for review. A 
I R (Vol 14) 1927 Mad 355 : 52 M L J 123 : 25 M 
L W 192 : 99 Ind Cas 954 (DB). 

_O. 47, R. 1 — Grounds for review — Pleader ab¬ 
sence of. 

The grounds for review are set out in O. 47, R. 1 
and no Court is justified in reviewing an order made 
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by it for any ground other than those mentioned 
in O. 47, or grounds which are similar to the gro¬ 
unds specifically mentioned therein. The absence 
of a pleader is not a ground for review. AIR (Vol 
13) 1926 Mad 980 : 51 M L J 219 : 97 Ind Cas 1008 
: 50 Mad 67 * 3926 M W N 890 : 26 M L W 878 
KDB). 

-O. 47, R. 1 — Ex parte order for delivery of pro¬ 
perty. 

A Court can review its own order passed ex parte 
for the issue of a writ of delivery of possession 
of property. If possession is delivered in accord¬ 
ance with the earlier order, the later order will in¬ 
validate the delivery. AIR (Vol 12) 1925 Cal 1023 
: 88 Ind Cas 921 : 41 C L J 349 (DB). 

- > 0 . 47, R. 1 — Inability to attend on date fixed. 

The effect of Chhajuram’s case (A. I. R. 1922 P. 
C. 112) is that under the words ‘‘other sufficient 
reason” there a son must be one having sufficiency 
of a kind analogous to the two specified cases that 
is to say, analogous to excusable failure to bring 
to the notice of the Court new and important mat¬ 
ter or analogous to error on the face of the record 
Where for no adequate reason the party had not 
been ready on the date solemnly fixed for the pur¬ 
pose and had no real excuse for not being ready 
review should not be granted to produce evidence 
and if granted would be upset in revision. AIR 
(Vol 11) 1924 Cal 774 : 79 Ind Cas 745 : 51 Cal 70 
: 40 C L J 163 (DB). 

(b) Ex parte amendment. 

-O. 47, R. 1 — Grounds for Review — Amend¬ 
ment. 

It is unfair to amend the decree without giving 
the party, against whom it is to operate, an opport¬ 
unity to show cause against it; and if the amend¬ 
ment is wrong it is open to the judgment-debtor to 
apply to the original Court for a review of its order. 
AIR (Vol 13) 1926 All 384 ; 48 All 281 : 24 A L J 
266 : 94 Ind Cas 877. 

(c) Dismissal. 

-O. 47, R. 1 — Order under O. 9, R. 8. 

Obiter Per Nasim Ali, J. — It is doubtful whether 
the order of dismissal can be set aside by an appli¬ 
cation for review under O. 47, R. 1. Civil P. C. A 
I R (Vol 39) 1942 Cal 99 : I L R (1941) 2 Cal 477 
: 74 Cal L J 13 : 45 C W N 932 : 199 Ind Cas 486 
(DB). 

- O. 47 R. 1 — Meaning of — Order dismissing 

suit for default. 
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A plaintiff whose suit has been dismissed for 
want of appearance under O. 9 R. 8 has no remedy 
by way of review. The words “any other sufficient 
reason” in sub-section (1) mean a reason sufficient 
on grounds at least analogous to those specified in 
the rule. The fact that the applicant was absent 
when the suit was called on is not a ground analo¬ 
gous to any of those specified in the rule. AIR 
(Vol 12) 1925 Bom 521 : 90 Ind Cas 610 • 49 Bom 
839 : 27 Bom LR 1150 (DB). 

-O. 47, R. 1 — Date of hearing not fixed. 

Summary rejection of an appeal as time-barred 
without fixing a date for the hearing the appellant 
is in contravention of the law and forms a good 
ground for review within O. 47, R. 1. AIR (Vol 
12) 1925 Oudh 643 : 90 Ind Cas 115: 2 OWN 678. 

-O. 47, R. 1 — An appellant whose appeal is dis¬ 
missed for default and who has not availed of R» 
19 of O. 41, within time cannot be allowed to apply 
for review. AIR (Vol 10) 1923 All 576 : 74 Ind 
Cas 528 : 21 A L J 416 : 4 L R A Civ 276 (DB). 

(d) Evidence. 

See also Note 17. 

-o. 47, R. 1 — Under O. 47 R. 1, the new matter 

or evidence should have been discovered by the 
party applying for review and not by the Court 
whose order is to be reviewed; and secondly, the 
error referred to in this provision should be one 
apparent on the face of the record and not one 
caused by the Court not being apprised at the time 
of the dismissal of the appeal of the circumstances 
which prevented the appellant from taking the 
necessary steps. AIR (Vol 26) 1939 Pat 678 : 20 
P L T 883 : 6 B R 184 : 19 Pat 159 : 185 Ind Cas 
480 (FB). 

-O. 47, R. 1 —t Recital in document found to be 

false — Judgment based on such finding 

Where the recital in a document is found to be 
false and collusive and the Court has passed judg¬ 
ment based on this finding, even if the document 
is a genuine document it is not open to the appel¬ 
lant to ask the Court to review the judgment of 
the lower Appellate Court, on that ground. AIR 
(Vol 23) 1936 Sind 7 : 161 Ind Cas 501 (DB). 

-O. 47, R. 1 — Grounds for review — Evidence. 

Counsel was alleged to have erroneously aban¬ 
doned evidence, but Court considered admissibility 
of evidence. 

Held; No review lies. AIR (V 12) 1925 Oudh 
614: 85 lml Cas 752. 
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The words “any other sufficient reason” in O 
47, R. 1 mean any other sufficient cause similar oi 
analogous to those categorically set forth in O. 47 
R. 1, namely (1) the discovery of new and import 
ant matter which was not within the knowledge o: 
the plaintiff or could not be produced by him a' 
the time when the decree was passed or order mad< 
or (2) on account of some mistake or error appar. 
ent on the face of the record. Thus a review is onlj 
permissible on these two grounds or on ground: 
similar and analogous to them. Consequently n< 
review lies against an order dismissing a suit foi 
default. A I R (Vol 22) 1935 Oudh 405 : 1935 O \\ 
N (CC) 44G : 154 Ind Cas 1102. 

O. 47, R. 1 — Grounds for review — Dismissal 

Dismissal of a suit for default though parties noi 
directed to be present on the date — Plaintiff filing 
an application for review of the order dismissing 
the suit after more than two months — Review 
application was hold to lip having regard to tin 
facts of the case in spite of the dclav. A I R (Vo 
15) 1928 Rang 177 : 6 Rang 254 ; 111 Ind Cas 80. 

-O. 47, R. 1 — Other sufficient reason — Dismis 

— O. 9, R. 8. 


-O. 47, R. 1 — Other sufficient reason — Evi¬ 
dence. 

Where a Court granted a review on the ground 
that the plaintiffs were deprived of their right to 
rebut certain evidence which the other side had 
produced, held that that would be a “sufficient rea¬ 
son” within the meaning of O. 47 R. 1, sub-rule 1. 
AIR (Vol 12) 1925 Oudh 266 : 84 Ind Cas 515 : 
11 O L J 682 : 28 O C 4. 

(e) Fraud. 

-O. 47 R. 1 — Ground for review — Fraud dte* 

covered after decree. 

Fraud which was not within the knowledge of 
the applicant or could not be discovered by him at 
the time of the decree even after the exercise of 
due diligence, may be a new and important matter 
sufficient to enable the applicant to maintain an 
application under O. 47 R. 1 C. P. Code, though it 
may be that in some cases the better procedure 
would be to file a regular suit. A I R (Vol 36) 194S 
Dacca 18 : 2 D R. 140. 

-1>. 47, R. 1 — Sufficient reason — Legitimate 

misapprehension created by other side in mind of 
applicant is sufficient reason. 




870 


869 CIVIL P. C, (5 of 1908), 0. 47, R. 1—12. Grounds for 


After a decree in a partition suit was passed bet¬ 
ween A and his alienee B, B made an application 
to the Court under S. 43 T. P. Act. The Court made 
an order holding that S. 43 applied to the case. 
Thereafter, A made an application under O. 47, R. 1 
Civil P. C., stating that when the Court heard B’s 
application it asked B’s pleader to file a suit but 
the pleader was given time to consider whether the 
suit would or would not be barred by time. The 
application was opposed by B who stated that the 
matter was adjourned for want of time and to 
satisfy the Court whether such an application could 
lie according to law. 

Held, that there had been some legitimate mis¬ 
apprehension created by the other side (B) in the 
mind of A regarding the purpose of the adjourn¬ 
ment and as there had been a genuine mistake in¬ 
duced by such circumstances, the Court was entitl¬ 
ed to review its previous order. AIR (Vol 33) 
1946 Sind 99 : ILR (1945) Kar 455. 

-O. 47, R. 1 — Setting aside consent decree. 

Setting aside of consent decree on ground of 
fraud — Order 47, R. 1 or S. 151 does not furnish 
proper remedy — Proper remedy is by way of suit. 
AIR (Vol 26) 1939 Cal 658 : 69 C L J 533 : 43 C 
W N 969 : 186 Ind Cas 276 (DB). 

-O. 47, R. 1 — Plaint filed on last day of limita¬ 
tion on only one rupee stamp — Permission for ex¬ 
tension of time for payment of balance on ground 
that plaintiff had no money asked — Permission 
granted under S. 149, Civil P. C. — Permission ob¬ 
tained by fraud — Order is open to review. AIR 
(Vol 24) 1937 Nag 87 : I L R (1938) Nag 359 : 171 
Ind Cas 460. 

-O. 47, R. 1 — Grounds for review — Fraud. 

Fraud practised upon the Court or upon the party 
may be discovered after the order complained of 
is made and may be new and important matter 
which could not be within the knowledge of the 
applicant at the time when the decree was passed 
or the order made and an application for review 
on the ground of such fraud must be considered 
on merits. A decree vitiated by fraud may be set 
aside by (i) suit and (ii) by review of judgment, 
the latter being the more regular procedure. A I 
R (Vol 16) 1929 Cal 513 : 49 C L J 425 : 33 C W N 
572 : 119 Ind Cas 371. 

-O. 47, R. 1 — When a ground for Review. 

Fraud or undue influence unaccompanied by any 
discovery of new matter does sot constitute a gro¬ 
und for review and the order granting review is an 
illegal exercise of jurisdiction. There is no analogy 
between discovery of new and important matter or 
error apparent on the fact of the record, and an 
assertion that a person had been under undue in¬ 
fluence or coercion. Therefore, a Court has no 
jurisdiction under O. 47, R. 1, to review a compro¬ 
mise-decree on the ground that the compromise had 
been procured under undue influence or coercion 
and subsequent to the decree that compromise has 
been repudiated. A Court’s power to review its order 
depends on a ground which existed on the date 
when the order was made and cannot be exercised 
on a ground which has come into existence subse¬ 
quently. (Case Law reviewed). AIR (Vol 13) 
1926 All 50 : 89 Ind Cas 946 : 48 All 160 : 6 L R A 
Civ. 569 : 23 A L J 1029 (DB). 

--O. 47 R. 1 — The ground of fraud when prac¬ 
tised upon a party in connection with a petition of 
compromise upon which a decree was made is a 
good ground for review. A remedy by suit is an 
alternative and a more appropriate remedy. A I 
ft (Vol 7) 1920 Cal 808 : 64 Ind Cas 259 (DB). 

O. 47, R. 1 (S. 623 Old Code) — Fraud — Mis¬ 
take. 


The ground that fraud was practised upon a party 
in connection with a petition of compromise upon 
which a decree was made is a good ground of re¬ 
view under S. 623, C. P. C. A mistake in the matter 
of copying out the petition of compromise may not 
by itself fall within the scope of S. 623, C. P. C. but 
taking it with the other ground stated above, it 
might be a good ground of review. (1906) 10 C W 
N 286 (286) (DB). 

(f) New grounds. 

-O. 17, R. 1 — Review — Discovery of new argu¬ 
ments based on facts or law. 

Order 47, R. 1 cannot possibly cover a case where 
the actual issue has been fully tried by the Court 
and afterwards one of the parties discovers an 
argument which he might have raised, based either 
on fact or law and asks the Court to review its 
order. AIR (Vol 20) 1933 Mad 290: 141 Ind Cas 
381. 

-O. 47, R. 1 — The subsequent discovery of a 

reasonable ground for adjournment by the Court is 
a sufficient grould for reviewing an order refusing 
to grant an adjournment. AIR (Vol 20) 1933 Mad 
5: 36 MLW 586: (1932) MWN 1262 : 140 Ind Cas 
226. 

-O. 47, R. 1 — It is most unfair to the Judges 

of the Court to file applications for review against 
their judgments on grounds not raised (although 
they could have been raised) before them at the 
time of the hearing. Applications for review rai¬ 
sing such grounds ought to be rejected. (1927) 100 
Ind Cas 429: 13 OLJ 507. 

-O. 47, R. 1 — A party ought not to be allowed 

in review to raise a case which was never raised 
at the trial, and on which no evidence was ad¬ 
duced. AIR (Vol 12) 1925 All 552: 88 Ind Cas 
653: 47 All 831: 23 ALJ 534: 6 LRA Civ 454 (DB). 

-O. 47, R. I (1) (c) — Other sufficient reason — 

Point of law which could have been raised. 

A point of law which could have been raised but 
was not raised does not justify grant of review. 
AIR (Vol 9) 1922 P 119: 5 PLJ 344 : 57 Ind Cas 11 

(DB). 

-O. 47, R. 1 — The production of the authority 

which was not brought to the notice of the Judge 
at the first hearing and which lays down a view 
of the law contrary to that taken by the Judge is 
not a sufficient ground for granting a review. AIR 
(Vol 8) 1921 Pat 139: 1921 PHCC 152 (DB). 

-O. 47, R. 1 (1) (c) — Setting up new case. 

After the decision of the case in defendant’s 
favour by the appeal Court, it was urged on be¬ 
half of the plaintiff upon review that the defen¬ 
dant should be held liable for the acts of his ser¬ 
vants. Held, that the Court had properly refused 
to permit a new case to be set up at that stage. 
14 CWN 86: (1909) AC 549: 5 Ind Cas 50 (PC). 

(g) Point of general importance. 

-O. 47, R. 1 — A mistake of law is no ground for 

review. Nor is the fact that the point involved is 
one of general importance a ground for review. 
AIR (Vol 31) 1944 Nag 371: 1944 NLJ 438 (DB). 

-O. 47, R. 1 — When review allowed on a point 

of law. 

Rule 1 of O. 47 must be road as in itself definitive 
of the limits within which review is permitted and 
words “any other sufficient reason” in that rule 
mean a reason on grounds at least analogous to 
those specified immediately previously. There is 
good authority for holding that a Judge should not 
review his judgment merely because a party has 
found fresh rulings on the matter. There must, 
generally speaking, be finality, but where it is not 
a question of right between the two parties being a 
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mere matter of Court-fees, and the matter is of 
general importance, review is justified. AIR (Vol 
13) 1926 Mad 764: 1926 WMN 442 : 50 MLJ 493. 

-O. 47, R. 1 (1) (c) and S. 115 — Other suffi¬ 
cient reason. 

A review of an order summarily rejecting an 
application for revision of a judgment on the origi¬ 
nal side was granted on the ground that the judg¬ 
ment as it stood was open to misconstruction and 
that the points raised involved questions of im¬ 
portance and of frequent occurrence and that it 
was desirable to have the views of the Appellate 
Court. (1913) 6 SLR 127: 19 Ind Cas 363 (DB). 

(h) Question of fact. 


47, R. 1—12. Grounds for 872 

first order there was an error apparent on the 
face of the record and it is not a sufficient ground 
for granting a review under O. 47, R. l m air 
(Vol 30) 1943 Oudh 136: 1942 OWN (CC) 648- 

1942 AWR (CC) 332: 205 Ind Cas 269 (DB). 

-O. 47, R. 1 — Mere fact that subsequent Spe¬ 
cial Bench iias differed from ruling sought to be 
impugned. 

The mere fact that a subsequent Special Bench 
has differed from the ruling sought to be impugn¬ 
ed is not a ground for allowing review. AIR (Vol 
19) 1932 Rang 129: 139 Ind Cas 788. 

-O. 47, R. 1 — Grounds for review — Subse¬ 
quent law. 


-O. 47, R. 1 — Investigation into questions of 

fact. 

A point involving an investigation into various 
questions of fact, namely, the incidents of the 
parent tenancy, the purpose for which it was crea¬ 
ted, and custom, etc., cannot be taken in an appli¬ 
cation for review when it has not been taken at 
any previous stage of the suit. AIR (Vol 21) 1934 
Cal 131: 37 CWN 818: 149 Ind Cas 854. 

-O. 47, R. 1 — Second appeal. 

The High Court cannot in a second appeal en¬ 
tertain an application for a review of judgment 
based on the ground that since the disposal of the 
appeal documentary evidence has been discovered 
which, if sufficiently proved, would have led the 
Court below to come to a different finding, al¬ 
though had such evidence been discovered before 
the disposal of the appeal the Court might have 
allowed the appellant to withdraw the appeal 
with a view to apply to the lower appellate Court 
for a review of judgment on the ground of the dis¬ 
covery of fresh evidence. The question whether 
any particular record has been rightly or wrongly 
framed is certainly a question of fact and not a 
question of law. AIR (Vol 10) 1923 All 541 : 73 
Ind Cas 1016: 21 ALJ 377 : 45 All 458: 4 LRA (Civ) 
416 (DB). 

(!) Remand. 

-O. 47, It. 1 — Points already taken, or could 

have been taken in revision. 

Where the points were all taken, or should have 
been taken at the time of revision, there is no 
ground justifying exercise of powers of review. 
AIR (Vol 24) 1937 Pesh 43 : 1937 Pesh LJ 43: 163 
Ind Cas 938. 


O. 47, R. 1 — Remand order. 


A remand order made on second appeal is. unless, 
a, review of ifc be obtained within tlie prescribed 
time, conclusive determination of the points of law 
involved in it; and the conectness of I lie law laid 
down upon a remand cannot be questioned on a 
subsequent second appeal; the policy of the legis¬ 
latin') as indicated in the C. P. Code of 1908 is 
in favour of finality of orders of remand. Nor is 
the fact of the Court’s adopting a different view 
of the law after an order has been made in general 
a good ground for allowing a review of such an 
order after the time for a review has elapsed. AIR 
(Vol 10; 1923 Cal 335: 72 Ind Cas 533 (DB). 


O. 1 


*4 

• . 


(j) Subsequent events. 

R. 1 — Judyo nut omit ling to consider 
provision or law — OnRr passed — Subsequent 
decision of High Court on the point brought to 
his notice. 

Where the Judge did not omit, to consider some 
provision of law but his attention was merely 
thawn after his order had been par .cd to a deci¬ 
sion of the High Court in which a view ot the law 

hud tal<«ai wl'ii it h-* lliom'ht was dillcient 

from that taken by him In his order, lie is not 
justified on this account in holding that in his 


Because there is a subsequent decision of supe¬ 
rior Court of binding authority on a question of 
law the prior judgment passed on a different view 
of law is not liable as a matter of course to be 
reviewed. AIR (Vol 17) 1930 Mad 579 (DB). 

-O. 47, R. 1 — Review is not permitted where 

new material comes into existence subsequently. A 
review cannot therefore be granted on the ground 
that the previous decision of the case had proceed¬ 
ed upon an incorrect exposition of the law. The 
question of hardship to the applicant does not arise 
in such a case. AIR (Vol 16) 1929 Nag 251: 121 
Ind Cas 57: 12 NLJ 14S (FB). 

-O. 47. R, 1 — A case was decided bv the High 

Court following the view of the law on the point 
of the Privy Council, but the Judge had anticipa¬ 
ted legislation on the point which was subsequently 
passed and which was contrary to the view of the 
Privy Council. 

Held, that the case could not be rc-opencd simply 

on this ground, because subsequent legislation does 
not affect decided cases, nor can the subsequent 
legislation be said to be a discovery of new and 
important matter justifying review. AIR (Vol 15) 
1928 Bom 308: 52 Bom 434: 30 Bom LR 668* 111 
Ind Cas 633 (DB). 

-O. 47, R. 1 — Reversal of judgment which was 

In evidence. 


A ground for review must, at any rate, be some¬ 
thing which existed at the time of the decree and 
the section does not authorise review of a decree, 
which was right, on the happening of some sub¬ 
sequent event. Therefore the mere reversal of the 
judgment which was put in as a piece of evidence 
m the suit that reversal having taken Diace sub¬ 
sequent to the decision of that suit is not a ground 
lor review. AIR (Vol 14) 1927 Cal 920: 31 CWN 
822 : 104 Ind Cas 136. 

——O. 47. R. 1 — A ground for review must be in 
existence on the date of the decree: so no review 
can be granted on any ground which is not in 
existence at the date of the decree. AIR (Vol 13) 
1926 Nag 10; 89 Ind Cas 216. 


-—O. 47, R, 1 — Where a judgment was delivered 
lallowing 39 All 437 (Salni Ram v. Bhup Singh) 
but by the time an application for review of that 
judgment came on for hearing, the case in AIR 
1924 PC 50 (Brij Narain v. Mangal Pd.) had been 
decided and the judgment delivered bv the Court 
was found to be wrong in view of the later decision, 
held, that the words “error apparent on the face 
of th( > record” cover a case like this and that the 
application should be granted. AIR. (Vol 12) 1925 
Cal 304: 85 Ind Cas 65: 29 CWN 148 (.DB). 

~ -7. R. 1 — It is settled law that the grounds 

lor a review must be something which exist at the 
tune of the decree and there is no authority that 
review can be granted because of the happening 
ot some subsequent event such as alteration of 
law. AIR (Vol 11) 1924 Nag 70: 73 Ind Cas 4. 
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-O. 47, R. 1 (1) (c)—A review of the decree, which 

was right when it was made, on the ground of the 
happening of some subsequent event is not justifi¬ 
ed. The proper course in such cases is to request 
the appellate Court to accept additional evidence 
regarding the subsequent event and the Court will 
be justified in taking such evidence into considera¬ 
tion. AIR (Vol 5) 1918 Lah 10: 48 Ind Cas 137: 
111 PWR 1918 (DB). 

-O. 47, R. 1 (1) (c) — Subsequent events. 

Where a judgment is based on the decision of 
the Revenue Court, the reversing of the Revenue 
Court’s decision in appeal is a good ground for 
granting a review of the judgment. (1911) 33 All 
566: 8 ALJ 584: 10 Ind Cas 244 (DB). 
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-^O. 47, R. 1 — Wrong decision on point of law. 

The right of review must be exercised in strict 
conformity with O. 47, R. 1. The review cannot 
be granted on the ground that some wrong deci¬ 
sion on a point of law has found its way into the 
judgment and that if the Court had referred to 
certain provisions of law has found its way into 
the judgment and that if the Court had referred 
to certain provisions of law it would have come 
to a different conclusion. AIR (Vol 28) 1941 Rang 
233: 1941 Rang LR 382: 197 Ind Cas 216 (DB). 

-O. 47, R. 1 — Ground that decision was wrong 

on merits. 

The words “any other sufficient cause” in R. 1, 
O. 47, mean a reason sufficient on grounds at least 
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-O. 47, R. 1 (1) (c) — The words “for any other 

sufficient reason” in S. 623 C. P. C., 1882 do not 
include something which came into existence after 
the decree. (1910) 14 CWN 244 : 11 CLJ 26: 5 Ind 
Cas 182 (DB). 


analogous to those specified immediately previ¬ 
ously; and a Court hearing an application for a 
review has, therefore, no power to order a review 
upon the ground that the decision was wrong on 
the merits. AIR (Vol 26) 1939 Lah 460: 41 PLR 
884 ; 186 Ind Cas 22. 


(k) Wrong judgment. 
See also Note 10. 


-O. 47, R. 1 —» Grounds for review — Wrong 

conclusion of law. 


-O. 47, R. 1 — That decision is erroneous is no 

ground for review. 

Under O. 47, R. 1 no review of an order can be 
allowed when there is no error apparent on the 
face of the record nor discovery of any new and 
important piece of evidence subsequent to the 
passing of the order. No review can be allowed on 
the ground that the decision was erroneous. AIR 
(Vol 33) 1946 Cal 51: 49 CWN 522 (DB). 


A Court hearing an application for review has no 
jurisdiction to order a review because it is of 
opinion that a different conclusion of law should 
have been arrived at. AIR (Vol 17) 1930 Bom 317: 
32 Bom LR 610 (DB). 

-O. 47, R. 1 — A Court hearing application for 

review of decree on appeal has no jurisdiction to 
order a review because it is of opinion that differ¬ 
ent conclusion of law should have been arrived at. 


-O. 47, R. 1 — Court overlooking amendment 

and deciding case under old permission. 

Under the Punjab Courts Act, as it stood before 
the amendment of 1941 a certificate was required 
in the case of an appeal involving a question of 
custom but this certificate was rendered unneces¬ 
sary by the amending Act. The Appellate Court 
overlooked the provisions of the amending Act 
which were applicable to the appeal before it and 
dismissed the appeal on the basis of the old pro¬ 
vision holding that the appeal was incompetent as 
it involved a question of custom and no certificate 
had been filed. In the application for review it 
was urged that there was in the case a mistake 
or error apparent on the face of the record in that 
the Appellate Court clearly overlooked the provi¬ 
sions of the amending Act of 1941, which rendered 
a certificate in the case unnecessary : 

Held, that there was a mistake or error on the 
face of the record as alleged by the applicant 
which entitled him to a review. In any event it 
could be truly said that there was sufficient reason 
in the case for granting the application for re¬ 
view. AIR (Vol 31) 1944 Lah 442: 46 PLR 287: 
219 Ind Cas 130 (DB). 

-O. 47, R. 1 — Wrong decision on point of law. 

An erroneous decision on a point of law is neither 
a “sufficient reason” nor a “mistake or error on 
the face of the record” within the meaning of 
O. 47, R. 1 and is, therefore, no ground for review. 
(1943) 208 Ind Cas 85: 1943 OWN (C C) 189: 19 
Luck 242. 

--O. 47, R. 1 — Jurisdiction of Court to grant 

review on ground that different conclusion of law 
should have been arrived at. 

A Court hearing an application for review has 
no jurisdiction to order a review because it is of 
opinion that a different conclusion of law should 
have been arrived at. If the question is a question 
of jurisdiction, the omission to take objection in 
the lower Court would not be material. AIR (Vol 
29) 1942 Oudh 210: 1941 OWN (CC) 1361: 1942 
AWR (HC) 11: 18 Luck 48: 200 Ind Cas 142. 


AIR (Vol 17) 1930 Oudh 392: 7 OWN 741. 

-O. 47, R. 1 — Reason for review must be ana¬ 
logous to the two grounds of review mentioned 
immediately before, in the rule. Therefore the 
mere fact, that a Judge has not in terms referred 
to certain of the evidence in favour of one party 
or the other, is not a sufficient reason for granting 
a review. AIR (Vol 11) 1924 Pat 258: 82 Ind Cas 
502: 2 Pat 765 (DB). 

-O. 47, R. 1 — Wrong decision on point of law 

is no ground for review. AIR (Vol 8; 1921 Oudh 
260: 63 Ind Cas 344: 24 OC 154. 

-O. 47, R. 1 (1) (c) — New evidence — Dis¬ 
covery. 

Discovery of new and important matter is no 
ground for an application for review but a judg¬ 
ment which is erroneous on the merits is. since the 
applicant is not entitled to re-argue the whole case. 
AIR (Vol 3) 1916 Lah 261 ; 135 PLR 1916 : 147 PWR 
1916: 35 Ind Cas 342. 

-O. 47, R. 1 (1) (c) — Mistake or error — In¬ 
consistent judgments in the same case —» Review. 

Where the High Court gave two inconsistent 
judgments in the same case one before and ano¬ 
ther after remand, and the error was apparent on 
the face of it, a review lies. (1912) 13 Ind Cas 
646 (All) (DB). 

13. Inherent power. 

See also Note 12 and Civil P. C. S. 151. 

-O. 47 R. 1 — In view of the limited scope of 

O. 47, R. 1. the absence of Counsel or of a party 
is not a ground for review. The inherent power 
of the Court cannot be invoked in such a case. AIR 
(Vol 31) 1944 Mad 293: 57 MLW 192 ; (1944) 1 MLJ 
259: 1944 MWN 205; ILR (1944) Mad 857: 218 Ind 
Cas 292 (DB). 

-O. 47. R. 1 — Decree in favour of minor — 

Adjustment by next friend during execution — No 
separate suit lies in view of S. 47 to set it aside 
on grounds of fraud — Proper remedy is by way 
of an application for review or by invoking the 
inherent jurisdiction of the Court. Such an appli¬ 
cation comes under 8. 47 and the Court has power 
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to take action independently of O. 47, R. 1 under 
S. 151. AIR (Vol 23) 1936 Pat 506: 17 PLT 743- 
3 BR 94: 165 Ind Cas 857 (DB). 

-O. 47, R. l — Suit for arrears ol maintenance 

— Compromise — Lower Court holding that court- 
fee of Rs. 715 should be paid — Appeal in execu¬ 
tion — High Court holding the decree to be merely 
a declaratory one — Application for return of 
court-fee should be treated as an application for 
review and the Court should grant refund — Court 
holding that it has no power under S. 151 fails to 
exercise jurisdiction possessed by it and revision 
lies. AIR (Vol 22) 1935 All 455: (1935) ALJ 376: 
1935 AWR (HC) 368: 154 Ind Cas 520. 

-O. 47, R. 1 — Order under Legal Practitioner’s 

Act — Inherent power of High Court to review. 

Although there is no express provision for a 
review of an order made under the Legal Practi¬ 
tioners Act, there is inherent power in the High 
Court to restore a Pleader whose name has been 
struck off the rolls. AIR (Vol 22) 1935 All 32T 
4 AWR (HC) 1404: 156 Ind Cas 243 (FB). 

-O. 47, R. 1 — Application to set aside ex parte 

order in execution proceedings. 

Though O. 9, could not be made applicable to 
proceedings in execution with the aid of S. 141, 
Civil P. C., the Court has inherent jurisdiction to 
set aside its own previous ex parte order, if it 
were satisfied that it was necessary in the ends of 
justice to do so. AIR (Vol 20) 1933 All 783- (1933) 
ALJ 1032: 55 All 891: 145 Ind Cas 995 (FB). 

O. 47, R. 1 — Court’s power under O. 10, R. 4, 
Civil P. C., is not an unlimited one. 

Where a personal appearance of a partv is di¬ 
rected without assigning any reason, the order is 
megular and can be rectified under S. 151 and 
O. 47, R. 1 , Civil P. C. AIR (Vol 20) 1933 All 
517; (1933) ALJ 1318: 145 Ind Cas 607 (DB). 


(Vol 10) 1923 Mad 392: 74 Ind Cas 416' 17 MLW 
254 (DB). w 

-O. 47, R. 1 — There is complete power in the 

Court under O. 47, R. 1 to review the order Las- d 
by it in rejecting the plaint under O. 7 R ii (c) 
AIR (Vol 10) 1923 Pat 354: 72 Ind Cas 629^ 4 PLT 
261: 2 Pat 504 (DB). . ■* 

-O. 47, R. 1 (1) (c) — Grounds for review — 

Inherent power. * 

An inferior Court has no power of review, unless 
such power is granted by statute. AIR (Vol 4) 
1917 M 726: 34 Ind Cas 503 (DB). 

-O. 47, Rr. 1 (1) (c) and 4 — Other sufficient 

reason — Precedents overlooked — Service on all 
parties. 

Notice of an application under O. 47, C. P. C., 
must be served not only on the contesting but on 
all the defendants under R. 4 of that order. The 
discovery of the ruling of the High Court con¬ 
trary to another ruling of equal authority of the 
same High Court on which the Court has passed 
an order is not a sufficient cause for granting a 
review, and in such a case the Court has no in¬ 
herent power to grant it. (1913) 17 CLJ 416: 18 
Ind Cas 275 (DB). 

14. Interpretation. 

See also Note 18. 

-O. 47. R. 1 — Order 47. gives a special privilege 

to an aggrieved litigant and must be strictly con¬ 
strued. AIR (Vol 32) 1945 Bom 40: 46 Bom LR 
671: ILR (1944) Bom 675: 220 Ind Cas 327. 

-O. 17, R. 1 — Refusing of appeal, wliat is. 

For purposes of O. 47, R, 1. no distinction can 
be drawn between the presenting of a memoran¬ 
dum of an appeal and the preferring of an nopeal. 
AIR (Vol 32) 1945 Bom 40: 46 Bom LR 671: ILR 
0944) Bom 675: 220 Ind Cas 327. 


7 — 9 * 47, R 1 — A suit in forma pauperis was 
Dismissed lor default. The plaintiff applied under 
S. 151 to restore the case. The application was 
dismissed, the Judge holding that S. 151 was in¬ 
applicable. The plaintiff then applied to the High 
Court lor revision of this order. The High Court 
ret used to interfere with order of the lower Court. 
I he plaintiff ultimately applied to the lower Court 
lor review of the order under O. 47. R. l. 

Held, that the refusal to revise the order of the 
lower Court did not imply approval of the view of 
that Court as to the inapplicability of S. 151 to 
the case, and that the mere fact that the plaintiff 
v.as unsuccess! ul in revision does not prevent him 
lrom applying for review and an acceptance of 
such app.ication by i lie Court is not without juris- 

? r 'r 011 ; ' Uii r _ (Vo1 iG) 1929 Cal 17; 32 OWN 811: 
llj Inti Cus 6o r l (DB). 

-0. 17, Ii. I — S. 151. C. P. Code. 

\Vher« the power under O. 47. R. 1 is granted 
h. Me Code itse i it is not nceossni / to invoke the 
mlvrent powers of the Court under £. j .3 1 c. p. 
Ccrl,.'. The powers exercisable under those respec- 
t!ve pi-oveanns are not mutually exclusive. AIR 
9 .) 8 °1 U) 1921 CaI 10 -'4: 34 Ind Cas 273: 28 OWN 

—O 47. R. 1 _ Apart from O. 47. R. 1 . the Court 
a s inherent power under the new S. i;.[ n f the 

0 1 • ^ode oi J908 to make such orders, as mav he 
necessary for the ends of justice and thus to re- 
wev. its wrong orders or decision., passed nrevi 

ous.y. AIR «Vol 11> 1924 I at 872: 80 Ind C is e07* 

5 PJ 31’ 423: 1924 PJICC 254. 3 Pat 920 .DB)/ 

O. 47, R, 1 — The powers of a Couit to correct 
an error obvious on (he face of the record before 
the order has been completed arc very dear. AIR 


-O. 47, R. 1 — The expression “for any other 

sufficient reason” occurring in O. 47. R. 1, Civil P. 
C., is not unlimited and only points to reasons 
which are sufficient on grounds analogous to those 
mentioned in the rule itself. AIR (Vol 26) 1939 

Cal 653; 69 CLJ 533: 43 OWN 969: 183 Ind Cas 
276 (DB). 

-O. 17, R. 1 — ‘Sufficient reason’, meaning of — 

‘Apparent on face of record’, meaning of. 

The words ‘for any other sufficient reason’ in 
O. 47. R. 1. mean reason sufficient on grounds at 
least, analogous to those specified immediately 
previously. In all applications for review based on 
mistake or error or any other sufficient reason, the 
app'icant. has to show a mistake or error apparent 
on the face of the record or a mistake or error 
analogous thereto. It. may be a mistake apparent 
on the face of the record where a Court applies a 
particular statute to a given set of events whereas 
on the said date it is obvious from the record that 
a wholly different statute applied. AIR (Vol 25> 
1928 Nag 221; 175 Ind Cas 649 (DB). 

-O. 47, R. 1 — Appeal withdrawn must be treat¬ 
ed as not preferred. 

An appeal which has been withdrawn must be 
treated as if it had never been preferred within 
the meaning of O. 47. R. 1. AIR (Vol 24) 1937 Pat 
528: 4 BR 54: 171 Ind Cas 700. 

7 —47. R. 1 — Where two Judges constituting 
Bench dictate two separate judgments, judgment 
01 any one of them cannot form basis of decree 
mu! without there being an expression of concur¬ 
rence in anv ol them, out of the other, it cannot 
he judgment of tne Court; it- is in this sense that 
(lie term •■judgment'’ is emp’oved in O. 47 , R. 1 , 

Civil P. C. AIR (Vol 24) 1937 Rang 53: 167 Ind 
Cas 449 (DB). 
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—O. 47, R. 1 — Tacts on the record’, meaning of. 

The expression ‘facts on the record’ means facts 
having a direct relation to the order the Court 
was about to make, facts wl)ich were actually with¬ 
in the Court’s own knowledge and which momenta¬ 
rily escaped its memory. These are facts on the 
face of the record, and not such facts which are 
embedded in the record, only to be brought to 
light by a discussion and appreciation of the evid¬ 
ence. AIR (Vol 22) 1935 Nag 245: 31 NLR 372 ; 
159 Ind Cas 998. , 

-O. 47, R. 1 (2) — “Party” in O. 47, R. 1 (2) 

means party to decree. 

The word “party” in the second sub-section of 
O. 47, R. 1, is properly used in its context. It 
presupposes that the person to whom it refers is 
a party to the decree. AIR (Vol 22) 1935 Rang 
364: 159 Ind Cas 186. 

-O. 47, R. 1 — An application under S. 151 for 

revival of dismissed suit was held to be one for 
review and the expression of opinion in the former 
suit if u could be revived was merely obiter dictum. 
AIR (Vol 20) 1933 Mad 485: 144 Ind Cas 103. 


The provisions of O. 47 are very limited indeed 
and cannot be applied to give a right of appeal, 
where such a right is even by implication neces¬ 
sarily barred by the provisions of the Lim. Act. 
The words “or for any other sufficient reason” in O. 
47, R. 1 may be wide, but they are not wide en¬ 
ough to give a right of appeal where in fact no 
such right of appeal is given by other provisions 
of the Code but which right has been exhausted 
by reason of the provisions of the Lim. Act. AIR 
(Vol 30) 1943 Sind 132: ILR (1943) Kar 409: 209 
Ind Cas 326 (DB). 

-O. 47, R. 1, O. 41, R. 19, S. 151 — Order dis¬ 
missing appeal for failure of appellant to file list 
within time — Application to set aside. 

An application to set aside an order dismissing 
an appeal for non-filing of the appellant’s list 
within the time allowed cannot be entertained as 
an application for review under O. 47, R. 1, Civil 
P. C. Order 41, R. 19 which is the only provision 
in the Code for the restoration of the appeal does 
not apply to such a case but such an application 
may be entertained under S. 151. AIR (Vol 26), 
1939 Pat 678: 19 Pat 159: 6 BR 184: 20 PLT 883: 


-O. 47, R. 1 — Grounds for review — Ejusdem 

generis. 

The words “for any other sufficient reason” in 
O. 47, R. 1, mean a reason sufficient on grounds at 
least analogous to those specified immediately pre¬ 
vious to discovery of new and important matter 
■or mistake or error apparent on the face of the 
record. A deliberate order passed by a bench of 
the High Court with a view to obtain a just deci¬ 
sion of the dispute between the parties does not 
constitute a reason for review analogous to dis¬ 
covery of fresh evidence or a manifest mistake on 
the record. A review cannot therefore be granted 
against an order deliberately passed by a bench 
for the benefit of the parties in order to meet the 
circumstances of a particular case. AIR (Vol 17) 
1930 Oudh 392: 7 OWN 741. 

-O. 47, R. 1 — ‘Other sufficient reason’ —* O. 41, 

St. 19. 

The words “for any other sufficient reason” in 
R. 1 of O. 47, will cover the case where there is a 
good ground for not filing the deficit printing costs, 
and therefore an application to set aside a dismis¬ 
sal of appeal for failure to file printing costs is 
one for review and not an application under O. 41, 
R. 19. AIR (Vol 13) 1926 Pat 27: 91 Ind Cas 483: 
4 Pat 704: 7 PLT 291 (DB). 

-O. 47, R. 1 — Petition to set aside ex parte 

decree. 

Where an application to set aside an ex parte 
decree or to restore a previous application (which 
had been dismissed for default) for setting aside 
the ex parte decree was asked to be treated as an 
application for review. 

Held, it could not be so treated because (1) it was 
not an application for review but one for setting 
aside ex parte decree, (2) it was not stamped as 
an application for review and (3) the negligence 
of the former agent of the defendant which was 
the ground put forward was no justification for 
applying for this particular remedy. AIR (Vol 12) 
1925 Rang 187: 85 Ind Cas 324; 2 Rang 655. 

15. Limitation. 

-O. 47, R. 1 — Ground for re-opening suit aris¬ 
ing after limitation for review — Application for 
re-opening should be treated not as one under 
O. 47, R. 1. but one under S. 151. AIR (Vol 31) 
1944 Nag 148: 1944 NLJ 143: ILR (1944) Nag 379: 
215 Ind Cas 210. 

-O. 47, R. 1 — Right to appeal barred by limi¬ 
tation Act. 


185 Ind Cas 480 (FB). 

--O. 47, R. 1 — Section 5, Lim. Act is applicable 

to review proceedings. AIR (Vol 2t>) 1938 Cal 321: 
42 CWN 317: ILR (1938) 2 Cal 22: 177 Ind Cas 

729. , , 

-O. 47, R. 1 — Quaere: — Whether it is com¬ 
petent to the Court to accept an application for 
review even though the limitation for presenta¬ 
tion of an application under O. 9, R. 13, has ex¬ 
pired. AIR (Vol 21) 1934 Lah 825: 35 PLR 670: 
152 Ind Cas 620. 

-O. 47 R. 1 — When there has been a review, 

the period of limitation for making an applica¬ 
tion for execution runs from the date of the revis¬ 
ed decree even as against persons who were not 
parties to the review proceedings. AIR (Vol 20) 
1933 Mad 276: 36 MLW 919: 64 MLJ 75: (1933); 
MWN 155: 141 Ind Cas 175 (2) (DB). 

-O. 47, R. 1 — Other remedy — Limitation, 

bar of. 

An application under O. 47, R. 1 designed mere¬ 
ly to escape the consequences of the law of limi¬ 
tation is not maintainable when proper remedy 
was an application under O. 9, Rr. 4 or 9 and the 
period of such application is barred. AIR (Vol 20), 
1933 Pat 557: 147 Ind Cas 179. 

-O. 47, R. 1 — Limitation. 

Under the mandatory provisions of S. 3, Limi¬ 
tation Act, the Court is bound to notice the sta¬ 
tutory bar of limitation and where it has failed 
to do so and passed an order, that is a mistake or 
error apparent on the face of the record within 
the meaning of O. 47, R. 1, sufficient to justify the 
Court in granting an application for review and 
setting aside its previous wrong order. 116 Ind Cas 
427: AIR (Vol 16) 1929 Nag 185 (DB). 

- O. 47, R. 1 — When review application can be 

treated as one under S. 151. 

An application for review of an order under O. 
47, R. 1, C. P. Code, if found to be barred by limi¬ 
tation, may under appropriate circumstances be 
treated as an application under S. 151 if the 
Court is satisfied that there has been a flagrant 
abuse of its own process and it is also open to 
the appellate Court under similar circumstances 
to treat a barred application for review, made to 
tile first Court, as one made under S. 151 in order 
to remove an apparent injustice done to the ap¬ 
plicant and to prevent an abuse of the process of 
the Court. 116 Ind Cas 427: AIR (Vol 16) 1929 Nag 
185 (DB). 

-O. 47, R. 1 — The review of judgment referr¬ 
ed to in Art. 162 of the Limitation Act is the re- 
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view of judgment mentioned in O. 47, R. 1, C. P. 
Code. 118 Ind Cas 615: 7 Raj 201: AIR (Vol 16) 
1929 Raj 229. 

-O. 47. R. 1 — Where a Court fails to apply 

the law to the facts found and when such an 
error is apparent on the face of the record, it can 
be made a ground for a review. Failure of the 
Court to apply the law of limitation to the facts 
found is an error apparent on the fact of the re¬ 
cord. 112 Ind Cas 540: 10 Lah 184: 30 PLR 696: 
AIR (Vol 15) 1928 Lah 9!9 (DB). 

“ O. 47, R. 1 — Electing one of two alterna¬ 
tive remedies. 


Where a suit is dismissed for default, there are 
two courses open to the plaintiff; he can either 
make an application for restoration under O. 9, 
R. 9. or he can make an application for review 
under O. 47, R. 1. The application for resto¬ 
ration must be made within 30 days from the 
order of dismissal, but if such an application has 
been made and dismissed on the ground that it 
was barred by limitation, the rule of limitation can¬ 
not be evaded by making another application by 

way of review. 86 Ind Cas 616: AIR (Vol 12) 
1925 Lah 517. 

O. 47, R. 1 (l) (b) — Dismissal for default 
— Review — Limitation. 

When special provisions have been provided for 
recourse cannot be had to general provisions. 
When a remedy is open under O. 9, R. 9 the 
party in default will not Ik* permitted to evade 
the rule of limitation by applying for review. 1 
PLJ 547: 3 PLW 66: 38 Ind Cas 53: AIR (Vol 4) 
1917 Pat 673 (DB). 

~ P* R. 1 (1) (c) — Grounds for review _ 

Review of judgment of Court of appeal. 

An application for review of judgment of Court 
of appeal, confirming the decree of the Lower 
Court, can be entertained. (1909) 2 Ind Cas 204 
(Mad) (DB). 


Hi. Minors and pardanasbin ladies. 

.1 * (> ‘ 1T ; ! l \ 1 “T Ki s ,lt to review — Decision 
detnmen.lal to nu/nor’s interest — Next [friend 

under misapprehension as to minor’s rights. 

There is a general consensus of authority in 
avour of the view that in cases where gross neg¬ 
ligence, laches or misapprehension as to the rights 
of a minor on the part of the next Jriend lead to 
a decision detrimental to the interests of the 
minor the remedy by review is open to him it, 
IS only m cases of fraud or collusion tlmt n sepa- 

1947 S&V m “ Kli ' ! ' : un . AIR tVOl 341 

—-O 47 17. I — Obiter — Per Pal, J. — When 
the nifan. apmtts ii the previous suit itself for 

a rev.ew of the adverse decision, negligence of 
the next friend should aflord a pood it.m. nd for 

the pin pose. AIR «Vol ::f-< 1942 Cal ;• t>; jr.R (1941) 
2 Cal 477: 74 CLJ 13: 45 CWN ]•)<) ind C o- 
486 (DB). cl 

—-° -P7, R. 1 — The minor cannot, however 

of rnif n revl T r,f th0 Jwdemont on ihe ground 
f culpab e iH-in^onre on tin- part of tin* guardian 

0 lltem * for. a :. pview on the ground of no'!i- 

geriPo cannot strictly speaking be raid to he *eius- 

dem generis’ wilh an error apparent on ihoVnoe 
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recorded. 5 Pat LJ 379: 1 Pat LT 663- 1920 Pat 
HCC 358: AIR (Vol 7) 1920 Pat 750 (DB). 

-O. 47, R. 1 ( 1 ) (c) — New evidence — Negli¬ 
gence — Rights of Pardhanashin Lady. 

Though the case of a pardhanashin lady is neg¬ 
lected by her agents, she cannot apply for re-hear¬ 
ing of the case in review. 42 Ind Cas 970 (1)- atr 
(Vol 4) 1917 Pat 659 (DB). 

-O. 47, R. 1; O. 47, R. 2 — (Ss. 623, 624, old 

Code) — Decree when can be set aside on review 
and when by suit. 

Where a decree is regular in itself, and on the 
face of it correct, it can only be set aside by suit. 
Where a plaintiff seeks to set aside a decree 
based on a compromise entered into by his guar¬ 
dian when he was a minor, merely on the ground 
that the compromise was fraudulent his only 
remedy lies in a fresh suit, and he cannot revive 
the previous suit by an application for review 
Observation to the contrary in 6 C 687, 14 C 357 
and 13 BLR App. II diss from. 

But where it is clear upon the face of the 
judgment or the decree which is impugned that 
it is irregular and incorrect, or not in compliance 
with the provisions of the laws, the plaintiff can 
proceed by way of review. (1906) 3 CLJ 119 (126 
131) (DB). 


17. New evidence. 
See also, Note 12. 

(a) General. 

(b) Discovery. 

(c) Non-discovery. 


(a) General. 

“ °* 1 — Applicant ought to furnish 

Court with evidence he seeks to have admitted. 

In an application for review the applicant 
ought always to see that the Court is furnished 
with the evidence which he asks to have ad¬ 
mitted because otherwise it is impossible to tell 
what its value really is. AIK (Vol 29) 1942 All 8° • 

(1942) ALJ 29: 1942 AWR (HC) 385: 198 Ind Cas 
8G3. 


—-O. 17, R. 1 —- Applicant should prove strictly, 
diligence lie claims to have exercised and that 
evidence sought to be produced is nearly if not 
absolutely conclusive of matter. 

Application under O. 47. R. 1, Civil P. C. must 
be ti eated with a considerable measure of caution. 
That is a matter of public policy as it is obviously 
necessary that, save in exceptional circumstances 
finality in litigation should be achieved at some 
point. The person who wants a review should 
at least prove strictly the diligence he claims to 
have exorcised and also that the matter or evi¬ 
dence, which he wishes to have access to is. if not 
absolutely conclusive, at any rate, nearly conclu¬ 
sive of the matter. It is not proper function of 
a review application merely to supplement evid¬ 
ence. It. is not a proper use of O. 47, R. 1, to 
make it serve the purpose merely of introducing 
evidence which might possibly have had some 
effect on the result. Order 47, R. 1, requires a 
high standard of diligence. 

fhe plaintiff in his suit made some efforts to 
compel the other party to produce a certain docu- 
mcnl in his possession on which the plaintiff re¬ 
lic, i. Ho. however, subsequently gave up the pur¬ 
suit when he found that it would involve expense 
*' ! "l trouble as the party had gone away to an- 
t ,!,or Place. 'I lu* plaintiff subsequently discover¬ 
ed ilia 1 the document had been hied bv the party 
i". who.so possession it was. m some other case and 
i leu tore .t would be easier to get the same on 
reroul. He. therefore applied under O. 47. R, 1. 
to have ;lie document admitted m evidence* 
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Held, that the plaintiff did not attain that 
standard of diligence which O. 47, R. 1, required 
and the admission of the document was beyond 
the scope of O. 47, R. 1. AIR (Vol 29) 1942 All 
82: (1942) ALJ 29: 1941 AWR (HC) 385: 198 Ind 
Cas 863. 

-O. 47, R. 1 — Remedy of party discovering 

Jiew and important matter. . 

The language of O. 47, R. 1 indicates that the 
Court which can review its judgment is the 
Court which has pronounced it and not the Ap¬ 
pellate Court before which the appeal is pending. 
The only remedy open to a party who has dis¬ 
covered new and important matter, which could 
not with due diligence have been found before, 
is to move the Court for a review of judgment. 
AIR (Vol 21) 1934 All 175: 3 AWR (HC) 198: 147 
Ind Cas 339. 

-O. 47, R. 1 — When can be admitted. 

Fresh documentary evidence cannot be admitted 
in review, unless and until it is shown that the 
evidence in question could not be produced at the 
trial for the reasons given in O. 47, R. 1. Where 
no new and important matter or evidence had 
been discovered, which after the exercise of due 
diligence, was not within the knowledge of the 
applicant for review, or could not be produced by 
him at the time when the decree was passed, 
fresh documentary evidence should not be ad¬ 
mitted. AIR (Vol 20) 1933 Oudh 328 (2): 10 OWN 
(CC) 454: 146 Ind Cas 830 (DB). 

-O. 47, R. 1 — Application for review of judg¬ 
ment on ground of discovery of new and import¬ 
ant matter or evidence — Only dates material are 
those when suit was filed and when Court pro¬ 
nounced decree. 120 Ind Cas 465: AIR (Vol 17) 
1930 Pat 63. 

-O. 47, R. 1 — Due diligence — Enquiry as to. 

The word “evidence” as used in O. 47, R. 1 is 
not confined only to “documentary” evidence but 
includes “oral” evidence. Whether or not the 
applicant could not with due diligence have dis¬ 
covered the evidence at the stage of the original 
trial must depend upon facts to be proved and the 
Court should hold an enquiry into the facts relevant 
to the recovery. Failure to make such an enquiry 
amounts to a material irregularity justifying inter¬ 
ference in revision. 108 Ind Cas 439: AIR (Vol 
15) 1928 Nag 279. 

-O. 47, R. 1 — What should be proved. 

An application for review on the ground of dis¬ 
covery of fresh evidence cannot be supported in 
the absence of proof that the applicant could not 
have got the evidence earlier by due diligence. AIR 
(V 14) 1927 Bom 232 : 29 Bom LR 371 : 101 Ind 
Cas 766. 

-O. 47, R. 1 — The Court when considering whe¬ 
ther review should be allowed or not is not called 
upon to see that the new evidence if believed would 
be conclusive. Brown v. Dean (1910) AC 373, Dist. 
and Not Foil. AIR (Vol 14) 1927 Mad 641 : 52 
MLJ 682: 50 Mac! 891: 39 MLT 11: 26 MLW 277: 
1927 MWN 806: 103 Ind Cas 377 (DB). 

*-O. 47, R. 1 — Finding as to its importance. 

A Judge is not likely to entertain a review of his 
own judgment unless he is prima facie satisfied that 
the new matter is important, and simply because 
the Court has not said in so many words that the 
matter is important, interference in revision is not 
competent. AIR (Vol 14) 1927 Mad 641 : 52 MLJ 
682 : 39 MLT 11 : 26 MLW 277 : 50 Mad 891 : 1927 
MWN 806: 103 Ind Cas 377 (DB). 

-O. 47, R. 1 — Review — Conditions. 

Where the new evidence alleged did not comply 
With the requirements of O. 47, R. 1 the review 
coulfi not be admitted on the ground of other suffi- 
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cient reason. AIR (Vol 11) 1924 All 759 : 5 LRA 
Civ 392 : 85 Ind Cas 180. 

-O. 47, R. 1 (1) (c) — Mistake or error — Cases 

not cited on prior occasion. 

Producing an authority not brought to the no¬ 
tice of the Judge at the first hearing, but which 
lays down a view of the law contrary to that taken 
by the Judge is not a sufficient ground for review. 
AIR (Vol 8) 1921 Pat 139 : 1 Pat LT 561 : 57 Ind 
Cas 147 (DB). 

-O. 47, Rr. 1, 4 and 7 (1) (c) — New evidence —i 

Allegations to be strictly proved. 

Before a Court can grant an application for re¬ 
view on the ground of new and important matter 
of evidence, it must be satisfied with the allega¬ 
tion of the applicant that the evidence in question 
constituted new and important evidence within O. 
47, R. 1 of the Code. If a Court without adjudica¬ 
tion of the allegation that the evidence was not 
within his knowledge or could not be produced by 
him at the time when the decree was passed or 
order made, allows an application for review, the 
order is contrary to O. 47. R. 4 and an appeal lies 
against it. AIR (V 7) 1920 Cal 467 ; 47 Cal 568 : 
31 CLJ 134 : 56 Ind Cas 734 (FB). 

-O. 47, R. 1(c) — New evidence. 

The ground on which a decree may be reviewed, 
must be in existence at the date of the decree. A 
judgment not in existence at the time of appeal, 
should not be admitted in review of the appellate de¬ 
cree as it is not ‘‘evidence’’ new. AIR (Vol 6) 1919 
Cal 237 : 23 CWN 242 : 50 Ind Cas 119 (DB). 

-O. 47, R. 1(1) (c) — New evidence. 

The greatest care ought to be exercised in grant¬ 
ing a review when it is asked for on the ground 
of discovery of fresh evidence after judgment. AIR 
(Vol 5) 1918 Cal 618 : 45 Cal 60 : 21 CWN 1076 : 
26 CLJ 187 : 42 Ind Cas 484 (DB). 

-O. 47, R. 1(1) (c) — Grounds for review — New 

case. 

An applicant for review of a judgment of High 
Court will not be allowed to re-open the finding of 
the High Court by referring to a document not 
pressed by him upon the Court or mentioned in 
the memorandum of appeal or referred to in the 
course of argument. AIR (V 4) 1917 Pat 201 : 38 
Ind Cas 196(2) (DB). 

-O. 47, R. 1 (c) — New evidence — Strict conn 

pliance. 

Where an application for review on the ground 
of discovery of new evidence was made to the High 
Court after judgment on appeal, and it appeared 
that the trial had lasted for three years and there 
was no reason shown why the proposed evidence 
was not previously submitted, the Privy Council 
affirmed the judgment of the High Court reject¬ 
ing the review application. AIR (Vol 2) 1916 PC 
78 : (1915) MWN 787 : 19 CWN 762 : 29 Ind Cas 
717. 

-O. 47, R. 1(1) (c) — New evidence — Discovery 

of. 

No review 7 lies of an order dismissing an appeal 
under O. 41, R. 11, C. P. C., merely on the ground 
of discovery of some new and important matter. 
AIR (Vol 2) 1915 Cal 71 : 41 C 809 : 26 Ind Cas 
281. 

-O. 47, R. 1 (S. 623 old Code) — Discovery of 

new and important matter — Duty of parties and 
Court — Rejection — Application before appellate 
Court for admission of fresh evidence — Appellate 
Court’s jurisdiction. 

The Code of Civil Procedure permits applications 
for review on the ground of discovery, of fresh evi¬ 
dence but it exacts very strict conditions so as to 
prevent litigants lying on their oars when they 
ought to be looking for evidence. It enjoins the 
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Judge to require the facts as to the absence of 
-negligence to be strictly proved & makes the Judge 
who tried the case final on such applications. Where 
the trial Judge rejected an application for 
"review on the ground of discovery of fresh evi¬ 
dence. it is not competent to the appellate Judges 
to order admission of the “further evidence” as 
preliminary to the hearing of the appeal, for in 
effect, it would be a review and reversal of the trial 
Judge’s refusal to grant a review. (1907) 11 CWN 
721 : 17 MLJ 347 : 4 ALJ 461 : 6 CLJ 5 : 31 B 
381 (383) : 9 Bom Lit 671 : 34 IA 115 : 2 MLT 
435 (PC). 

(b) Discovery. 

-O. 47, R. 1 — Discovery of fresh evidence —» 

When a good ground for review. 

In the absence of evidence to show that in spite 
-of serious attempts made with reasonable care and 
diligence the evidence was not available, review 
would not be granted on the ground of discovery of 
fresh evidence. 1949 AMLJ 34. 


-O. 47, R. 1 — A person in whose favour a de¬ 
cree has been passed under S. 14, U. P. Bneum. 
Estates Act. cannot apply to have the decree re¬ 
viewed under S. 14 on the ground of his subse¬ 
quent dispossession by the Collector under S. 35, 
for such dispossession cannot be said to be a “dis¬ 
covery” within the meaning of O. 47, R. 1, Civil 
P. C. on a fact which was not within his know¬ 
ledge when the decree in question was passed. AIR 
(V 27) 1940 All 519 : (1940) ALJ 632 : 1940 RD 
493 ; 1940 AWR (HC> 493 : 192 Ind Cas 212. 

-O. 47, R. 1 — There was sufficient ground for 

allowing review of judgment dismissing appeal 
when the Counsel for appellant had discovered 
new and important evidence which was not within 
his knowledge and could not be produced by him. 
•after exercise of due diligence at the time when 
judgment dismissing appeal was delivered. AIR 
(Vol 23) 1936 Lah 650 : 1G6 Ind Cas 716 (DB). 

-O. 47, R. 1 — O. 48, R. l(w); O. 47, Rr. 1, 

4 — Decision by Judge in appeal — Contrary deci¬ 
sion on same point by Privy Council after it —< 
Whether amounts to discover of new and im¬ 
pel tant matter — Review, competency of. 


When an appeal was being heard, a request was 
made to the Judge to adjourn the case until the 
decision of an appeal pending before the Privy 
Council against the decision of a Bench of the High 
Court in a similar case. The Judge did not. con¬ 
sider it necessa’-v to adjourn the case, but while 
dismissing the appeal, remarked that it would be 
open to the appellant to apply lor review of his 
Iudgmenl if iho Pi ivv Council overruled the view 
taken by the High Court, The decision of the 
High Court being reversed by their Lordships of 
(ho Privy Council, the plaintiff applied l'or review 
which was granted: 

Hold, that in view of the reservation expressly 
made bv the Single Judge it was open to the 
appellant to appl ' lor review in (he contingency 

which actually happened and that the ground on 
•Alach In w i; . ng to rcvi< w iii •• judgment should 

1 an u:id which was in conbun- 
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of their Lordship.-, oi the Judicial Commit tec passed 
subsequent to the decision of the appeal by the 
•huH.!' should, in Hie special circumslane 'S of the 
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O. 47, R. 1 •— Nature of. 

Where (Id ground for review is Hie alleged dis¬ 
covery of new evidence, (he evidence discovered 
Diust at least he such as is presumably to be deli¬ 
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vered, and if believed would be conclusive AIR 
(Vol 16) 1929 All 545 : 119 Ind Cas 99 (DB). ’ 

-O. 47, R. 1 — A decision delivered after the 

passing of the decree sought to be reviewed is no 
material on which an application for review can 
be based for the new and important matter alleg¬ 
ed to have been discovered must have existed at 
the date of the decree. (1922) 64 Ind Cas 324 (Cal) 

——O. 47, R. 1 — Discovery of mistake. 

Where plaintiff’s signature to a compromise pe¬ 
tition was given at the instance -)f her agent, and 
she signed under a mistake as to the purpose there¬ 
of. 

Held, her having affixed her signature to the com¬ 
promise at the instance of an agent in ignorance 
of its contents is a new and important matter. AIR 
(Vol 9) 1922 Mad 446 : 43 MLJ 290 : 31 MLT 132 • 
1922 MWN 495 : 16 MLW 440 : 70 Ind Cas 425 (DB)‘. 

-O. 47, R. 1(1) (c) — New evidence — Burden 

of proving due diligence. 

The applicant praying for review of judgment) 
on the ground of discovery of new evidence must 
prove his inability to produce it during trial in 
spite of due diligence. AIR (Vol 3) 1916 All 286 : 
33 A 230 : 14 ALJ 204 : 32 Ind Cas 622 (DB). 

•-O. 47, R. 1(1) (c) — New evidence — Discovery 

of — Procedure. 

An application to receive fresh evidence dis¬ 
covered out of Court by the parties to an appeal 
comes under O. 47. R. land not under O. 41, R. 27, 
C. P. C. AIR (Vol 2) 1915 Cal 407 : 19 CWN 401 • 
42 C 675 : 28 Ind Cas 865 (DB). 

-O. 7, R. 1(1) (c) — New evidence — Essentials. 

Review on the sole allegation that new evidence 
had been discovered which was not within the ap¬ 
plicant's knowledge cannot be granted without 
strict proof of such allegation. (1911) 9 Ind Cas 
2C6 (All) (DB). 

-O. 47, R. 1(1) (c) — New evidence — Discovery 

of document admitting liability. 

Discovery of a document after judgment con¬ 
taining an admission of liability bv defendant is a 
good ground for review. 140 PWR1911 : 195 PLR 
1911 : 11 Ind Cas 15. 

-O. 47, R. 1 — Review on discovery of fresh evi¬ 
dence. 

A review on the ground of discovery of fresh evi¬ 
dence which would have materially altered the 
chances of decision should be granted and a re- 
lusal is not calculated to advance the ends of 
justice. (1903) 5 Bom LR 615 : 28 B 4 (7) (DB). 

(c) Non-discovery. 


-O. H, K. 1 — Suit for recovery of bhaoli rent 

on basis of takhmina papers — Payment in full 
alloyed in defence — Court not insisting on plain- 
(in' to produce village papers — Suit decreed in 
f<dl — Appeal and second appeal by defendant 
dismissed — Village papers, subsequently produced 
bv defendant in support of his contention alleging 
they could not be produced in spite of due dili¬ 
gence, doc lo phintill's conduct — fRcview. 

A landlord instituted a suit against his raivnt 
for recovery of bhaoli rent for a period of years. 
'The suit was based on takhmina papers showing 
an e l invite of the share of the landlord in the 
grain produced. Tile defence was substantially 
nay mean in full and that the sui! had been mnh- 
eiousi \ nroii*ht because the raivat had refused to 
pev nukeii rent at Rs. 10 per bigha and was rea.dv 
apply ior commutation of the rent under S. 40. 
ivn. \c( It was urged that the takhmina 


I'm 


pa jars were 1 urged. An excuse was given on be- 
hah oi the plaintitfs (hat eertain papers were not 
a\adal !o as they had been sent to the trustees in 
anoi her place and the Court did not insist upon 
production though they were required by the de- 
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fendant. The Munsif held that in the absence of 
receipts payment had not been proved and that 
the demand for commutation at Rs. 10 per bigha 
had not been established. The defendant went in 
-second appeal which was dismissed on technical 
grounds. After the disposal of the appeal, he had 
secured new and important evidence which owing 
to the conduct of the plaintiffs could not in spite 
of due diligence be available to him at the trial, 
namely, a copy of the actual batai khasra and 
danabandi papers; 

Held, that the review could be granted. The 
suit having been instituted without reasonable and 
probable cause, the defendant was entitled under 
•the provisions of S. 68(2), Ben. Ten. Act, to da¬ 
mages of twenty-five per cent, of the whole amount 
claimed: 

Held, further, that an unwholesome practice has 
prevailed fairly generally of failing to grant re¬ 
ceipts promptly, if at all, for produce rent and then 
suing for the rent paid if the raiyat seemed to 
be what the landlord chose to regard as “recalci¬ 
trant” or contemplated an application under S. 40, 
Ben. Ten. Act. The scope of the practice will be¬ 
come attenuated under the amendment reducing 
the limitation for suits claiming produce rent. AIR 
(Vol 23) 1936 Pat 595 : 15 Pat 295 : 17 PLT 575 : 
3 BR 153 : 166 Ind Cas 317 (DB). 

-O. 47, R. 1 — Applicant could have discovered 

matter if he had exercised due diligence — Proof 
that new matter would have proved his case con¬ 
clusively — Necessity of. 

Where it appears that if the petitioners had only 
-exercised due' diligence they would have discovered 
the matter, the petition for review will not be 
-allowed. An applicant for review under O. 47, 
R. 1, must not only have not known the existence 
of the new matter but he must also show that 
•such matter will prove his case conclusively. AIR 
(Vol 22) 1035 Rang 184 ; 156 Ind Cas 733. 

-O. 47, R. 1 — Evidence overlooked by excusable 

misfortune — Onus of proof — Due diligence. 

Where an application for review is based on the 
ground that evidence was overlooked by excusable 
misfortune, it is for the applicant to prove that 
the misfortune is excusable and that the evidence 
sought to be adduced could not be produced at the 
proper time despite exercise of due diligence. The 
question as to whether a party has acted with due 
diligence is a question of fact in each case. AIR 
(Vol 20) 1933 Sind 110 : 143 Ind Cas 720. 

-O. 47, R. 1 — Where a suit for restitution of 

conjugal rights was decreed and, subsequently the 
wife filed a petition to the Ecclesiastical Court for a 
decree for nullity and the Ecclesiastical Court found 
out the relation between the parties to be that 
of cousins and upon this finding gave a decree for 
nullity. 

Held, that the matter which came to light by 
reason of investigation of the Ecclesiastical Court 
was a matter of evidence which after the exercise 
of due diligence was not within the wife’s know¬ 
ledge and, therefore, a valid ground for reviewing 
the decree for restitution of conjugal rights. AIR 
(Vol 17) 1930 Pat 63 : 120 Ind Cas 465. 

- O. 47, R. 1 — Nature of. 

The words “or could not be produced by him at 
the time” must refer to the words which precede, 
namely, “was not within his knowledge”. The 
whole clause must mean that the new important 
matters for review were not within the knowledge 
of the party and therefore could not be produced 
by him at the time when the decree was passed 
or the order made. AIR (Vol 11) 1924 Pat 809 : 
75 Ind Cas 91 (DB). 

-O. 47, R. 1(c) — New evidence — Negligence 

of applicant. 


The Court can in the interests of justice grant 
a review to the party affected by the non-produc¬ 
tion of a document before judgment notwithstan¬ 
ding his gross negligence. AIR (Vol 4) 1917 Pat 
198 : 40 Ind Cas 79 (DB). 

-O. 47, R. 1(1) (c) — New evidence — Diligence. 

When a document was in the possession of a 
party at the time of hearing but not referred to, it 
will not be a ground for review. AIR (Vol 4) 1917 
Pat 340 : 38 Ind Cas 142. 

18. Other sufficient reason. 

(a) General. 

(b) Cost. 

(c) Omission by party or counsel. 

(d) Want of notice. 

(a) General. 

-O. 47, R. 1 — Meaning of. 

The expression “any other sufficient reason” 
occurring in R. 1, O. 47, means any other sufficient 
reason analogous to those specified immediately 
previously, that is to say, to excusable failure to 
bring to the notice of the Court new and import¬ 
ant matter. AIR (Vol 26) 1939 Cal 628 ; 69 CLJ 
573 : 43 CWN 913 : 184 Ind Cas 689 (DB). 

-O. 47, R. 1 — Meaning of. 

Rule 1 of O. 47, must be read as in itself defini¬ 
tive of the limits within which review of decree 
or order is now permitted anu the words “any 
other sufficient reason” mean a reason sufficient 
on grounds analogous to those specified in R. 1. 
AIR (Vol 26) 1939 Pat 678 : 20 PLT 883 : 6 BR 
184 : 19 Pat 159 : 185 Ind Cas 480 (FB). 

-O. 47, Rr. 1, 4, 7 — ‘Other sufficient reason’, 

whether can be questioned in appeal. 

The trial Court granted the review and decreed 
the plaintiff’s claim. On appeal the learned Dis¬ 
trict Judge agreed with the trial Court on the 
merits, but finding that there was not “other suffi¬ 
cient reason” for admitting the application for 
review dismissed the plaintiff’s suit; 

Held, that this order was clearly wrong for the 
“other sufficient reason” could not be questioned 
in appeal under Rr. 4 and 7, O. 47. AIR (Vol 22) 
1935 Rang 501 : 160 Ind Cas 425 (1). 

-O. 47, R. 1 — Court hearing application for re¬ 
view of decree has no jurisdiction to order review 
because it is of opinion that different conclusion 
of law will be arrived at and R. 1, O. 47 must be 
read as in itself definitive of limits within which 
review is permitted and the words “any other suffi¬ 
cient reason” must be taken to mean a reason suffi¬ 
cient on grounds at least analogous to those speci¬ 
fied immediately previously. AIR (Vol 21) 1934 
PC 213 : 11 OWN (PC) 1084 : 40 MLW 383 : 60 
CLJ 267 : G7 MLJ 608 : (1934) MWN 1005 : 39 
CWN 1 ; 36 PLR 305 : 15 PLT 763 : 36 Bom LR 
1179 : 4 AWR (PC) 353 : 56 All 634 : (1934) ALJ 
918 : 61 IA 378 : 151 Ind Cas 41. 

-O. 47, R. 1 — Ejusdem generis. 

These words are not unlimited and must be 
taken to point to a reason which is sufficient on 
grounds at least analogous to those mentioned in 
the rule. AIR (Vol 16) 1929 Cal 470 : 33 CWN 
883 (DB). 

-O. 47, R. 1 — Where Court refused to grant ad¬ 
journment because appellant’s counsel was un¬ 
prepared to argue, and did not permit the appel¬ 
lant to file a written argument, and further its 
judgment did not state that it considered certain 
aspects of the question of limitation a review was 
not granted. AIR (Vol 16) 1929 Nag 89 : 11 NLJ 
238 : 115 Ind Cas 173. 

-O. 47, R. 1 — The words “any other sufficient 

reason” mean a reason sufficient on grounds at 
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least analogous to those specified immediately pre¬ 
viously. (1929) 113 Ind Cas 887 (Nag). 

--O. 47, R. 1 — The words “other sufficient 

cause’’ in R. l, O. 47 mean something ejusdem 
generis with what precedes them and would not 
include such a ground as an explanation of default 
of appearance. AIR (Vol 15) 1928 Mad 964 : 55 MLJ 
330 : 28 MLW 358 : 1928 MWN 701 : 117 Ind Cas. 
791 (DB). 

- O. 47, R. 1 — Where in a suit for specific per- 
foi*mance the finding of fact as to the existence of 
a final agreement between the parties, and the 
granting of specific performance were upheld by a 
Second Appeal Bench, but the two members com¬ 
posing it hold different views as to the finality of 
the agreement and the propriety of granting speci¬ 
fic performances, the defendant applied for review. 

Held, that the case was not such that the inter¬ 
ference by way of review was justifiable. AIR (Vol 
15) 1928 Nag 277 : 109 Ind Cas 253. 

-°- . 47, R - 1 — The words “any other sufficient 

reason” in R. 1. O. 47 mean a reason sufficient on 
grounds analogous to those specified immediately 
previously. The phrase “ejusdem generis” is more 
restricted than the word “analogous”. AIR (Vol 15) 
1928 Rang 31 ; 5 Rang 675 : 107 Ind Cas 161. 

-O. 47, R. 1 — ‘‘Sufficient reason” must be some 

reason analogous to the reasons which have been 
stated in O. 47, R. 1. AIR (Vol 14) 1927 Cal 920 : 
31 CWN 822 : 104 Ind Cas 136. 

-—O. 47, R. 1 — Order 47, R. 1 must be read as 
'’in itself definitive oi (lie limits within which review 
pi a decree nr order is now permitted and the words 
any other sufficient reason” mean grounds at least 
analogous to (hose specified in the rule. (1926) 92 
Ind Cas 1013 (All) (DB). 

-—O. 47, R. 1 — The words “for any other suffi¬ 
cient reason" in O. 47, R. 1 must be reasons ejus¬ 
dem generis with the other specified grounds for 
review. That an order appealed from has been set 
aside by the Court passing it on review is no 
ground to review the order passed in appeal. AIR 
(Vol 18 » 1926 Lah 655 : 96 Ind Cas 832. 

--O. 47. K. 1 — Words very wide. 

The words "lor any other sufficient reason” in 
O. 47. R. 1 need not be restricted to matters which 
aie stiicily ejusdem generis with those referred to 
in the earlier pe.tt ot the rule. On the contrary, 
the words are not only very wide in themselves, but 

aic intentionally so made l>v (lie legislature he - 

cause of the possibility of exceptional eases arising 
in which envious injustice would be worked by 
strict adherence to the terms of the decree as origi- 

a r T ; r^ l (l - ATR ( Vo1 ]LM 102r > -'ll 3<i4 : 47 All 361 : 
23 AL.T .*0 : G LRA Civ 159 : Ind Cas 168 (DB). 

- O. 4., R. 1 — Admission challenged. 

Where the Court made a statement in its judg¬ 
ment that pleader for one of the parlies made an 
important admission, but the admission was not in 
lact made, Mir proper remedy is to ask the Judge 
lor a review of his judgment when the matter is 

* tSV-. 1 ? t le Inincl ot " ,X)l h l,)e Judge and t he vakils 
AIR (Vol 12) 1925 Mad 1031 : 49 MLJ 671 • Mi \v‘ 
-34 : 90 Ind Cas 775. - 

J he words 'or for anv substantial 
, •” , 'b-r. lib. do not give the'Court .mris- 

Ci.J'on to entertain an ai>plieafion for recording 
lm u*er evidence on the grounds which would en- 
‘ :i > ion to Pc entertained under o 47 

' Vt I 11 ' h>21 Bom 227 : 47 Bom 674 • 

2o Ip'm U.\,310 : 84 Ind Cas 74 (DB*. 

ph B. h. J — Words very wide. 

f l |f ‘ m - <(!mh in driermining what is sufficient 
reason :; not ' - rigidly circumscribed that an ana- 
°gy must be discovered between the two grounds 
specified, namely, discovery of new and important 


matter in evidence and some mistake or error appa¬ 
rent on the face of the record. AIR (Vol li) 1924 
Cal 872 : 39 CLJ 247 : 81 Ind Cas 738 (DB). 

-O. 47, R. 1 — Must be analogous to those speci¬ 
fied before — Reviewing Court cannot consider 
grounds not decided by former Court as being im¬ 
material. AIR (Vol 9) 1922 PC 112 ; 43 MLJ 332 • 

3 Lah 127 : 16 MLW 37 : 26 CWN 697 : 3 PLT 
435 : 17 PWR 1922 : 30 MLT 295 : 49 IA 144 • 24 
Bom LR 1238 : 36 CLJ 459 : 41 PLR 1922 : 72 Ind 
Cas 566. 

-O. 47, R. 1 — Military service. 

Where the applicant had left India to serve un¬ 
der, war conditions and immediately after his re¬ 
turn applied to set aside a compromise decree passed 
against him: 

Held, the decree could be set aside either under 
the latter part of S. 10 of the Indian Soldiers (Liti¬ 
gation) Act under the general powers of review 
contained in O. 47, R. 1, C. P. Code, and where 
the decree or order is of such a nature that it 
cannot be set aside as against such a soldier only it 
may be set aside as against all or any of the 
parties against whom it is made. AIR (Vol 8) 1921 
Cal 393 : 27 CWN 193 : 75 Ind Cas 262 (DB). 

-O. 47, R. 1(1) (c) — Other sufficient reason — 

Case not well argued. 

An application for review on the ground that if 
the. Court allowed the applicants another oppor¬ 
tunity of producing evidence they might persuade 
the Judge that the view taken by him on the pre¬ 
vious occasion was erroneous is not permissible. 
AIR (Vol 2) 1915 All 250 : 37 All 444 : 13 ALJ 673 : 
29 Ind Cas 994 (DB). 

Also AIR (Vol 7) 1920 Nag 159: 57 Ind Cas 145: 5 
Bur LT 57 : 14 Ind Cos 837. 

-O. 17, R. 1(c) — Other sufficient reason — Scope 

of. 

A party can only ask for a review on the ground 
of ‘other sufficient cause’ if he can show the judg¬ 
ment to be incorrect. 131 PWR 1912 : 13 Ind Cas 
318. 

(b) Costs. 

-O. 47, R. 1 — A Court can review as to costs 

any proper cases but the Court will be reluctant to 
review an order passed in presence of both parties 
unless a very strong case is made out. AIR (Vol 9) 
1922 Pat 1 : 3 PLT 67 : C PLJ 284 : 63 Ind Cas 
768 (DB). 

(c) Omission by party or counsel. 

-O. 47, Rr. 1 and 6 — Sufficient reason — Bind¬ 
ing authority not brought to Court’s notice — This 
is no ground for review (Per Agarwala J., Chatterji 
J.. contra.) 

Per Agarwala, J.—It is no longer open to the 
Courts in this country, in exercise of the powers 
conferred by O. 47, R. 1. to review a judgment on 
the ground that an authority binding upon the 
Court had not been brought'to its notice at the 
hearing of the matter, the decision of which is 
sought to be reviewed. 

Pit Chatterji J., contra — The excusable failure 
on the part of the applicant’s Advocate to bring to 
the notice of the Court at the time of the delivery 
of tlie judgment, the Privy Council decision, by 
which a decision on which the judgment in ques- 
ii‘") is based, is overruled and the Privy Council 
decision is not reported until after the judgment 
is delivered, is a sufficient reason within the mean¬ 
ing of O. 47. R. 1. 

i Applicaiion was dismissed under O. 47, R. 6, 
owing lo the difference of opinion between the 
Judges. * ^AIK (Vol 33) 1946 Pat 188. 

- 1 >. 4 7, R. I — .Misapprehension of Counsel 

causing erroneous impression of Judge. 

Where owing to some misapprehension, the 
Counsel or the respondent did not urge all Ins nrgu- 
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ments in support of the finding recorded in fa¬ 
vour of his clients by the first Court, and the 
Judge was thereby led to form erroneous impres¬ 
sion that he had no arguments to meet the appel¬ 
lant’s points: 

Held, that it was analogous enough to an error 
apparent on the face of the record to be a sufficient 
reason for review under O. 47, R. 1, Civil P. C. and, 
therefore, the decree of the Judge passed on re¬ 
hearing the appeal could be sustained as one made 
on review. AIR (Vol 27) 1940 Mad 17 : 50 MLW 
568 : (1939) MWN 1080 : (1939) 2 MLJ 809 : 188 
Ind Cas 263. 

-O. 47, R. 1 — Evidence shut out owing to mis¬ 
conception of Pleader. 

Where evidence on a matter of considerable im¬ 
portance was shut out owing to a misconception 
on the part of the Pleader and the issue was ac¬ 
cordingly found against his client: 

Held, that though there was no discovery of new 
and important evidence yet there was ‘sufficient 
reason’ for granting a review within the meaning 
of O. 47, R. 1. AIR (Vol 18) 1931 Sind 3 : 25 SLR 
242 : 130 Ind Cas 545 (DB). 

-O. 47, R. 1 — The words “for any other suffi¬ 
cient reason*' in R. 1, O. 47 are obviously meant 
to allude to reasons sufficient on grounds analogous 
to those previously mentioned in the rule. Where 
the applicant wished for the first time, obviously as 
a result of an after-thought to re-open the case 
in review on a doubtful and technical legal point 
which he had failed to consider or urge in the 
second appeal in question. 

Held, that it was not a case in which leave for 
review could be granted. (1928) 103 Ind Cas 750 
(Nag). 

-O. 47, R. 1 — Non-production of record. 

Where a certified copy of an extract from the 
record-of-rights relevant to the case was not pro¬ 
duced at the trial as required under S. 135-H of 
Bombay Land Revenue Code and the point was 
abandoned in appeal. 

Held, the defect should be cured by allowing the 
plaintiff to put in the certified copies of the ex¬ 
tract from the record-of-rights and that the pre¬ 
vious non-production is no sufficient ground for re¬ 
viewing the decision. The High Court has the 
power, as the Original Court has, to allow a rea^* 
sonable time for the production of the extracts if 
it has not been produced. AIR (Vol 9) 1922 Bom 
114 : 23 Bom LR 745 : 46 Bom 79 : 64 Ind Cas 
156 (DB). 

(d) Want of notice. 

-O. 47, R. 1 and S. 163, U. P. Tenancy Act. 

An order of ejectment cannot be reviewed on 
the ground of want of notice, because that is not 
other sufficient reason within the meaning of O. 47, 

R, 1. (1946) 1946 AWR (Rev) 29 : 1946 RD 160 (DB). 

19. Power of Court. 

See also Note 3. 

-O. 47, R. 1 — Order setting aside sale under 

S. 174 (3), B. T. Act, on condition of judgment- 
debtor depositing decretal dues by certain date —t 
Deposit not made within time — Application for 
review of order — If competent. 

Where on an application under S. 174 (3) of the 
Bengal Tenancy Act the Court passed an order to 
the effect that the sale would be set aside on the 
condition of the judgmen1>debtor depositing decre¬ 
tal dues with costs of execution by a certain date 
and that on default by him the sale would remain 
confirmed, and the deposit was not made within 
the time allowed, an application by the judgment- 
debtor for review of the order under O. 47, R. 1, 
C. P. Code, is not incompetent. The Court in a 
case of this nature has authority to grant relief 
against forfeiture upon a proper application being 


made, to it. AIR (Vol 37) 1950 Dacca 13 (1) : 2 DR 
188. 

-O. 47, R. 1 — Judge has no power to review 

and modify his judgment when neither party has 
applied for review under O. 47, R. 1, Civil P. C. 
AIR (Vol 28) 1941 L-ah 212 : 43 PLR 88 : 195 Ind 
Cas 157. 


-O. 47, R. 1—A Court has no power to rely upon 

a decision pronounced subsequent to the original 
order for ourposes of review. AIR (Vol 28) 1941 
Mad 918 : 54 MLW 263 : (1941) 2 MLJ 390 : 1941 
MWN 1047. 


-O. 47, R. 1 — Order 47 and S. 151 are to be 

construed strictly and are not intended to be used 
to allow one Judge to sit in appeal on orders of 
his predecessor exercising an equal juridiction with 
his own. AIR (Vol 26) 1939 Sind 137 : ILR (1939) 
Kar 330 : 182 Ind Cas 154 (DB). 

-O. 47, R. 1 — Court has power to review its 

judgment even when a particular law point was not 
brought to its attention on previous hearing. 1937 
OWN (CC) 496 : 1937 RD 209. 

-O. 47, R. 1 — A Court has no jurisdiction to 

grant the review on a re-consideration of the case 
on exactlv the same materials. AIR (Vol 23) 1936 
Lah 301 : 37 PLR 387 : 161 Ind Cas 765. 

-O. 47. R. 1 — Court has no power to grant leave 

to apply for review in forma pauperis. 

The Court has no inherent power to grant leave 
to prosecute on application for review of order in 
appeal in forma pauperis. The Court has also no 
power to grant such leave on the ground that an. 
application for review should be regarded as a con¬ 
tinuation of the appeal in which the order which 
it is desired to be reviewed was passed. AIR (Vol 
17) 1930 Rang 280 (DB). 

-O. 47, R. 1(1) (a) — Review — Inferior Court. 

It is illegal for an inferior Court to review the 
judgment of a superior Court. AIR (Vol 6) 1919 
Nag 143 : 50 Ind Cas 910. 

20. Procedure. 


-O. 47, Rr. 1 and 2 — Applicability and scope 

of — Compromise by guardian without leave of 
Court — Application for review by minor on ground 
of disregard of O. 32, R. 7 — Jurisdiction to enter¬ 
tain — Successor of Judge. 

Rule 2 of O. 47, C. P. Code, has to be read as a 
proviso to R. 1 of that rule. Where a review is 
sought on the ground of mistake or eiror on the face 
of the record and not on the ground of a clerical or 
arithmetical mistake or error on the lace ot the dcciee 
or judgment, the application can only be made to 
the Judge who made the decree and not to his suc¬ 
cessor Where the ground urged that in passing 
a decree in terms of a compromise agreed to by the 
guardian of a minor without obtaining the leave 
of the Court the Judge overloked the provisions 
of O. 32, R. 7, C. P. Code., even regarding it : s mis¬ 
take of law, tlie application has to he made to the 
original Judge and not to the successor. AIR (Vol 30 ) 
1949 Nag 29S: 1949 NLJ 185: ILR '1949) Nag 102. 

-O. 47, R. 1 — Calcutta High Court Rules and 

Orders (Original Side), Chap. XXXII, Rr. 34, 2, 3 
Application for review. 

Having regard to the language of the Rules and 
Orders of the Original Side of the Calcutta High 
Court, an application for review must be held to be 
made when the memorandum of review is filed. The 
person who files a memorandum of review takes a 
step which initiates proceedings for review, and by 
doing so applies for a review of judgment within the 
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meaning of O. 47, R. 1. (1937) 170 Ind Cos 653: 41 
CWN 129. 

O. 47, R. 1 — Order rejecting plaint — Power 
to review without notice. 

Where a plaint has been rejected after ample time 
has been given not merely for finding of the requisite 
court-fee but for putting Counsel in possession of all 
the relevant facts which he could urge as an excuse 
foi the delay, then even assuming tha* an order re- 
jecting a plaint can be reviewed without notice, it 
wall be necessary to give the other side an opport¬ 
unity at the earliest possible moment of contesting 
the propriety of the review. 

—-Quaere: Whether or not an order rejecting a 

plaint can be reviewed without notice. AIR (Vol 
23) 1936 Mad 503: 43 MLW 493: 70 MLT 491- 
(1936) MWN 538: 59 Mad 975: 163 Ind Cas 96 (DB)’ 

O. 4i, R. 1 — It is open to the Court granting 
review either to re-hear the case or to make such oi~ 
der in regard to the re-hearing as it thinks fit. AIR 
(V 22) 1935 AH 435 ; (1935) ALJ 436 : 57 All 781 : 
1935 AWR (IIC) 326: 157 Ind Cas 1084. 

-O. 47, R. 1 — The grounds on which a review is 

competent are different from those on which a fur¬ 
ther appeal lies under Cl. 10, Letters Patent, after a 
certificate had been granted by the Judge who had 
decided the case. Hence when permission for ap- 
pcal under Cl. 10 is refused the petition cannot be 
treated as an application for review. AIR (Vol 22' 
1935 Lah 330 (1) : 16 Lah 602 : 37 PLR 703 • 157 Ind 
Cas 23 (DB). 

--O. 47, R. 1 — Quaere — Whether an applica¬ 
tion for review should be accompanied bv a copy of 
the judgment or order sought to be reviewed. AIR 
(Vol 22) 1935 Pal 486: 16 PLT 595: 1 BR 829: 157 
Ind Cas 965. 

O. 47, R. 1 — Court cancelling order duly sign¬ 
ed without notice to parties — What the Court had 
done held, was to review its own order — Proper 
procedure to be followed was one laid down in O. 
47, R. 1 — 'the order being in contravention of O. 
20, R. 3, held, was without jurisdiction. AIR (Vol 
20) 1933 Pat 643 (2): 146 Ind Cas 45S. 

-O. 47, R. I — Dismissal of petition at second 

stage Appeal against original order, whether be¬ 
comes incompetent 

There aie three stages in a proceeding for review 
and though, in one aspect, the result is the same 
whether the rule is discharged or on the re hearing 
the original decree he repeated, in law there is a ma¬ 
terial difference: for in the latter case, the whole 
matter having been re-opened there is a fresh decree; 
in the former case, the parties are relegated to and 
still rest on the old decree. 

An order was made dismissing a petition on Janu- 
ary 10, 1928. Against that order an appeal was til¬ 
ed. An application for review was also made. On 
that review application notice was issued to the res¬ 
pondent and the Court passed ;m order on lanuarv 
18, 1929, rejecting the* petition. 'I lie appeal was 
thereupon rejected on the ground that inasmuch as 
the whole matter had been .(-opened in the lower 
Court, there was a fresh (h eree and lie appeal 
ngamst the order ol December 10. was incompetent 

Held, that the proceedings had not passed tlu* sec¬ 
ond stage of review and the appeal was not ineom- 
petent. AIR (Vol 19) 1932 Mad 669: 36 MLW 242- 
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63 MLJ 357: 55 Mad 871: (1932) MWN 1124* 

Ind Cas 436 (2). 

-O. 47, R. 1 — Notice. 

Under O. 47 the Court should re-hear the cas& 
on the merits after the review is granted. But where 
the review relates to the connection of an error ap¬ 
parent on the face of the decree all that the Court 
has to do is to decide after notice to the party whe¬ 
ther or not to make correction. (1930) 1930 MWN 
166. 

-O. 47, R. 1 — A Judge is not justified in passing 

an order reviewing his prior order without giving 
notice to the person affected by the order. (1929) lift 
Ind Cas 714 (Lah) (DB). 

-O. 47, R. 1 — Who can apply — Director of a 

company. ~ 

A director of a company is an “aggrieved person" 
within the meaning of O. 47, R. 1, and can apply 
for review of an order made in a proceeding against 
the company if the said company was not repre¬ 
sented by any of its directors or secretary in that 
proceeding. The fact that he was not a party to 
the original proceedings docs not preclude him from 
filing an application for review. AIR (Vol 16) 1929 
Nag 185: 116 Ind Cas 427 (DB). 

——O. 47, R. 1 — The Court may, at its discretion, 
direct the whole case be re-opened if it is necessary 
in tjie interests of justice that such a course should 
be adopted; but there is no authority for the proposi¬ 
tion that whenever a review is granted on a parti¬ 
cular point the whole case must be re-opened. AIR 
(Vol 14) 1927 Cal 21: 53 Cal 856: 31 CWN 1035* 
97 Ind Cas 731 (DB). 

O. 47, R. 1 — Refusal to grant — Review Court 
of appeal. 

The appeal is not limited to the grounds set out 
in O. 47, R. 7. O. 47, R. 7 expressly provides that 
when an application for review is granted the paitv 
dissatisfied with the order may appeal against that 
order or may take the same objection in an appeal 
riled against the final decree. U. 7 read with Rr. I 
and 4 shows that it is open to the appellate Court to 
examine the ground upon which the review was ad¬ 
mitted and il the ground for the review does not 
come within the words of R. 1. then the appellate 
Court is competent to hold that the review was im¬ 
properly admitted. There can be no rehearing for 
the purpose of seeing whether a different conclusion 
on the merits should be adonted. AIR (Vol 13) 19’’ft 
Cal 217: 87 Ind Cas 770: 30 CWN 5S4 (DB). 

-O. 47, R. 1 — If Court has jurisdiction to ex¬ 
tend time upon an application for review there is no 
reason why his order should be disturbed because he 
made the order upon an application for extension and 
not upon an application for review. AIR (Vol 12) 
1925 Pat 452: 90 Ind Cas 79: 1925 PHCC 151. 

-O. 47, R. 1 — Probate proceedings. 

'Ilu* right of review is an entirely different right 
horn that given by S. 254 of the Succession Act or 
S. 50 of the Probate and Administration Act. The 
powers of review given by the Code of Civil Pro¬ 
cedure can be exercised by a Court which has bet'll 
dealing with a contentious matter in proceedings lor 
flic grant of letters of administration. AIR (Vol 12) 
1925 Rang 314: 91 Ind Cas 509: 3 Rang 201 (DB’. 

-O. 47, R. 1 — Form. 

Where an order under S. 41, Presidency Insol¬ 
vency Act, was made by die Registrar in Insolvency, 
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an application for review of his order must be made 
to the Registrar and not to the Court. AIR (Vol 11) 
1924 Cal 83: 80 Ind Cas 840: 27 CWN 916. 

——O. 47, R. 1 — Conversion of petition to one un¬ 
der O. 9, R. 13. 

A successor-in-office has jurisdiction to change the 
registration of an application from one under O. 47 
R. 1 to one under O. 9, R. 13 when the application is 
made under both the provisions, registration being 
purely a ministerial act. 62 Ind Cas 927: 1922 PHCC 
76: 3 PLT 29: 1 Pat 48: AIR (Vol 9) 1922 Pat 376 
(DB). 

-O. 47, R. 1 — When a Judge other than one who 

passed the order can review. 

The object of allowing a review is not to allow a 
further appeal, but to provide a means whereby the 
Judge who has passed an order may rectify a mis¬ 
take that he has made. If the review comes before 
another Judge, the mere fact that that second Judge 
might disagree with his predecessor does not appear 
to be sufficient reason for granting a review. In or¬ 
der to succeed in review before a Judge other than 
the Judge who passed the order sought to be review¬ 
ed, it is necessaiy to satisfy the Court not only that 
the order complained of was wrong, but that there 
is good reason for supposing that the Judge who 
passed tire order complained of could have been 
persuaded that it was wrong. AIR (Vol 9) 1922 

UB 16: 4 UBR 27: 64 Ind Cas 895. 

■-O. 47, R. 1 — Setting aside decree against all. 

Where the applicant had left India to serve under 
war conditions and immediately after his return ap¬ 
plied to set aside a compromise decree passed against 
him. 

Held, the decree could be set aside either under 
the latter part of S. 10 of the Indian Soldiers (Liti¬ 
gation) Act or under the general powers of review con¬ 
tained in O. 47, R. 1, C. P. Code, and where the 
decree or order is of such a nature that it cannot 
be set aside as against such a soldier only it may be 
set aside as against all or anv of the parties against 
whom it,is made. AIR (Vol 8) 1921 Cal 393: 27 CWN 
193: 75 Ind Cas 262 (DB). 

-O. 47, R. 1 (1) (c) — Other sufficient reason — 

Review in part. 

An application for review of judgment can be 
granted in part; but when a decree is sought to be 
set aside on the ground that it was made in favour 
of a person who at that time had no subsisting title, 
the entire decree should be set aside. An order 
passed under an erroneously assumed state of cir¬ 
cumstances, is a sufficient ground for review. In 
dealing with a review application, the Court is not 
restricted to the grounds mentioned in the applica¬ 
tion but it may enlarge those grounds even on an oral 
application. (1912) 15 CLJ 339: 11 Ind Cas 102 (DB). 

-O. 47, Rr. 1, 4; S. 120 (2) (Ss. 623, 626, 630, 

Old Code) — Review of judgment — Order dis¬ 
missing the rule granted — Appeal — Limitation. 

An application for review commences ordinarily 
with an ex parte application under S. 623 of the 
Code. The Court then may either reject the appli¬ 
cation at once or may grant a rule calling on the 
other side to show cause why the review should not 
be granted. In the second stage the rule may nei¬ 
ther be admitted nor rejected, and it is obvious that 
the bearing of this rule may involve to some extent 
an investigation into the merits. If the rule is dis¬ 
charged, then the case ends. If, on the other hand, 


the rule is made absolute, then the third stage is 
reached; the case is re-heard on the merits and majr 
result in a repetition of the former decree or in some 
variation of it. Though in one aspect the result is 
the same whether the rule be discharged, or on the 
re-hearing the original decree is repeated, in law 
there is a material difference, for, in the latter case, 
the whole matter having been re-opened, there is a 
fresh decree. In the former case the parties are rele¬ 
gated to and still rest on the old decree. If the re¬ 
jection is in the second stage, there can be no appeal; 
if the rejection is in the third stage, there is a fresh 
decree and the time for appeal from that decree runs 
anew from the date of the rejection. (1905) 7 Bom 
LR 664: 30 B 56 (60) (DB). 

-O. 47, R. 1 — Jurisdiction to go behind its form¬ 
er order. 

Where the lower appellate Court, having express¬ 
ed the opinion that the mortgagor was entitled to the 
interest lor the period of his dispossession, referred 
tire question as to the length of that period to the 
Court of first instance for determinaion, and subse¬ 
quently dismissed the claim: — Held that the course- 
adopted was justified, and assuming it was not, the 
whole case being before the High Court, the res¬ 
pondents were entitled to support the judgment on 
the ground of acquiescence. (1909) 6 ALJ 247 (250): 
31 All 325: 2 Ind Cas 221. 

21. Revision. 

-O. 47, R. 1 — Lower Court granting review 

even though there was no sufficient ground for doing 

so. 

Where the Court below has interfered when there 
was no sufficient reason for granting a review under 
O. 47, R. 1, it is certainly a case in which a question- 
of jurisdiction is incidentally involved and if that 
question of jurisdiction is not covered by the pro- 
visions of O. 47, R. 7, then there is nothing wrong 
in the aggrieved partv coining to High Court in re¬ 
vision under S. 115: AIR (Vol 27) 1940 Mad 203: 50 
MLW 903. 

-O. 47, R. 1 — Grounds for — Want of juris¬ 
diction. 

An appeal from an order granting an application 
for review can only be made on the grounds speci¬ 
fied in O. 47, R. 7. But where the Court has acted 
wholly without jurisdiction, the High Court may 
interfere in revision. AIR (Vol 20) 1933 Lah 169: 
34 PLR 88: 141 Ind Cas 188. 

--O. 47, R. 1 — When the lower appellate Court 

has postponed the consideration of an application 
for review, there is no appeal as the order cannot 
be construed as a final order. Again such an order 
is not included in the list of appealable orders in O. 
47, R. 1. Hence the onlv remedv is revision under 
S. 115. AIR (Vol 16) 1929 All 375: 119 Ind Ca^ 56L 

-O. 47, R. 1 — Although tire reversing Court’s 

power is much wider under S. 25, Small Cause 
Courts Act, than under S. 115, C. P. Code every or¬ 
der in which, in granting a review, a Court fails to 
observe the terms of O 47, should not be interfered 
with in revision. AIR (Vol 15) 1928 Mad 56: 104 Ind 
Cas 746. 

-O. 47, R. 1 — Enquiry as to due diligence. 

The word “Evidence” as used in O. 47, R 1 is not 
confined only to “documentary” evidence but in¬ 
cludes “oral” evidence. Whether or not the appli¬ 
cant could not with due diligence have discovered 
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the evidence at the stage of the original trial must 
depend upon facts to be proved and the Court should 
hold an enquiry into the facts relevant to the recov¬ 
ery. Failure to make such an enquiry amounts to 
a material irregularity justifying interference in re¬ 
vision. AIR (Vol 15) 1928 Nag 279: 108 Ind Cas 439. 

-O. 47, R. 1 — New evidence. 

A Judge is not likely to entertain a review of his 
own judgment unless he is prima facie satisfied that 
the new matter is important, and simply because the 
Court has not said in so many words that the mat¬ 
ter is important, interference in revision is not com¬ 
petent. AIR (Vol 14) 1927 Mad 641: 103 Ind Cas 377: 
39 MLT 11: 26 MLW 277: 50 Mad 891: 1927 MWN 
806: 52 MLJ 682 (DB). 
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had become final. The application should have been 
made before the Court which passed the decree: 

Held, also that as regards the costs awarded by the 
appellate decree passed by the District Judge the 
application was not maintainable, since a second ap¬ 
peal was competent and had been preferred. AIR 
(Vol 29) 1942 Pat 76 : 8 BR 463 : 198 Ind Cas 743 
(DB). 

-O. 47, R. 1 — Discovery of new evidence since 

decision. 

No application for review is maintainable against 
a judgment delivered in second appeal on the ground 
that the applicant has since the decision of the ap¬ 
peal discovered new evidence. AIR (Vol 27) 1940 
Pat 197: 6 BR 841: 189 Ind Cas 646. 


-O. 47, R. 1 — The order rejecting the applica¬ 
tion for review after hearing parties and deciding 
that the case is not fit for reviewing does not attract 
the application of S. 115. AIR (Vol 13) 1926 Cal 
773: 53 Cal 679: 30 CYVN 570: 96 Ind Cas 705 (DB). 

-O. 47, R. 1 — Where the suit was dismissed on 

a preliminary point and the plaintiff who could have 
applied under O. 47, R. 1 and got the remedy but 
applied under S. 15J and the dismissal was set aside. 

Held, that there was no ground for interference 
in revision. AIR (Vol 12) 1925 Pat 36: 84 Ind Cas 
320: 6 PLT 309: 3 Pat 778 (DB). 

-O. 47, R. 1 (1) (c) and O. 21, R. 96 — Grounds 

for review — Delivery of possession in execution -— 
Review of order. 

A Court has power to review its own order erron¬ 
eously made delivering possession and the High 
Court will not interfere in revision. AIR (Vol 5) 1918 
Pat 395: 3 Pat LJ 571: 48 Ind Cas 129 (DB). 


22. Second appeal. 

-O. 47, R. 1 — Review — Production of evidence 

which might have been produced earlier. 

Where a decision in a second appeal is sought to 
be reviewed on the ground of the discovery ol a will, 
the review cannot he granted, if it is found that the 
applicant knew of the will long be lore and could have 
filed it along with the second appeal or at least be¬ 
fore its hearing. 1918 RD 188: 1918 AWU (Rev) 137. 

-O. 47, R. 1 — Partition suit — Plaintiff award¬ 
ed costs by preliminary decree which becoming final 
not having been appealed against — Appeal against 
final decree to District fudge dismissed with costs 
— Second appeal also dismissed — Application to 
District Judge for review not only of decree lor costs 
passed against him in appeal but also of decree for 
costs embodied in prcliininaiy decree. 

In a suit lor partition, the plaintiff by the prelim¬ 
inary decree was allowed his costs. The defendant 
appealed against the final decree which was subse¬ 
quently passed to the District Judge. The appeal 
was dismissed with costs. The defendant w r ent in 
second appeal to the High Court which summarily 
dismissed the appeal. 1 Ik* delendant subsequently 
filed, in the Court of the District Judge an applica¬ 
tion lor review not only of the decree lor costs pass¬ 
ed by him in appeal but also of the decree for costs 
embodied in the preliminary decree. The applica¬ 
tion was allowed by tin* successor of the District 
Judge w ho had passed the decree: 

field, that no review* could lie* to the District 
Judge in respect of the costs awarded by the prelim¬ 
inary decree which not having been appealed against 


-O. 47, R. 1 — Dismissal of suit by Munsif—Ap¬ 
peal and second appeal—Dismissal of second appeal 
by the High Court: 

Held, that the matter having been concluded by 
the decree of the High Court, the Munsif had no 
jurisdiction to re-open the matter by reviewing his 
original decree. If he did so, he acted with material 
irregularity justifying revision by the High Court 
AIR (V 21) 1934 All 250 : 1934 ALR (HC) 395 : 
148 Ind Cas 496. 

-O. 47, R. I — Second appellate decree. 

Discovery of new and important evidence on n 
question of fact though a good ground for review of 
the decree of the first appellate Court is no ground 
for review of the decree of the second appellate 
Court, the finding of fact of the lower Court being 
final and binding on second appellate Court (Cass 
law referred) AIR (Vol 16) 1929 Bom 225: 118 Ind 
Cas 255: 31 Bom LR 436. 

-O. 47, R 1 — The High Court has no authority 

merely on the ground of alleged discovery of new 
important evidence to review an ordef dismissing an 
application for the admission of the second appeal 
under O. 41, R. 11 of the Code of Civil Procedure, 
AIR (Vol 9) 1922 Cal 165: 70 Ind Cas 408: 27 CVVN 
918: 36 CLJ 76. (DB). 

-O. 47, R. 1 — Second appeal decided of facts— 

Application for review — Whether entertainable. 

Held that the High Court in second appeal cannot 
entertain an application for review of .judgment 
sought on the ground that since the disposal of the 
pppeal, documentary evidence has been discovered 
which, if sufficiently proved would have led the 
Court below to come to a different finding. If the 
fact of the discovery of the new evidence is brought 
to the notice of High Court at the hearing of the 
appeal, it cannot then consider the weight of such 
evidence nor can it remand the case to the lower ap¬ 
pellate Court with a view to the consideration of 
such evidence by the Court. It can however allow 
the appellant to withdraw the appeal with the view 
to apply to the lower appellate Court for review of 
judgment on the ground of the discovery of fresh 
evidence. (1909) 6. ALJ 979: 32 A 71: 4 Ind Cas 
809 (810) (DBh 

23. Small cause case. 

-O. 47, R .1 — Decree of Small Cause Court —■ 

Revision to High Court dismissed — Application for 
review of judgment to lower Court. 

A decree of a Small Cause Court is final and not 
appealable and although in certain circumstances 
it may be set aside or modified by a High Court in 
virtue of its revisional powers, it must remain a 
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decree of the Court which originally passed it when 
the High Court declines to interfere with it on the 
revision side and the lower Court accordingly is 
competent to entertain an aDolication for review of 
the judgment. AIR (V 22) 1935 All 435 : (1935) ALJ 
436 : 1935 AWR (HC) 326 : 57 All 781 : 157 Ind Cas 
X084. 

-O. 47, R. 1 — No review lies from the decision 

of a Presidency Small Cause Court in proceedings 
under Chapter VII of the Presidency Small Causes 
Courts Act. AIR (Vol 8) 1921 Bom 180: 61 Ind Cas 
507 : 45 Bom 972 ; 23 Bom LR 383 (DB). 

-O. 47, R- 2. 

—O. 47, R. 2 — Review application before suc¬ 
cessor — Judge — When maintainable and on what 
.grounds — Non-consideration of a document — If a 
ground on wihich successor Judge can order review. 

Rule 2 of O. 47, C. P. Code, provides that if an' 
application for review is filed on the ground of 
discovery of some “new and important matter or 
evidence as is referred to in R. 1 or the existence 
■of a clerical or arithmetical mistake or error ap¬ 
parent on the face of the decree” then the appli¬ 
cation may be filed before the successor of the 
Judge who had passed the previous order; but if 
the application is not filed on either of these two 
grounds, then the application can be dealt with by 
the successor Judge only if the application was filed 
before the very Judge who passed the decree or 
order and notice was issued by him. Hence, where 
the ground in such an application is the non-con¬ 
sideration of a particular document, it is neither 
a clerical nor arithmetical mistake or an error ap¬ 
parent on the face of the decree and the successor 
Judge can have no jurisdiction to entertain it. AIR 
<Vol 37) 1950 All 160 : 1949 ALJ 530 : 1950 AWR 
14 (DB). 

--O. 47, R. 2 — Power of review — Chief Com¬ 
missioner exercising functions of Durbar under 
Himachal Pradesh Administration Order _If suc¬ 

cessor in office of His Highness the Ruler. 

The Chief Commissioner exercising the functions 
of the Darbar under the Himachal Pradesh Ad¬ 
ministration Order is, in the eye of law, a succes¬ 
sor in office of His Highness the Ruler. Therefore, 
under O. 47, R. 2, C. P. Code, he cannot entertain 
■a review application directed against a judgment 
and decree passed by His Highness as a Judge 
other than a High Court Judge, if the review is 
sought upon grounds other than those mentioned 
therein. AIR (Vol 36) 1949 HP 6. 

r -O. 47, R. 2 — Application for review — Succeed¬ 

ing Judge entertaining — Objection not raised in 
lower Court — Interference in appeal. 

Under O. 47, R. 2 of the C. P. Code an applica¬ 
tion for review should be made only to the Judge 
who passed the decree and cannot be made to his 
■successor in office. Where, however, such an ap¬ 
plication is entertained by the succeeding Judge 
without any objection being raised by the other 
party and the case is dealt with on the merits, it 
is not open to that party in appeal to contest the 
validity of the order of the lower Court on the 
ground that the application should not have been 
entertained by the succeeding Judge. AIR (Vol 36) 
1949 Mad 121 : (1947) 2 MLJ 585 : 1948 MWN 
29 (DB). 

-O. 47, R. 2 — Successor of Judge who passed 

order, if can grant review. 

The application for review by the decree-holder 
on the ground that there is a mistake of law on 
the face of the record cannot be entertained by the 
successor of the Judge who made the order. AIR 
(Vol 24) 1937 Cal 425 ; 41 CWN 893 : 67 CLJ 129 : 
172 Ind Cas 682 (DB). 
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-O. 47, R. 2 — “Apparent on the face of the 

decree”, meaning of — Judge awarding interest 
though not claimed by defendant — Review ap¬ 
plication before successor of the Judge who passed 
the decree. 

The words in O. 47, R. 2, “apparent on the face 
of the decree”, mean that an application for re¬ 
view based on an error apparent on the face of 
the decree can b* presented to the successor of the 
Judge who passed the decree but one based on an 
error apparent on the face of the record, but not 
on the face of the decree, can only be made to the 
Judge who passed the decree. 

Where it was an error on the part of the Judge 
to allow interest on a certain sum without its 
being claimed by the defendants and this error 
would appear from a perusal of the written state¬ 
ment of the defendants: 

Held, that this was not an error which would be 
said to be apparent on the face of the decree. AIR 
(Vol 24) 1937 Oudh 267 : 1937 OWN (CC) 80 : 13 
Luck 112 : 166 Ind Cas 459 (2) (DB). 

- O. 47, R. 2 — Review after Judge’s death — Ap¬ 
plication frivolous. 

Where the application for review is completely 
frivolous on merits and upon a ground other than 
discovery of new important matter etc., there can 
be no review of the order of a deceased Judge of 
a Court other than a High Court as the applica¬ 
tion is to be made to the Judge who passed the 
decree. (1929) 120 Ind Cas 386 : 6 OWN 707 (DB). 
-O. 47, R. 2 — Change of grounds. 

There is authority for the proposition that a 
Court determining a review is not necessarily con¬ 
fined to the grounds upon which the review is be¬ 
ing granted. It is only reasonable that considera¬ 
ble latitude should be allowed in the matter, but 
where a review is granted upon one ground, and 
then has been argued upon a totally distinct and 
unconnected ground in a case where the actual 
officer who heard the review would not have autho¬ 
rity to admit the review upon the ground upon 
which it was argued and decided, he being a suc¬ 
cessor in office to the Judge who admitted the ap¬ 
plication for review. 

Held, that the order on review is without juris¬ 
diction. AIR (Vol 14) 1927 Oudh 131 : 13 OLJ 
544 : 100 Ind Cas 425 (DB). 

- O. 47, R. 2 — Accidental slip. 

A review petition on the ground of an accidental 
slip is entertainable before the successor of the 
Judge who disposed of the case. AIR (Vol 13; 1926 
Mad 1083 : 24 MLW 447 : 97 Ind Cas 545. 

-O. 47, R. 2 — The order of the trial Judge who 

purports to act on the ground of “accidental slip” 
does not contravene the provisions of O. 47, R. 2 
and therefore the order is not revisable on that 
ground. AIR (Vol 13) 1926 Mad 1083 : 24 MLW 447 : 
97 Ind Cas 545. 

-O. 47, R. 2 — Transfer of Judge. 

Rule 2 declares that in cases other than those 
excepted therein an application for review can 
only be made to the Judge who is not only sitting 
at the same Court, but is further the individual 
Judge who passed the decree. If in such cases the 
individual Judge is transferred to another Court 
he has no jurisdiction to entertain the review ap¬ 
plication. AIR (Vol 12) 1925 All 804 : 47 All 751 • 
23 ALJ 674 : 6 LRA Civ 372 : 89 Ind Cas 295 (DB)’. 
-O. 47, R. 2 — Applicability. 

Where the Judge who entertained the application 
for review is not the same who passed the order 
to be reviewed O. 47, R. 2 applies. AIR (Voi 11) 1924 
Pat 809 : 75 Ind Cas 91 (DB). 

-O. 47, R. 2 — “Judge who passed the decree”, 

— Review by Judge who signed decree — Validity. 
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A Judge who merely signed the decree but did petitioner for review to file a copy of the order 

not write or deliver the judgment in the case can- sought to be reviewed, as the application is made 

not entertain a review of a decree on any ground in the same Court and the previous order is on its 

other than new important matter of evidence or own records. Nor does the law require than an 

clerical or arithmetical mistake, though the Judge application for review should invariably be accom- 

deciding the case had granted an application for panied by an affidavit. 

review which was set aside on the ground of want The plaintiff was absent when the case was call- 
of notice to the other side. AIR (Voi 4) 1917 Cal ed on the date of the hearing and it was dismissed 
673 : 20 CWN 391 : 32 Ind Cas 101 (DB). The plaintiff came after half an hour being lata 

O. 47, R. 2 — Review, application — Enter- due to the breakdown of the lorry on the way: 

tained by the Judge who passed the decree, but Held, that on facts there was sufficient reason 
disposed of by his successor. tfor non-appearance under O. 9, R. 9. AIR (Vol 25X 

An application for review made before the Judge 1938 Lah 295 : 39 PLR 1046 : 175 Cas 42 (DB)J 

who passed the decree could be disposed of by the -R. 3 — Revision. 

successor. AIR (Vol 1) 1914 All 57 : 23 Ind Cas When in revision against an order granting a re- 
394. view of judgment it was objected that the review 


-O. 47, Rr. 2 and 7 — Application for review 

— Receipt by officer in charge of duties of Judge 

— Issue of notice — Review by successor in office 

— Appeal from order granting review. 

Held the order of the successor of the District 
Judge granting a review was bad, being in con¬ 
travention of O. 47, R. 2, C. P. C. The policy of 
the legislature was that the application for review 
should be received and considered by the Judge 
who made the original order and it was never 
intended that the application should be consider¬ 
ed by his successor or by some person in charge 
of the duties of his office. An appeal under O. 47, 
R. 7 from an order granting an application for 
review is not controlled by S. 104, sub-s. (2), which 
provides that no appeal shall lie from any order 
passed in appeal under that section; nnd even if 
the final decree or order is one against which no 
appeal lies, an appeal from the order granting an 
application for review can be preferred at once. 
(1913) 17 CWN 403 : 16 Ind Cas 203 (DB). 

Also AIR (Vol 1) 1914 Cal 146 : 18 CWN 22 : 19 
CLJ 225 : 20 Ind Cas 670 (DB). 

-O. 47. Rr. 2, 3. 4, S. 114 — (Ss. 623, 624, 626, old 

Code) — Review of judgment application for — Ad¬ 
mission of review— Admission of truth of plaintiff's 


application was not accompanied by a copy of the 
decree and the court-fee paid was insufficient. 

Held, that after the whole matter had been gone 
into and finally decided the High Court would not 
treat the proceedings as a nullity in revision on 
either of the grounds. AIR (Vol 12) 1925 All 777 : 
6 LRA Civ 424 : 93 Ind Cas 996 (DB). 

-O. 47, R. 3 — Appeal. 

The marginal note to O. 47, R. 3 describes the 
rule as one really relating to the form of applica¬ 
tion and the rule itself says that the provisions 
of the appellate Court rules shall apply to forms 
in applications for review. That does not extend 
the right to the party who goes for a review and 
give him a right of appeal simply because under 
R. l(t), O. 43 an order under R. 19 of O. 41, i.e., 
an ordinary appellate order, is made appealable^ 
AIR (Vol 12) 1925 All 57: 47 All 1:5 LRA Civ 608; 
80 Ind Cas 649 (DB). 

-O. 47, R. 4. 

See also Civil P. C., O. 47, R. 7. 

1. Appeal. 

2. Applicability and scope. 

3. “Discovery of new' matter or evidence.*' 

4. Grant of application. 

5. Limitation. 

6. Notice. 


claim by defendant, evidence of — Appeal against 7. Rejection, 

order admitting review-, if lies — Code of Civil Pro- 8. Revision. 


cedure (Act XIV of 1S82), Ss. 623, 624, 626 — Court, 
jurisdiction of, to admit evidence after decree — 
evidence to matter, if should be existing at the 
time of the trial but was not procurable — “Dis¬ 
covery of new- or important matter” meaning of — 

“Any other sufficient reason”, meaning and scope 

of. 

No appeal lies against an order which is not 
passed in contravention of the provisions of S. 
624 or S. 626 o" the Code of Civil Procedure Act 
XTV of 1832. Section 623 of the Code of 1882 in 
dealing with the discovery of new and important 
matter or evidence clearly indicates that that 
matter or evidence must be in existence at the 
time of the decree. The w-ords “for any other suffi¬ 
cient reason” in S. 623 do not apply and cannot 
apply to something which came into existence after 
the decree was made and the section does not 
authorise the review of a decree which was made on 
the ground on the happening of some subsequent 
event, and a Court commits a material irregularity 
in admitting a review on such ground. (1910) 11 
CLJ 26 : 14 CWN 244 : 5 Ind Cas 182 (183) (DB). 
-O. 47, R. 3. 

~U. R- 3; o. 9. R. 9 — Application for review 
— Copy of order to be reviewed or affidavit — Plain¬ 
tiff late owing to break down of lorry on way _If 

sufficient reason for non-appearance. 

Order 47, R. 3. is to the effect that the provi¬ 
sions as to the “form of preferring appeals” shall 
apply mutntis mutandis to applications to review. 
Under this rule it is not necessary, nor is it the 
practice of the Courts in the Punjab to require a 


9. “Strict proof”. 

1. Appeal. 

-O. 47, Rr. 4, 7(1) — Order granting review on 

ground of error apparent on the face of the record 
— Appealability of. 

No appeal lies from an order granting review un¬ 
der O. 47, R. 4, except on grounds mentioned in 
O. 47, R. 7(1). Where the ground for granting 
review is an error apparent on the face of the 
record, no appeal lies from the order. AIR (Vol 
21) 1934 Lah 575 : 35 PLR 467 : 155 Ind Cas 130. 

-O. 47, R. 4 — If an application for review is 

successful to however slight an extent it may be, 
the modified decree is the final decree for the pur¬ 
poses of an appeal and the fact that no decree was 
drawn up or that a decree was drawn up 
to the extent of the modification does not 
affect the question. Hence an appeal against 
a decree anterior to review, filed pending the re¬ 
view, without any appeal from the amended de¬ 
cree is not competent, AIR (V 18) 1931 Cal 323 
: 34 CWN 1002 : 131 Ind Cas 258 (DB). 

-—O. 47, R. 4 — The effect of allowing an applica¬ 
tion for review is to vacate the decree originally 
passed. The decree that is subsequently made on 
the review, even if it does not modify the decree 
originally passed, is a new decree superseding the 
original one and therefore no appeal can lie from 
the decree originally passed. AIR (Vol 15) 1928 
Cal 418 : 107 Ind Cas 751. 

■-O. 47, R. 4 — Where the order of the. first Court 

granting a review did not indicate at all that it 
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considered whether the fresh matters are import- tion though there is not sufficient ground for a 
ant, i.e., have really a relevant bearing on the case, review. Whether there is no such ground must 
nor had the lower appellate Court touched on this appear to the Court which hears the application, 
point, the petition was ordered-to be reheard from If the Court considers that the application should 

this point of view. AIR (Vol 14) 1927 Mad 826 : be granted, the case falls under Sub-rule 2. AIR 

39 MLT 119 : 104 Ind Cas 290. (Vol 27) 1940 Pat 7 : 18 Pat 777 : 20 PLT 859 ; 

—— O. 47, R. 4 — Appeal dismissed prior to admi- 6 248 : 185 Ind Cas 769 (DB). 


ssion. 

Where an appeal was at first summarily dismissed 
under O. 41, rule 11, C. P. Code, and then on an 
application for review made by the appellant the 
same Bench cancelled that order dismissing the 
appeal summarily and directed that the appeal 
should be heard. 

Held, that although this order was passed ex parte 
it was valid. 42 Cal 433, Dissented from. 84 Ind 
Cas 147 ; 51 Cal 943 : AIR (V 12) 1925 Cal 114 (DB). 

-O. 47, R. 4 — An appeal allowed under O. 43, 

R. l(w) is only an appeal from the order granting 
the application lor review and not an appeal from 
the final decree passed in the suit and therefore it 
would be absurd to allow a second appeal on the 
merits against a decree passed in a Small Cause 
suit of the value of less than Rs. 500, merely because 
the decree is one which has been passed in review. 
60 Ind Cas 259 : 3 LLJ 166 : AIR (Vol 8) 1921 Lah 
124. 

-O. 47, R. 4 — The right of appeal under R. 1 (w), 

is subject to conditions laid down by O. 47, R. 7, 
and therefore an appeal, not coming under this 
rule, cannot be maintained. 42 All 626 : 18 ALJ 
838 : 60 Ind Cas 81 : 2 UPLR (All) 283 : AIR (Vol 
7) 1920 All 112 (DB). 

-O. 47, R. 4 — Practice. 

Where the Court of first instance grants an ap¬ 
plication for review on the ground of discovery 
of new and important evidence not within the 
knowledge or power of the applicant at the time 
of the trial, the appellate court will not generally 
consider the: evidence afresh and disturb the con¬ 
clusion of the lower Court. 64 Ind Cas 219: AIR 
(V 7) 1920 Cal 920 (DB). 

-O. 47, R. 4 (2) — Review — Grounds of —• 

Reasons — Appellate Court not to criticize — C.P. 
Code, O. 43, R. 1 (w). 

The legislature in enacting O. 47, R. 4 (2) of 
the new Code and omitting the provision in the 
Old Code concerning the record of reasons for 
granting review intended that the grounds which 
satisfied a Court that its own judgment may be 
reconsidered should not be criticized by Court of 
appeal. The right of appeal under O. 43, R. 1 (w) 
against an order granting a review is controlled 
by O. 47, R. 7 (1). 31 MLJ 509 : (1916) 2 MWN 
278 : 4 LW 403 : 36 Ind Cas 437 : AIR (V 4) 
1917 Mad 965 (DB). 

-O. 47, R. 4 (2) and O. 41, R. 11 — High Court — 

Review — Division Bench. 

An order of a Division Bench of the High Court 
reviving an appeal dismissed under O. 41, R. 11 C. 
P. C. cannot be questioned by the Bench hearing 
the appeal. 22 CLJ 95 : 25 Ind Cas 880 ; AIR (Voi 
2) 1915 Cal 68 (DB). 

-O. 47, Rr. 4 and 7 — There are three distinct 

stages through which an application for review has 
to pass. If the application is granted in the second 
stage, the decree already passed is set aside and 
the case is reheard and a fresh judgment and decree 
are passed and from the latter an appeal lies. If 
the application is rejected, the original decree 
subsists & an appeal lies from it. (1913) 20 Ind Cas 
647 (All) (DB). 

2. Applicability and scope. 

-O. 47, R. 4 — Sub-rule (1) of R. 4. O. 47, Civil 

P. C. cannot be interpreted to mean that its provi¬ 
sion is contravened if the Court grants the applica- 


- O. 47, Rr. 4, 7, 8, S. 152 — Review application —. 

Three stages — Mere correcting of error arising 
from accidental slip — Fresh decree, if brought 
into existence, when Court purports to act under 
S. 152 — Rejection of review petition in second 
stage. 

There are three stages of a review application. 
The first is the ex parte stage when the Court may 
either reject the application at once or may grant 
a rule calling the other side to show cause why 
review should not be granted. In the second sta^e 
the rule may either be admitted or rejected If 
the rule is discharged, the case ends then ‘and 
there; if on the other hand the rule is made ab¬ 
solute, then the third stage is reached. 

The case is then heard on the merits and may 
result in a repetition of the former decree or in 
seme variation of it. In either case, the whole 
matter having been re-opend, there is a fresh decree 
Where the Court refuses to grant review, the order 
must be deemed as one passed in the second and 
not in third stage. This being so there is no reason' 
for holding that a fresh decree is passed superseding 
■ the original one. 

If the rule is discharged in the second stage, the 
parties are relegated to, and still rest on the old 
decree. Similarly the correcting of an error arising 
from an accidental slip does not bring into existence 
a fresh decree, more so when the Court rectifying 
the error purports to act under S. 152 and corrects 
the error without issuing notice to the party who 
is likely to be affected prejudicially by its order : 


Held, on facts that the mere rectification of the 
error did not bring into existence a fresh decree 

«• , > _ _ . ^ order rejecting the 

application had been passed in the second stage 
and not in the third stage and that being so. no 
fresh decree could be said to have been passed 
superseaing the old one and that second appeal by 
plaintiff from the decree could not be rejected on 
piehminary ground that it had been superseded 
by a fresh decree. AIR (Vol 25) 1938 Mad 573 
: (1938) MWN 250 : 47 MLW 474 : (1938) 1 MLJ 
796 : 182 Ind Cas 251 (DB). 


-O. 47, R. 4 — Subsequent prayer for improve¬ 
ments. 


Where a judgment fixed the price of redemption 
of property held by the applicant at a certain 
sum but an application for review was presented 
for the addition to that sum of the price of improve¬ 
ments made in the property by the applicant, who 
was a purchaser of the property without notice of 
the mortgage. 

Held, that the way to get it was not by asking 
for a review of the appellate judgment in a case 
m which not a word was said about the matter 
in either Court. The proper course was to make a 
demand on the opposite party for one of the alter¬ 
natives mentioned in S. 51, T. P. Act and if he 
refused, the remand would be enforced bv a suit 
109 Ind Cas 95 : AIR (V 15) 1928 Nag 144 (DbY * 



O. 47, R. 4 — When can be ordered — O. 41. R. 


It is open to an appellate Court to allow addi¬ 
tional evidence to be adduced even at the instance 
of a party and an application for giving additional 
evidence can be heard and disposed of by the 
Appellate Court even before the appeal is heard 
and disposed of. O. 41, R. 27 and'O. 47 R 4 do 
not exclude the effe-ct of each other and a party 
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who is entitled to let in additional evidence when 
the case is an appellate stage is not compelled to 
restrict himself to an application for review and 
an Appellate Court is not confined to merely the 
power of allowing the introduction of additional 
evidence in cases in which the Court finding a 
lacuna, of its own motion desires additional evi¬ 
dence. 85 Ind Cas 385 : 20 MLW 840 : AIR (Vol 
12) 1925 Mad 181 : 48 MLJ 32. 

-O. 47, R. 4 (1) — Discretion of Court, 

If the Court thinks that an application for review 
should be granted, the rule does not stand in its way. 
115 PR 1916 : 34 Ind Cas 769 : AIR (Vol 4) 
1917 Lah 379 (DB). 

-O. 47, R. 4 (1). 

The discretion of the Court in saying what consti¬ 
tutes good and sufficient reason is unlimited. (1911) 
9 Ind Cas 532 (Cal). 

3. “Discovery of new matter or evidence” 

-O. 47, R. 4 — Before granting review on the 

ground of discovery of new evidence, the Court is 
bound to consider reasons for the failure to produce 
it before the order is passed. 104 Ind Cas 746 : 
AIR (Vol 15) 1928 Mad 56. 

-O. 47, R. 4 — Remand. 

An appellate Court granted an application for 
review on the ground of the discovery of certain old 
sale deed relating to the land in dispute. But the 
Court did not decide whether the sale deed exactly 
referred to the land in dispute, it considered prim-a, 
iacie that it did appear to refer to the land but 
sent back the case for decision of the issue on the 
merits after allowing the. opposite side to produce 
rebutting evidence. 

Held, that under the circumstances this was a 
proper order to pass. 88 Ind Cas 653 : 47 All 881 : 
23 ALJ 534 : 6 LRA Civ. 454 : AIR (Vol 12 ) 1925 All 
552 (DB). 

-O. 47. R. 4 (2) (b) — Discovery of document — 

Not produced at trial formerly. 

When a party seeks a review of judgment saying 
that a document not produced at the trial was 
subsequently discovered, he must under Order 47 
strictly show that the document was not available 
at the time of the trial, or that no diligence on 
his part was wanting to produce the document. 
37 Ind Cas 399 : AIR (Vol 4) 1917 All 107. 

4. Grant of application. 

——O. 47, II. 4 — Effect of order granting applica¬ 
tion. 

The granting of an application for review merely 
amounts to a decision to re-hoar the case in which 
the decree or order (in respect of which a review 
is claimed) was passed. The Judge hearing the, 
review is not entitled to do anything in the^ first 
stage beyond passing an order granting the review 
ancl giving his reasons for so doing. 

If the review is granted, the Judge who has 
allowed the review becomes vested with jurisdic-. 
tion to pass any order which the original Judge 
could have passed. It may be sufficient for him 
merely to alter the order of original Judge or it 
may be necessary for him to take some interme¬ 
diate step such as an order in remand or referring 
an issue. 74 Ind Cas 214 : 9 OLJ 531 : 26 OC 24 • 
AIR (Vol 10) 1923 Olldh 93 (DB). 

5. Limitation. 

-O. 47. R 4 — The words ‘ decision passed on 

review” in Art, 182. Lim. Act- mean decision passed 
in review proceedings under O. 47, R. 4 ancl orders 
made in appeal against such orders. Whatever 
such a decision is. it. gives a fresh starting point, 
of limitation. AIR (Vol 23) 1936 Bom. 1(32 : 38 
Bom. LR 215 : 1(32 Ind Cas 223. 

-O. 47, R. 4 (2) (b) — Strict proof means legal 

conviction of the Court not necessarily by evidence. 
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An application for review can be made even after 
90 days if it is shown that new evidence has come 
to the knowledge of the plaintiff, which was not 
possible at the time of judgment. 27 CLJ 540 : 35 
Ind Cas 651 : AIR (Vol 5) 1918 Cal. 888 (DB). 

6. Notice. 

-O. 47, R. 4 (2), proviso — Notice to all judg¬ 
ment-debtors — Necessity for. 

O. 47, R. 4 (2), proviso, C. P. Code, is a complete 
bar to an application for review being granted 
without previous notice to the opposite party, a 
C ourt has, therefore, no power to review its order 
dismissing an execution case without notice to all 
the judgment-debtors. The fact that some of them 
were aware of the application for review is not 
enough. AIR (Vol 36) 1949 Pat. 117. (DB). 

-O. 47, R. 4(2) (a) — Pro forma defendant not 

taking interest in case — Proceeding against him 
through out ex parte—One of the plaintiffs guarding 
his interest — Notice to him of review application 
if necessary. * 

Some of the reversioners instituted a suit to set 
aside an alienation. N, one of the reversioners, 
was made pro ferma defendant. The proceedings, 
against N were throughout ex parte. He took no 
interest in the litigation but the suit was ultimately 
decreed. One of the plaintiffs reversioners suffi¬ 
ciently guarded his interests. But on review it 
was dismissed. There was an appeal by the plain¬ 
tiff against granting review. N was joined as ap¬ 
pellant. It was contended by N that before 
granting review a notioe to him was necessary : 

Held, that under the circumstances of the case, N 
could not come within the definition of “opposite 
party” within the meaning of O. 47. R. 4 (2) (a), 
and, therefore, no notice to him was necessary. 
AIR (Vol 25) 1938 Lah 22 : 177 Ind Cas 732. 

-O. 47, R 4 — Application for setting aside an 

order allowing the review application filed by the 
opposite party must be dismissed where it was found 
that the applicants deliberately avoided sendee of 
the notice served upon them in respect of the hear¬ 
ing of the application for review filed by the 
opposite party. 1937 OWN 497. 

-O. 47. R. 4 — Under O. 47, R. 4, notice to the 

other side is imperative, and an order without such 
notice is illegal and not merely an irregular one 
valid a party is not bound by the illegal order. 
Where an execution petition was dismissed for non- 
appearance of the decree-holder’s pleader and oi\ 
application it was restored to file without notice 
to the opposite party. 

Held, that the order restoring the petition could 
not be considered to be a final order and was open 
to the objection of the other side on any ground it 
was open to it if notice had been issued. 97 Ind Cas 
1008 : 50 Mad 67 : 1926 MWN 890 : 26 MLW 878 : 
AIR (Vol 13) 1926 Mad 980 : 51 MLJ 219 (DB). 

-O. 47, It. 4 — Defendant having ample opportu¬ 
nities. 

Where the defendant is given every opportunity 
to raise any objection that he could raise and he 
is in no way, therefore, prejudiced by reason of 
the fact that no notice was issued to him the order 
granting review should not be set aside bv the 
Appellate Court. 75 Ind Cas 656 : AIR (Vol 10) 
1923 Lah 303. 

——O. 47. R. 4 — No order for review can be passed 
without notice to the party concerned. The rule 
is imperative. 70 Ind Cas 144 : 11 LBR 394 : 1 Bur 
LJ 200 : AIR (Vol 10) 1923 Rang. 49. 

-O. 47, R. 4 — An appeal rejected, for non-pay¬ 
ment of deficient Court-fee may be reviewed at the 
instance of the appellant. But though the res¬ 
pondent does not receive any notice of the appeal 
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dismissed before admission he is entitled to a notice 
of the application for review. The expression 
‘opposite party’ in O. 47, R. 4 (2) (a) means the 
party interested to support the decree or order 
sought to be set aside or modified in the application 
for review. 63 Ind Cas 99 : 3 Pat LT 117 : 1921 
PHCC 337 : 6 PLJ 625 : AIR (Vol 9) 1922 Pat 281 
(DB). 

-O. 47, R. 4(2) and O. 41, R. 11 — Notice to 

the respondent, if necessary. 

An application for review of an order sum¬ 
marily dismissing an appeal under O. 41, R. 11, C. 

P. Code can be granted without the issue of any 
notice to the respondent. 42 Cal 433 Ref. The 
expression “opposite party” in the proviso to O. 
47, R. 4 of the C. P. Code, means the party inte¬ 
rested to support the order sought tc be vacated 
or modified upon the application for review. 

Where the order granting the review has been 
made irregularly or with material irregularity in 
the exercise of jurisdiction possessed by the 
Judges, it cannot be ignored or vacated by other 
Judges hearing the appeal. 43 Cal 178: 19 OWN 
1077 : 22 CLJ 99 : 30 Ind Cas 898 : AIR (Vol 3 
1916 Cal 741 (DB). 

-O. 47, R. 4(2) (a) — Notice to opposite party. 

Before granting an application for review notice 
to opposite partv is necessary or else the grant¬ 
ing is a nullity. *42 Cal 433: 30 Ind Cas 165: AIR 
(Vol 3) 1916 Cal 666 (DB). 

Also 135 PWR 1913 : 237 PLR 1913 *. 19 Ind Cas 

864. 

7. Rejection. 

-O. 47, R. 4 (1) — Application rejected—Letters 

Patent Appeal. 

A Letters Patent Appeal does not lie against an 
order rejecting, under O. 47, R. 4 (1) Civil P. C. 
an application for review. AIR (Vol 29) 1942 Nag 18 
: 1941 NLJ 617 : ILR (1942) Nag 41 : 198 Ind Cas 
130 (DB). 

-O. 47, R. 4 (1) — Judge issuing notice to other 

side—If precluded thereafter from rejecting applica¬ 
tion under R. 4 (1). 

Order 47, R. 4, Civil P.C. describes what the Court 
should do when it is satisfied that there either is ot 
is not sufficient ground for a review. If it is of opinion 
that there is not sufficient ground, it will reject the 
application under R. 4 (1); if it is of opinion that 
there is sufficient ground then it will grant it under 
certain provisos. But merely because the Judge 
issued notices to the other side he is not precluded 
thereafter • from rejecting the application under R. 4 
(1). AIR (Vol 27) 1940 Rang 144: 169 Ind Cas 570. 

-O. 47, Rr. 4 (2) and 8 — Review petition rejected 

without being admitted— Parties heard. 

If a review petition is rejected after hearing the 
parties though not regularly admitted, the order of 
rejection is not one passed on the re-hearing of the 
original case. AIR (Vol 1) 1914 Mad 270: 15 ML l 
224: 22 Ind Cas 953. 

8. Revision. 

-O. 47, R. 4 — An order of the lower Court can- 


0. 47, R. 4-6. Notioe 

view is a matter peculiarly within the discretion of 
the judge who passed the decree. No other Judge 
can hear such an application and if the Judge who 
tried the case refuses to grant a review, his order is 
by rule 7, Order 47 expressly declared not to be 
appealable and hence no revision should be permit¬ 
ted. AIR (V 10) 1923 Oudh 153 : 74 Ind Cas 351 : 
9 OLJ 623. 

-O. 47, Rr. 4 (1), 7 and 9. 

Where an application for review is rejected, on 
the ground of absence of sufficient ground for review 
the order is final. But where the Court erroneously 
refuses to entertain an application on the ground 
that it cannot lie, the order of rejection is not final 
and is open to revision. (1909) 6 ALJ 884 : 31 All 

610: 4 Ind Cas 23. 

9. “Strict Proof”. 

-O. 47, R. 4 (2), proviso (b)— Construction and 

scope—Strict proof—If implies formal proof only—- 
Conclusion of trial Court—Interference in appeal— 
Order by appellate Court after discussing evidence 
and arriving at own findings — If illegal— Revision 
—Interference. 

A party seeking review on the ground of dis¬ 
covery ot new and important matter must not only 
give strict proof of the allegations made by him 
in his application but must adduce sufficient evi¬ 
dence thereof. “Strict proof” in proviso (b) to O. 47, 
R. 4 (2) does not mean merely formal proof or evi¬ 
dence admissible in accordance with the strict pro¬ 
visions of law. 

The proof must convince the Court that the new 
matter or evidence was not within the knowledge of 
the applicant and could not be adduced by him 
when the decree or order was made. The question ot 
sufficiency of proof is not matter solely for the Court 
of first instance. It is competent to the appellate 
Court to decide whether the conditions of R. 4 of 
O. 47 have hen complied with and whether the 
amount adduced before the Court of first instance 
amounted to proof or not. 

The appellate Court in considering and discus¬ 
sing the sufficiency of evidence and arriving at its 
own conclusion, docs not act illegally so as to render 
its order on appeal liable to he revised by the High 
Court under S. 115 C. P. Code. 42 Bom 295; 42 Cal 
830; 45 Cal 60; 47 Cal 568 not foil. ILR (1949) Nag 
502: 1949 NLJ 326. 

- O. 47, Rr. 4 (2), proviso (b) and 7—Strict proof 

—Proof of ignorance after exercise of due diligence 
necessary before review can be ordered. 

In execution of a decree, the decree-holder brought 
a certain property to sale in E. P. No. 9 of 1939. 
The sale was confirmed in E. A. No. 653 of 19-11 and 
the decree-holder applied lor delivery of the pro¬ 
perty to him and delivery was orde red. Thereafter 
the decree-holder filed another application E. A, No. 
690 of 1944 praying again for delivery. 1 his petition 
was dismissed on the ground that it was barred by 


not he revised merely because it came to an erro¬ 
neous conclusion on a question of law raised before 
it and granted a review. AIR (Vol 15) 1928 All 392 
: 113 Ind Cas 171 : 50 All SOI : 26 ALJ 477 (DB). 

-O. 47, R. 4 — No revision lies from an order 

rejecting an application for review. AIR ol 12) 
1925 Oudh 594: 88 Ind Cas 582 : 12 OLJ 443 : 2 
OWN 419. 

--O. 47, R. 4 — An order refusing to grant a re¬ 
view is not open to revision. The granting of a re¬ 


limitation. 

The decree-holder then filed E. A. No. 1438 of 
1944 for review of the order on E. A. No 690 of 1944 
on the ground that application was unnecessary be¬ 
cause delivery was actually effected in E A. No. 653 
of 1941, and prayed that the application should not 
be dismissed on the ground of limitation, but on the 
ground that it was unnecessary. The District Munsilf 
reviewed his previous order, hut on appeal, the Sub¬ 
ordinate Judge restored te order passed in E. A. No. 
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690 of 1944 dismissing that application on the ground 
of limitation. In revision. 

Held, that though the proviso (b) to sub-r. (2) of 
R. 4 of O. 47, C. P. Code, makes no mention of the 
exercise of due diligence, the words ‘‘was not within 
his knowledge or could not be adduced by him 
when the decree or order was passed or made” must 
be taken to be qualified by the words “after the exer¬ 
cise of due diligence” and assuming that “strict proof” 
means not sufficiency of proof, but the formalities of 
proof in accordance with law, it is impossible to say 
that these formalities have been complied widi by 
an affidavit which does no more than baldly state that 
something was not known to the petitioner at the 
date when the order was made, in respect of which 
the review petition had been filed, without offering 
any adequate explanation of his ignorance of what 
on the face of it, should have been perfectly well 
known to him and the lower appellate Court was 
quite justified in setting aside the order allowing the 
review. AIR (Vol 35) 1948 Mad 340: (1948) 1 MLJ 
356: 1948 MWN 334: 61 LW 418. 

-O. 47, R. 4 (2) (b) — The phrase “strict proof” 

does not refer to the sufficiency of proof, but only 
to the fact that formal proof is required, derived from 
anything which may serve directly or indirectly 
to convince a Court and has been brought before 
the Court in legal form and in compliance with 
the requirements of the law of evidence. AIR 

<V 26) 1939 Mad 289 : 49 MLW 430 : (1939) MWN 

406 


O. 47, R. 4 — Review—Discovery of new mat¬ 
ter alleged not to have been within applicant's know¬ 
ledge — Strict proof— Affidavit, if sufficient. 

An application lor review should not be granted 
on discovery of new matter alleged not to have been 
within the applicant’s knowledge without strict proof 
ol such allegation. “Strict proof means formal proof 
and when the applicant seeking review supports his 
application with an affidavit, the requirement as to 
strict proof is satisfied. AIR (Vol 20) 1933 Mad 217 
: 145 lnd Cas 766 


O. 47, R. 4 — 1 he Court has no power to grant 
review without calling for strict proof of the allega¬ 
tion that the new matter said to have been discovered 
was not within the knowledge ol the applicant for 
review when the decree was passed. AIR (Vol 12) 
1925 Mad 578: 87 lnd Cas 391: 21 MLW 276 (DB). 

■ D. 47, R. 1 (?) (b) — Meaning of sufficiency of 
evidence if High Court can weigh. 

“Strict proof in O. 47, R. 4 (2) (b) refers to the 
loinia! correctness ol I he evidence offered and not 


In 


su 


Ifici 


cncy, eil ret or result. The Per 


k’ ( ‘ n| p I. contra High Court is entitled to 
satisfy itself it there was sufficient evidence before 
the lower Court and if it lias been properly appre¬ 
ciated in granting the application for review AIR 
<V 0) 1918 Bom 228 ; 20 Bom LR 434 • 42 Bom 
295 : 4G lnd Cas 14 (DB). 

—O. 47, R. 4 ( 2 ) (b) — An application for review 
ol judgment owing to diseoverv <»l now matter or 
evidence which was not within the knowledge of the 
applicant or could not be adduced at the Rial should 
no( 1 )( ‘ oiiloi lained w ithout strict proof of such 
giounds. (). 17 should be strictly eonslme 1. AIR (Vol 
5> 1918 UB 27 : 2 UBR (l91G)’l2G ; 38 lnd Cas 403. 

4(, R. 4 (2» ib) — “Strict proof” means am- 
tiling which may servo directly or indirectly to coil. 


vince a Court and has been brought before the Court 
in legal form and in compliance with the law of evi¬ 
dence. It is the formality of proof which is prescribed 
and not the sufficiency in result. The Court of first 
instance is the proper Court, to determine whether 
or not there should be a review but before a review 
is granted, those safe-guards must be observed. 
Whether the proof is according to the law or not is 
within the jurisdiction of the Appellate Court to de¬ 
termine but the question of sufficiency of evidence is 
for the Court admitting the review. AIR (Vol 3) 1916 
Cal 521: 42 Cal 830: 19 CWN 804: 29 lnd Cas 282 
(DB). 

Also AIR (Vol 5) 1918 Cal 618: 45 Cal 60: 21 
CWN 1076: 26 CLJ 187: 42 lnd Cas 484 (DB). 

- O. 47, R. 4 (2) (b) — Application for review 

on the ground of discovery of new evidence must 
be strictly proved. (1911) 9 lnd Cas 320 (Cal). 

-O. 47, R. 5. 

-O. 47, R. 5 — Judgment of High Court in first 

appeal. 

An application for review of a judgment of the 
High Court in first appeal can be heard and decided 
only by the Judges who heard the appeal or where 
one of them is absent by the other sitting alone. AIR 
(Vol 29) 1942 Mad 23: 1941 MWN 898: 54 MLW 
444: (1941) 2 MLJ 644: 201 lnd Cas 453. 

-O. 47, R. 5 — Punjab Courts Act (VI of 1918), 

S. 18—District Judge—Power to review order of Ad¬ 
ditional Judge attached to the same District. 

A District Judge has jurisdiction to hear an appli¬ 
cation lor review of a decree or order made by an 
Additional Judge on which the latter has issued 
notice, even though the Additional Judge is still at¬ 
tached to the district. Order 47, R. 5, applies only 
to a Court consisting of more than one Judge and a 
District and an Additional Judge are not members 
of the same Court but different Courts under the 
Punjab Courts Act. AIR (Vol 20) 1933 Lah 130; 34 
rLR 229: 141 lnd Cas 392 (1). 

-O. 47, R. 5 — When can be heard by a judge 

other than the Judge who decided the case. 

Order 47, R. 5, only provides that if on account 
ol the absence of the Judge for a period of six months 
after the filing of the application, the application 
cannot be heard by that Judge, then it can be heard 
bv another Tmlge ol the Court. AIR (Vol 20) 1933 
1 at 433: 14 PLT 234: M3 lnd Cas 810 (?). 


-O. 47, R. 5—Transfer ol application for review. 

Transfer of application for review by District 
Judge to Additional District Judge is not permis¬ 
sible—If District Judge be transferred, bis successor 
in-olfice can bear applications for review. AIR (Vol 
17) 1930 All 7S5: 128 lnd Cas 771 (DR). 

-O. 47, R. 5 — Review, when lies—Procedure— 

O. 22, R. 4. 

While an appeal was pending in the High Court 
before the Division Bench, one of the appellants 
(defendants) died, whose legal representatives were 
not brought on record and the fact of his death was 
not intimated to the Court when the appeal was 
heard. Appeal was allowed and the case remanded 
lor consideration. The lower appellate Court dis¬ 
missed the suit of the plaintiff deciding the appeal 
in favour of the defendants. Plaintiff preferred a 
second appeal to the High Court & the heir of the 
deceased was added as a party respondent. An ap¬ 
plication was niade by the plaintiff to the Division 
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Bench whose members were different from the 
previous Bench of the High Court for vacating the 
previous order of remand. 

Held, that the proper procedure was to place the 
matter before the members of the Division Bench, 
who had decided the previous appeal. 

Held further, that the proper remedy was to make 
an application for review under O. 47, R. 5, C.P. 
Code. AIR (Vol 15) 1928 Cal 654: 112 Ind Cas 225; 
47 CLJ 623. 

- O. 47, R. 5 — Court of review— High Court— 

Practice. 

Where a case is decided by a Bench of two Judges 
and an application for review of that decision is made 
when one of the two Judges is on leave, the review 
application should be heard only by the other Judge 
and if he grants the application he is to forward the 
papers to be laid before the Chief Justice for the ap¬ 
pointment of a Bench to hear the review. AIR (Vol 
14) 1927 Rang 20: 98 Ind Cas 417: 4 Rang 265: 5 
Bur LJ 187. 

-O. 47, R. 5 — Must be composed of the same 

judges. 

A Court which is composed of Judges who did not 
decide the case originally have no power to review 
it. R. 1 of O. 47 must be read as in itself definite of 
the limits within which review is, under the new 
Code permitted ana reference to practice under for¬ 
mer and different statues is misleading. So con¬ 
struing the words, “any other sufficient reason,” are 
to be interpreted as meaning a reason sufficient on 
grounds at least analogous to those specified im¬ 
mediately previously. Such an interpretation excludes 
from the power of review conferred, consideration, 
of other grounds of appeal which have not been de¬ 
cided by a former Bench or Judge as being im¬ 
material. AIR (Vol 9) 1922 P.C. 112: 72 Ind Cas 566 

• 3 Lah 127 : 16 MLW 37: 26 CWN 697 : 3 Pat LT 
435 : 17 PWR 1922 : 30 MLT 295 : 49 IA 144 ; 24 
Bom LR 1238 : 36 CLJ 459 : 41 PLR 1922 : 43 MLJ 
332. 

-O. 47 R. 5 — Single Judge of a Bench of two 

judges — Jurisdiction — Order passed on review 
•—Appeal. 

One Judge of a Bench of two High Court Judges 
who disposed of an appeal having left the Court 
on a month’s leave, an application for review of the 
judgment was heard and dismissed by the remaining 
Judge. Held, that the Judge had no jurisdiction to 
dispose of the application by reason of R. 5 and an 
appeal lay against that order under cl. 15 of Letters 
Patent. AIR (Vol 6) 1919 Cal 1033: 22 CW N 5o0: 
44 Ind Cas 999 (DB). 

- O. 47, R. 5 — Successor of Judge deciding case 

—When can grant review. 

When the Judge deciding a case issues notice on 
an application for review his successor can dispose 
of the application. O. 47 R. 5 applies to Courts 
composed of more than one Judge. AIR (Vol 2) 1915 
Mad 1068: (1915) MWN 22: 26 Ind Cas 366. 

* -O. 47 R. 5 — High Court—Procedure. 

Where an appeal is heard by two Judges, one of 
whom has since left, the continuing judge alone is 
competent to hear the review but in case the rule is 
made absolute the appeal should be heard by two 
Judges. (1911) 9‘Ind Cas 532 (Cal). 

--O. 47 R. 5 — Judgment passed by Bench — 

Review. 


An application for review of judgment passed by 
a Bench of two judges of the High Court can be 
heard and decided by a Bench of Judges and not by 
a single member. A single Judge can direct that the 
judgment passed by Bench of two judges of the High 
Court be reviewed but he cannot hear and decide 
the application for review himself. (1909) 2. Ind 
Cas 204 (Mad). (DB). 

O. 47, R. 7. 

See also Civil P. C. O. 43, R. 1 and O. 47 R. 4. 

1. Appeal from original decree after review. 

2. Refusal to readmit application for review 
dismissed for default — No appeal. 

3. Objections to order granting review may be 
taken in appeal from the final decree. 

4. Insolvency proceedings. 

5. Order granting review. 

6. Order rejecting review. 

7. Revision. 

8. Scope and applicability. 

9. “Sufficient cause” — Sub-r. (2). 

1. Appeal from original decree after review. 

-O. 47, R. 7 (1) — Appeal — Original decree 

modified — Appeal from original decree. 

Where a decree is modified on an application 
for review, the original decree is superseded and 
so no appeal lies from that decree, the remedy of 
the aggrieved party being to appeal from the 
decree passed on review. 9 ALJ 183: 34 All 282: 
14 Ind Cas 472 (DB). 

2. Refusal to readmit application for review 

dismissed for default — No appeal. 

——O. 47, R. 7 — Refusal to restore — AppeaL 
An order refusing to re-admit an application for 
review of judgment which had been dismissed for 
default is not appealable. AIR (Vol 14) 1927 Rang 
204: 102 Ind Cas 706 : 5 Rang 121 (DB). 

-O. 47, R. 7 — Order refusing restoration of an 

application for review dismissed in default is not 
appealable. AIR (Vol 12) 1925 Cal 430: 81 Ind 
Cas 1017 (DB). 

3. Objections to order granting review may 
be taken in appeal from the final decree. 

-O. 47, R. 7 — S. 100, Civil P. C., must be read 

subject to O. 47, R. 7 — Order granting review by 
1st Appellate Court — Order cannot be challenged 
in second appeal on grounds not mentioned in 
O. 47, R. 7. 

It is true that S. 100 mentions certain grounds 
in language of a very general character; but in the 
first place, those grounds relate to the decision 
itself and not to any interlocutory orders which 
are dealt within S. 105 and in the second place, 
the general provision contained in S. 100 must be 
read as subject to the specific provision contained 
in O. 47, R. 7 in the sense that what is an error 
of law or defect of procedure in an order grant¬ 
ing an application for review is defined there. 
Therefore, it cannot be said that by reason of the 
provisions of S. 100 an order granting an applica¬ 
tion for review, made by a first Appellate Court, 
can be challenged in a second appeal from the 
final decision on grounds other than those men¬ 
tioned in O. 47, R. 7. AIR (.Vol 33) 1946 Cal 530 
(FB). 

-O. 47, R. 7 — Order granting review — Objec¬ 
tion to order taken in appeal from final decree in 
suit — Non-existence of grounds specified in O. 47, 
R. 1 is not available as ground of such objection. 

The scope of objections to an order granting an 
application for review cannot possibly be wider in 
an appeal from the final decree than in an appeal 
from the order itself. Were it so, the position 
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would be that a person aggrieved by such an order 
might first prefer an appeal against it on one or 
more of the grounds specified in O. 47, R. 7 and if 
he failed in the appeal, fresh decision would be 
given on a review of the previous judgment. But 
he might then return to the attack in an appeal 
from the final decision and urge other objections 
against the same order and if he succeeded this 
time, as he conceivably might, the original judg¬ 
ment would be restored and all the time and money 
spent on all the proceedings since then except the 
second appeal, would be absolutely thrown away. 
A procedure which may confuse the course of litiga¬ 
tion in this manner cannot be held to be contem¬ 
plated by the Code, unless the language used by 
the Legislature compels such construction. The 
language of o. 47, R. 7, however, points in an op¬ 
posite direction. The implication clearly is that 
whether in the one appeal or the other, the grounds 
available to the appellant are the same and the only 

grounds that can be taken are those mentioned in 
the rule. 

Therefore, when an application for review is 
granted and an objection is taken to the order 
granting the review in an appeal from the final de¬ 
cree passed in the suit, non-existence of the grounds 
of review as specified in O. 47, R. 1 is not available 
as a ground of such objection. AIR (Vol 33) 1946 
Cal 530 (FB). 

(Overrules AIR (V 13) 1926 Cal 217 : 87 Ind Cas 
720.) 


O. 47, R. 7 — Propriety of order granting review 

In hearing an appeal from the revised decree 
passed after the granting of a review, the Appellate 
Court has no power to revise the order granting 
review. AIR (Vol 18) 1931 All 329 : 131 Ind Cas 

olo. 

O. 47, It. 7 — Decree after review — Powers ol 
appellate Court. 

When a review is granted, the case is re-opened 
for consideration and it is open to the parties tc 
appeal against that order only on grounds falling 
under O. 47, R. 7. When that stage has passed and 
on re-hearing a fresh decree is passed the Court, 
on appeal from that decree or order has full power 
to go into the whole case on the merits and see 
whether on the evidence the decree passed after 
review is proper. AIR (Vol 16) 1929 Mad 261 : 
1927 MWN 411 ; 106 Ind Cas 172 (DB). 

—-O. 47, R. 7 Order granting review — Grounds. 

Whci e a plaintiff bases his claim on two grounds 
and the Court decrees it on one of them only with¬ 
out discussing the other but on a review application 
by the defendant, rejects the ground on which it 
had based its decision formerly and maintains the 
decree on the second ground in an appeal by the 
defendant although his application for review was 
limited only to the first ground, the plaintiff can 
re-open in the Court of appeal the Question con¬ 
cerning the second ground as well. AIR (Vol 13) 
1926 Cal 243 : 29 CWN 1027 : 90 Ind Cas 456 (DB). 

“ 47 > R. 7 — Order granting review — Final 

decree — Appeal — Power of appellate Court if re¬ 
view is proper. 

m^ e ^ P ^ oal is not limited t0 [hG grounds set out 
J h °- 47 » R - 7 - ° : 47 ' R - 7, expressly provides that 
application lor review is granted the party 
dissatisfied with the order may appeal against that 
ol ei or may take the some objection in an appeal 
filed against the final decree. 

Rule 7 read with Hr. 1 and 4 shows that it is open 

.Vi '1° f, ppeIIat .e Court to examine the ground upon 
which the review was admitted and if the ground 
ff>! the review does not come within the words of 
? ■ then the appellate Court is competent to hold 
mat the review was improperly admitted. There 
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can be no rehearing for the purpose of seeing whe¬ 
ther a different conclusion on the merits should 
be adopted. AIR (Vol 13) 1926 Cal 217 : 87 Ind 
Cas 770 : 30 C W N 584 (DB). 

-O. 47, R. 7 —» Order granting review — Appeal 

against final decree — Grounds. 

An appeal against an order granting review may 
be challenged only on one of the grouds specified 
in O. 47, R. 7. In an appeal from the decree pass¬ 
ed on review if the grounds of appeal relate to the 
granting of the review, the grounds must be those 
that are set out in R. 7. The appellant will not,, 
however, be precluded from arguing the appeal on 
its merits. AIR (Vol 11) 1924 Mad 602 ; 83 Ind 
Cas 548 : 19 MLW 649 : 34 MLT 224 • 1924 MWN 
355 : 46 MLJ 463. 

-O. 47, R. 7 (1) — Appeal — Objection to admis¬ 
sion of evidence. 

The objection that the Court admitted in review, 
inadmissible evidence may be taken on appeal from 
the final decree i.e., original decree amended on 
review. AIR (Vol 6 ) 1919 Cal 287 : 23 C W N 
242 ; 50 Ind Cas 119 (DB). 

-^O. 47, K. 7 (1) — Appeal — Review — Appeal 

from final decree — Order granting review 
challenged. 

In an appeal against the final decree the pro¬ 
priety of an order granting a review can be chal¬ 
lenged only on the grounds specified in S. 629 of 
the Code of 1882. AIR (Vol 1) 1914 Ca) 146 : 18 
C W N 22 : 19 C L J 225 : 20 Ind Cas 670 (DB). 

-O. 47, R. 7 (1) — Appeal — Grounds for objec¬ 
tion. 

Under rule 7 (1) an objection that the lower court 
granted a review can be taken in appeal from the 
final decree only upon one of the three grounds 
specified in the sub-rule (1). 108 PWR 1913 : 181 

P L R 1913 : 109 P R 1913 : 19 Ind Cas 481 (DB). 

-O. 47, R. 7 (1) — Appeal — Grant of review — 

Reason for. 

An order of a Judge granting review considering 
the grounds to be ‘the other sufficient reason’, is 
not appealable whether the appellate Court would 
hold them sufficient or not. But an appeal would 
lie ordinarly from the final judgment and the de¬ 
cree passed on review. 17 P L R 1913 : 278 P W R 
1913 : 11 P R 1913 : 16 Ind Cas 995 (DB). 

-O. 47, Rr. 7. 9 (Ss. 623. 591. 584, old Code) — 

Appeal from final decree — Objection to be taken, 
limit to — Review granted for "any other sufficient 
reasons" — No appeal. 

Sections 584. 591. C. P. C.. do not control S. 629, 
C. P. C. so as to confer a right of appeal in a case 
where the appeal is not based on one of the objec¬ 
tions mentioned in S. 629; and, consequently in 
an appeal against the final decree, no objection 
against the order granting the review can be taken, 
except on one of the grounds mentioned in S. 629. 
C. P. C. When an application for review of judg¬ 
ment is granted "for any other sufficient reasons" 
within the meaning of S. 623, C. P. C., the suffi¬ 
ciency or otherwise of the reason is not a good 
ground of appeal. (1907) 17 MLJ 603 (604) : 2 MLT 
519 : 31 Mad 49 (DB). 

4. Insolvency proceedings. 

-O. 47, R. 7 — Section 75, Prov. Insol. Act clearly 

provides, for a right of appeal to the District Court 
from an order made in the exercise of insolvency 
jurisdiction by a Court subordinate to it. and this 
provision must be taken to override O. 47. R. 7. 
Civil p. C., in so far as it has a right of appeal 
from an order rejecting an application for review. 
A I R (Vol 28) 1941 Mad 588 : (1941) 1 MLJ 53T 

: 53 M L W 466 : 1941 M W N 350 : 199 Ind Cas 
480. 
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-O. 47, R. 7 — When the right of appeal is ex¬ 
pressly regulated by S. 75, Prov. Insol. Act it should 
not be taken to be governed by the provisions of O. 
47, R. 7, Civil P. C. A I R (Vol 24) 1937 Lah 568 : 
174 Ind Cas 857. 

-O. 47, R. 7, S. 115 — Order refusing review in 

insolvency proceedings — Appeal. 

No appeal lies from an order refusing review 
even in proceedings in insolvency. AIR (Vol 22) 
1935 Pat 177 : 2 B R 455 : 17 P L T 475 : 162 Ind 
Cas 490. 

-*0. 47, R. 7 — Order granting review — Inter¬ 
ference by High Court. 

The District Judge as an Appellate Court in in¬ 
solvency jurisdiction can exercise the same power 
under the C. P. Code which he would exercise ordi¬ 
narily. He also can grant a review. The High 
Court will be guided by the procedure laid down in 
C. P. Code in dealing with an appeal preferred 
under S. 75 (3) of the Provincial Insolvency Act, 
from an order of the District Judge granting review 
of judgment in an appeal and it will not interfere 
with the order under appeal unless it is one to 
which objection could be taken under the provi¬ 
sions of R. 7, O. 47, C. P. Cede. AIR (Vol 9) 1922 
All 206 : 67 Ind Cas 317 : 20 A L J 517 : 44 All 605 
(DB). 

5. Order granting review. 

(a) General. 

(b) Grounds of appeal. 

(c) Interference. 

(a) General. 

-O. 47, R. 7, O. 43, R. 1 (w) — Order granting 

review under O. 47, R. 4 — No appeal lies. 

The provisions of O. 43, R. 1 (w) must be read 
subject to O. 47, R. 7. The two rules read together 
make it clear that an order under O. 47, R. 4 grant¬ 
ing review on the ground that there is an error 
apparent on the face of the record is not appealable. 
AIR (Vol 32) 1945 Oudh 183 : 1945 OWN (CC) 
108 : 20 Luck 380 : 1945 A W R (CC) 76 (1) (DB). 

-O. 47, R. 7 — Court granting review on ground 

that there is error in judgment apparent on lace of 
record — Appeal. 

Where the lower Court has made it clear that he 
had to grant the application for review, because 
there is an error in its judgment which was appa¬ 
rent on the face of the record, the order cannot be 
successfully attacked in appeal, because the scope 
of the appeal is a limited one. (1939) 181 Ind Cas 
455 : 5 B R 580 (DB). 

-O. 47, R. 7 — O. 47, Rr. 2, 7, O. 43 — Applica¬ 
tion for review' on ground of mistake on face of 
decree — Judge finding that there was an error 
of that nature — Appeal — Competency of. 

The provisions of O. 47, which contain rules speci¬ 
fically framed to govern procedure in regard to ap¬ 
plications for review, and which, moreover follows 
later in the Code than O. 43, must modify the pro¬ 
visions of O. 43. Under R. 7 of O. 47, an appeal 
will lie from the order of the Court granting an 
application in contravention of the provisions of 
R. 2. AIR (Vol 20) 1933 All 778 : 17 R D 921 : 
146 Ind Cas 231. 

7 -O. 47, R. 7 — Where an application for review 

is made on the ground that there was a mistake 
or error apparent on the face of the decree and the 
Judge has not found that there was a mistake or 
error apparent on the face of the record, but merely 
that there was an error of that nature, no appeal 
lies from the order. AIR (Vol 20) 1933 All 778 : 17 
R D 921 : 146 Ind Cas 231. 

-O. 47, R. 7 — Order granting application for 

review is not a final order within the meaning of 


S. 109 (a), so as to be appealable to the Privy 
Council. AIR (Vol 19) 1932 All 318 : 0932) A L» 
J 235 : 54 All 401 : 140 Ind Cas 110 (DB). 

-O. 47, R. 7 (1), S. 16 — Review — Appeal from 

order granting review without appeal from revised 
decree — Competency of. 

Where an application for review has been grant¬ 
ed and tlie decree has been altered, it is open to the 
aggrieved party to appeal from the order granting 
the review', without appealing from the altered de¬ 
cree itself. # If the order granting review is set aside 
all subsequent, proceedings taken under that order 
including the altered decree must also be regarded 
as having been set aside. AIR (Vol 19) 1932 Cal 
552 : 36 C W N 212 : 55 C L J 98 ; 138 Ind Cas 713 
(DB). 

-O. 47, R. 7 — Limit. 

The right to appeal against an order passed in 
review is limited by O. 47, R. 7, which controls the 
general provisions of O. 43, R. 1 (w). (1929) 117 Ind 
Cas 349 : 32 C W N 693 (DB). 

—-—O. 47, R. 7 — Order granting review — Limit. 

Right of appeal given by O. 43, R. 1 (w) against 
the acceptance of review is qualified and limited 
by O. 47, R. 7. A I R (Vol 16) 1929 Lah 23 : 116 
Ind Cas 221. 

-O. 47, It. 7 — Extension of time — Appeal. 

Under provisions of R. 7 (1) (c) the only ques¬ 
tion that can be gone into in appeal is whether 
there is sufficient cause for the extension of the 
period of limitation and nothing else. AIR (Vol 1C) 
1929 Lah 26 : 116 Ind Cas 221. 

-O. 47, F. 7 — Review — Powers of Court. 

Where a Court in considering an application for 
review and in granting the same passed an order 
which went beyond the scope of application for re¬ 
view. 

Held, that the order was without jurisdiction and 
can be set aside in appeal. AIR (Vol 15) 1928 
Cal 73 : 105 Ind Cas 4 (DB). 

-O. 47, R. 7 — Order granting review. 

It is competent for a party aggrieved to appeal 
against an order allowing review under the provi¬ 
sions of O. 43, R. 1 (w). However, the powers of 
the appellate Court are limited bv R. 7, O. 47. A I 
R (Voi 15) 1928 Lah 608 : 112 Ind Cas 518 • 9 Lah 
298 : 29 P L R 403 (DB). 

-O. 47, R. 7 (1) — Review — Grant of — Appeal. 

An appellate Court ought not to reverse the order 
of the lower court granting review of its own judg¬ 
ment without coming to a finding that the condi¬ 
tions laid down by O. 47, R. 7 have not been ful¬ 
filled. AIR (Vol 5) 1918 All 229 : 15 A L J 899 : 
40 All 68 : 43 Ind Cas 490. 

-O. 47, R. 7 (1) — Appeal — Grant of review — 

Appeal. 

Against an order granting an application for re¬ 
view of judgment and restoring the appeal to the 
file, an appeal lies. (1913) 21 Ind Cas 943 (Cal) 
(DB). 

-O. 47, R. 7 (1) — Appeal — Order granting re¬ 
view. 

No appeal is allowed from an order granting an 
application for review of an order dismissing a suit 
for default on the ground that review could not be 
granted when an application for restoration was 
dismissed. (1912) 10 A L J 396 : 17 Ind Cas 661. 

-O. 47, R. 7, O. 43, R. I (a) — Appeal — Grounds 

for ex parte judgment on appeal. 

Order 43 should be read with O. 47, R. 7; and 
there is no appeal from an order granting a re¬ 
view of an ex parte judgment passed on appeal 
except on any of the grounds mentioned in R. 7 
of O. 47. (1912) 14 Ind Cas 39 (Cal) (DB). 
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-O. 47, R. 7 — Execution proceedings — Review 

Appeal. 

An appeal lies from an order on review of a pre¬ 
vious order passed in execution proceedings. (1910) 
-5 Ind Cas 483 (Cal) (DB). 

-O. 47, R. 7 (1) — Appeal — When lies. 

If an order does not contravene the provisions 
of S. 624 or 626 C. P. C. 1882 it is not appealable 
lienee an order admitting a review on the ground 
that the deft, admitted plff’s claim after the dis¬ 
missal of the plff’s. appeal, is not appealable. (1910) 

14 C W N 244 : 11 C L J 26 : 5 Ind Cas 182 (DB). 

(b) Grounds of appeal. 

(i) General. 

(ii) In contravention of the provisions of 
rule 4. 

(iii) After expiry of period of limitation. 

(i) General. 

-O. 47, R. 7 — Review is in discretion of Judge 

— Exercise of discretion can be attacked only on 
ground of transgression of jurisdiction or viola¬ 
tion of procedure — But parties are not left with¬ 
out any remedy — Remedy pointed out. 

The Legislature, through the successive Codes, 
seems to have left the matter of review of judg¬ 
ment more and more to the discretion of the 
Judge. It has enjoined that a. review should be 
granted only in cases where one or more of the 
grounds specified in the Code exist, but at the 
same time it has provided that if the Judge him¬ 
self thinks that his decision should be reconsider¬ 
ed, the exercise of his discretion cannot itself be 
made the subject of attack on Ine ground of the 
non-existence of sufficient reasons, but it is lia¬ 
ble to question only on the ground that some trans- 


R. 4 of O. 47, Civil P. C., or if the application for 
review is barred by limitation. AIR (Vol 23) 1936 
Pat 310: 2 BR 531: 17 PLT 766: 162 Ind Cas 992 
(DB). 

-O. 47, R. 7, O. 43, R. 1 — Order granting re¬ 
view — Rule in Bombay — Insufficiency of court- 
fee on application for review — Whether ground 
for review. 

In the Presidency of Bombay an appeal from 
an order granting a review can lie on the grounds 
mentioned in O. 47, R. 7, since O. 43, R. 1 Cl. (w), 
has been repealed by the Bombay High Court. 
Consequently, an appeal does not lie on the ground 
of insufficiency of court-fee stamps, this not be¬ 
ing a ground of appeal under O. 47, R. 7. AIR 
(Vol 20) 1933 Bom 183: 35 Bom LR 280: 144 Ind 
Cas 728. 

-O. 47, R. 7 — The general right of appeal given 

by O. 43, R. 1 (w) is subject to the specific provi¬ 
sions of O. 47, R. 7 as regards the grounds on which 
an appeal can lie. AIR (Vol 19) 1932 Oudh 63: 
7 Luck 350: 8 OWN (CC) 1267: 135 Ind Cas 695 
(DB). 

-O. 47, R. 7 — Order granting review — Appeal, 

if lies. 

Appeal from an order granting a review is 
governed by the provision of O. 47, R. 7, as cl. (w) 
R. 1. O. 43, is deleted by a rule under S. 122 made 
by the Bombay High Court and, therefore, no ap¬ 
peal lies from an order of review granted on the 
ground of clear error on the face of the record. 
116 Ind Cas 227 : 31 Bom LR 137 : AIR (Vol 16) 
1929 Bom 183 (DB). 

-O. 47, R. 7 — Appeal on other grounds — O. 43, 

It. 1 (w) — Grounds. 


.gression of jurisdiction or gross violation of pro¬ 
cedure happened. But the Legislature has not 
left the parties to the arbitrary will of the Judge 
without any remedy. The parties are only affected 
by the ultimate decision, and since an appeal will 
always lie from that decision, any error of fact 
or law can, in most cases, be corrected in that ap¬ 
peal, without going behind to see whether the 
review was rightly or wrongly granted. AIR (Vol 
33; 1946 Cal 530 *(FB). 

-O. 47, R. 7 and S. 47 — Order granting review 

rejecting application for stay of execution. 

Where the net result of the review was that 
the application of the Deputy Commissioner, for 
a stay of the original execution proceedings was 
rejected, the order, determining, as it did, a ques¬ 
tion within S. 47, relating to the execution of 
the decree is itself a “decree” within the mean¬ 
ing of S. 2 (2) of the Code and therefore, an ap¬ 
peal lies from it as from a decree and consequently 
it can be attacked upon any ground which the 
appellant chooses to take. AIR (Vol 26) 1939 Cal 
628 ; 69 CLJ 573 : 43 CWN 913 ; 184 Ind Cas 689 
(DB). 

-O. 17, R. 7 (1), O. 13, It. l(w), whether gives 

general right of appeal against all orders grant¬ 
ing an application for review. 

Order 43. R. I (w), does not give a general right 
of appeal against all orders granting an applica¬ 
tion for review, the provisions of O. 43, R. 1 (w) 
must be read with the provisions of O. 47, R. 7 
with the result that no appeal can be entertained 
against an order granting an application for re¬ 
view except on one of the grounds mentioned in 
O. 47. R. 7 (D. AIR (Vol 23> 1936 Oudh 409: 
1936 OWN (CO 83G: 1936 RD 454: 12 Luck 362: 
165 Ind Cas 19 (DB). 

-O. 47, R. 7 — Order granting review — Appeal. 

When a review is granted, an appeal is permis¬ 
sible only on the specified grounds and they are. 
if the order contravenes the provisions of R. 2 or 


Order 43. R. 1 (w) enables a party to appeal on 
grounds other than those mentioned in O. 47. R. 7, 
since there is nothing in the Code which expressly 
limits the grounds of an appeal under O. 43, R. 1 
(w). AIR (Vol 16) 1929 Nag 73 : 25 NLR 104 : 12 
NLJ 13 : 116 Ind Cas 645. 

-O. 17, R. 7 — Limit of grounds — Absence of 

sufficient ground — Validity of decree. 

Rule 7 limits the grounds on which an order 
granting an application for review can be attacked 
in appeal and the object of the rule is to confine 
tbe applicant to those grounds. The appellate 
Court is not entitled to set aside the decree of the 
trial Court passed on review merely on the ground 
that the same was a nullity as no sufficient 
ground for granting the application for review was 
made out. AIR (Vol 15) 1928 Lah 755: 112 Ind 
Cas 46. 

-O. 17, R. 7 — Order granting review — Grounds. 

Rule 7, O. 47, lays down three cases and three 
only in which an appeal against a review order is 
available: and if any matter does not fall within 
any of these cases, no appeal lies. AIR (Vol 14) 
1927 Bom 599 : 29 Bom LR 1355 (DB). 

—O. 47. R. 7 — Order granting review — Grounds. 

Clause (w) of O. 43, R. 1 has to be read along 
with O. 47. R. 7, which specifically lays down that 
an order granting an application for review can 
be objected to in appeal only on one or the other 
of the three grounds specified therein. There is 
no real inconsistency between the two rules, the 
former rule merely gives a party aggrieved by an 
order granting a review a right of appeal, but it 
does not deal with the grounds on which the order 
appealed against can be objected to. The two pro¬ 
visions of the Code are not mutually inconsistent, 
but are really complementary of each other. The 
one gives tbe right to appeal and the other defines 
the extent to which that right can be exercised and 
according to tlie well-established rule of construc¬ 
tion that where two co-ordinate provisions in an 
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enactment are- apparently inconsistent, an effort 
be made to reconcile them; the two must be read 
together and taken together and thus they do not 
give an unlimited right of appeal. And even as¬ 
suming that the rule that “if two sections of a 
statute are repugnant, the last must prevail and 
override the earlier” applies. Order 47, R. 7, should 
be held to control and restrict the earlier rule. 
AIR 1926 Bom 121, Diss. from. AIR (Vol 14) 1927 
Lah 435 : 8 Lah 617 : 29 PLR 81. 

-O. 47, R. 7 — Order granting review — 

Grounds. 

Though the phraseology used in R. 7 is that “an 
order granting an application for review may be 
objected to” on the three specified grounds, and 
other grounds are not specifically excluded, it is 
obvious that the language used in permissive only 
in the sense that it is not obligatory on the person 
aggrieved by the order granting the application 
for review to appeal against it, but if he chooser 
to so appeal, the rule forbids him from objecting 
on any other ground. AIR (Vol 14) 1927 Lah 435: 
$ Lah 617 : 29 PLR 81. 

—■—O. 47, R. 7 — Order granting review — Grounds. 

The provisions of O. 43, R. l(w) are to be read 
subject to the provisions of O. 47, R. 7, and an 
order granting a review can be appealed against 
only on one of the grounds set out in O. 47, R. 7. 
AIR (Vol 14) 1927 Mad 641 : 52 MLJ 682 : 39 MLT 
11 : 26 MLW 277 : 50 Mad 891 ; 1927 MWN 806 : 
103 Ind Cas 377 <DB). 

-O. 47, R. 7 — Order granting review — Grounds. 

The appeal under R. 7 will be confined to a dis¬ 
regard of the provisions of R. 2 or 4 only and 
not to any matter on which the granting of the 
review is based. Where the ground of attack is 
that the Court was incorrect in thinking that 
there was a mistake or error apparent on the 
face of the record, no appeal is provided for in 
such a case under O. 47. AIR (Vol 13) 1926 All 492 : 
$4 Ind Cas 78 (DB). 

-O. 47, R. 7 — O. 43, R. l(w) — Grounds. 

The right of appeal granted by O. 43, R. l(w) is 
r.ot restricted by the grounds set out in O. 47, 
R. 7. 41 Cal 746, Diss. Order 43, R. l(w) is a new 
provision and was perhaps not in the minds of the 
authors when they reproduced the old S. 629 of 
1882 Code in the form of O. 47, R. 7. AIR (Vol 13) 
1926 Bom 121 : 27 Bom LR 1446 : 94 Ind Cas 
591 (DB). 

-O. 47, R. 7 — Order granting review — Grounds. 

An order granting an application for review of 
a judgment can only be objected to on the grounds 
specified in R. 7. AIR (Vol 13) 1926 Cal 259 : 90 
Ind Cas 504 (DB). 

-O. 47, R. 7 — Grounds. 

Where a decree passed by the High Court on re¬ 
view was not open to objection on some ground re¬ 
cognised by O. 47, R. 7 the case cannot be certified 
as a fit case under C. P. Code, S. 109(c). AIR (Vol 
13) 1926 Ondli 17 ; 90 Ind Cas 332 (DB). 

-O. 47, R. 7 — Order granting review — Grounds. 

Under O. 43, R. 1 an appeal is allowed against an 
order granting an application for review of judg¬ 
ment, but that rule is obviously controlled by the 
provisions of O. 47, R. 7. Taken together, the effect 
of the two rules is that, though an appeal against 
such an order lies, it must be supported only on 
the one or other of the grounds set forth in O. 47, 
R. 7 and must fail unless it can be brought within 
the scope of the grounds set forth in that rule. 
AIR (Vol 12) 1925 All 364 : 47 All 361 : 23 ALJ 
-56 : 6 LRA Civ 159 : 86 Ind Cas 168 (DB). 

--O. 47, R. 7 — O. 47, R. 1 restricts the scope of 

O. 43, R. l(w) as regards grounds of appeal from 
•an order granting review of judgment. AIR (Vol 
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12) 1925 Oudh 268 : 28 OC 4 : 11 OLJ 682 ; 84 
Ind Cas 515. 

-O. 47, R. 7 — Insufficiency of reason. 

Under R. 7 the sufficiency or otherwise of the 
reason for granting a review is not a ground for 
appeal. (1921) 63 Ind Cas 171 (All). 

-O. 47, R. 7 — Order granting review — Grounds. 

Although O. 43, R. l(w) allows an appeal against 
an order granting a review, that clause must be 
read with R. 7 of O. 47 by which the grounds, on 
which an order granting a review can be set aside 
on appeal, are limited. AIR (Vol 8) 1921 Cal 66 : 
25 CWN 884 : 66 Ind Cas 909 (DB). 

-O. 47, R. 7 — An order granting an application 

for review can be attacked only on one of the 
grounds mentioned in O. 47, R. 7(1), C. P. Code. 
AIR (Vol 8) 1921 Lah 395 : 3 Lah LJ 572. 

-O. 47, R. 7(1) — Appeal — Order granting re¬ 
view — Grounds for appeal. 

In an appeal from an order granting a review, 
the only grounds that can be taken are those men¬ 
tioned in O. 47, R. 7, C. P. C. AIR (Vol 7) 1920 
Mad 633 : 38 MLJ 224 : (1920) MWN 228 : 11 LW 
217 : 55 Ind Cas 444 (DB). 

- O. 47, R. 7 (1) and O. 43, R. 1 (w) — Appeal — 

Order granting review. 

An order granting a review is not appealable 
under O. 43, R. l(w) except on the grounds spe¬ 
cified in O. 47, R. 7. AIR (Vol 5) 1918 Mad 1060 : 
31 MLJ 827 : 5.LW 472 : 38 Ind Cas 373 (DB). 

-O. 47, R. 7 (1) (b) and O. 43, R. 1 (u) — Appeal 

— Review — Grant of — Appeal when lies. 

Order 43, R. l(u) does not give a general right 
of appeal but is controlled by O. 47, R. 7. The 
order granting a review application is not appeal- 
able merely on the ground that it is not made on 
satisfactory grounds. The Court need not record 
full grounds for granting review application. AIR 
(Vol 4) 1917 Mad 965 : 31 MLJ 509 ; (1916) 2 
MWN 278 : 4 LW 408 : 36 Ind Cas 437 (DB). 

- O. 47, R. 7 (1) and O. 43, It. 1 (w) — Appeal — 

Order granting review — Grounds for. 

An order granting a review is not appealable 
except on the grounds mentioned in O. 47, R. 7. 
AIR (V 3) 1916 Mad 544 (1) ; 2 LW 366 • 28 Ind 
Cas 707 (DB). 

-O. 47, R. 7(1) — Appeal — Order granting re¬ 
view — Grounds. 

An appeal against an order granting review lies 
only on the grounds specified in O. 47, R. 7 and 
on no other grounds. There can be no appeal 
against the order granting review on the objec¬ 
tion that the case was decided before plaintiff's 
evidence was over. Order 43, R. 1 does not carry 
the right of appeal any further than O. 47, R. 7 
Both must be read together. There is no difference 
in this respect between the old and the new Code. 
10 PLR 1912 : 221 PWR 1911 : 12 Ind Cas 624. 

-O. 47, R. 7(1) — Objection to review. 

An application for review made without any 
good reason, cannot be regarded as made bona fide, 
merely because it was admitted in the first in¬ 
stance. (1909) 10 CLJ 39 : 2 Ind Cas 961 (DB). 

- O. 47, Iir. 7 (1) and 9 — Appeal order granting 

review. 

An appeal does not lie from an order granting 
an application for review of judgment except on 
the grounds mentioned in clauses (a), (b) and (c) 
of S. 629. (1909) 12 CC 151 : 2 Ind Cas 834. 

-O. 47, Rr. 7, 9 — Review of decree, after ap¬ 
peal — Order pending review if illegal — Remedy 
either in appeal or revision — Jurisdiction. 

An objection to the jurisdiction of the Judge in 
granting the review may be taken in an appeal un¬ 
der S. 620, C. P. C., from the order granting the 
review, although such objection is not mentioned. 
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CIYIL P. C. (5 of 1908), 0. 47, 

in the section as one of the grounds upon which, 
an appeal against the order granting the review may 
be allowed. (1904) 14 MLJ 321 (326) : 27 Mad 602. 

(ii) In contravention of the provisions of R. 4. 

^- O. 47, Rr. 1 and 4 — Application for review not 

in accordance with O. 47 — Application does not 
contravene R. 4 — Hence grounds mentioned in R. 
7 do not cover non-existence of grounds speci¬ 
fied in R. 1. 

It cannot be contended that an application for 
review contravenes O. 47, R. 4 when it is not in 
accordance with R. 1 of the Order, for R. 4 is not 
addressed to the nature and contents of the appli¬ 
cation at all; the phrase “application for review” 
in R. 4(2) simply means an application, and any 
application, by which a review is prayed for. Hence 
the grounds of objection mentioned in O. 47, R. 7 
do not cover non-existence of the grounds of re¬ 
view as specified in R. 1. AIR (Vol 33) 1946 Cal 
530 (FB). 

- O. 47, Rr. 7, 4(2), Proviso (b) — Words “strict 

proof” in R. 4(2), Proviso (b) — Meaning of — 
'Proof' and ‘evidence’, distinction — Appellate 
Court while deciding whether R. 4, has been com¬ 
plied with, if can see whether evidence adduced be¬ 
fore lower Court did or did not amount to proof. 

The phrase “strict proof” in O. 47, R. 4(2), Pro¬ 
viso (b) does not merely mean formal proof, or 
evidence admissible in accordance with the strict 
provisions of law. There is a difference between 
•proof’ and ‘evidence’. ‘Proof is the effect pro¬ 
duced upon the mind of the Judge by the evidence 
or evidence sufficient to satisfy the Judge to whom 
it is presented. A fact is said to be proved when 
the Court aflc-r considering all the matters before 
it comes to the conclusion that it exists or that a 
reasonable man ought to act upon the assumption 
that it does exist. The Legislature having used the 
words “strict proof”, in R. 4(2), Proviso (b), there 
is no reason why the Appellate Court in deciding 
whether the conditions of R. 4 have been complied 
with or not, should be precluded from seeing whe¬ 
ther the evidence adduced before the lower Court 
amounted or did not amount to “proof”. The Ap¬ 
pellate Court has jurisdiction to discuss the mori; : 
of the petitioner’s allegation that he had discover¬ 
ed new matter or evidence which was not within 
his knowledge or could not be adduced by him at 
the time of the trial of the suit. AIR (Vol 29) 1942 
Mad 511 : 50 MLW 93 : 1942 MWN 132 : (1942) 1 
MLJ 273 : 202 Ind Cas 86. 


-Q. 17, R. 7(1) — Appeal from order granting re¬ 
view’. 

An appeal lies frem an order admitting an appli¬ 
cation for review, but, it is a limited right of 
appeal on one or other of the three grounds .; v 
out in O. 47. R. 7(1) of the Code. Order 43, R. 1 
(\v) which allows the appeal, must be read with 
t.he provisions of O. 47. R. 70). Where a Court) 
bearing in mind the provisions of O. 47, R. 1, 
grants an apnlication for review, it cannot be 
said to contravene the provisions of O. 47, R. 4, 
merely because it may have taken a wrong view 
as to the meaning of R. 1 . An Appellate Court 
would be acting without jurisdiction, if on this 
ground alone it sets aside an older of the lower 
Court granting a review. AIR (Vol 26) 1939 Rang 
59 : 179 Ind Cas 946 (DB). 

-O. 47. Rr. 7, I: O. 42, K. l(w) — Review — 

Appeal from granting review — Whether open to 
attack only on grounds in O. 47, K. 7. 

The powers of the Appellate Court under O. 43, 
K. ltwj to hear an appeal from an order under 
K. 4 of O. 47. granting an application for review, 
are limited by R. 7 of O. 47. An order granting 
review is, therefore, open to attack on the grounds 
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mentioned in O. 47, R. 7. AIR (Vol 21) 1934 Lai* 
617 : 37 PLR 342 : 148 Ind Cas 1126. 

-O. 47, Rr. 7 (1) and 4 — Appeal — Order grant¬ 
ing review. 

Where the Lower Appellat* Court had first de¬ 
cided that the dismissal of suit for default did not 
render pending arbitration proceedings null and 
void and subsequently on review took the con¬ 
trary view and thought that “the application for 
review/ should be granted”. Held having regard 
to the wide discretion given by O. 47, R. 4(2) that 
Court did not act in contravention of R. 4, and 
consequently no appeal was competent under R. 
7(1) (b). AIR (Vol 4) 1917 Lah 379 : 115 PR 1916 : 
38 Ind Cas 769 (DB). 

(iii) After the expiry of the period of limitation. 

-O. 47, R. 7 — Whether contemplates discussion 

of sufficiency of cause by Appellate as well as trial 
Court. 

Rule 7 of O. 47, does contemplate the discussion 
of the sufficiency of the cause by the Appellate 
Court as well as by the trial Court. It says that 
an order granting an application may be objected 
to on the ground that the application was after 
the expiry of the period of limitation prescribed 
and without sufficient cause. If that objection may 
be based upon the allegation that there was no 
sufficient cause, the sufficiency of the cause is a 
matter for the Appellate Court as well as for the 
trial Court. AIR (Vol 29) 1942 Mad 511 : 55 MLW 
93 : 1942 MWN 132 ; (1942) 1 MLJ 278 : 202 Ind 
Cas 86 . 

-O. 47, R. 7(1) — Interlocutory order — Appeal 

— Review of judgment. 

An interlocutory order admitting or excluding a 
document is not ordinarily appealable but an order 
holding a document inadmissible in evidence on 
reviewing a previous order to the contrary is ap¬ 
pealable. 49 PWR 1913 : 94 PLR 1913 : 18 Ind Cas 
309. 

-O. !7, R. 7 — Review, order granting — Appeal, 

scope of — C. P. C. (Act XIV of 18S2), S. 373. 

When an appeal had been preferred under O. 47, 
C. P. C., against an order granting an application 
for review of judgment, il it is established that 
the application is barred by limitation or was pre¬ 
sented to a Judge who had no jurisdiction to deal 
with it, the Court of appeal is bound to reverse the 
order. The powers of the appellate Court in such 
an appeal are strictly bound to the grounds upon 
which alone an appeal is competent. 

When a plaint is amended by the omission of 
certain parties and prayer clauses in response to 
an objection that the suit as framed is bad for 
misjoinder of parties and causes of action, leave 
under S. 373, C. P. C. entitling the plaintiff to in¬ 
stitute fresh suit against the omitted parties need 
not be expressly reserved. A second suit, brought 
without such leave is not open to objection under 
S. 373. C. P. C. (1910) 5 Ind Cas 725 : 11 CLJ 161 
063, 164) (DB). 


(c) Interference. 

-O. 17, R. 7 — Appeal — Order granting review 

for fresh evidence — Interference. 

Whether a new evidence is important or not, is 
not a question which an appellate Court, on an 
appeal from an order granting review on the 
ground of discovery of fresh evidence is free to de¬ 
cide. The question must be left to the judgment 
of the Court which decides the application for re¬ 
view. AIR (Vol 17) 1930 Cal 424 : 34 CWN 265 (DB). 


-(). 47. Rr. 7(1) and 1 — Appeal — Order grant¬ 
ing review — Sufficient cause — Interference by 
appellate Court — Prov. Sm. C. C. Act, S. 25 — 
Revision. 
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Where a review is granted for sufficient cause 
the control to. be exercised by an appellate Court 
need not be strict and when the Court 
has applied its mind to the circumstances, such con¬ 
trol may be exercised with reference to every pre¬ 
sumption in favour of its having done so correctly. 
The simple fact that fresh evidence will alter or 
is expected to alter a decision already arrived at, 
is ordinarily not a sufficient cause for granting a re¬ 
view. Although O. 47, R. 7 of the C. P. Code is 
not applicable to Sm. C. Courts, its provisions wilL 
guide the discretion which the High Court pos¬ 
sesses under S. 25 of the Prov. Sm. C. C. Act. AIR 
(Vol 6 ) 1919 Mad 111 : 53 Ind Cas 44. 

G. Order rejecting review. 

-O. 47, R. 7 — Appeal. 

No appeal lies from the rejection of review ap¬ 
plication. AIR (Vol 21) 1934 Lah 301 : 151 Ind Cas 
427. 

-O. 47, R. 7(1) — Appeal — Duty of appellate 

Court. 

In an appeal from an order granting a review, 
the appellate Court must decide whether the alle¬ 
gation that the new evidence was not within the 
knowledge of the applicant when the decree was 
passed has been strictly proved. (1911) 9 Ind Cas 
-320 (Cal). 

-O. 47, R. 7(1) — Appeal — Order rejecting a 

review. 

Order rejecting an application for review is final 
under S. 629, C. P. C., and is not subject to appeal 
■or revision. The provisions of the new Code can¬ 
not help a petitioner whose application for revi¬ 
sion was presented before the new Code came into 
force. 35 PWR 1911 : 10 Ind Cas 725. 

7. Revision. 

--O. 47, R. 7 — Where an ordinary appeal does 

not lie in view of the restrictive provisions of O. 47, 
R. 7, Civil P. C., nevertheless the Court may treat 
the appeal as revision. AIR (Vol 23) 1936 Lah 301 : 
37 PLR 387 : 161 Ind Cas 765. 

-O. 47, R. 7 — Maintainability — Revision. 

The contention that if the Court wrongly applies 
the provisions of R. 1, the Court has acted in con¬ 
travention of the provisions of R. 4 cannot be up¬ 
held if after bearing in mind provisions of R. l the 
■Court is of opinion that the application should be 
granted, the granting of the application is not in 
■contravention of the provisions of R. 4 even though 
the Court had taken a wrong view as to the mean¬ 
ing of R. 1. Order allowing appeal on any other 
ground in acting without jurisdiction and is liable 
to be set aside in revision. AIR (Vol 16) 1929 Rang 
105 : 7 Rang 187 : 118 Ind Cas 120. 

-O. 47, R. 7 — Order granting review — Revi¬ 
sion. 

An appeal against an order granting a review of 
judgment is strictly limited to the ground set out 
in O. 47, R. 7. Allowing an appeal on grounds 
not covered by O. 47, R. 7 is open to revision. AIR 

(Vol 12) 1925 All 395 : 6 LRA Civ 157 : 86 Ind Cas 
917. 

-O. 47, R. 7 — Appellate order upholding review 

by lower Court — If revisable. 

Where the trial Court found that a decree had 
been given to a party as if he had been alive, when 
as a matter of fact he was known to be dead, and 
granted an application for review on that ground 
and set aside the decree and the order was upheld 
in appeal. 

Held, that there was a mistake apparent on the 
face of the record and that the Appellate Court did 
not act without jurisdiction, or illegally or with 
• material irregularity in upholding the order of the 



trial Court so as to justify interference. AIR (Vol 
12) 1925 Oudh 223 : 11 OLJ 700 : 87 Ind Cas 204. 

•-O. 47, R. 7 — Order refusing review. 

An order refusing to grant a review' is not revi¬ 
sable under S. 115, C. P. Code. AIR (Vol 11) 1924 
Bom 344 : 26 Bom LR 284 : 80 Ind Cas 267 (DB). 

-O. 47, R. 7(1) — Appeal — Grant of review, 

“other sufficient reason” — Revision. 

No appeal lies under O. 47, R. 7 against an order 
granting review for “other sufficient reason” with¬ 
in R. 1. Such an order cannot be revised especially 
when there is a right of appeal from the final de¬ 
cree. AIR (Vol 3) 1916 Lah 420 : 48 PWR 1916 : 
32 Ind Cas 860. 

-O. 47, R. 7 (1) (a) and (b) — Appeal — Order 

granting review — Power of High Court in revision. 

An order granting review under O. 47, R. 7 is 
appealable only when it either contravenes the 
provisions of Rule 2 or 4 or the application for 
review is barred by time or is based upon insuffi¬ 
cient grounds. But such an order can be inter¬ 
fered with by the High Court in revision, only if 
it is irregular and has led to miscarriage of jus¬ 
tice. 49 PWR 1911 : 12 Ind Cas 246. 

-O. 47, R. 7 — Revision — Order refusing to 

grant review. 

No revision lies against an order refusing to 
grant review. (1910; 6 Ind Cas 707 (All). 

-O. 47, Rr. 7, 9 (Ss. 629, 623 old Code) — Review 

— Provincial Small Cause Courts, Act, S. 25 — 
Objection as to the admission of a review in a 
small cause suit in revision. 

Objection as to the admission of a review in a 
small cause suit can be taken in revision against, 
the final decree, and S. 629, C. P. C., is no bar 
to such an objection being taken in a small cause 
revision. (1909) 19 MLJ 56 (57) : 5 MLT 73 : 2 Ind 
Cas 488. 

-O. 47, Rr. 7, 9, 115 (Ss. 629, 622 old Code) — 

Review of judgment — Revision — Application for 
revision of an order rejecting an application for 
review. 

Sernble:— It was the intention of the Legislature 
that the Court which originally heard a case should 
be the Court to decide whether an application to 
review its judgment should or should not be grant¬ 
ed, and where that Court rejects such an applica¬ 
tion its decision should not be open either to ap¬ 
peal or to revision by a Higher Court. (1904) AWN 
130 : 1 ALJ 298 (300) (DB). 

8 . Scope and applicability. 

-O. 47, R. 7 — If an application under O. 47, 

R. 1, Civil P. C. can be filed in proceedings under 
U. P. Encumbered Estates Act (XXV of 1934), there 
is no reason why R. 7 of O. 47, Civil P. C., should 
be excluded. There is nothing in O. 47, R. 7, which 
is inconsistent with provisions of Encum. Estates 
Act. AIR (Vol 30) 1943 Oudh 214 ; 1943 OWN (CC) 
83 : 1943 AWR Rev (CC) 19(1) and 6(2) : 205 Ind 
Cas 456. 

-O. 47, R. 7(1) — Difference between old and 

new Code. 

The change in the language of O. 47, R. 7(1) is 
due to a mistake on the part of the Legislature and 
there is no deliberate departure from S. 629 of the 
C. P. Code, 1882. AIR (Vol 4) 1917 Mad 965 : 31 
MLJ 509 : (1916) 2 MWN 278 : 4 LW 408 : 36 
Ind Cas 437 (DB). 

9. “Sufficient cause” — Sub-r. (2) 

-O. 4 7, R. 7 — Improper dismissal — Failure to 

appear by applicant for review — Effect. 

Where the applicant for review failed to appear 
on a date by which the notice was to be returned 
and the Court dismissed the application for this 
non-appearance: 
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Held, that there being no obligation on. applicant 
to appear on that date, the dismissal was not pro¬ 
per. AIR (Vol 14) 1927 Rang 204 : 5 Rang 121 : 
102 Ind Cas 706 (DB). 

-O. 47, R. 8. 

-O. 47, R. 8 — Effect of order on starting point 

of limitation for appeal. 

Rule 8 of O. 47, C. P. Code, makes it clear that 
the granting of a review application is a matter 
distinct and separate from the passing of a final 
order after re-hearing the original case under the 
review application. The order passed after re¬ 
hearing the original case under the review appli¬ 
cation becomes the final order of the Court in that 
case irrespective of the fact whether the order 
sought to be reviewed is modified or confirmed, and 
it is from the date of this final order of the Court 
that limitation for filing an appeal, where an ap¬ 
peal lies, is to be counted. 1949 RD 326. 

-O. 47, R. 8 — Attachment before judgment 

effected in suit — Suit dismissed — Review granted 
— Effect of. 

The moment the review is allowed the decree 
already passed is vacated and the suit must be 
considered to have been restored to file and with 
the restoration of the suit all the ancillary orders 
also get restored and the decree passed subsequ¬ 
ently is the decree of the trial Court itself. Hence 
where a suit in which an attachment before judg¬ 
ment is obtained, is dismissed but subsequently a 
review application is allowed and the suit is de¬ 
creed. along with the restoration of the suit, the 
attachment also revives and enures for the bene¬ 
fit of the decree-holder as against purchasers of 
the property subsequent to the passing of the de¬ 
cree after review. AIR (Vol 30) 1943 Mad 515 : 
1943 MWN 248 : (1943) 1 MLJ 394 • 56 MLW 313 : 
210 Ind Cas 454. 

—-—O. 17, R. 8 — Case heard in full — Court can 
still consider in review any point not raised by 
party before passing fresh order. 

Rule 8 of O. 47, clearly lays it down that when 
the Court grants an application for review it may, 
at once “re-hear the case”. That surely mean3 
that it may hear the case in full and deal with 
every point (though not raised by any party) 
which it is necessary to consider before passing a 
Fresh order. AIR (Vol 29) 1942 Mad 235 : 55 MLW 
811 : (1942) 2 MLJ 716 : 1942 MWN 67G • 205 Ind 
Cas 557. 

——O. 47, R. 8 — Grounds for extension — Re¬ 
view time barred — Order extending time — Re¬ 
vision. 

If a review, apparently time barred, is admitted 
without cause being shown for the delay the en¬ 
tire proceedings consequent on the review must be 
set aside as of no legal effect. Where there were 
no materials to determine whether the lower Court 
complied with the requisition contained in O. 47, 
R. 8 . 

Held, in revision that the order granting review 
must be set aside. AIR (Vol 17) 1930 All 815 : 1930 
ALJ 1057. 

*-O. 47, R. 8 — Fresh evidence — Admissibility 

in re-hearing. 

A party is confined at the re-hearing, so far as 
additional evidence is concerned, to those pieces 
of evidence which actually formed the subject- 
matter of the application for review. 

At the re-hearing of the case the Court ought, to 
take into consideration the evidence adduced at the 
trial and the additional evidence, if duly proved, 
upon which the review was granted, and any rele^ 
vant evidence in rebuttal of such additional evi¬ 
dence. The Court is also entitled to admit evi¬ 
dence. even if it was available to the Party ten¬ 
dering it at the time when the case was first heard, 


if the Court is of opinion that it was relevant to 
an issue raised at trial and to be re-considered at 
the re-hearing, and that the party tendering the 
evidence was prevented by some cause for which 
such party was not responsible from adducing the 
evidence at the trial; or if the party refrained at 
the trial from adducing such evidence because in 
the absence of the additional evidence upon which 
the review was granted it was not reasonable or 
necessary that the party should have adduced it 
at the trial. But the Court at the re-hearing 
ought not to allow a party to adduce evidence which 
was available or with reasonable diligence might 
have been procured by such party at the time of 
the trial merely in order to re-inforce at the re¬ 
hearing of a case which the party raised or ought 
to have raised at the trial. AIR (Vol 14) 1927 Cal 
21 : 53 Cal 856 : 31 CWN 1035 : 97 Ind Cas 731 (DB). 

-O. 47, R. 8 — Application for review — Proce¬ 
dure — Stages. 

When an application for review is granted the 
decree previously made is vacated, with the’con¬ 
sequence that an appeal preferred against that de¬ 
cree can no longer be prosecuted. When a Judge 
decides to grant an application for review, he 
should record an order to that effect, and a note 
thereof should be made in the register under O. 47, 
R. 8 . The order should state clearly whether the 
decree is to be vacated in its entirety or not. A 
review proceeding commences ordinarily with an. 
ex parte application. The Court then may either 
reject the application at once or may grant a rule 
calling on the other side to show cause why the 
review should not be granted. In the second stage 
the rule may either be admitted or rejected and 
(he hearing of this rule may involve to some extent 
an investigation into the merits. If the rule is 
discharged, then the case ends. If, on the other 
hand, the rule is made absolute, then the third 
stage is reached, the case is reheard on the merits 
and may result in a repetition of the former decree 
or in some variation of it. Though in one aspect, 
the result is the same whether the rule is dis¬ 
charged or on the rehearing the original decree be 
repeated, in law there is a material difference, for 
in the latter case the whole matter having been 
re-opened, there is a fresh decree; in the former 
case the parties are relegated to and still rest on 
the old decree. Consequently an order appropriate 
to a discharge of the rule is the rejection of the 
application; an order so made terminates the se¬ 
cond stage of the proceedings, and there is no 
third stage for the rehearing of the case. AIR (Vol 
10) 1923 Cal 113 : 36 CLJ 484 ; 73 Ind Cas 34 (DB). 

t). 47. R. 8 — Scope of — Whole case if open 
on review. 

Two Judges of the Division Bench of the High 
Court heard an appeal and retired. An applica¬ 
tion for review was made, admitted and the de¬ 
cree amended. Subsequently the Judge was moved 
to re-hear the case and he made a similar order, 
which was set aside an appeal on the ground that 
the Judge as a single Judge could not hear the 
case, he not being a Division Bench. The Division 
Bench on hearing the appeal only considered the 
point involved in the review and made a similar 
order against which an application for review was 
made on the ground that, the Division Bench ought 
to have heard the whole case. 

Held. (Per Sanderson, C. J.) All the proceedings 
after the amendment of decree in the review ap¬ 
plication were superflous. 

iPer Mookerjee. J.) The judgment- of Division 
Bench need not be interfered with ns it repeats the 
decision of the Judge who granted the review, but 
the Division Bench ought to have heard the whole 
appeal. A review may be granted either as to ttie 
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whole or part, and according to R. 8 on admitting 
of a review the whole case is not re-opened, a tp. 
(V 5) 1918 Cal 879 : 20 CWN 1165 : 27 CLJ 326 • 34 
Ind Cas 592 (DB). 

—O. 47, R. 8 — Procedure. 

A Court can under O. 47, R. 8 grant a review 
and at once proceed to re-hear the case. AIR (Vol 
2 ) 1915 Mad 1068 : (1915) MWN 22 : 26 Ind Cas 
366. 

■ # O. 47, R. 8 — Procedure — Discovery of new 
evidence — Review. 

The discovery of new evidence which, with the 
diligence, could not be produced at the original 
trial is a good ground for review; and the Court, 
on being satisfied with the same, should first re¬ 
cord an order admitting the review and then give 
directions under O. 47, R. 8 , C. P. Code for the re¬ 
hearing of the suit. (1911) 14 CLJ 103 : 11 Ind 
Cas 720 (DB). 

--O. 47, R. 9. 

* -O. 47, R. 9 — Order of review setting previous 

irregularity right and restoring status quo. 

Before a revision can be entertained, it must be 
shown that the Court has either acted without 
jurisdiction or has acted with material irregularity 
prescribed in S. 115. But where by its subsequent 
order of review the lower Court sets right the ob¬ 
vious irregularity committed by it in its obvious 
order, and thus restores the status quo, no revision 
lies against the order of review. AIR (Vol 24) 1937 

Nag 385 ; ILR (1938) Nag 395 : 172 Ind Cas 433 
(DB). 

(Overrules AIR (Vol 16) 1929 Nag 73 : 12 NLJ 
13 : 25 NLR 104 : 116 Ind Cas 645.) 

* -"O. 47, R. 9 — Effect of review on original decree. 

Where an appeal from a decree and an applica¬ 
tion for review of the decree are filed at one and 
the same time, if the application for review is 
successful before the appeal is heard and a second 
decree is passed in substitution of the first then 
the appeal must be directed against the second de¬ 
cree and not against the first. AIR (Vol 23) 1936 
Sind 53 : 29 SLR 445 : 163 Ind Cas 30 (DB). 

O. 47, R. 9 — Appeal — Order refusing review. 
An order dismissing an application for review 
is not appealable. AIR (Vol 14) 1927 Lah 809 : 

26 PLR 237 : 105 Ind Cas 724. 

-O. 47, R. 9 — Foreign judgment — After second 

or third review — Enforceability in British India. 

A foreign judgment based on a second or third re¬ 
view on the same grounds is one based on mis¬ 
carriage of justice and a suit based on such judg¬ 
ment cannot be entertained in British Indian 
Courts. AIR (Vol 14) 1927 Lah 200 : 8 Lah 54 • 
102 Ind Cas 523 (DB). 

-O. 47, R. 9 — Repealed applications — Main¬ 
tainability. 

Although a second application for review on new 
grounds can be entertained if within limitation, it 
does not follow that a plaintiff can go on forever 
presenting petition after petition containing the 
same grounds until somehow he succeeds and has 
the obnoxious order reviewed and reversed. A se¬ 
cond review could be allowed only if the first was 
rejected as fo mded on insufficient ground. AIR 

(Vol 14) 1927 Lah 200 : 8 Lah 54 : 102 Ind Cas 
523 (DB). 

O. 47, R. 9 — Order to pay process at once 
— Validity of. 

An order to pay “process at once” militates 
against both the spirit and the letter of O. 48, R. 
1(2), C. P. Code. The fixation of time within which 
"to pay process, conveys an idea of giving reason¬ 
able facilities to a litigant who seeks the help of 
the Court in the matter of summoning wit- 
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xicaoca uuey uie oraer. it means that the Court 
with due regal'd to the provisions of O. 16, R. 9, 
C. P. Code, makes terms with the party who re¬ 
quires its help and declares to him that it will 
try to procure the attendance of the witnesses to 
be summoned for the hearing provided the process- 
fee is paid, within the time to be fixed by it and 
that if he delays such payment, he will do so at 
his own risk. To call upon him to pay process at 
once is virtually to insist on immediate payment 
of process and to decline to help in the matter of 
enforcing the attendance of witnesses and in 
effect to penalize the default by the dismissal of 
the suit ultimately. AIR (Vol 11) 1924 Nag 271 • 
20 NLR 131 ; 78 Ind Cas 996. 


-O. 47, R. 9 — Review — Subsequent review. 

Where a plea of res judicata, has been wrongly 
accepted between the parties, by a single Judge 
of the Chief Court, the question cannot be re-open¬ 
ed afterwards by a Division Bench of that Court 
in an application to revise the orders of the Courts! 
below, forming basis of the judgment of the single 
Judge as a revision of these orders would not bene¬ 
fit the party against whom the single Judge’s 
ruling subsists. 

A second review of the order is barred by O. 47, 
R. 9 as it is practically for the review of the order 
passed on review. (1911) 25 PWR 1911 : 10 Ind Cas 
679 (DB). 

-O. 48, R. 1. 

-O. 48, R. 1 — Notice under O. 45, R. 8(b) —, 

Process fees. 


The notice required to be given under O. 45, 
n. 8(b) is not a process and is not issued on behalf 
of either party but it is a mere intimation given 
by the Court to the respondents that the appeal 
to the Privy Council has been admitted. The no¬ 
tice does not call upon the respondents either to 
appear or to oppose any prayer made by the apoel- 
lant. Such a notice is not liable to any process 
fee under O. 48, R. 1(1). AIR (Vol 33) 1946 Bom 
168 : 47 Bom LR 861 (DB). 


-O. 48, It. 1 — Applicability — Parties. 

The provisions of O. 48, R. l, operate as between 
party and party, and not between the Government 
and the party. AIR (Vol 14) 1927 Pat 318 • 8 PLT 
756 : 102 Ind Cas 791. 


-O. 48, R. 1 — Duty of Court to fix. 

Order granting adjournment without fixing time 
for payment of process-fee followed by an order of 
dismissal for want of prosecution is bad and would 
be set aside in revision. AIR (Vol ll) 1924 Nag 
29S : 79 Ind Cas 123. 


-O. 48, R. 2. 

-O. 48, R. 2 — S. 80, Civil P. C., is not con¬ 
trolled by O. 48, R, 2 which should be read as 
subject to the special procedure as to service con¬ 
tained in S. 80. Service of notice under S. 80 on 
the son of the public officer is not valid. AIR (Vol 
18) 1931 Cal 503 : 35 CWN 161 : 58 Cal 860 : 132 
Ind Cas 634 (DB). 


-O. 49, R. 1. 

See Civil P. C., O. 21, R. 54. 

-O. 49, R. 1 — Service — Headman — Validity. 

There is no provision of law for handing the 
notice to a village headman to serve upon a party 
resident in his village by specially authorizing the 
headman through the client. AIR (Vol 13) 1926 Cal 
977 : 30 CWN 734 : 96 Ind Cas 375. 

-O. 49, R. 2. 

-O. 49, R. 2 — Applicability. 

Order 41. R. 31 and O. 20 and the rules there¬ 
under do not apply to the Chartered High Courts 
as the rules relating to judgments were in force 
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when the C. P. Code was enacted. AIR (Vol 16) 
1929 All 403 : 1929 ALJ 713 : 116 Ind Cas 23 (DB). 
-O. 49, R. 3. 

-O. 49, R. 3 (4) and O. 18, R. 15 — Death of 

Judge of High Court before completion of trial — 
Evidence taken by him — If can be treated as evi¬ 
dence in suit by another Judge. 

The phrase “so far as relates to the manner of 
taking evidence” in O. 49, R. 3(4), C. P. Code, 
qualifies only R. 16 which occurs immediately be¬ 
fore it, and not the other rules of O. 18 set out 
before that phrase. Order 18, R. 15, C. P. Code, 
does not, therefore, apply to the Original Side of 
the High Court. Consequently, if a Judge of a 
chartered High Court dies after commencing the 
trial of a suit and before its completion, another 
Judge of that Court cannot continue the suit from 
the stage at which he had left it or treat the evi¬ 
dence already taken by him as evidence in the 
suit. (1949) 53 CWN 569 (DB). 

-O. 49, R. 3 — Security for costs — Original 

Side appeal — Applicability. 

Order 41, R. 10, and its proviso apply to Original 
Side appeals, and security for the costs of the res¬ 
pondent can be ordered in an Original Side appeal. 
AIR (Vol 12) 1925 Mad 1132 : 21 MLW 662 ; 87 Ind 
Cas 346. 

-O. 49, R. 4 (Cal). 

-li. 4 (Cal) of O. 49, is not ultra vires. 

Order 49, R. 4 (Cal), Civil P. C., is not ultra 
vires. It is a rule made in accordance with the 
procedure laid down in Part 10, Civil P. C. It is 
not inconsistent with any cf the provisions con¬ 
tained in the body of the Code. But even apart 
from that rule the judgment of a Judge of the 
High Court on leave or during his absence can 
be delivered by his colleague who sat with him on 
the Division Bench. AIR (Vol 29) 1942 Cal 98 : 
47 CWN 9 : 202 Ind Cas 551 (SB). 

—o. no. 

— —O. 50 — Attachment of immovable property — 
Powers of Small Cause Court. 

A Small Cause Court has power to attach im¬ 
movable property before judgment under O. 38, 
R. 5. AIR (Vol 12) 1925 Mad 589 : 48 MLJ 406 : 
1925 MWN 169 : 48 Mad 488 : 22 MLW 103 : 87 
Ind Cas 399 (DB). 

- O. 50 — Powers of Small Cause Court — C. P. 

Code, 1908. 

Under the Code of 1908. Provincial Small Cause 
Court lias no power to attach immovable property 
before judgment and to decide a claim case thereon. 
AIR (Vol 11) 1924 Cal 193 : 28 CWN 16 : 80 Ind 
Cas 300 (DB). 

-O. 50, R. 1. 

- O. 50, R. 1 — Application of Order 20. 

Order 20 of the Code relating to judgments and 
decrees is not exempted from application to the 
Provincial Small Cause Courts. AIR (Vol 15) 1923 
All 633 : 110 Ind Cas 813. 

-Sell. 1, App. A. 

——Sch. 1 , App. A — Forms in Civil Procedure 
Code, if can be varied. 

The forms prescribed in the Civil P. C., are mere¬ 
ly to be used as a guide in framing decrees; they 
can be varied and adapted according to the circum¬ 
stances in each case. AIR (Vol 23) 1936 Lah 879 
: 168 Ind Cas 105 (DB). 

- Sch. 1, Appendix A, Form (1) — Title — In¬ 
solvent and Official Assignee as one defendant — 
Propriety. 

ObiterWhere the plaintiff desired to sue the 
defendant as well as his Official Assignee. 

Held, the title of the suit as “Govindji Jivabhai 
insolvent and on behalf of him Official Assignee” 
is absolutely wrong. Govindji should have been 
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the 1st defendant, and the Official Assignee, as 
assignee of the estate and effects of the insolvent 
Govindji, the 2nd defendant. AIR (Vol 10) 1923 
Bom 392 : 73 Ind Cas 240 : 25 Bom L R 378 (DB). 

-Sch. 1, App. B. 

-Sch. 1, App. B — Notices and prohibitory orders 

should be in proper form. 

It is important that notices and prohibitory 
orders should,be in proper form, and a failure to 
scrutinise and correct them may well cause subse¬ 
quent difficulties in the administration of justice. 
AIR (Vol 23) 1936 Nag 237 : 38 Cr. L J 230 : I L 
R (1937) Nag 185 : 166 Ind Cas 303. 

-Sch. 1, App. C. 

-Sch. 1, App. C — Interrogatories. 

Defendant can answer the interrogatories 
through recognised agent unless he has been ex¬ 
pressly ordered to do so personally. AIR (Vol 
28) 1941 Nag 205 ;ILR (1942) Nag 258 : 1941 N 
L J 418 ; 193 Ind Cas 707. 

-Sch. 1, App. D, Form 4. 

- rSch. 1, Appendix D, Form No. 4 — Applicability 

— Subsequent mortgage held by same mortgagee 
over other property. 

Form No. 4 given in Appendix (d) of the first 
schedule of the C. P. Code would not be applicable 
in a case where there was a second mortgage 
which the mortgagee held at the time of the decree 
covering property other than that included in his 
first mortgage. The form must be construed to 
mean all documents relating to the mortgaged pro¬ 
perty and having reference to the mortgage in res¬ 
pect of which the decree is given. AIR (Vol 12) 
1925 Oudh 379 : 86 Ind Cas 748 : 12 O L J 127 (DB). 

-Sch. 1, App. D, Form 5. 

-Sch. 1, App. D, Form No. 5, Side-note (a) — 

Significance of — Costs, how to be dealt with. 

Per Baguley, J — The side note (a) at the begin¬ 
ning of Form No. 5, Appendix D to the Civil P. C., 
is intended to show that the special order for costs 
is only meant to be filled up and to become opera¬ 
tive when there is a special order for costs against 
some special defendant. When costs are payable, 
as they usually are, by the original mortgagors, 
they are merely added to the sum for which the 
mortgaged properties are to be sold. AIR (Vol 
22) 1935 Rang 514 : 160 Ind Cas 588 (DB). 

-Sch. 1, App. D, Form 5-A. 

-Sch. 1, App. D, Form 5-A — Suit by Corpora¬ 
tion against owner of premises for consolidated 
rates and a declaration of first charge over premises 
and decree according to Form No. 5-A of Appendix 
D. to Sch 1 — Under circumstances of case the 
Coiporation. held strictly entitled under law to 
reliefs claimed. AIR (Vol 28) 1941 Cal 602 : 198 
Ind Cas 632. 

-Sch. 1, App. D. Form 8. 

-Sch. 1 , App. D, Form 8 — Form No. 8 in Sch. 

1 of Appendix D is provided merely for use and 
adaptation according to the circumstances of the 
case and is not specifically referred to in O. 34, R. 
6. AIR (V 0 l 20) 1933 Cal 251 : 60 Cal 19 : 143 
Ind Cas 679. 

-Sell. 1, App. D. Form 9. 

-Sch. 1, App. D, Form 9, S. 5 (a) — A person 

whose right to enforce his morgage is barred under 
O. 2, R. 2 is not entitled to insist on provisions of 

S. 5 (a) in Form 9, App. D. A I R (Vol 20) 1933 

Bom 51 : 34 Bom L R 1615 : 57 Bom 346 : 142 Ind 
Cas 370 (DB). 

-Sell. 1, App. D, Form 21. 

-Sch. 1, App. D, Form 21 — Procedure for a suit 

to enforce the right provided in S. 46, Partnership 
Act is governed by O. 20, R. 15 and the ordinary 
lorm for the preliminary decree is given as Form 
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Nor 21, in Appendix D. A I R (Vol 25) 1938 Lah 
758 # 40 P L R 753 : I L R (1939) Lah 178 : 180 Ind 
♦Cas <38. - r 

-Sch. 1, App. E, Form 29. 

-Sch. 1, App. E, Form 29 — The effect of condi¬ 
tion No. 3 in Form 29, Appendix E, Civil P. C., is 
to give the Court a quasi revisional discretion in 
the matter, and not to require the Court itself to 
*knock down’ the property. AIR (Vol 19) 1932 
Rang 17 : 9 Rang 608 : 135 Ind Cas 651 (DB). 

-Sch. 1, App. E, Form 31. 

-Sch. 1, App. E, Form 31 — The absence of a 

certificate in accordance with Form No. 31, Appen¬ 
dix E, Civil P. C., by the officer holding the sale 
would not prevent the decree-holder from recover¬ 
ing the deficiency arising on a re-sale. AIR (Vol 
-20) 1933 Nag 123 : 29 N L R 52 : 141 Ind Cas 367. 
-Sch. 1, App. F, Form 6 . 

-Sch. 1, App. F, Form 6 — TVIay adjudge', mean¬ 
ing. 

Per Kemp, Ag. C. J. — The words “Court may 
adjudge” in form 6 , Appendix F. mean that the 
Court is to be the arbitrator not that it is merely 
to decree what the parties consent to. Per Black- 
well, J. — The words “Court may adjudge” apply 
only to questions which might arise in execution 
in proceedings against the surety, he the surety 
being called upon in default of the judgment- 
debtor placing at the disposal of the Court the 
property specified or the value of it or such portion 
thereof as may be sufficient to satisfy the decree. 
The words have no reference to the decree which 
the Court may pass. AIR (Vol 17) 1930 Bom 122 
: 31 Bom L R 1442 : 54 Bom 118 (DB). 

-Sch. 1, App. F, Form 9. 

-Sch. 1 , App. F, Form 9 — The Form No. 9 

shows that the appointment of a Receiver is to be 
made by name. AIR (Vol 25) 1938 Nag 540 : I 
L R (1938) Nag 174 : 174 Ind Cas 148 (DB). 

-Sch. 1, App. G, Form 3. 

— -Sch. 1, App. G, Form 3 — “Appellate Court” 

— All further Appellate Courts, if included. 

The words “by the Appellate Court” in Form 3 
of Appendix G, Civil P. C., do not necessarily con¬ 
note “by all further Appellate Courts”. It is a ques¬ 
tion of intention in each case in what sense the 
words were understood by the parties to the bond. 

(Amendment to the Form suggested). AIR 
(Vol 30) 1943 Bom 243 : I L R (1943) Bom 636 : 
45 Bom 610 : 209 Ind Cas 161 (DB). 

-Sch. 1 , App. G, Form 2 — Security — Proper 

form — Assignment by Court — Validity of assign¬ 
ment. 

In India, the common form of security bonds in 
connection with proceedings in Courts is a bond 
in favour of the presiding officer of the Court 
either expressed by name with the qualification 
that he is the presiding officer of that Court or 
•expressed as Judge of that District. Security 
bonds so executed are not invalid and they can be 
duly assigned by the officer or Judge in whose name 
they are executed. 

The mere omission of the title from such a docu¬ 
ment and the name of the presiding officer would 
not make it invalid. AIR (Vol 18) 1931 All 65 
: (1930) A L J 913 : 52 All 964 : 30 Ind Cas 712 
(DB). 


Sch. 1,1pp. DJForm 21 930 

may argue that} the appellant is not a pauper. A I 
R (Vol 19) 1932 Mad 523 : 55 Mad 982 : (1932) M 
W N 537 : 63 M L J 28 : 36 M L W 33 : 139 Ind 
-Cas 652 (DB). 

-Sch. 2. 

See also (1) Arbitration. 

(2) Arbitration Acts, 1899 and 
1940. 

1. Applicability —Effect of S. 141, Civil P. C. 

2. Execution proceedings. 

3. When company is party. 

4. Scope. 

5. Suit under S. 92, Civil P. C. 

1. Applicability — Effect of S. 141, Civil P. C. 

-Sch. 2 — Applicability. 

It cannot be said that Sch. II, becomes applica¬ 
ble to proceedings under S. 144 by reason of the 
provisions of S. 141, Civil P. C. AIR (Vol 29) 1942 
All 85 : ILR (1941) All 807 : 1941 AWR (CC) 302 * 
(1941) ALJ 596 : 199 Ind Cas 346 (DB). 

-Sch. 2 — Schedule 2 merely provides for the 

manner in which, after a suit has been constitu¬ 
ted, the right may be exercised. Schedule II is, 
therefore, covered by S. 141, Civil P. C. AIR (Vol 
28) 1941 All 101 : (1941) ALJ 63 : 1941 OWN (CC) 
393 : 1941 RD 185 : ILR (1941) All 193 : 1941 
AWR (CC) 25 : 193 Ind Cas 17 (FB). 

-Sch. 2 — Schedule 2 , applies to proceedings 

under S. 271, Agra Ten. Act by virtue of S. 141 
Civil P. C. AIR (Vol 28) 1941 All 101 : (1941) ALJ 
63 : 1941 OWN (CC) 393 : 1941 RD 185 : ILR 
(1941) All 193 : 1941 AWR (CC) 25 : 193 Ind Cas 
17 (FB). 

2. Execution proceedings. 

-Sch. 2 — The provisions of Sch. 2, are not 

applicable in applications for execution proceed¬ 
ings, and an award thereon is illegal and without 
jurisdiction. AIR (Vol 24) 1937 Bom 111 : 38 

Bom LR 1303 : ILR (1937) Bom 144 : 167 Ind 
Cas 750. 

-Sch. 2 — Proceedings under O. 21, R. 58 are 

proceedings in execution and they cannot be held 
to be an “original matter” and to such proceedings 
the provisions of Sch. II, Civil P. C. do not ap¬ 
ply. AIR (Vol 23) 1936 All 378 : (1936) ALJ 142 : 
1936 AWR (HC) 251 : 58 All 797 • 161 Ind Cas 
107 (DB). 

——Sch. 2 — Scope and applicability. 

Schedule II, which applies to suits, does not 
entitle the parties to an execution proceedings to 
file an application for reference to arbitration AIR 
(Vol 22) 1935 All 125 : 4 AWR (CC) 1366 : 161 
Ind Cas 103 ( 1 ). 

-Sch. 2 — Reference to arbitration. 

The execution Court has no jurisdiction to refer 
the dispute between the parties to arbitration 
under the second Schedule of C. P. Code. AIR 
(Vol 12) 1925 Cal 812 : 29 CWN 886 ; 52 Cal 559 : 
42 CLJ 26 : 87 Ind Cas 633 (DB). 

3. When company is party. 

-Sch. 2 — An arbitration with Court’s inter¬ 
vention and in which company is interested is 
governed by Sch. II, Civil P. C., and not by Arbi¬ 
tration Act. AIR (Vol 28) 1941 Cal 127 • ILR 
(1940) 2 Cal 237 : 44 CWN 828 : 193 Ind Cas 553 


-Sch. 1, App. G, Form 11. 

■-Sch. 1, App. G, Form 11 — Form No. 11 in Ap¬ 

pendix G, should not be interpreted in a way which 
will modify the provisions of the Civil P. C. laid 
down in O. 41, Rr. 1 and 2. This Form refers to 
cases where notice is given to the respondent with 
respect to the enquiry relating to the pauperism 
*of the appellant and in such cases the respondent 
5F.Y.D./DF, 30 


4. Scope. 

-Sch. 2 — Applicability — Proceedings in the 

nature of arbitration. 

Where proceedings have assumed the character 
of an arbitration, they shall be governed by the 
provisions framed for the purpose of regulating 
references and other proceedings thereunder AIR 
(Vol 17) 1930 Bom 431 (DB>j - ’ 
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CIVIL P. C. (3 of 1908), Soh. 2—4. Scope g $2 

Sch. a — Withdrawal from arbitration. and matters in difference in such a suit cannot be 

The provisions of the schedule were framed with referred to arbitration. Jurisdiction to try a suit 

a view that as far as possible parties having once under S. 92 is confined to the District Court or any 

referred the matter to arbitration may not be per- other Court empowered in that behalf by the 
mitted to change their mind. AIR (Vol 15) 1928 Local Government within the limit of whose iuris- 

All 674 ; 1929 ALJ 31 : 111 Ind Cas 559. diction the whole or any part of the subject-mat- 

-Sch. 2 —, Provisions, nature of — If, manda- ter of the trust is situate and cannot be exercised 

tory. by arbitrators. AIR (Vol 10) 1923 Nag 112 : 9 NLJ 

Schedule 2 is not mandatory, but provides for 7 : 72 Ind Cas 1016 (DB). 
reference to arbitrators at the will of the parties -Sch. 2, Para 1. 

and also provides that certain procedure must be See also Arbitration Acts, 1899 and 1940. 

followed, if they take action under that schedule. 1- Agreement for reference. 

It does not, however, say that there shall be no See also, C. P. C., O. 32, R. 7. 

arbitration other than what is dealt with by Sch. 2, 2. Appeal from decree, 

if parties to the suit choose to refer to arbitration 3. Applicability and scope. 

-t is open to them to adopt the provisions of Sch. 2 4 - Court as arbitrator, 

or not as they please. AIR (Vol 15) 1928 Mad 1025: 5 - Interested party. 

51 Mad 800 : 28 MLW 321 : 55 MLJ 429 : 113 Ind c - Non-joinder of parties. 

Cas 632 (FB). 7. Power of Appellate Court to refer. 


-Sch. 2 — Permissive. 

The main provisions of Sch. 2 are only permissive 
and not compulsory or exhaustive. AIR (Vol 14) 
1927 Bom 565 : 51 Bom 908 : 29 Bom LR 1254 : 105 
Ind Cas 516 (FB). 

-Sch. 2 — Blackwell, J. — if parties to a suit, 

who desire to refer their differences to arbitra¬ 
tion desire to avail themselves of the provisions 
of Sch. 2, they can do so only under oaras. 1 to 
16 of that schedule. AIR (Vol 14) 1927* Bom 565 : 
51 Bom 908 : 29 Bom LR 1254 : 105 Ind Cas 516 
(FB). 

-Sch. 2 — Proceedings under Arbitration Act. 

Once the matter is converted into one under the 
Arbitration Act, there is no power either for the 
parties or the arbitators or the Court to Act under 
the Schedule and all steps so taken must be re¬ 
garded as having been taken without jurisdiction. 
AIR (Vol 13) 1926 Cal 730 ; 43 CLJ 292 • 94 Ind 
Cas 177 (DB). * 

-Sch. 2 — Where, the parties intend that no 

further steps shou’d be taken in Court and that 
the arbitration should be one without the inter¬ 
vention of Court, the rules in Second Schedule 
apply to such cases also. AIR (Vol 13) 1926 Cal 
116 : 90 Ind Cas 624 (DB). 


-Sch. 2 — Failure — Arbitration through Court 
falling through — Application to record adjust¬ 
ment by previous arbitration out of Court — Main¬ 
tainability. 

The parties to a suit referred their disputes to 
arbitration without the intervention of the Court. 
The arbitrator having made the award, the pla¬ 
intiff presented on application to file the award 
as an adjustment under O. 23. R. 3. of the C P 
Code. Subsequently the parties applied to the 
Court to appoint an arbitrator through the Court 
for the sake of settling disputes between the par¬ 
ties. The Court made the order, but the arbi¬ 
tration fe’l to the ground. The plaintiff thereupon 
pressed his previous application under O. 23. R. 3. 

Held, when the parties applied to the Court 
subsequently for the appointment of an arbitra¬ 
tor through Court, they had agreed that a'l the 
previous arbitration proceedings should be annul¬ 
led and the petition under O. 23. R. 3 was not com- 

ent - AIR (Vol !» 1922 Bom «G : 24 Bom LR 
obi : 46 Bom 854 : 67 Ind Cas 913 (DB). 

5. Suit under S. 9?, Civil P. C 


8 . Presentation of application. 

9. Private reference. 

10. Revision. 

11. Subject of reference. 

12. Validity of reference and award. 

See also N. 1, 5 and para 20. 

1. Agreement for reference. 

See also, C. P. C., O. 32, R. 7. 

-Sell. 2 Para 1 — On construction of vftkalat- 

nama counsel held had such authority. 

Fullest possible powers were expressly given to 
a Counsel by the vakalatnama executed by a party. 
He could withdraw or compromise the case and 
admit the claim and he could appoint a punch 
or sarpanch or referee. He had also the power 
to conduct the case in all sorts of ways: 

Held, that though the exact words “refers to 
arbitration’* were not used in the vakalatnama it 
was very clearly implied and the Counsel had the 
power to refer to arbitration. AIR (Vol 30) 1943 
Oudh 128 : 1942 OWN (CC) 685 : 1942 AWR (CC) 
350 : 204 Ind Cas 257 (DB). 

-Sch. 2, Para 1 — Next friend or guardian ad 

litem can refer. 

Order 32, R. 7, applies to agreement bv next 
friend or guardian ad litem to refer matter in 
controversy to arbitration. AIR (Vol 27) 1940 Sind 
178 : ILR (1940) Kar 327 : 191 Ind Cas 291 (DB). 

-Sell. 2, Paras. 1, 17, 19 — Parties agreeing to 

refer dispute to certain three named persons — 
One unwilling to act as arbitrator — Court, if can 
replace it. 

An agreement to have a dispute settled by one 
or more individuals is one thing, an agreement 
to go to arbitration rather than to litigate in the 
Courts is quite another. 

Where it is at all possible, if parties desire arbi¬ 
tration, they should be as free as possible under 
the guidance of the Court to have their dispute 
settled by arbitrators they chose themselves. 
Where the agreement was that the dispute should 
be decided by three named gentlemen, the Court 
cannot infer from that, that in the event of one 
of the arbitrators either being unable or unwilling 
to net, the Court should appoint another in his 
place. AIR (Vol 24) 1937 Cal 388 : 41 CWN 981 : 
ILR. (1937) 2 Cal 434 : 172 Ind Cas 243 (DB). 

-Sell. 2, Para 1 — Parties agreeing that arbitra¬ 
tor should decide matter in dispute as set out in 
pleadings — Reference if definite. 


- Sch. 2 — Public trust — Suit under cannot 
be referred to arbitration. 

Matters in difference between parlies to litiga¬ 
tion which affect private rights only may be refer¬ 
red to arbitration a suit under S. 92. C. p. Code" 
1908 is not a suit for the determination of private 
rights as between the plaintiffs and the defendants 


Where the proceedings of the Court, show t-hati 
the parties had agreed that the arbitrator should 
“decide the matter in dispute between the parties 
as set out in the pleadings” the reference cannot 
be said to bo vague and it is sufficiently definite as 
regards the points of difference between the Par¬ 
ties. AIR (Vol 22) 1935 Oudh 499 : 1935 OWN (CO 
1069 : 11 Luck 475 : 158 Ind Cas 300 (DB), 
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CIVIL P. C. (3 of 1908), Soh. 2, Para 1—1. Agreement for reference 


-Sch. 2 Para 1 — Schedule II, R. 1, does not 

require that an agreement to refer should contain 
the actual signature of the parties. AIR (Vol 18) 
1931 All 320 (1) : (1931) ALJ 904 : 133 Ind Cas 
606 (DB). 

-Sch. 2, Para 1 — Agreement for reference —- 

Statement of points in dispute. 

Any agreement as contemplated by Sch. 2, Para 1, 
between the parties should clearly set forth what 
are the matters in difference between the parties 
on which the arbitrators are required to arbitrate. 
Such points should be set forth clearly in the 
form of issues. AIR (Vol 17) 1930 All 319 (DB). 
-Sch. 2, Para 1 — Defect in signature — Effect. 

The technical defect in the agreement of re¬ 
ference to arbitrator, in that three out of four 
plaintiffs did not sign the agreement, is cured, if 
their pleader, duly empowered by them to appear 
on their behalf and having power even to refer 
the case to arbitration, appears before the arbi¬ 
trator on behalf of these plaintiffs. AIR (Vol 17; 
1930 Lah 523 : 31 PLR 192 : 122 Ind Cas 100. 

-Sch. 2, Para 1 — Omission of signature ofl 

decree-holder — Effect. 

The omission of signature of the decree-holder 
causes no defect in an application for reference 
to arbitration as para. 1, sub-para. 2, Sch. 2 does 
not require the application to be actually signed. 
AIR (Vol 16) 1929 All 763 : 1930 ALJ 239 (DB). 

-Sch. 2, Para 1 — Subsequent agreement — 

Effect. 

If there is no agreement of all the parties at the 
time of reference, then a subsequent agreement 
cannot make the reference itself valid though un¬ 
der certain circumstances it may amount to es¬ 
toppel. AIR (V 13) 1926 All 238 : 48 All 239 • 24 
ALJ 235 : 91 Ind Cas 930 (DB). 

-Sch. 2, Para 1 — Ouster of — Jurisdiction oil 

Court on matters referred. 

A careful scrutiny of the provisions contained in 
paragraphs 1 to 16 of the Second Schedule makes 
it very clear that the scheme underlying these 
provisions contemplates that since the moment the 
order of reference is made, the Court’s jurisdiction 
to deal with the merits of the matter in difference 
referred to arbitration is suspended and it revises 
only in the event of the arbitration being ordered 
to be superseded under paragraphs 5, 8 and 15 of 
the Schedule. 

Unless and until an order superseding the arbi¬ 
tration is passed by the Court on any of the 
grounds mentioned in those paragraphs, the Court 
cannot assume jurisdiction over the matters in 
difference already referred to arbitration and can¬ 
not proceed with the suit. The language of the 
statute is very clear and emphatic and admits of 
no doubt. It is only when the award remitted 
under paragraph 14 becomes void on failure of the 
arbitrators or umpire to re-consider it, or is set 
aside under Cl. (1) of paragraph 15, that the Court 
gets jurisdiction under Cl. (2) of the said para¬ 
graph to pass an order superseding the arbitra¬ 
tion and in that event alone it can proceed with 
the suit. AIR (Vol 13) 1926 Nag 37 : 89 Ind Cas 
782. 

-Sch. 2, Para 1 — Nature of provision — If per¬ 
missive. 

The section is not mandatory but is permissive. 
The Court must keep control over the proceedings 
only when the parties apply to the Court for an 
order for reference. The parties may, however, get 
their suit dismissed without a reference to the 
Court. Where the suit is withdrawn the agreement 
to refer to arbitration stands because parties can 
make such an agreement during pendency of a 
suit. AIR (Vol 11 ) 1924 Pat 488 : 3 Pat 443 ; 1924 
PHCC 110 : 6 PLT 122 : 3 Pat LR Civ 52 : 81 Ind 
Cas 994 (DB). 


-Sch. 2, Para 1 — Reference including matters 

extraneous to suit — Report relating to subject- 
matter of suit. 

An agreement to refer is not bad merely for the 
reason that it includes disputes other than that 
before the court, if tnere is a distinct clause to 
the effect that the arQilrators would only report 
to the Court their decision on the subject-matter 
of the suit. AIR (Vol 10) 1923 Lah 411 : 78 Ind 
Cas 1007. 

-Sch. 2, Para 1 — Claim relating to office. 

An agreement to reier to an arbitration, even 
if relating to an office, is not necessarily unlawful 
or opposed to public policy, but must be scrutinized 
by tile Court beiore which it is pleaded for the 
purpose of ascertaining whether it is in violation 
of tne trusts of the institution or affects adversely 
the interests of the pubhe. AIR (Vol 9 ) 19s2 Mad 
429 : 15 MLW 111 : 31 MLT 52 : 1921 MWN 423 • 
70 Ind Cas 410 (DB). 

-Sch. 2 Para 1 — Several disputes under one cont¬ 
ract — Successive awards. 

Where the parties agree to refer all disputes 
arising out of a contract to arbitration, the right 
to submit is not exhausted though one cispute is 
finally dec.ded. Successive cispute as they arise 
may be referred ana successive awards passed. 60 
Ind Cas 195 : 2-± CWN 775 : AIR (Vol 7) 1920 Cal 
808. 

-Sch. 2, Para. 1 — Indefiniteness. 

If an agreement of reference to arbitration is 
so vague as to make it impossible to ascertain what 
the dispute was which the parties referred to aroi- 
traticn the agreement to refer is bad for indeff- 
niteness. 49 Ind Cas 522 : AIR (Vol 6 ) 1919 Pat 
74 (DB). 

-Sch. 2, Para 1 — General terms — Question of 

costs. 

When a reference to arbitration in a suit is a 
general one of the whole case, the power of dealing 
with costs rest with the arbitrator. 46 Ind Cas 183 
: AIR (Vol 5) 1918 Nag 108. 

-Sch. 2 Para 1 — Signature. 

The mere fact that one of the parties did not 
sign the petition of reference is not conclusive that 
he was not a party to the case sent to arbitrators 
and the award will not be invalid by reason of 
such omission. 38 Ind Cas 226 : AIR (Vol 4) 1917 
Cal 8 (DB). 

-Scb. 2 Para 1 — Petition. 

It amounts to a request to make a reference to 
an arbitrator under Sch. 2, S. 1, Para. 1 already 
approved by the parties, when an application is 
made for adjustment is made before the Court in 
which it is asked to send the recorcs to a certain 
arbitrator to whom the parties had already referred 
the matter in dispute in the pending suit. 3 LW 375 
: 34 Ind Cas 741 : AIR (Vol 4) 1917 Mad 556 (DB). 

-Sch. 2 Para 1 — Form of Reference — Court 

— Commissioner Resiling from agreement. 

Under para 1 an application for a reference to 
arbitration is to be made to the Court and the 
Commissioner appointed to examine a witness can¬ 
not receive such an application. So long as there 
is no final agreement to refer the matters in dispute 
to arbitration the parties may resile from the 
position. (1909) 10 CLJ 449 : 4 Ind Cas 370 (DB). 

2. Appeal from decree. 

-Sch. 2 Para 1 — Invalid reference. 

When the reference is invalid, the decree passed 
in accordance with the award is appealable AIR 
(Vol 25) 1938 Oudh 154 : 1938 OWN (CC) 475 - 174 
Ind Cas 766 (DB). 

-Sch. 2, Para 1 — Court-fee. 

Where a decree Is passed in terms of an award 
on a reference under C. P. Code, Sch. 1, R. i f 
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Court-fee for an appeal from such decree is ad 
valorem. 94 Ind Cas 646 : AIR (Vol 13) 1926 Lahj 
403. 

-Sch. 2, Para 1 — Parties — Unnecessary party 

— Suit for portion —Widow in possession in lieu oil 
maintenance. 

A Hindu widow, in possession of property in lieu 
of maintenance is not a necessary party to suit for 
partition, and her not joining in a reference to 
arbitration in such a suit does not make the re¬ 
ference illegal. A decree passed on the award on 
such a reference is not appealable. (1913) 35 All 107 
: 11. ALJ 66 : 18 Ind Cas 609 (DB). 

-Sch. 2 Para 1 — Court as arbitrator. 

When both parties agreed to be bound by the 
decision of the Court acting extra cursum curiae, 
no appeal lies from the decree, the decision of the 
Court being in the nature of an award. (1911) 38 
Cal 421 : 9 Ind Cas 296 (297) (DB). 

-Sch. 2, Paras. 1, 3 (Ss. 50S, 508, old Code) — 

Award v.ith due submission by all the parties and 
without an order of reference. 

An award passed without the submission to arbi¬ 
tration of all the parties interested in the subject- 
matter of it, and without an order of the court a® 
prescribed by S. 508, referring the matter in dispute 
to the determination of arbitrators and fixing a 
time for the making of an award is not an award 
in law. 

Held, therefore that where an award is made 
without the submission of &1L the parties and with¬ 
out fixing a time for the making of the award and 
a decree is made in accordance with it, an appeal 
not thereby barred. (1909) 1 Ind Cas 146 (147) : 6 
ALJ 333 (DB). 

3. Applicability and scope. 

-Sch. 2, Para 1 — Application to refer issue of 

propriety title submitted to Civil Court under S. 
271, Agra Ten. Act, to arbitration is an application 
in a suit and therefore governed bv Sch. H, Civil 
P. C. AIR (Vol 28) 1941 All 101 : 1941 ALJ 63 : 1941 
OWN (HC) 393 ; 1941 RD 185 : 1941 AWR (HC) 25 
: ILR (1941) All 193 : 193 Ind Cas 17 (FB). 

-Sch. 2 Para 1 — Applicability to execution 

proceedings. 

Schedule II, Civil P. C. does not apply to execu¬ 
tion proceedings. AIR (V 25) 1938 Pesh 80 : 1938 
Pesh IJ 89 : 178 Ind Cas 255 

-Sch. 2, Para 1 — Compromise petition — No 

award contemplated — Arbitration. 

The Code of Civil Procedure uses words “arbitra¬ 
tion” and “reference to arbitration” as used in 
common parlance but lays down certain forms and 
steps for a reference to arbitration & for the award 
made by the arbitrator to be embodied in the decree 
of the Court, and unless these forms and steps are 
followed, it Is kilo to appeal to the provisions of the 
schedule of the C. P. Code. Where the petition of 
compromise does not contemplate that any award 
was to be made bv the arbitrator and that it should 
be embodied in the judgment of the Court, pro¬ 
visions of Sch. II, do not apply. 48 CL,I 353 : 108 
Ind Cas 509 : AIR (V 15) 1928 Cal 108 (DB>. 

-Sch. 2, Para. 1 — Commissioner and arbitrator 

— Difference. 

The essential difference between a Commissioner 
appointed to effect- a partition and an arbitrator 
is that the former is an officer selected and appoin¬ 
ted by the Court in whose selection the parties have 
not, as of right, any choice, whereas the latter is 
a person selected by the parties in whose selection 
tile Court lias no choice. In the former case the 
parties express no consent to be bound by the 
decision of the Commissioner who is appointed by 
the Court under the provision of S. 75 and O. 26. 
R. 13 of the C. P. Code, and whose decision the par- 
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ties may challenge before the Court passing a final 
decree. In the latter case they express such consent 
and cannot challenge the arbitrator’s decision on 
questions of fact or law except on the limited, 
grounds contained in the 2nd Schedule of the Code. 
1926 PHCC 161 : 7 PLT 739 : 95 Ind Cas 321 : AIR 
(Vol 14)) 1927 Pat 135. (DB) . 

-Sch. 2, Para 1 — Applicability. 

Para. 1, 2nd Schedule, Civil Procedure Code, 1908, 
is not applicable to reference to arbitration made 
without intervention of the Court. 71 Ind Cas 860 
: AIR (Vol 8 ) 1921 Nag 176. 

-Sch. 2, Para 1 — Insolvency proceedings — 

Reference. * “ ' 

A Court cannot refer to arbitrators, a proceeding 
in insolvency as Sch. II does not apply to proceed¬ 
ing under the Prov. Ins. Act. 50 PR 1916 : 135 PWR 
1916 : 151 PLR 1916 : 34 Ind Cas 549 : AIR (Vol 3)1 
1916 Lah 170. 

4. Court as arbitrator. 

-Sch. 2, Para. 1 — Request for decision Personal 

inspection — Judge if constituted arbitrator. 

Where a judgment-debtor caused removal of hts 
property from the decree-holder’s land through a 
bailiff, and where the bill submitted by the bailiff 
being deemed excessive, the Munsif before whom 
the case was asked to decide the matter personally 
by a visit to the spot, and where it was contended 
that the Munsiff’s decision on the matter could 
not be challenged in appeal he having been ap¬ 
pointed an arbitrator. 

Held, that the munsif, was not and could not be 
so appointed and as such his decision could be 
challenged in appeal, and that he was merely asked 
io inspect the locality, the parties agreeing to accept 
his decision. 118 Ind Cas 816 ; 6 OWN 391 : AIR 
(V 16) 1929 Oudh 287. 

-Sch. 2, Para 1 — Reference to Court — Presi¬ 
ding Judge — Validity — Award by majority —< 
Final and binding nature — Per Chief Justice. 

A reference of a suit to the presiding Judge must 
be held to be altogether extra cursum curiae and 
not the less so when two others are joined with 
him and the decree passed in accordance with their 
decision must be regarded as a concent decree, and 
as not subject to the provisions of the second sche¬ 
dule. <-! 

Per Seshagiri Aiyar, J. — Where parties have 
chosen to entrust their case to a judge and two 
others, they must be deemed to have agreed to 
accept the decision of that body as final and aa 
not being open to the attack to which otherwise 
a judgment is liable. 42 M-nd 625 : 36 MLJ 291 : 
(1919) MWN 221 : 25 MLT 397 : 51 Ind Cas 827 : 
AIR (Vol 7) 1920 Mad 800 (DB>. 

-Sell. 2, Para 1 — Reference to Court — Judge 

acting as an arbitrator — Appeal — Decision on 
personal inspection and not on evidence. 

A consent given by the parties to abide by the 
decision of a Court as an arbitrator is not such 
a reference as falls within Sch. II to the C. P. 
Code. Consequently the provisions of Sch. n do 
not govern the proceedings of the Conn acting as 
such arbitrator. The award of the Court- is never¬ 
theless not open to appeal for the reason that 
a party cannot go back on his consent to abide by 
the decision of an arbitrator after the award is 
given just as he cannot resile from an executed 
contract. 

Where the Court departs from its function of 
deciding in the ordinary way and decides the 
question of fact extra cursum curiae at the request 
of parties, the Court should follow the rules laid 
down in Sch. II of the C. P. Code and refuse to 
act as arbitrator unless all the parties interested 




988 


CIYIL P. C. (5 of 1908), Sch, 2, Para. 1—4. Court as arbitrator 


937 

agree. 37 MLJ 100 : 52 Ind Cas 569 : AIR (Vol -6) 
1919 Mad 150 (DB). 

5 —^Sch. 2, Para 1 — Reference to court — Pro¬ 
cedure — Arbitrator — Finality of award. 

An award is final and cannot be questioned except 
upon such grounds as corruption of an illegally 
apparent upon the face of the award. There is no 
reason for departing from the principles -where 
the Court itself has been appointed and has the 
office of arbitrator. Where the Court itself is 
appointed to act an arbitrator, no separate award 
need be passed inviting the parties to put in objec¬ 
tion before passing a decree. 3 UBR 36 : 44 Ind 
Cas 622 : AIR (V 5) 1918 UB 14. 

—Sch. 2, Paras 1 and 16 — Court as arbitrator — 
Appeals. 1 “ ■ v — 

* Where both parties agreed to be bound by the 
decision of the Court acting extra cursum curiae 
no appeal lies from the decree the decision of 
the Court being in the nature of an award. (1911) 
38 Cal 421 : 9 Ind Oas 296 (DB). 

5. Interested party. 

-Sch. 2 Para 1 — Pro forma party not interested 

in dispute — His agreement to reference if neces¬ 
sary. 

Where a person is a mere pro forma party to the 
suit and has no dispute with either party he is not 
a “party interested” in the suit, within the meaning 
of Sch. II Para. 1 Civil P. C. and hence his agreement 
to the reference to arbitration is not necessary. AIR 
(Vol 27) 1940 Lah 186: 190 Ind Cas 399 (DB). 

—Sch. 2, Para. 1, S. 115, Cls. (b), (c) — Fact that 
certain defendant has not appeared and suit ordered 
to proceed ex parte, whether final and conclusive in 
deciding whether he is interested party — Taking 
it final amounts to failure to exercise jurisdiction— 
High Court’s power of interference — Revision. 

The fact that a defendant to a suit has not ap¬ 
peared and that the suit has been ordered to proceed 
ex parte is a question of fact to be considered when 
the question of his intercstedness in the case of a 
reference of the subjet-matter of the suit to arbitra¬ 
tion, is to be considered but it is not necessarily in 
itself a final and conclusive answer. Where the Judge 
treats such circumstances as final and conclusive on 
the question of interestedness, there is either failure 
to exercise jurisdiction or the exercise of jurisdiction 
with material irregularity and whether his act or omis¬ 
sion falls under Cl. (b) or Cl (c), S. 115, Civil P. C. 
the High Court has power to intervene in revision. 
AIR (Vol 22) 1935 Sind 212: 29 SLR 399: 159 Ind 
Cas 188 (DB.) 

-Sch. 2, Para 1 — Reference to arbitration onlv 

by parties interested—Parties interested, test to find 
out. — 

A reference to arbitration by parties interested in 
the subject-matter in difference between them is 
a good reference under Sch. II, Para, 1, Civil P.C. In 
order to find out whether the parties have interest 
in the subject-matter in difference, it is necessary to 
see the nature of the suit in which that question is 
raised and not the possibility of their having any 
interest in a future litigation which may arise as 
the result of the decree in the suit. The award on a 
reference made by parties so interested is a legal 
award on the ground that certain defendants v/ho 
were not persons interested in the matter in differ¬ 
ence did not join in making the reference. AIR (Vol 
21 ) 1934 Pat 19: 148 Ind Cas 512. 


—Sch. 2, Para 1 — Under Para, 1, Sch II, Civil 
P. C. all the parties interested must agree to refer 
their dispute to arbitration but the question whether 
a party is interested within the meaning of this para¬ 
graph must be decided on the facts of each case. 
AIR (Vol 18) 1931 Lah 126: 32 PLR 44: 12 Lah 40S 
: 131 Ind Cas 343 (DB). 

-Sch. 2, Para. 1 — Who is — Absentee defen¬ 
dant. 

No doubt it is a legal question whether a reference 
to arbitration is legal or not. But it is a question of 
fact in each particular case whether any particular 
person is interested in the specific dispute which is 
referred to arbitration or not and that question is 
to be decided from the whole circumstances of the 
case including his conduct up to the end of the pro¬ 
ceedings, and the Court is not merely to be guided 
by the written statements. In a suit, plaintiffs and 
defendants 1 to 3 referred the suit to arbitration 
giving up so far as reference was concerned the rest 
of defendants who did not take any part in the pro¬ 
ceedings and when the award was passed, they did 
not even apply to the Court that award adverse to 
them was passed. 

Held, that these defendants were not persons in¬ 
terested in the reference although they had submitted 
written statements. Defendants 1-3 would not be 
able to upset the award on. the ground that the rest 
of the defendants were not parties to the reference. 
AIR (V 17) 1930 Sind 256 (DB). 

-Sch. 2, Para 1 — Who is—Test. 

A person who has chosen to remain absent and 
allow ex parte proceedings to be taken against him 
is not necessarily a person not interested in the 
subject-matter of the suit. An important test is to con¬ 
sider whether he is a necessary party or such that 
if not originally impleaded the Court would direct 
nim to be joined under O. 1, R. 10. AIR (Vol 16> 
1929 All 763 : 1930 ALJ 239 (DB). 

-Sch. 2, Para 1 — Validity of award and decree 

thereon.. , 

One partner of a firm is not entitled, unless under 
a deed of authority to enter into an agreement to 
refer the matter in dispute to arbitration so as to 
bind the other partners who have not joined in the 
application to refer. In such a case it is open to a 
partner, who had not agreed to the reference to 
challenge in revision the award and the decree 
passed thereon upon the ground that the reference 
was in its inception illegal and beyond the jurisdic¬ 
tion of the Court. (1929) 118 Ind Cas 908 (Lah). 

-Sch. 2, Para 1 — Who is—Party to suit. 

The words “all the parties interested” in para. 1 
Sch. II do not mean necessarily all the parties to the 
suit, but all the parties interested in any matter in 
difference between them which they wish to refer. 
No general rule can he laid down whether a defen¬ 
dant, who has not put in an appearance and who 
does not contest the suit, is or i-> not a party interest¬ 
ed within the meaning of this paragraph: and each 
case must be decided upon its own particular facts. 
AIR (V 15) 1928 Bom 248 : 52 Bom 403 : 30 Bom 
LR 530: 110 Ind Cas 343 (DB). 

-Sch. 2, Para 1 —Who is — Party whose right 

is not in dispute. 

Where a reference is made to arbitration by all 
parties to the suit except one whose rights are not 
in dispute, the reference is not invalid. AIR (Vol 14) 
1927 Cal 619 : 45 CLJ 458 : 103 Ind Cas 625 (DB). 
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■-Sch. 2 , Para 1 — Who is — Interest in matter 

of reference. 


It is not the consent of all the parties interested in 
the suit, but that of all the parties interested in 
the subject-matter of the specific dispute referred to 
arbitration, which is a condition precedent to the 
order of reference. It is open to the parties in certain 
cases to refer to arbitration through the intervention 
of the Court only some of the disputes in a pending 
suit and the expression “all the parties interested” 
in para. 1 can only refer to the parties interested in 

the subject-matter of the arbitration, and not in 
the subject-matter of the whole suit where the 

14 SLR 156 * Diss - from. AIR 
(V 14) 1927 Sind 239 : 104 Ind Cas 342 (DB). 


Sch. 2, Para 1 — Jurisdiction. 

If a Judge iefers a case to arbitration, without the 
consent of the parties interested, he is exercising a 
jurisdiction not vested in him by law. AIR (Vol 12) 
1925 Mad. 1209: 50 MLJ 100: 91 Ind Cas 313- 2? 
MLW 395: 1925 MVVN 744. 


ch. 2, Para 1 — Interested but ex parte. 


Where agreement to refer to arbitration is not 
s-'gned by a party who is ex parte, the award is with¬ 
out jurisdiction if the pirty is interested in the result 
of the suit; 


Where vendor had covenanted to convey a title 
to the plaintiff vendee and was interested in the 
plaintiff s suit to establish that title, as otherwise 
he might be sued for damages, he is interested in 
the result of the suit. AIR (Vol 12) 1925 Mad 1209 
: 50 MLJ 100 : 91 Ind Cas 313 ; 22 MLW 395 : 1925 
MWN 744. 


7"—Sch. 2, Para. 1 —Party against whom no relief 
is prayed. 

The words ‘parties interested in the suit' should 

not be restricted only to those persons against whom 

relief is daimbed. A person against whom no relief 

is claimbed may be interested in the result of the 

suit inasmuch as his liability to the plaintiff may 

ultimately arise by reason of any decision that may 

be given in that suit. AIR (Vol 12) 1925 Mad 621: 

48 MLJ 142 : 86 Ind Cas 839 ; 21 MLW 498 : 1925 
MWN 97. 

—--Sch. 2, Para. 1 — Who is—Party admitting 
liability but remaining ex parte. 

When a person admits the plaintiff’s claim uncon¬ 
ditionally without reference to the liability of his 
co-defendants and absents himself from subsequent 
proceedings ho is not interested in the suit within 
the scope of Schedule II para 1 and it is not neces¬ 
sary to implead him with respect to a reference to 
arbitration as between the plaintiff and the other 
defendants. AIR (Vol 12) 1925 Oudh 201 • 80 Ind 
Cas 821. 


-Sch. 2, Para 1 — Who is. 

The words “all parties interested” do not mean 
necessarily all the parties to the suit. But all the 
parties interested in any matter in difference bet¬ 
ween them which they wish to refer, in difference 


It is not necessary that all the parties to a suit- 
should concur in an application for an order of re¬ 
ference in order to make the submission valid. It is 
only necessary that all the parties interested in the 
subject-matter of the reference should have joined 
m the submission. AIR (Vol 11 )1924 Pat 33: 76 Ind 

*5 : p 2 LT a 239 77 1 1923 PHCC 225 : 2 Pat L ' R C ‘ V 


2, Para. 1—5. Interested party 

--Sch. 2, Para 1 — Who are. 

It is enough if all the parties interested In the liti¬ 
gation are parties to the application for reference to 
arbitration. It is a question of fact who are the 
parties interested in the litigation. AIR (V 4 ) 1917 
Pat 136 : 45 Ind Cas 321. 

-Sch. 2, Paras 1 and 2 — Limited owner — Re¬ 
ference by — If can confer on arbitrator a more 
extensive power. 

A person having a limited interest in the land can¬ 
not by a reference to arbitration confer on him an 
authority to alienate a more extensive interest than 
he himself has. AIR (V 1) 1914 Sind 88 : 8 SLR 
86 : 25 Ind Cas 949 (DB). 

-Sch. 2, Para. 1 — Parties — Ex parte defendant 

— Interested party — Who is. 

An award based on a reference to arbitration, is 
not vitiated by the fact that one of the parties has 
not joined in the reference unless that party is a 
person who is interested in the matter. A defendant 
who has not filed a written statement nor put in an 
appearance nor contested the suit is not a person 
interested in the suit. (1910) 32 All 657: 7 ALJ 807 
: 7 Ind Cas 68 (DB). 

6 . Non-joinder of parties. 

(a) General 

(b) Parties absent in proceedings. 

(c) Waiver of right to object. 

(a) General. 

-Sch. 2, Para 1 — Non-contesting defendant not 

joining in reference—Award if invalid a s between 
plaintiff and contesting defendant. 

In a reference to arbitration when all the defen¬ 
dants do not agree to the arbitration, if the non-con¬ 
curring defendant is a non-contesting defendant, 
the reference as between the plaintiff and the con¬ 
testing defendants is valid and if the non-contesting 
defendant has by his subsequent conduct consented to 
the reference by being in Court throughout the whole 
of the arbitration proceedings, it is not open to him 
or to the plaintiff to maintain that he was not a party 
to the arbitration. AIR (Vol 21) 1934 All 658 : 4 
AWR 852 : 1934 ALJ 694 : 148 Ind Cas 1168 (DB). 

-Sch. 2, Para 1 — AU parties not agreeing to 

refer matter to arbitration—Award, if valid. 

Where all the parties interested in the matter in 
dispute have not agreed that the matter should be 
referred to arbitration, the award that is given by 
the arbitrators is invalid. 

Quaere—Whether an application for referring a 
matter to arbitration should be in writing ? AIR 
(V 20) 1933 Oudh 384 : 10 OWN (CC) 790 : 17 RD 
764 : 9 Luck 73 : 147 Ind Cas 189 (DB). 

-Sch 2, Para 1 — Reference by some partners— 

Validity of award. 

\\ here some of the partners of a firm agree to refer 
a partnership dispute to arbitration, the award 
would be valid so far as they are concerned though 
the remaining partners may not be bound by it. 

If one or more interested parties submit their dis¬ 
pute to arbitration, they cannot bind the other in¬ 
terested parties without express authority but they 
still bind themselves nonetheless effectually for that. 

AIR (Vol 19) 1932 Lah 69: 33 PLR 128: 134 Ind 
Cas 99. 

- Sch. 2, Para 1 — Interest of defendants distinct 
' Failure of all to join, whether vitiates reference. 
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Paragraph 1 of Sch. II of the Civil P .C. does not 
mean that all the parties who are contesting a suit 
must necessarily join in arbitration. In cases in 
wliich the interest of the defendants may be severed, 
there is no bar to some of the contesting defendants 
joining with the plaintiffs in referring the matter in 
difference between them to arbitration. AIR (Vol 18) 
1931 All 453 : (1931) ALJ 442 : 53 All 669 : 133 Ind 

Cas 31. 

-Sch. 2, Para. 1 — Legality of award. 

An award passed on reference to which all the 
parties interested in the dispute are not parties is 
illegal and should be set aside. 

Defendants 6 to 9 were lessees holding from the 
other defendants. The plaint asked for relief against 
them and the award specifically gave relief against 
them. But they were not parties to the reference. 

Held, that defendants 6 to 9 were parties inte¬ 
rested in the dispute, and as they were not parties 
to the reference the award was illegal. AIR (Vol 17) 
1930 Mad 646. 

-Sch. 2, Para. 1 — Interested party not joining. 

The award is binding as between the parties to 
the reference even if some of the parties i terested 
were not parties thereto. (1929) 115 Ind Cas 680: 10 
PLT 53 (DB). 

-Sch. 2, Para. 1 — Validity of reference. 

There cannot be a valid reference to arbitration in 
a suit unless all the parties to the suit join in ask¬ 
ing for the reference. AIR (Vol 15) 1928 Cal 249 
(DB). 

-Sch. 2, Para. 1 — Legality of reference. 

Where all the parties to the proceeding did not 
join in the reference to arbitration but the Court 
passed an order of reference all the same. 

Held, in revision that the order of reference was 
invalid. (1928) 121 Ind Cas 378: 31 PLR 55. 

-Sch. 2, Para 1 — Invalidity of award in whols 

or in part. 

The plaintiff who, along with his brother, defen¬ 
dant 4 , was entitled to l/ 12 th share in a partner¬ 
ship, sued for dissolution of the partnership and ac¬ 
counts and recovery of his share. The case was by 
order of the Court referred to arbitration and defen 
dant 4 did not join in the reference, nor was a party 
to it. The award gave the plaintiff and defendant 4 
their l/ 12 th share and on objection to the award on 
the ground of the non-joinder of defendant 4 in the 
reference, the District Munsif modified the award by 
giving the plaintiff a half of the l/ 12 th share. 

Held, in revision, that as the defendant was a 
necessary party to the reference under S. 1, Sch. II, 
C.P.C., the reference to which defendant 4 was not 
a party was invalid, and the decree giving effect to 
the award, even in a modified form, should be set 
aside. AIR (Vol 14) 1927 Mad 1154: 102 Ind Cas 2. 

-Sch. 2, Para. 1 — Reference by one partner on 

on behalf of firm — Validity. 

One partner of a firm cannot enter into an agree¬ 
ment to refer a matter in dispute to arbitration on 
behalf of a firm unless all partners join in it. AIR 
(Vol 13) 1926 Lah 91: 92 Ind Cas 705: 7 LLJ 603. 

•-Sch. 2, Para. 1 — Subsequent consent — Effect. 

In order to make a valid reference it is necessary 
&at all the parties should give their consent. But 
after a reference is made, subsequent consent by 

one of the parties who did not join in the reference 


at the time it was made cannot make the proceed¬ 
ings valid; for the foundation of the Courts juris¬ 
diction is the consent of all the parties. The award 
passed in such proceedings is void and it need not be 
set aside. Its existence does not preclude a subse¬ 
quent suit on the same subject-matter. AIR (Vol 12) 
1925 Mad 621: 86 Ind Cas 839: 21 MLW 498: 1925 
MWN 97: 48 MLJ 142. 

-Sch. 2, Para. 1 — Jurisdiction. 

The entire foundation of the Court’s jurisdiction 
to make the reference disappears if all the persons 
interested had not joined in the application for sub¬ 
mission. AIR (Vol 11) 1924 Cal 353 : 71 Ind Cas 
326 (DB). ' 

-Sch. 2, Para. 1 — Validity of award. 

All parties interested at the time of the reference 
to the Arbitration should join in the reference, other¬ 
wise the reference and the award would be invalid. 
AIR (Vol 10) 1923 Mad 502: 73 Incl Cas 202: 17 
MLW 424: 32 MLT 298: 1923 MWN 296: 44 MLJ 
359. 

-Sch. 2, Para. 1 — Validity of award. 

All the parties interested in a suit must join in 
the reference to arbitration and where only some of 
the parties agree to refer the award on such refe¬ 
rence is void. (1922) 64 Ind Cas 221 (Cal) (DB). 

-Sch. 2, Para. 1 — Parties — Ex parte deft. — 

Person interested. 

A defendant who is ex parte may be a party 
“interested” within Sch. n, Para (1), C. P. C. 

Where an ex parte deft, who was interested in the 
whole suit as well as in the particular subject-matter 
of the reference, was not a party to the same. 

Held, that the order of the reference was ultra 
vires and is without jurisdiction. AIR (Vol 7) 1920 
Mad 852: 42 Mad 632: 36 MLJ 538: 51 Ind Cas 
155 (DB). 

-Sch. 2 , Para. 1 — Va’idity of award. 

A Court has no jurisdiction to make an order of 
reference to arbitration unless, all the parties inte¬ 
rested assent to such reference. An order of refe¬ 
rence made without such assent is invalid and an 
award based thereupon is liable to be set aside. AIR 
(Vol 7) 1920 Sind 107: 61 Ind Cas 451: 14 SLR 156 

-Sch. 2, Para. 1 — Parties — Ex parte defts 

award — Question of Jurisdiction. 

The agreement to refer to arbitration and the ap¬ 
plication to the court must have the concurrence of 
the the parties concerned and if all the defts. in¬ 
cluding those who have not appeared and contested 
the suit, do not join in the reference the award is 
wholly invalid and not only against these who did 
not~join it and is liable to be set aside on the appli¬ 
cation of any of the parties. 11 CWN 1152 Diss. 

An objection to the validity of any reference as 
well as of the award on the ground that all the par¬ 
ties to the suit had not joined in the reference, 
though not taken in the Court of the First Instance 
and not taken specifically in the grounds of appeal 
before the High Court, must be given effect to, as 
it relates to the jurisdiction of the Court, to make 
a reference and the subsequent invalidity of the 

award. AIR JVol 5) 1918 Cal 336: 27 CLJ 339: 43 
Ind Cas 169 (DB). 

-Sch. 2, Para. 1 — Parties — Non-joinder of 

some parties to reference — Validity — Objections 
to award — Determination by Court, ordering refe¬ 
rence. 
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(1928) 96 Ind Cas 273: 23 MLW 769; 1928 MWM 
391. 

Interested but ex parte. 


When some of the defts. to a suit do not join in 
a reference to arbitration, the court should examine 
the facts of each case before coming to the conclu¬ 
sion that the arbitration is invalid since no relief may 
have been claimed against them. 

Objections to the award on the ground of invali¬ 
dity from any cause whatever should be decided by 
Court which has made the order of reference to 
arbitration and by no other Court. AIR (V 4) 1917 
A 183: 39 All 489: 15 ALJ 427: 41 Ind Cas 357. 

7^5?V. ^ aras * 1 ar, d 15 — Parties Non-joinder 

— Validity. 

The Court has jurisdiction to make an order of re¬ 
ference only jf a U the p ar ties interested in the suit 
agree to the reference. Otherwise the order or refe¬ 
rence is invalid not only against those who have 
not agreed but also against those who have 
agreed. An award made upon such an invalid refe¬ 
rence is not valid and no decree can be based upon 
it. Paragraph 15 of the schedule assumes a valid re¬ 
ference to arbitration and contemplates only cases 
where the propriety of an award on the basis of such 
a reference is in question. AIR (Vol 4) 1917 Cal 481- 
25 CLJ 339: 21 CWN 387: 41 Ind Cas 295 (DB). 

-Sch. 2, Para. 1 — Parties — Non joinder of. 

An award is not invalid because certain defts. 
having no interest in the suit or only nominally on 
the record do not join in the reference to arbitration 
by the other parties. (1912) 14 Ind Cas 562 (Mad). 

Sch. 2 , Para 1 — Parties — Non-joinder of — 
Reference — Award — Invalid. 

If all the parties interested at the time of the re¬ 
ference to the arbitrator have not joined in the refe¬ 
rence the reference is invalid and the award which 
follows such reference is also invalid. (1911) 8 ALT 
645: 10 Ind Cas 559 (DB). 

" Sch. 2 , Para. 1 — Parties — Non-joinder of. 

An agreement to refer where one of the parties in¬ 
terested has not joined is not governed by para. 1 , 
Sch. II. 36 Mad 353: 21 MLJ 990: 10 MLT 248: 
0911) 2 MWN 249: 12 Ind Cas 372 (DB). 

(b) Parties absent in proceedings. 

-Sch. 2, Para. 1 — Proceeding cx parte against 
person interested — Matter referred to arbitration 

Such person not joining in submission — Award 
— Decree on award — Validity. 

If a person is cx parte in a suit, he does not there¬ 
by cease to be a party interested in the reference 
within the meaning of Para. I of the Second Schedule 
of the Civil P. C. Hence it such person has not join¬ 
ed the refeience to arbitration made by the remain¬ 
ing parties, the reference to arbitration is invalid 
and the award is wholly void. AIR (Vol 05 ) 193 ^ 

(DB) h J54: J938 ° WN (CC) 475: 174 In l Cas 766 

Sch. 2, Para. 1 — Va’iditv of award. 

In making a reference to arbitration, if the parties 

against whom proceedings have been taken e\ parte 

or who did not appear at the trial have not joined, 

the reference to arbitration is invalid and the award 

js wholly void. AIR (Vol 16) 1929 Lab 477- 119 Ind 
Cas 235. 

-—Sch. 2, Para 1 — Validity of award. 

The objection that a “party interested" was not 
joined as party to the reference, and therefore the 
reference was without jurisdiction can be taken by 
any party to the award, as the omission to make an 
ex parte defendant a party to the awar I is fatal to 
the jurisdiction of the arbitrators to make an award. 


-Sch. 2, Para I ^ 

Reference without a party interested in the litiga¬ 
tion joining in it is not a valid reference though he 
may be a defendant who is ex parte. AIR (Voi 12> 
1925 Mad 621: 48 MLJ 142: 86 Ind Cas 839- 21 
MLW 498: 1925 MWN 97. ' 

-Sch. 2, Para 1 — Parties — Non-appearance 

— Reference — Consent of all parties — Award 
otherwise invalid. 

A Court has no jurisdiction to make an order of 
reference under Sch. II, para. 1 without the consent 
of all the parties including the party who does not 
appear. If an order be made without the consent 
of such non-appearing party it is illegal, and an 
award made on such reference is also il-egal. AIR 
(Vol 7) 1920 Cal 113: 47 Cal 555: 31 CLJ 150: 55 
Ind Cas 747 (DB). 

(c) Waiver of right to object. 

-Sch. 2, Para 1 and O. 1, R. 13 — Parties — 

Non-joinder — When can be raised — Waiver. 

Where in a reference to arbitration some of the 
defts. were not joined and no objection was at any 
stage taken on ground of non-joinder, the reference 
is not bad under O. 1, R. 13, the right to object bas 
been waived. AIR (Vol 1) 1914 Cal 497: 23 Ind Cas 
862 (DB). 

-—-Sch. 2, Para 1 — Parties — Non-joinder of — 
Waiver of right to object to irregularity. 

The conduct of the parties amounting to waiver 
of the right to object to an irregularity in the refe-. 
rence to arbitration, empowers a Court to construe 
very strictly the words ‘all the parties interested' in 
Sch. II, para. 1 and to exclude therefrom persons 
who did not take the trouble to appear in Court. 78 
PLR 1913: 18 Ind Cas 761. 

-Sch. 2, Para. 1 — Objection — Waiver — Ac¬ 
quiescence. — .. -- 

A person having an option to avoid an award is 
deemed to have consented to it if he voluntarily 
submits to the proceedings before arbitrators. (1912) 
6 SLR 146: 19 Ind Cas 374 (DB). 

7. Power of Appellate Court to refer. 

-Sch. Para 1 — Appellate Court, if can an ap¬ 
plication of parties, refer matter to arbitration. 

An application for reference to arbitration under 
Sch II. Civil P. C., may be made to the Appellate 
Court as well as to the Court, of original jurisdiction 
and the Appellate Court can refer the matter in 
dispute to arbitration on such application being 
made to it by the parties. AIR (V 30) 1943 Sind 22: 
ILR (1942) Kar 177 : 204 Ind Cas 473 (DB). 

8 . Presentation of application. 

——Sch. 2, Para 1 — Agreement recorded in Court’s 
proceedings bearing signature of parties — Whether 
constitutes sufficient compliance with requirements 
of Para 1. 

The provision of Sch. II. Para 1, Civil P. C.. that 
the application for reference to arbitration should 
bo m writing is only directory and not mandatory. 
Tiie record 01 the agreement in the Court's proceed- 
ing and bearing the signature of the parties con¬ 
st it ues suihc'ent compliance with the requirements 
of Para. 1. Sch. II. AIR (V 22^ 1935 Oudh 499 : 

1935 OWN (CC> 1069 : 11 Luck 475 : 158 Ind CflS 
300 <DB). 

—Soli. 2. Para. 1. Cl. <2) — Application to refer 

dispute to arbitration — Whether should be in writ, 

mg. 
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r<The expression -“application shall be in writing” 
in Parana, Cl. (2) of the Second. Schedule of the Civil 
P. C., is merely-directory and not mandatory and 
hence there was valid reference to arbitration even 
when, the application has not made in writing. 
(1935) 155 .Ind Cas 290 : 1935 OWN (CC) 642 and 
1003:.: U Luck 263 (DB). . ' 

--Sch. 2, Para. 1 — Commissioner appointed to 

examine witnesses — Application by parties stating 
they had agreed to refer Case to arbitration present¬ 
ed to Commissioner — Whether constitutes valid' 
presentation — Oudh Civil Rules, Chap. II, R. 18. 

A Commissioner appointed for examining a' 
party’s witnesses is in the position of an officer of 
the Court and has authority to act as such in all 
matters connected with or arising out of the exami¬ 
nation of witnesses which he is required to carry out. 
When the parties present to him an application 
under Sch. II, Para. 1, Civil P. C., addressed to the 
Court which is seized of the case, the presentation 
is sufficient and constitutes sufficient compliance; 
with the provisions of Sch, II, Para. 1. Nor does the 
presentation offend against the provisions of R. 18 
of Chap. II of the Oudh Civil Rules. AIR (V 20) 
1933 Oudh 521 : 10 OWN (CC) 1102 : 9 Luck 203 : 
147 Ind Cas 855 (DB). 

-Sch. 2, Para. 1 — Joint application by all parties 

necessity of. 

.•Jft: order that a reference to arbitration under 
Para. 1, Sch. II, Civil P. C., may be valid, not only 
the writing out of an application to refer a pending 
suit to arbitration but the presentation of it also 
must have the concurrence of all parties concerned. 
(1933) 142 Ind Cas 678 34 PLR 247. 

-Sch. 2, Para. 1 — Writing. 

r ^The.provision of para. 1, that the application shall 
be in writing is directory only and not mandatory. 
It is also not necessary that all the parties must sign 
the application. It is enough if it is proved that all 
the parties consented. AIR (V 15) 1928 Mad 48 : 
105 Ind Cas 105 (DB). 

-Sch. 2, Para. 1 — Writing. 

Where a Court in the presence of the parties but 
without a written application from them, but on 
their consent, made an order of reference in a 
pending suit. v •> 

•Held, that the award by the arbitrators was valid. 
Oral statements by the parties or their pleaders re¬ 
corded by the Court is an agreement in writing and 
supplies the place of a written application by the 
parties or nleaders. AIR (V 11) 1924 All 540 : 79 
Ind Qas 816 : 46 All 208 : 22 ALJ G7. 

K i, . u . _■ . J t , *,.l 1 , . j ** ~ - - 

——Sch. 2, Para. 1 — Writing: 

Clause (2) of Para. 1 of the second Schedule requir¬ 
ing that an application contemplated by that clause 
shall be in writing is not merely directory but the 
parties are estopped from raising the plea that 
application for reference was not in writing with 
the object of defeating the entire arbitration pro¬ 
ceeding and the award following it. where the matter 
had advanced a stage further and the order had 
actually been made. AIR (V 11) 1924 Oudh 400 : 
78 Ind Cas 378 : 11 OLJ 142. 

——Sch. 2, Para 1 — No written application — Juris, 
diction 4 {j •. _ 

•Where the parties to an appeal had agreed to 
abide by the statement of one H and not to refer 
the, matter in dispute for decision by PI and no ap¬ 
plication in writing showing the agreement to refer 
the matter in dispute was ever filed in Court nor 
did ,the defendant ever apply to the Court to refer 
the matter to H. 

IV •• if • 4 » * 4 % • • t • . % • • • I 

• Held, the provisions of Section 1, sub clauses (1); 
and (2) of Schedule II; C. P. Code, were not compli¬ 
ed-with, and accordingly the Court was not deprived 


of its jurisdiction to hear the appeal.- AIR (V 1®> 
1923 All 65 i ,79 Ind Cas 246. .. • j • 

-Sch. 2, Para: 1 — Form of Reference— No ap- 

plicaticn-in writing — Waiver — Effect. 

The parties could ratify a rexerence to arbitration 
though the procedure laid down in para 1 the 2nd 
Schedule has nor been strictly followed by appear¬ 
ing before the arbitrator and giving evidence 1 . (I911>J 
9 Ind Cas 412 (Oudh). 

9. Private reference. 

-Sch. 2 S Para. 1 — Review application pending —• 

Parties, if can refer privately matter in dispute to 
arbitration. 

The judgment contemplated by Para. 1, Sch. II, 
Civil P. C., is a judgment in a suit and review pro¬ 
ceedings are not a suit. Paragraph 1 predicates the 
pendency of a suit. The mere filing of an applica¬ 
tion for review' will not re-open the suit. Hence 
the words ‘at any time before judgment is pronounc¬ 
ed’ in Para. 1 cannot apply tp an order upon an 
application for review. The parties to a suit are, 
therefore, at liberty to refer privately to arbitra¬ 
tion, the matters in dispute between them, after the 
decision, of the suit, notwithstanding the pendency 
of a review application. AIR (V 29) 1942 All 36 : 
(1941) ALJ 770 : 1941 AWR (HC) 371 : 198 Ind Cas 
385 (DB). 

-Sch. 2, Para. 1 — Court has no jurisdiction to 

refer dispute on award made by arbitrator outside 
Court so as to modify award. 

When an award is made by arbitrator outside 
Court and afterwards an application is made to the 
Court under R. 20 to file the same, the Court has no 
jurisdiction to refer to the disputes on the award to 
arbitration so as to modify the award inasmuch a & 
it cannot itself do so, but has either to order the 
award to stand filed and to pass a decree in accord¬ 
ance with- it or to order that the application to file 
an award be dismissed. AIR (V 16) 1929 Sind 107 : 
23 SLR 349 : 116 Ind Cas 102 (DB). 

— —Sch. 2, Para. 1 — Suit for partition — Reference 
to private arbitration on counsel’s motion — Con¬ 
sent decree passed — Validity of decree. 

In a suit for partition, on the motion of the counsel 
of the parties, a particular person w T as appointed' 
as a special referee to go into accounts and a con¬ 
sent decree was passed fixing the shares of the oar- 
ties. Thereupon one of the parties moved the Court 
to set aside the decree on the ground that the coun¬ 
sel consented to arbitration contrary to his instruc¬ 
tions. The Court found that the counsel had limit¬ 
ed authority and proceeded with the case. 

Held that if a client objected to important 
matters of account being referred to private arbitra¬ 
tion and to a private referee, and if that was done by 
mistake of his counsel, the Court was not wrong m 
taking steps to see that the suit should proceed in 
the ordinary way. AIR tV 15) 1928 Cal 378 : 32 
CWN 44 : 106 Ind Cas 309 (DB >. 

-Sch. 2, Para. 1 — Pendency of suit — Enforce¬ 
ability of award. 

Once a suit has been instituted, all proceedings in 
arbitration arc subject to the control of the Court. 
It is not permissible to the parties to deprive the 
Court of its jurisdiction by private reference to 
arbitration, and no award made on such reference, 
unless consented to by both parries, can be enforced 
in the suit, either by treating it. is an adjustment of 
the matters in dispute under R. 3 O. 23. or under 
the general law of contract. AJR 1921 Bom 310, 
Diss. from. AIR (V 14 ) 7927 Cal 8S7 : 104 Ind Cas 
360 : 47 CLJ 59 : 33 CWN 390 (DB). 

- -Sch. 2, Para. 1 — Pendency of suit — Validity— 

Powers of Court — Procedure — Parties to a suit 
landing in Court having jurisdiction can refer- the 
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subject-matter to arbitration without Court’s inter¬ 
vention but award cannot be filed either under Sch. 
n or Arbitration Act — It can be filed only as 
adjustment under C. P. Code, O. 23, R. 3 — Arbitra¬ 
tion Act, S. 11, C. P. Code, O. 23, R. 3. 

Per Kennedy, J. C. — The parties have power to 
refer a matter without the leave of the Court, 
which matter forms subject-matter of suit pending 
in a Court of competent jurisdiction, to arbitration. 
But if they do so, the Court has not the power to file 
the award as an award and pass a decree on it under 
the Second Schedule of the O. P. Code, or to allow 
the award to remain filed under the Indian Arbitra¬ 
tion Act, but should act under O. 23, R. 3, C. P. Code. 

Per Madgavkar, A. J. C. — When parties to a suit 
desire to refer the '-abject-matter of the suit to arbi¬ 
tration, the Indian Arbitration Act has no applicar 
tion and the procedure which the law contemplates 
and favours is that they should apply to the Court, 
as laid down in paragraph 1 of the Second Schedule 
of the C. P. Code. This paragraph is not, however, 
mandatory nor is the 2nd Schedule exhaustive, and 
reference by parties without the leave of the Court 
is not illegal or invalid. But paragraphs 17 to 22 of 
the Second Schedule of the C. P. Code, do not apply 
to such reference, which can only be treated as ordi¬ 
nary agreement. 

If, on such a reference an award is passed by 
private arbitration the Court cannot file it under 
the Arbitration Act nor pass a decree under the 
Second Schedule but the award can be brought to 
the Court’s notice under Order 23, Rule 3, C. P. Code, 
as an adjustment by lawful agreement and if proved 
to the satisfaction of the Court, can be recorded, 
and a decree passed in accordance therewith. AIR 
(V 8) 1921 Sind 65 : 81 Ind Cas 653 : 16 SLR 174 
(FB). 

-Sch. 2, Para. 1 — Private reference — Pending 

suit — If competent. 

Parties to a pending litigation cannot make a 
reference to private arbitration without reference 
to the Court. Neither an agreement to refer with¬ 
out the intervention of the Court, nor a disputed 
award made thereon is within O. 23*. R. 3. 40 B 386 
not Foil. AIR (V 5) 1918 N 237 : 46 Ind Cas 902. 

-Sch. 2, Paras 1 and 20 — Private reference — 

Pendency of suit — Procedure. 

If a matter in dispute is during the pendency of a 
suit, referred to arbitration without the interven¬ 
tion of the Court the reference does not fall within 
Sch. II but the award may be recorded ns an agree¬ 
ment adjusting or compromising the suit, and a 
decree may be passed in the terms of the award 
AIR (V 5) 1958 Nag 30 : 49 Ind Cas 746. 

- Sch. 2. I‘ara 1 — Private reference — Pending 

suit. 

Parties can refer disputes to Private arbitration 
though a suit between them is pending. They need, 
not apply to Court for the purpose. AIR (V 4) 1917 
M 312 : (1916) 1 MWN 203 : 19 MLT 228 : 33 Ind 
Cas 67 (DB). 

—Sch. 2, Para 1 — Private reference — Pending 
suit — Legality of. 

Parties to a pending suit are legally competent 
to refer the matters in dispute to a private arbitra¬ 
tion without the help of the Court; and especially 
so when the reference is even by person other than 
the parties to the suit. 

S. 525 of the Old Code applied to an award made 
on a private reference bv parties pending a suit in 
Court. (1912) 23 MLJ 290 : (1912) MWN 1091 : 
12 MLT 133 : 16 Ind Cas 478 (DB*. 

10. Revision. 

- Sch 2. Para. 1, S. 115 — Judgment-debtors 
jointly and severally liable for sum due to decree- 
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holder — Application for reference to arbitration 
by decree-holder and only some of them — Order 
of reference by Court — Legality — Revision. 

Where out of seven judgment-debtors who were 
jointly and severally liable for a sum due to the 
decree-holder, five joined the decree-holder in the 
application for the reference of the question as to the 
amount for which they were liable to arbitration, 
and the reference was ordered by the Court: 

Held, that as all the judgment-debtors were joint¬ 
ly and severally liable and the decree-holder was in 
a position to execute it against all, any one or more 
of them and they were, therefore, one and all inter¬ 
ested in the suit at the stage which it had reached 
when the reference to arbitration was made, the 
reference was illegal and should be set aside and 
the application in revision against the order was 
competent. AIR (V 22) 1935 All 34 : (1934) ALJ 
1181 : 4 AWR (HC) 890 : 57 All 482 : 152 Ind Ca$ 
397. 

-Sch. 2, Para. 1 — Validity of award — Revision. 

A Court- referring a matter to arbitration at the 
request of some only of the parties, is acting beyond 
the jurisdiction allowed by Sch. II of the C. P. Code, 
consequently, if an award is passed on such refer¬ 
ence, and a decree is passed a revision lies. AIR 
(V 14) 1927 AH 563 : 102 Ind Cas 236 : 49 All 812 
25 ALJ 606 (DB). 

- Sch. 2, Para. 1 — Order of reference — Jurisdic¬ 
tion of Court. 

When the jurisdiction of the Court to make the 
order of reference is attacked, the High Court has 
power to revise the order in revisional jurisdiction. 
AIR (V 14) 1927 Cal 52 : 98 Ind Cas 803 : 44 CLJ 
224 (DB). 

- Sch. 2. Para. 1 — Decree In accordance with 

award — Revision or appeal. 

No appeal or revision lies from the decree which 
is in accordance with the award. Arbitration pro¬ 
ceedings are not compulsory and when parties agree 
to refer their dispute to a tribunal other than that 
of recognised Courts, they must abide by the con¬ 
sequences of their procedure. It is immaterial whe¬ 
ther the Court does or does not give proper oppor¬ 
tunities for hearing all the objections to the award 
or whether it is right or wrong in deciding that the 
objection statement put in was not a proper applicar 
tion to set aside the award. AIR (V 9) 1922 Mad 
429 : 70 Ind Cas 410 : 15 MLW 111 : 31 MLT 52 : 
1921 MWN 423 (DB). 

11. Subject of reference. 

-Sch. 2, Para. 1 — Suit for restitution of conjugal 

rights, if can be referred to arbitration. 

The question whether a person should be given 
a decree for restitution of conjugal rights against 
his wife is a matter in difference between the 
husband and wife in suits for restitution of con¬ 
jugal rights and there is no legal bar in Sch. II, 
Civil P. C. to its being referred to arbitration. 
Hence, there is nothing to prevent a reference of the 
whole suit for restitution of conjugal rights to 
arbitration and to a decree being passed in accord¬ 
ance with the award. AIR (V 28) 1941 Pesh 43 : 
1946 Pesh LJ 43 : 194 Ind Cas 466 (DB). 

-Sch. 2. Para. 1 — Parties agreeing as to their 

respective shares — Agreement incorporated in pre¬ 
liminary decree and division of properties referred 
to arbitrators — Final decree wholly based on award 
— Case, if falls under Sell. II. 

There is nothing in the Civil P. C. to prevent the 
parties from referring the matter in difference 
between them to orbit raiion at any stage of the suit. 
Where in a partition suit, the parties have agreed 
among themselves ns to their respective shares and 
this agreement is incorporated in the preliminary 
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decree but the division of the properties is referred 
to the arbitrators and the division of the properties 
which is wholly a subject of the final decree, is 
wholly based upon the award of the arbitrators, 
the case falls under Sch. n. AIR (V 26) 1939 Pat 
526 : 18 Pat 193 : 6 BR 88 : 185 Ind Cas 52 (DB). 

-Sch. 2 } Para. I — Parties not agreeing as to 

mode of division of properties and referring matter 
to arbitration — Such case, if covered by Para. 1. 

The expression “the matter in difference between 
the parties” which has been used in Para. 1, Sch. II, 
Civil P. C. is quite general and fuly covers a case 
where in a partition suit the parties not having agre¬ 
ed among themselves as to how the property was 
to be divided, referred the matter to the: arbitra¬ 
tors. AIR (V 26) 1939 Pat 526 : 18 Pat 193 : 6 BR 
88 : 185 Ind Cas 52 (DB). 

-Sch. 2, Para. 1 — Suit for title and possession 

of muth — Reference to arbitration — Legality 
of. 

The parties were litigating in their own rights and 
were claiming that each of them was of right entitl¬ 
ed to the: muth. They did not ask the Court to 
appoint a trustee on the supposition that the office 
was vacant. 

Held, that in these circumstances, the Court could 
not possibly have: investigated the rights and inter, 
ests of a third party outside the litigation and even 
if satisfied that such a third party is the real 
trustee, could not have appointed him as trustee. 
The sole question was whether the plaintiff was en¬ 
titled to possession of the property or whether it 
should remain in the possession of the defendant 
and the claim should be dismissed. 

Tile dispute, therefore, was clearly of a private 
nature and there was nothing on the face of it on 
the record which would suggest that a reference to 
arbitration of such a dispute was in any way illegal 
or forbidden by law or contrary to any well-known 
rule of public policy : 

Held, also that the decision of the rights of the 
parties will be only inter se and will in no way pre¬ 
judice any other person who may have a better 
right to be the trustee. AIR (V 21) 1934 All 368 : 
(1934) ALJ 711 : 4 AWR (HC) 1584 : 56 All 721 : 
151 Ind Cas 148 (DB). 

-Sch. 2, Para I — Suit for restitution of con¬ 
jugal rights — Whether can be referred to arbitra¬ 
tion. 

Although it is entirely within the discretion of 
the Civil Court to grant or refuse: to grant a decree 
for restitution of conjugal rights, a suit for resti¬ 
tution of conjugal rights can be referred to arbitra¬ 
tion as such suits come within the ambit of Para. 1, 
Sch. II, Civil P O. The function of the Civil Court 
to grant or refuse to grant a decree for restitution 
of conjugal rights is not delegated to arbitrators, 
when such a suit is referred to the decision of arbi¬ 
trators under the provisions of Sch. II, of the Civil 
P. C. 

The Court has ample powers to remit the award 
for re-consideration to the arbitrators or to refuse 
to make the award a decree of the Court. Even if 
it be deemen that to some extent the discretionari- 
powers of the Civil Court to grant or refuse to grant 
a decree for restitution of conjugal rights have been 
taken away from it, when such a suit is referred to 
arbitration, it cannot be held that such suits for 
restitution of conjugal rights, in the absence of any 
provision to that effect, do not come within the 
ambit of Para. 1 of Sch. II of the Civil P. C. AIR 
(V 21) 1934 Oudh 494 : 11 OWN (CC) 1203 : 10 Luck 
228 : 152 Ind Cas 90 (DB). 

-Sch. 2, Para. 1 — Restitution of conjugal rights 

*— Suit for — Whether can be referred to arbitra¬ 
tion. 
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It is not competent to a Court to delegate to arbi¬ 
trators a question whether a suit for restitution of 
conjugal rights should be decreed. When such a 
question has been referred to arbitration and on 
the award a decree has been made, the decree should 
be set aside-. AIR (V 20) 1933 Lah 532 (1) : 34 
PLR 282 : 144 Ind Cas 179 (1) (DB). 

-Sch. 2, Para. 1(3) — Subject of reference — 

Court cannot delegate its functions to private indivL 
dual — Genuineness of a will. 

Judge has no jurisdiction to allow the dispute 
relating to the genuineness of a will in a probate 
proceeding pending before him to be referred to the 
arbitration of an arbitrator. He has got to be 
satisfied that the will is a genuine document before 
the. order of granting probate is passed. He can¬ 
not delegate these functions to a private individual 
and decide the ooint through him. AIR (V 17) 1930 
All 840 : 128 Ind Cas 817 : 1930 ALJ 1584 (DB). 

-Sch. 2, Para. 1 — Subject of reference — Fu¬ 
ture disputes. 

There is no provision in Sch. 2. metting an agree¬ 
ment to refer to arbitration which sets forth that 
any matters which might in future arise between 
the parties might also be referred to the decision 
of the arbitrators on aDplication of the parties. 
AIR (Vol 17) 1930 All 319 (DB). 

-Sch. 2, Para. 1 — Personal right. 

There is no bar to refer to arbitration under 
the provisions of Sch. 2, C. P. Code, a suit which) 
relates to personal rights between the parties, e. 
g., a claim for past and future maintenance and 
residence, cognizable by Civil Court, of a widow 
though a question of the validity of her marriage 
is involved. AIR (V 17) 1930 Sind 195: 121 Ind 
Cas 164. 

—— Sch. 2, Para. I — Criminal complaint. 

A criminal complaint cannot be referred to arbi¬ 
tration, and therefore, the award following it can¬ 
not be made a rule of a Civil Court. AIR (V 16)i 
1929 Lah 394: 116 Ind Cas 215: 30 PLR 122: 11 LLJ 
89. 

- Sch. 2, Para. 1 — Executor — Terms of will. 

An executor cannot legally make any reference 
to arbitration which will go against the terms of 
the will, award on such reference is invalid. AIR 
(V 15) 1928 Cal 275: 32 CWN 108: 107 Ind Cas 70. 

-Sch. 2, Para. 1 — Reference part through court 

and part out of Court. 

If the parties to the suit apply to the Court for 
an order of reference with regard to the matter in 
difference in the suit and on the same: day make a 
reference to arbitration without the intervention of 
the Court with regard to other matters in dispute 
between the parties by a separate agreement the 
order of reference made by the Court with regard 
to the subject-matter of the suit cannot be ques¬ 
tioned on the ground of illegality or invalidity. If 
the parties in their application for reference to 
arbitration with regard to matters in difference in 
a suit put in other matters of difference but the 
Court makes a reference to the arbitrators only 
with regard to the matters in difference in the suit 
without any objection of the parties, such refer¬ 
ence is not illegal. Where the parties in addition 
to the petition filed in the Court actually enter in¬ 
to a separate agreement to refer matters in dispute 
outside the subject-matter of the suit to the same 
arbitrators, and the arbitrators act upon that 
agreement and make two awards, one with regard 
to the matter in difference: in the suit under the 
order of reference: by the Court, and another not 
with reference to the subject-matter of the suit 
the strength of the agreement of the parties, and 
the award with regard to the other matters al¬ 
though on the record has not been acted upon in 
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any way, the mere fact that other matters were 
referred to in the application for making the order 
of reference not in dispute does not vitiate the or¬ 
der as made by the Court. AIR (V 34) 1927 Cal 52: 
44 OL»J 224 : 98 Ind Cas 803 (DB). 

——Sch. 2; Para. 1 — Partition suit. 

Where aplaintiff claims a legal right to par¬ 
tition and the parties are in dispute both as to 
the articles to be divided and the allotment between 
them are matters in dispute which could be refer¬ 
red to arbitration. AIR (V 14) 1927 Pat 135: 1926 
PHCC 161: 7 PL/T 739: 95 Ind Cas 321 (DB). 

-Sch. 2, Para. 1 — Subject-matter of reference 

— Construction of order of reference. 

Before arbitrators get jurisdiction to decide a 
dispute, it must be clear that it is referred. Where 
the reference to the arbitration is not clear as to 
the matters referred, Courts should not be unrea¬ 
sonable or unduly technical in construing the docu¬ 
ment when it is drawn up by persons not familiar 
with law and legal phraseology; but at the same 
time the Court must be satisfied by the language 
used that a matter decided was in truth referred 
to the arbitrators for decision It does not matter 
whether or not the arbitrators genuinely believed 
that a particular matter was referred, and the 
final decision as to whether the particular matter 
was referred or whether a particular party had con¬ 
sented to refer it lies not with the arbitrators but 
with the Court. AIR (V 13) 1926 Mad 752: 50 MLJ 
514: 23 MLW 681: 1926 MWN 445: 95 Ind Cas 740 
(DB). 

-Sch. 2, Para 1 — Suits of civil nature. 

Suits cognizable by a Civil Court to which the 
provisions of the C. P. Code apply may be refer¬ 
red to arbitration. AIR (V 13) 1926 Sind 128: 20 
SLR 116: 98 Ind Cas 550 (DB). 

-Sch. 2, Para. 1 — Point at issue. 

Whether or not the Court can legally enquire in¬ 
to any question on which the parties join issue is a 
dispute within the meaning of para. 1 and can be 
referred to arbitration. AIR (V 12) 1925 Cal 812: 
87 Ind Cas 633: 52 Cal 559: 42 CLJ 26: 29 CWN 
888 (DB). 

-Sch. 2, Para. 1 — Failure to pay a claim. 

A failure to pay a claim constitutes a matter in 
difference between the parties to a submission. 
AIR (V 11) 1924 Sind 117: 80 Incl Cas 1009: 17 SLR 
86 . 

—Sch. 2. Para. 1 — Failure to pay claim. 

A mere failure to pay a claim constitutes a differ¬ 
ence between the parties to a submission. AIR (V 
11) 1924 Sind 105: 80 Ind Cas 869: 17 SLR 15. 

— Sch. 2, Para. 1 — Matters in difference in suit. 

Tile Court’s jurisdiction to refer to arbitration is 
confined to matters in difference in the sr.it itself, 
and not extended to all matters in dispute between 
the parties. AIR (V 8) 1921 Mad 709: 65 Ind Cas 
93: 14 MLW 666: 1921 MWN 756 (DB). 

-Sell. 2, Para. 1 — Subject of reference-with¬ 
drawal of part of claim after reference. 

A portion of the claim under reference to an 
arbitration cannot be withdrawn without the con¬ 
sent of the other party. AIR (V 6) 1919 Cal 1030: 
28 CLJ 275: 46 Ind Cas 477 (DB). 

-Sch. 2, Para. 1 — Subject of reference — Con¬ 
struction to be liberal — Whole case referred — 
Power to award money or impose other conditions 

— Duty of Court in dealing with award. 

■Where parties apply to the Court to refer their 
muqaddama to the arbitration of a particular per¬ 
son the words used in the application should not 
be interpreted in a narrow sense but should 
b© taken to mean that the parties ask for the set¬ 
tling of all their disputes through arbitration and 
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the arbitrator could award damages or impose 
other conditions. (1912) 15 Ind Cas 321 (Oudh). 

-Sch. 2, Para. 1 — Subject of reference. 

The subject matter of every suit which can be 
instituted in Civil Court cannot be referred to 
arbitration. (1910) 32 All 503 : 7 ALJ 761 : 6 Ind 
Oas 219. (DB>,a — f .*- i : -_ 

12. Validity of reference and award. 

(a) General. — 

See also N. 1, 5 and Para. 20. 

(a-1) Action of arbitrator. 

(b) Death of party. 

- (c) Minor. * ~ t' . -• 

(d) Pending suit. •-£ 

(e) Procedure. 

(a) General. ~ : 

-Sch. 2, Para 1 —Power of one partner t© hind 

others by reference to arbitration — Attends 
powers. 

It is not a part of the authority of one partner 
of a firm to refer a suit to which the firm is a 
party to arbitration. The authority of a Partner 
instructing an attorney acting on behalf of the 
firm does not include an authority to refer the mat¬ 
ter to arbitration without the consent of the other 
partners, still less an authority to refer the matter 
to the arbitration of the attorney himself. AIR 
(Vol 19) 1932 Cal 343 : 36 CWN 8: 138 Ind CM 38$ 
(DB). 

-Sch. 2, Para 1 — Minor points not dealt with. 

When it appears from the evidence on the record 
that the parties agreed, to the settlement of the 
disputes in a certain manner and gave up the 
remaining points which they apparently considered 
to be trivial, the incomplete character of the award 
cannot be considered to be fatal to its validity, 
when the arbitrator gives his award according to 
the agreement. 177 Ind Cas 89 : AIR (Vol 16) 
1929 Lah 831. - 

-Sch. 2, Para 1 — Dispute as to use of mosque. 

Where an award does not purport to deal with 
the question of tauliat or management of a mosque 
but only determines which party is entitled to the 
use of the mosque and decides one of them to be so- 
entitled, the award of tha t character is not open to 
objection. 98 Ind Cas 998 : AIR (Vol 14) 1927 All 
128 (DB). 

——Sch. 2. Para 1 — Scope of reference. 

An award not contemplated or authorized by the 
order of reference is invalid. It is impossible accor¬ 
ding to the Statute Law of India that one and the 
same arbitration should beheld as to matters within 
the jurisdiction of the Court and matters without 
(he jurisdiction of the Court, between the par¬ 
ties to the suit and between them and other persons 
and partly upon an order of reference and partly 
under an agreement. 92 Ind Cas 633 : 28 Bom. 
LR 217 : 3 OWN 127 : 24 ALJ 13 : 43 CLJ 14 : 27 
PLR 35 : 1926 MWN 96 : 3 PLR 330 : 53 IA 1 : 
53 Cal 258 : AIR (Vol 12) 1925 P.C 293 : 49 MLJ 812. 

-Sch. 2, Para 1 — Award not in conformity in the 

order of reference. 

It is incumbent upon arbitrators acting under 
an order made in pursuance of paras. 1 and 2 
strictly to comply with its terms. The Court does 
not thereby part with its duty to supervise the 
proceedings of the arbitrators acting under the 
order. An award made otherwise than in accor¬ 
dance with the authority by the order conferred 
upon them is an award which is “otherwise invalid” 
and which may accordingly be set aside by the 
Court, under para 15. 92 Ind Cas 633 : 28 Bom. LR 
217 : 3 OWN 127 : 24 ALJ 13 : 43 CLJ 14 : 
27 PLR 35 : 1926 MWN 96 : 3 PLR 330 : 53 IA 1 : 
53 Cal 258 : AIR (Vol 12) 1925 P C293 : 49 MLJ 812. 

■-Sell. 2. Para 1 — Oral — Value of — Writing 

when necessary. jtWI 
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There is no question that, in law, an oral award 
is good and binding on the parties to the reference, 
if the parties desire to have the award made a 
■decree of the Court it may be necessary for them 
to get the award reduced to writing to be filed in 
Court : but so far as the effect of the award on 
subsequent suit, dealing with the subject-matter 
of the award, is concerned, the award will bar the 
suit whether it be oral or whether it be in writing. 

2 Bur. LJ 163 : 79 Ind Cas 742 : AIRCVol 11) 1924 
Rang 60 (DB). 

-Seh. 2, Para 1 — Dispute — Meaning of. 

A dispute implies an assertion of a right by one 
party and a repudiation thereof by another. The 
.appellant wanted a variety of information from 
the respondents to enable him to judge whether 
the goods supplied were or were not according to 
the Contract. Amongst other things, he demanded 
the production of the basis and shipment samples. 
The respondents declined to comply with the re¬ 
quest. But there was at no stage an assertion by 
the appellant that the goods had not been supplied 
.according to the contract and consequently there 
was not and could not be a repudiation by the res¬ 
pondents of any such possible assertion. 

Held, that there was no “dispute” which could 
be and had been validly referred to arbitration. 64 
Ind Cas 798 ; 33 CLJ 545 : AIR (Vol 8) 1921 Cal 
342 (DB). 

-Sell. 2, Para 1 — Reference to Court — Arbitra¬ 
tion. 

When a suit is not maintainable under the law 
an agreement by a party to abide by the decision of 
Court cannot be binding. 19 CWN 1141 : 21 Ind 
Cas 958 : AIR (V 2) 1915 Cal 577 (DB). 

——Sch. 2, Para. 1 — Validity of reference — As¬ 
sistant Collector — Power of. 

An award on reference made by Assistant Collec¬ 
tor of second class in mutation proceedings., is 
invalid as the reference itself is ultra vires. (1910) 

7 ALJ 69 : 5 Ind Cas 519. 

-Sch. 2, Para. 1 — Parties — Partners — Powers 

•of partner. 

One partner cannot bind the firm by submission 
to arbitration unless he has formal or informal 
special authority in that respect. (1910) 11 CLJ 
€58 : 14 CWN 1106 : 6 Ind Cas 63 (DB). 

(a-1) Action of arbitrator. 

-Sch. 2, Para I — Arbitrator reading inadmi¬ 
ssible evidence. 

An arbitrator, reading a letter which was even¬ 
tually rejected as evidence, cannot be said to have 
been prejudiced by the letter and so is not guilty 
of any misconduct, and as such his award cannot 
be set aside. 30 Bom. LR SO : 40 Bom. 40 : 108 
Ind Cas 18 : AIR (Vol 15) 1928 Bom. 55 (DB). 
-Sch. 2, Para 1 — Will — Construction — Arbi¬ 
trator's power. 

Where a will directed that a legatee should take 
his share on attaining a particular age, but the 
other legatees and executors agreed before arbi¬ 
trators that the legatee may be given his share 
even before he attained that age and the arbitrators 
found after construing the will that the interest 
of the legatee was absolute and not limited. 

Held that the decision of the arbitrators em¬ 
powering the legatee to take his share before the 
particular age was valid. 109 Ind Cas 821 : 6 Pat 
556 : AIR (Vol 15) 1928 Pat 7 (DB). 

*-Sch. 2, Para 1 — An arbitrator absent at one 

meeting — Effect. 

Absence of one of the arbitrators at one of the 
meetings, at which, it is shown, that nothing mate¬ 
rial was done, does not make the award invalid. 
€0 Ind Cas 181 : 12 LW 505 : AIR (V 7) 1920 Mad 
288 . 
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: - - (b) Death of party. 

-Sch. 2, Para. 1 — Plaint signed by one partner 

— Reference by another. 

Alter filing of the suit, the managing partner 
of plaintiff’s firm who had signed and verified the 
plaint died and management was assumed by 
another partner, M. Then a reference was made 
to arbitration and application was signed by M 
personally and by the plaintiff’s pleader without 
mentioning that he had instruction to sign it. 

Held, that the reference was not bad and that 
it was not necessary for the pleader to state that 
he had instructions to sign the petition nor for 
M to say that he was signing in his dual capacity. 
117 Ind Cas 783 : AIR (Vol 17) 1930 Sind 49. 

-Sch. 2 Para 1 — Death of one of the parties 

— Effect of — AgTeement among parties to bind 
themselves and representatives. 

The arbitration is not revoked by the death of 
one of the parties if there is an agreement among 
the parties to bind themselves and their representa- 
tives-in-interest by the arbitration. Where one of 
the parties to an arbitration dies before the con¬ 
clusion of the proceedings ins representative should 
be brought on record but where the party dies 
after every business is finished except the grant 
of award the parties and other representatives are 
bound even if the uarty dies. (1912) 15 CLJ 360: 
13 Ind Cas 161 (DB). 

-Sch. 2 Paras 1 and 16 — Parties — Death of 

one — Reference to arbitration — Death of one 
of the parties — if revokes the authority of arbi¬ 
trator. 

The death of one of the parties to an arbitral 
tion does not necessarily revoke the authority of 
the arbitrator. (1911) 33 All 645 : 8 ALJ 678: 11 
Ind Cas 935 (DB). 

-Sch. 2 Para 1 — Parties — Death of one Party 

before award is made — Effect — English law. 

The death of one of the parties to a reference 
to arbitration does not ‘ipso facto’ revoke the re¬ 
ference; the English common Law rule however 
is quite the reverse of the above. The question 
whether a legal representative of a deceased party 
to a reference to arbitration is bound by the con¬ 
tract of reference, depends upon whether the right 
is purely personal to the deceased or whether it 
survives to his legal representatives: where such 
legal representative becomes a party thereto and 
proceeds with the investigation, the award is bind¬ 
ing on him. (1911) 14 CLJ 183: 11 Ind Cas 481 
(DB). 

(c) Minor. 

-Sch. 2,Para I — Minor party — Reference with¬ 
out knowledge of guardian ad litem. 

When a guardian has been appointed for the 
minor, it is that guardian alone who can represent 
the minor in all proceedings in that suit. If with¬ 
out any reference to the guardian ‘ad litem’ of 
the minor the other parties to the suit refer their 
disputes to arbitration the minor's uncle profes¬ 
sing to act as the guardian, the award cannot bind 
the minor. AIR (Vol 17) 1930 All 6i6: 1930 ALJ 
923 (DB). 

-Sch. 2, Para 1 — Minor — Whether bound by 

arbitration consented to by natural guardian. 

A natural guardian can cn behalf of a minor 
enter into an arbitration so as to be binding on 
minor if it is proper, reasonable and for the bene¬ 
fit of minor. AIR (Vol 7) 1920 Bom 32: 44 Bom 
202: 22 Bom LR 266: 56 Ind Cas 399 (DB). 

- Sch. 2, Paras 1 and 16 — Minor — Negligence 

of guardian — Award if binding on minors. 

Where a minor, party to a reference, is not pro¬ 
perly represented in the arbitration proceedings and. 
his guardian fails grossly anq fraudulently in his 
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duty to protect his interests, the award passed by 
the arbitrators is not binding on the minors. AIR 
(Vol 7) 1920 Mad 195: 56 Ind Cas 593 (DB). 

- Sch. 2, Para 1 — Minor Reference. 

A minor is bound by an agreement of arbitra¬ 
tion entered into by his predecessor in title. AIR 
(Vol 6) 1919 Cal 295: 23 CWN 293: 50 Ind Cas 879 
(DB). 

--Sell. 2, Para 1 — Minor — Reference — Appli¬ 
cation to Court — Not signed by parties — Award 

— Validity of. 

Sch. II, Para 1 does not require that the appli¬ 
cation in writing for an order of reference to arbi¬ 
tration should necessarily be signed by the parties 
to the suit agreeing to the reference. Where one 
of the parties to a suit being an infant, the agree¬ 
ment to refer was signed by the adult parties and 
by the ‘guardian ad litem’ of the infant and all 
the parties, including the guardian, appeared be¬ 
fore and the Judge, thereupon, made an order of 
reference. 

Held, that the order was proper and the award 
thereon was not vitiated. AIR (Vol 2) 1915 PO 
79: 43 Cal 290: 43 IA 1: 20 CWN 137: 30 MLJ 67- 
14 ALJ 97: 3 LW 145: 19 MLT 108; 23 CLJ 130: 
(1916) 1 MWN 67: 18 Bom LR 308: 32 Ind Cas 161. 

-Sch. 2, Para 1 — Minor — Reference Guar¬ 
dian’s assent — Repudiation by other party — 
Validity. 

A natural guardian can refer a question that 
concerns the ward to arbitration and when the 
question does not concern the minors solely but 
also the guardian there is consideration and mutua¬ 
lity sufficient to preclude the other party to the re¬ 
ference from repudiating it. AIR (Vol 2) 1915 LB 
110: 8 Bur LT 122: 29 Ind Cas 800. 

-Sch. 2, Para 1 — Minor — Submission to arbi¬ 
tration by guardian — How far binding on ward. 

A guardian may submit to arbitration on be¬ 
half of his ward so to bind both himself and the 
ward; but where he is. in his individual capacity, 
a party to the submission and his interest is ad¬ 
verse to that of the ward, he cannot submit on be¬ 
half of the ward. The whole question to be consi¬ 
dered is whether the reference is lor the benefit 
of the ward and the award will be binding on him 
if it is found to be beneficial to him. (1911) 14 
CLJ 183: 11 Ind Cas 481 (DB). 

-Sch. 2, Para 1 (S. 56 old Code) — Arbitration 

— Award — Reference — All parties — Minor party 
when not interested. 

A suit was brought against several persons one 
of whom was a minor. An official of the court 
was appointed guardian ad litem for the minor 
defendant but he did not put in an appearance. 
The parties with the exception of the said minor 
applied to the court to refer the matters in dispute 
to arbitration. The reference was made and an 
award was given by the arbitrators whereby the 
minor was exempted from the plaintiff's claim. Ob¬ 
jections being taken by the award. 

Held that minor not having put in an appear, 
ance nor contested the suit was not. a person in¬ 
terested in the matters which were referred to arbi¬ 
tration within the meaning of S. 1 Sch. II of the 
Code of Civil Procedure, and his not joining in the 
reference did not invalidate it. (1910) 7 ALJ 807 
(809) (DB). 

-Sell. 2, Para 1 — Parties — Joint Hindu family 

— Power of Manager to refer on behalf of minor 
members. 

It is competent to the manager of a joint Hindu 
family to represent the minor members of his 
branch and agree on their behalf to a reference 
to arbitration regarding the partition of the family 
property. (1910) 7 Ind Cas 31 (Cal) (DB). 


(d) Pending suit 

-Sch. 2, Para 1 — Suit on pro-note by assignee 

against assignor and executant — Denial of consi¬ 
deration by executant — Reference of suit to arbi¬ 
tration at the instance of plaintiff and executant 
alone — Award — Validity of. 

Where a suit by the assignee of promissory note 
against the executant and assignor in which the 
executant pleaded absence of consideration was re¬ 
ferred to arbitration at the instance of the execu¬ 
tant and the plaintiff but without discharging the 
assignor from the array of parties: 

Held, that the assignor was not a ‘pro forma’ de¬ 
fendant and was interested in meeting the defence 
of the executant as the plaintiff himself and hence 
the reference was in contravention of Sch. n, 
Para 1, Civil P. C. and hence the award was in¬ 
valid. 

Quaere— Whether it is open to some parties in 
a pending litigation to refer any controversy bet¬ 
ween them to arbitration, leaving the difference 
between one of them and some other party to be 
settled by Court. AIR (Vol 20) 1933 All 739: U933) 
ALJ 602: 147 Ind Cas 869. 

-Sch. 2. Para 1 — A suit is not pending between 

the dates of its dismissal for default and its restora¬ 
tion. AIR (Vol 13) 1926 Mad 1211: 97 Ind Cas 
465 (DB). 

-Sch. 2, Para 1 — Pendency of suit — Jurisdic¬ 
tion of Court. 

The provisions of Sch. II as to an agreement to 
refer to arbitration are practically all permissive 
and it is nowhere laid down or even suggested that 
such agreement made between the parties to a 
pending suit cannot be carried out except under 
the orders of the Court. AIR (Vol 12) 1925 Nag 
203: 83 Ind Cas 22. 

-Sch. 2, Para 1 — Pendency of pow’er — Refe¬ 
rence to High Court under S. 17 Ajmer Courts Regu¬ 
lation. 

Where after a reference to High Court under S. 17 
of the Ajmer Courts Regulation and before the 
High Court gave its answers, the parties referred 
the matter in dispute to arbitration. 

Held, that until the Ajmer Court passed its final 
judgment on receiving the answer from the High 
Court, the case must be deemed to be pending judg¬ 
ment. and that in spite of the reference to the High 
Court, the agreement to refer to arbitration was 
valid.’ After the reference to arbitration the Court 
cannot deal with the matter in suit in any way. 
AIR (Vol 9) 1922 All 173 : 44 All 91 : 19 ALJ 876 i 
64 Ind Cas 601 (DB). 

-Sch. 2, Para 1 Pendency of suit — Effect. 

The words “any other law for the time being in 
force” refer to amendments of, or substitutions for, 
the Arbitrations Act. or other piece of legislation on 
that, subject-matter. They do not include O. 23, 
R. 3. Reference to arbitration in a pending suit 
without intervention of Court cannot be recognis¬ 
ed. AIR (Vol 8) 1921 Cal 233: 25 CWN 127: 61 Ind 
Cas 919. 

(c) Procedure. 

-Sch 2, Para. 1 — Agreement to refer to arbi¬ 
tration — Whether should be in writing. 

Where the parties say that they wish to refer 
the matter in dispute to a certain person and abide 
by his decision, that person is clothed with the 
powers of an arbitrator. A written application to 
refer to arbitration is not necessary. When the 
Court passes an order of reference though not on 
a written application, the award is valid and bind¬ 
ing and the order cannot be superseded. AIR (Vol 
20) 1933 Rang 407: 12 Rang 1: 149 Ind Cas 918. 
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—Sch. 2, Para. 1 — Arbitration — Objection to 
award. 

The parties to a suit stated that they would ac¬ 
cept the statement which certain pleaders of the 
Court, whose names were mentioned, would make 
without taking oath. The pleaders were to decide 
all the points in dispute among the parties and 
were also to dispose of the question of costs. On 
this statement of parties being recorded, the Court 
referred the case to those pleaders. The pleaders 
filed a written statement and the Court at once 
proceeded to decide the case in accordance with the 
statement. 

Held, that the whole proceeding was one of arbi¬ 
tration, and the award was not final, it not having 
been pronounced in the circumstances mentioned 
in Cl. (1) of para. 16. The Court should have 
allowed, the parties ten days time to object to the 
award. After considering the objections, if any, 
it was open to the Court to accept the award if it 
saw no reason to remit it and then to make a 
decree on foot of the award. AIR (Vol 14) 1927 
All 614; 102 Ind Cas 608 : 25 ALJ 787 (DB). 

-Sch. 2, Para. 1 — Signature of pleader only to 

reference. 

Absence of party’s signature on the application 
for reference will not invalidate the award where 
the pleader who was conducting the case on his 
behalf and who had been specially authorised in 
the vakalatnama, to refer the suit to arbitration, 
had actually affixed his signature to the application 
and the party had appeared before the arbitrator 
during the proceedings. Specially, it does not lie 
in the mouth of the opposite party to pick holes 
in the award on this score. AIR (Vol 14) 1927 Lah 
362: 8 Lah 693: 104 Ind Cas 202: 9 LLJ 569 (DB). 

-Sch. 2, Para. 1 — Reference by father of joint 

Hindu family — If binding on sons. 

A reference to arbitration made by the manager 
of a joint Hindu family consisting of himself and 
his sons is binding upon the sons unless the latter 
can show that the father’s act was tainted with 
fraud or collusion or was otherwise done in bad 
faith. AIR (Vol 14> 1927 Lah 362: 8 Lah 693: 104 
Ind Cas 202: 9 LLJ 569 (DB). 

-Sch. 2, Para. 1 — Signature by son of party — 

Appearance by party — Effect. 

V/here a reference was not signed by one of the 
parties, but it was signed by his son and verified 
by his pleader and he himself appeared before the 
arbitrator, 

Held, that the award was valid. AIR (Vol 11) 1924 
All 457 : 84 Ind Cas 640: 4 LRA (Civ) 472 (DB). 

-Sch. 2, Para. 1 — Form of reference — Strict 

compliance with statute necessary. 

The provisions of Sch. II para 1 must be strictly 
complied with in order that there may be a valid 
reference to arbitration in a suit. AIR (Vol 6) 
1919 Cal 232: 49 Ind Cas 262. 

-Sch. 2, Para. 1 — Parties — Application by 

some of the parties — Effect of. 

Quaere — Whether an order of reference to arbi¬ 
tration made by the Court on the application of 
the plff. and one of the defts. is legal. AIR (Vol 
5) 1918 Cal 287: 44 Ind Cas 480 (DB). 

-Sch. 2, Paras 1 and 2 — Reference to Chamber 

of Commerce — Rules of Chamber if binding. 

If a party to a contract has agreed to submit 
to an arbitration of the Bengal Chamber of Com- 
nierce he is bound by the rules of that Chamber 
ln the matter of hearing and adjudicating on, 
such disputes. AIR (Vol 3) 1916 Cal 689; 42 Cal 

1H0: 19 CWN 820 : 21 CLJ 584 : 30 Ind Cas 681 
(DBJ. 


- Sch. 2, Para 1 — Form of Reference — OraB 

submission if valid. 

A verbal submission to arbitration is valid, even 
though there is a likelihood of a question of title 
to immoveable property being affected. (1911) 14 
CLJ 188: 11 Ind Cas 481 (DB). 

-Sch. 2, Para 2. 

-Sch. 2, Para 2 — Pleader as arbitrator —> No 

authority but subsequent assent of party — Effect. 

Where a pleader of a party appoints himself as 
arbitrator without any special authority and that 
party joins in the reference, neither such reference 
nor the pleader’s conduct is objectionable. AIR 
(Vol 17) 1930 Sind 190: 123 Ind Cas 694 (DB). 

-Sch. 2, Para. 2 — Reference by pleader — 

Authority. 

A pleader can refer a matter to arbitration on 
the strength of his vakalatnama without any spe¬ 
cial authority from his client though such autho¬ 
rity was necessary under the old Code. AIR (Vol 
17) 1930 Sind 190: 123 Ind Cas 694 (DB). 

-Sch. 2, Para. 2 — Scope — Question of law. 

The scope of paragraph 11 is really limited to 
questions of law. It is true that it is not expressly 
stated in this paragraph that the statement of the 
special case must relate to questions of law: but 
sufficient indication in this direction is given as 
to the scope of this rule by the wording of the 
form No. 4 of the Appendix to this schedule which 
expressly refers to questions of law to be stated 
for the opinion of the Court. AIR (Vol 12) 1925 
Bom 22: 48 Bom 663: 26 Bom LR 836: 84 Ind Cas 
378 (DB). 

-Sch. 2, Para. 2 — Revocation of appointment — 

Authority of pleader. 

A pleader has no authority to revoke the appoint¬ 
ment of arbitrators made by his clients, without 
instructions from the client, and to appoint a new 
arbitrator in substitution. AIR (Vol 9) 1922 Nag 
39: 65 Ind Cas 879 : 5 NLJ 229: 18 NLR 140. 

-Sch. 2, Para 2 — Arbitrator — Commissioner 

— Difference between. 

The Commissioner submits his reports for the ap¬ 
proval of the Court and has no greater power 
than what the parties and the Court choose to 
give him but an arbitrator has a final authority 
to decide all matters in difference forming the sub¬ 
ject of reference subject to the power of the Court, 
to set aside the award on certain grounds. AIR 
(Vol 1) 1914 Oudh 183: 25 Ind Cas 227 (DB). 

-Sch. 2, Para 2 — Parties — All should join. 

In order that a reference may oe made under 
R. 2 of the Schedule II all parties must join in 
the application to the Court. It is not enough if 
the petition is signed by all. 50 PLR 1911- 17 PR 
1911: 39 and 200 PWR 1911: 9 Ind Cas 195. 

-Sch. 2, Para 2 and S. 54 — Old Cede Ss. 525, 

2 — Order refusing to file award — Decree — 
Appeal. 

No appeal will lie from an order refusing to file 
an award between the parties without the inter¬ 
vention of a Court. 1903 AWN 234: 26 A 205 (DB). 

-Sch. 2, Para 3. 

1. Court shall, by order, refer. 

2. Effect of order of reference. 

3. Matter in difference. 

4. Shall fix such time as it considers reason¬ 
able. 

5. Power of court after reference. 

1. Court shall, by order, refer. 

-Sch. 2, Para. 3 — Court, if can compel party 

to refer to arbitration matter not agreed to be 
referred. 

While Para 3 of Sch. n restricts the limitation 
on the Court’s power in the case of matters refer- 
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red to- arbitration; it does not thereby ' give the 
Court power to compel one of the parties to go to 
arbitration on a. matter which he has not agreed 
shall be referred. There is no provision in the 
schedule which enables a Court directly or indi¬ 
rectly, to force a party to refer a matter in dis¬ 
pute. It has no power to nullify a reference 
lawfully made by an addition, to the matter refer¬ 
red, of some other matter by an amendment of 
the pleadings. The Court cannot, for instance, 
strike out any one of the issues referred because 
the Court has no jurisdiction over the subject- 
matter of the reference after an order of refer¬ 
ence is made. Paragraph 3 (2) of Sch. II provides 
for that, and as the Court cannot substract from 
the subject-matter, so, the Court cannot add to 
the subject-matter, either by allowing an amend¬ 
ment of pleadings or otherwise. AIR (Vol 29) 1942 
Sind 7: 198 Ind Cas 847 (DB). 

-Sch. 2, Para 3 — Whole case referred — Court 

need not frame issues — Issue of jurisdiction. 

Where the whole case is referred to arbitration, 
it is not necessary for the Court to frame issues 
noting the points in dispute between the parties 
and refer them specifically to the arbitrator. 

Where a plea as to jurisdiction depends on ques¬ 
tions of fact as well as of law; an arbitrator has 
full power to decide the question and a Court will 
not be acting illegally in referring such a question 
to an arbitrator. AIR (Vol 19) 1932 All 665: 54 
All 297: 143 Ind Cas 191. 

-Sch. 2, Para. 3 — Restitution of conjugal 

rights — Reference to arbitration — Validity. 

The Court is not competent to refer the question 
of the exercise of its discretion in suits for restitu¬ 
tion of conjugal rights to arbitration but other 
matters in dispute between the parties as distinct 
from the whole suit can be so referred and the 
Court can, on the whole award of the arbitrators 
or on the facts determined by the arbitrators, 
decide whether or not it should exerecise its discre¬ 
tion in favour of the plaintiff. AIR (Vol 17) 1930 
Lah 707: 31 PLR 380: 12 LLJ 105. 

-.Sch. 2, Para 3 — ‘Pending' — Meaning. 

Suit cannot be said to be pending on the date 
of the agreement to refer to arbitration by reason 
of the possibility of an appeal being preferred with¬ 
in the period of limitation prescribed by law 
which period has not expired on the date of the 
agreement. There can be no order of reference 
to arbitration through the Court in such a case. 
AIR (Vol 17) 1930 Oudh 432 (DB). 

——Sch. 2, Para. 3 — Revision — Illegal order of 
reference — Validity of award. 

Where the award made by the arbitrators on re¬ 
ference is impeached on the ground that the 
reference itself is bad the High Court can revise 
the proceedings and, if necessary, set aside the 
order of reference with the result that the award 
will fall through. AIR (Vol 15) 1928 All 740 : 110 
Ind Cas 881: 26 ALJ 1009: 50 All 955 (DB). 

-Sch. 2, Para 3 — Power of Court. 

Although there is no specific provision in the 
second Schedule to the C. P. Code authorizing a 
Court to cancel an order made by it under para. 3 
of the Schedule, yet in a proper case and for good 
cause the Court has inherent power to cancel that 
order. (Case lav/ discussed.) AIR (Vol 12) 1925 
Pat 720; 86 Ind Cas 540: 6 PLT 488. 

- Sell. 2, Para 3 — Reference by parties — Suit 

adjourned from time to time to enable arbitrators 
to make the award — Effect. 

The plaintiff and the only defendant interested 
in tlie subject matter of the suit agreed in writing 
to refer their disputes. Including those in suit, to 
arbitration and the plaintilf presented an applica¬ 


tion that, as the matter in ^suit as well as other 
matters had been referred to arbitration the suit 
should be kept pending and adjourned till an 
award was made, and the Court accordingly grant¬ 
ed the adjournment and - kept the suit pending. 
Further adjournments consented to by the defen¬ 
dant, were applied for by the plaintiff and granted 
by the Court for the purpose of enabling the arbi¬ 
trators to submit their award, and the Court wrote 
to the arbitrators, to expediate and the arbitra¬ 
tors, requested for further time, which was granted 
by the Court on the terms, that if they could not 
finish by the adjourned date, the suit would be 
posted for enquiry before the Court, that the 
parties should endeavour to get the arbitrators to 
pass the award and file the same within the time 
specified and that the arbitrators should be inform¬ 
ed accordingly. After further adjournments the 
Court, on the application of the arbitrators got 
certain accounts filed in another suit between the 
parties in another Court and after some more 
similar adjournments’ to all of which the defen¬ 
dant was a consenting party the award was filed 
and a decree was passed in accordance with it. 

Held, there has been substantially though not 
in form, a reference by Court with the consent of 
the parties. AIR (Vol 9) 1922 Mad 429: 70 Ind 
Cas 410: 15 MLW 111: 31 MLT 52: 1921 MWN 423 
(DB). 

-Sch. 2, Para 8 — Discretion of Court — Arbi¬ 
tration — Application for reference made by 
parties. 

The law gives the parties the right to haye the 
matter submitted to arbitration at any time before 
the judgment is pronounced; and an application 
for reference made by the parties cannot be reject, 
ed by the Court. AIR (Vol 2) 1915 Cal 70 : 24 Ind 
Cas 610 (DB). - 

2. Effect of order of reference. ' : 

-Sch. 2, Para. 3 (2) — Reference subsisting — 

Permission to plaintilf to withdraw and file fresh 
suit. 

The Court has no jurisdiction to intervene and 
give the plaintiff permission to withdraw the suit 
and bring a fresh suit, after the suit has been refer¬ 
red to arbitration and so long as the reference 
subsists. AIR (Vol 25) 1938 All 56: (1937) ALJ 
1163: 1937 AWR (HC) 1083: ILR (1938) All 146: 
173 Ind Cas 895. 

-Sch. 2, Para 3 (2), S. 35 — Reference — Costs 

incurred prior thereto — Omission of arbitrators 
to award such costs — Court, if can award. 

Where the question relating to costs incurred 
iii the litigation prior to a reference to arbitration 
was also referred to the arbitrators but the arbi¬ 
trators left the question undecided and the Court 
did not remit the award on the ground that, it had 
omitted to award costs : 

Held, that as the Court was precluded from 
going into that matter by virtue of the provisions 
contained in Para 3 of Sch. II, it no longer had 
any discretion to award costs. 

Held, turther, that as soon as the dispute as 
regards costs of litigation was referred to arbitra¬ 
tion, the Court became functus officio, so far as 
this matter was concerned and could not decide 
this question. AIR (Vol 19) 1932 All 183: (1931) 
ALJ 1155: 54 All 122: 136 Ind Cas 789 (DB). 

-Sch. 2, Para 3 — Suit under S. 15B. Deccan 

Agri. Relief Act. 1879 — Reference to arbitration 
— Mortgage decree in terms of award — Order dis¬ 
allowing objections to award — Revision: 

Held, that the order was not without jurisdic¬ 
tion and hence revision was not maintainable. 
AIR (Vol 19) 1932 Sind 77: 139 Ind Cas 842 (DB). 
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—Sch. 2, Para. 3 — Order of reference — After 
decree but before appeal — Award passed — Ap¬ 
peal withdrawn — Award if enforceable. 

Where the reference to arbitration was made by 
the parties after the suit was disposed of by the 
trial Court and before the appeal was filed, Held, 
that the award was immune from the objection 
that unless proceedings before the arbitrators are 
stayed under para 18 of Sch 2, C. P. Code there 
might be a clash between the decision of the Court 
and of the arbitrators. The award is enforceable 
if the appeal is subsequently withdrawn. AIR, (Vol 
17) 1930 Oudh 432 : 7 OWN 815 (DB). 

-Sch. 2, Para 3 —* Partition suit — Compromise 

petition defining shares and providing for arbitra¬ 
tion — Arbitration proving abortive — Enforce¬ 
ability of preliminary decree. 

Parties to a partition suit arrived at a compro¬ 
mise and jointly filed a petition of compromise in 
terms of which the Court passed a preliminary 
decree. The earlier part of the petition set out 
the respective shares of the parties and the latter 
part laid down the procedure by which the actual 
division was to be effected. This procedure in¬ 
cluded appointment of certain persons as arbitra¬ 
tors. But the petition nowhere made any mention 
of the application for an order of reference which 
the parties were to make. The arbitration did not 
prove successful, 

Held, that there was no valid order of reference 
Inasmuch as there was no application by the parties 
for such an order. 

Held, further, that although, the latter part of 
the petition of compromise relating to procedure 
and appointment of arbitrators proved abortive, 
still the preliminary decree passed by the Court 
on the basis of the earlier part of it will stand. 
AIR (Vol 16) 1929 Cal 370: 33 CWN 1028: 118 Ind 
Cas 854 (DB). 

— —Sch. 2, Para. 3 — Provisions mandatory. 

The words “shall not, save in the manner and to 
the extent provided in this Schedule deal with 
such matter in the same suit” in para. 3 (2) are 
imperative and convey prohibition and limit the 
scope of the Court’s jurisdiction. AIR (Vol 13) 
1926 Nag 37: 89 Ind Cas 782. 

——Sch. 2, Para. 3 — Revocation of order of re¬ 
ference — Principles. 

Obiter.—In giving leave to revoke a submission, 
the Court shall be satisfied that a substantial mis¬ 
carriage of justice will take place in the event of 
its refusal. It would be contrary to justice to give 
reave to revoke a submission to a party who has 
a consideration for a contract had agreed to submit 
any disputes whether of law or fact, which might 
arise, to arbitration when he found the case going 
against him. The exeicise of the power of giving 
leave to revoke is in general limited to cases where 
the arbitrators are exceeding their jurisdiction 
or refusing jurisdiction or failing to do all that 
their jurisdiction requires them to do. The prin¬ 
ciple underlying the exercise of the power to re¬ 
voke is that the parties take the arbitrators for 
better or for worse, and that their decision is final 
both as to law and fact; unless a substantial mis¬ 
carriage of justice may take place, leave ought not 
to be given. It is no miscarriage of justice for a 
party to be injured by bad law which he has 
agreed to be bound bv. AIR (Vol 12) 1925 All 202 : 
78 Ind Cas 1050 : 5 LRA Civ 319 (DB). 

--Sch. 2, Para 3 — Pendency of reference. 

When cases referred to arbitration appear in a 
special list it cannot be said necessarily because of 
cl. 2 that the arbitration cannot be superseded and 
a right and proper order made in the suit itself. 
By referring matters to arbitration under Sch. II 
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parties are not to be allowed to delay the solution 
of their differences. AIR (Vol 12) 1925 Cal 83: 
83 Ind Cas 128: 28 CWN 755. 

-Sch. 2, Para 3 — Appointment of Receiver — 

Pending reference. 

The Court is competent to appoint a Receiver in 
the interval between the submission of an award 
and the final acceptance or rejection of it and also 
where an arbitrator is proceeding with a reference. 
But in the latter case the power of the Court should 
not be exercised save in exceptional circumstances. 
AIR (Vol 12) 1925 Sind 102: 78 Ind Cas 84: 18 
SLR 303. 

-Sch. 2, Para 3 — Arbitration — Resiling from 

— Not permissible. 

A party cannot resile from a reference to arbi¬ 
tration at his sweet will and pleasure and it 
cannot avail him to show that having once agreed 
to the reference he repents of his action. AIR 
(Vol 1) 1914 Oudh 327: 17 OC 386: 2 OLJ 129: 27 
Ind Cas 424. 

3. Matter in difference. 

——Sch. 2, Para 3 — Powers of arbitrator — Re¬ 
ceipt of payment. 

An Arbitrator as such is not such an officer of 
the Court as is authorized to receive on behalf of 
the Court deposits of money made by the parties. 
He is appointed to arbitrate on matters in dispute, 
make his award and file it in Court, therefore, a 
payment to arbitrator does not amount to payment 
of money into Court. AIR (Vol 11) 1924 Rang 263: 
80 Ind Cas 238 : 3 Bur LJ 6 (DB). 

4. Shall fix such time as it considers reasonable. 

-Sch. 2, Para 3, O. 9, R. 8 — Arbitrators dis¬ 
agreeing — Parties agreeing to abide by decision 
of umpire — Court fixing day for umpire’s report 

— Plaintiff absent on that day — Suit, if can be 
dismissed for default. 

Where upon a difference between the arbitra¬ 
tors, the parties agree to abide by the decision of 
an umpire fer whose report a day is fixed by the 
Court but the plaintiff remaining absent on that 
day and the suit cannot be dismissed for default 
under O. 9, R. 8, on a day when the umpire is ex¬ 
pected to file his report. AIR (Vol 24) 1937 Pesli 
49: 1937 Pesh LJ 49: 168 Ind Cas 866. 

- Sch. 2, Para 3 — Contents. 

If a Court wants to appoint an arbitrator under 
Sch. 2, it is bound to pass an order to that effect 
and fix a date for the return of the award and 
also for objections being filed. AIR (Vol 10) 1929 
Mad 789 (DB). 

-Sch. 2, Para 3 — Time for making the award. 

The provision of Cl. 3, Sch. 2 that the Court shall 
fix such time as it thinks reasonable for the mak¬ 
ing of the award is mandatory. To leave the arbi¬ 
trators collectively with a free hand as to time 
subject to no limit imposed by the Court, is exactly 
what the Act is taking measures to avoid. 

The words of Cl. 3 “shall fix such time as it 
thinks reasonable for the making of the award” 
mean “shall fix such time for the making of the 
award as it thinks reasonable in that behalf.” It 
cannot be assumed that it is no part of the inten¬ 
tion of the statute to limit the power of the Court 
as to what it mav do bv consent of parties in thia 
matter. AIR (Vol 10) 1023 Cal 410: 27 CWN 420 : 
80 Ind Cas 459. 

— — Sch. 2, Para 3 — Time for making award. 

It is the duty of the Court to appoint a date 
within which to make the award. Where it does 
not do so, but fixes a date for the filing of the 
award made before but filed beyond that date ran 
be received. AIR (Vol 5) 1918 Oudh 14 : 5 OLJ 
205: 46 Ind Cas 324. 
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*■-Sch. 2 , Para 3 — Time for making award — 

Award made within time but filed after the time 
fixed by a Court — Validity of. 

An award if made within the time fixed is valid 
even though it may have been filed after the 
time fixed by the Court for submitting it. AIR 
(Vol 3) 1916 Pat 21: 37 Ind Cas 844. 

- Sch. 2, Para 3 — Time not fixed for making 

award — If fatal. 

Where the Court had fixed no time for making 
the award but had fixed one for filing it held that 
the award filed before the latter date is not invalid. 
(1913) 16 OC 233: 20 Ind Cas 773 (DB). 

—Sch. 2, Para. 3 (1) — Fixing of time for award. 

An award to be valid must be passed by the arbi¬ 
trator upon submission by the Court of a matter 
in dispute and fixing the time for making an award 
and made upon an application to the Court signed 
by all parties interested in the subject matter and 
if a Court does not fix a time for making an award 
it commits an irregularity. (1909) 6 ALJ 333- 1 
Ind Cas 146 (DB). 

5. Power of Court after reference. 

-Sch. 2, Para 3 — Reference — Duty of Court. 

Where a matter is referred to arbitration, the 
Court has only to proceed according to the provi¬ 
sions of Sch. II, Civil P. C. or, in the alternative, 
to supersede the arbitration and then call the 
parties and act under the sections and rules em¬ 
bodied in the Civil P. C. AIR (Vol 24) 1937 Pesh 
49: 1937 Pesh LJ 49: 168 Ind Cas 866. 

-Sch. 2, Paras. 3 (2), 5, 8, 15 — Arbitration should 

be superseded only if strong and irresistible case 
is made out. 

By adding Para 2 to S. 508 of the Code of 1882, 
(which is the same as Para 3 (2) in the Second 
Schedule of the present Code) the Legislature has 
not deprived the Court of all its powers over an 
arbitration proceeding under its order, except in 
the cases incorporated in Paras 5, 8 and 15 of the 
Second Schedule. The Court has jurisdiction in a 
proper case, to grant leave to revoke an arbitra¬ 
tion on good cause being shown. But that juris¬ 
diction lias to be exercised with great care and 
caution and should never be considered a venue 
for making applications from time to time, in 
pending arbitrations, with a view to obstruct the 
progress of the arbitration. Unless, therefore, a 
strong and irresistible case is made out the Court 
should be reluctant to supersede an arbitration. 
AIR (Vol 21) 1934 Bom 338: 36 Bom LR 827: 153 
Ind Cas 949. 

-Sell. 2, Para 3 — Reference — Refusal of arbi¬ 
trator to act — Power of Court to supersede refe¬ 
rence suo moto. 

Where an arbitrator to whom a case has been 
referred refuses to act. the Court has no power to 
supersede the arbitration ‘suo moto' except on an 
application and after the opposite party lias been 
given an opportunity of being heard. AIR (Vol 19) 
1932 Oudh 151: G Luck 393: 7 OWN (CC) 1043: 129 
Ind Cas 162. 

-Sch. 2, Para. 3 — Power of Court alter refer¬ 
ence. 

After a Court has. on the application of the 
parties, referred a pending suit to arbitration, its 
power to further deni with the case is of a very 
limited nature, a.s for example if there is no occa¬ 
sion to remit the award under para 14 and if a 
party’s application to set aside the award under 
para 15 is dismissed, the Court can act. if at- all. 
under para 12 only, AIR (Vol 17) 1930 Lah 26 
(DB). 

-Sell. 2, Para 3 — Compromise after reference 

— Power of Court to record. 

Where after the parties to a suit had referred it 
to arbitration, a compromise was arrived at be¬ 


tween them, but there was no order superseding: 
the arbitration. 

Held, the Court had no jurisdiction to record 
the compromise. AIR (Vol 11) 1924 Cal 722- 83 
Ind Cas 606: 51 Cal 432 (DB). 

-Sch. 2, Para 4. 

-Sch. 2, Para 4 — Three persons appointed a» 

arbitrators and one of them as ‘sarpanch*_Decree 

in accordance with majority verdict — Legality of. 

The parties to a suit agreed that three persona 
should be appointed arbitrators and one of them 
should be appointed the ‘sarpanch’ and they should 
decide the case. No provision was made for any 
difference of opinion. The arbitrators could not 
agree and there was a majority of 2 to 1. The- 
Court accepting the majority verdict made a decree: 

Held, that the agreement clearly meant that only 
in the case of a unanimous decision, there would 
be a valid award and not otherwise, and that the 
precaution that a Court ought to take, according 
to Para 4 of Sch. II, Civil P. C. was not taken by 
the Court below and hence the decree was bad. AIR 
(Vol 21) 1934 All 109(1): (1934) ALJ 66: 3 AWR 
(HC) 270: 147 Ind Cas 623(1). 

-Soh. 2, Para 4 — Arbitrator, whether can be 

appointed umpire. 

A person who is to be appointed the umpire 
should not be at the same time an arbitrator. AIR 
(Vol 19) 1932 Cal 491: 36 CWN 332: 138 Ind Ca3 
651. 

-Sch. 2, Para 4 — Award by majority — Validity. 

Where the matter in dispute in a pending suit 
was referred to the arbitration of two arbitrators 
and an umpire and the terms of the reference pro¬ 
vided for a decision according to the opinion of the 
majority in the event of there being any dissent, 
and after the proceedings were over the dissenting 
arbitrator left the place after expressing his dissent 
from the opinion of the majority and the award, 
was reduced to writing the next day. 

Held, the award was in accord with the terms of 
the reference and was perfectly valid. AIR (Vol 12) 
1925 Oudh 712: 88 Ind Cas 547 (DB). 

-Sch. 2, Para 4 — Power to appoint umpire —• 

Jurisdiction. 

Where the question was whether the Committee of 
the Delhi Piece-goods Association had jurisdiction 
to appoint an umpire until the two arbitrators ap¬ 
pointed by the parties had not only failed to agree 
as to the merits of the disputes but also had differed 
as to the choice of the umpire. 

Held, enough had occurred to give the Committee 
of Delhi Piece-goods Association, under the rules 
accepted by the parties, jurisdiction to appoint, ah 
umpire, because the arbitrators had differed in such 
conclusive fashion as to put it beyond doubt that 
they were not going to deliver a joint award. AIR 
(Vol 9) 1922 All 219: 44 All 472: 20 ALJ 377: 67 Ind 
Cas 487 (DB). 

-Sch. 2. Para 4 — Decision of majority — When 

binding on parties. 

Where a dispute Is referred to several arbitra¬ 
tors and the deed of reference does not provide for 
the prevalance of the views of the majority in the 
case of the decision not being unanimous, a majo- 
ritv award cannot be maintained AIR (Vol 6) 19ff> 
Pat 74 : 49 Ind Cas 522 (DB). 

-Sch. 2. Paras 4 and 16 — Majority award. 

A majority award is not bad even in the absence 
of a specific provision to that effect in the refe¬ 
rence. AIR (Vol 5) 1918 Cal 644: 21 CWN 895: 40 
Ind Cas 6-16 (DB). 

-Sch. 2. Paras 1 and 6 — Umpire — Award — 

No consultation with arbitrators. 

On the arbitrators disagreeing the Court under 
the terms oi submission appointed an Umpire who 
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gave an award without consulting the arbitrators 
and differing both their awards. 

, Held, that the award was valid and the Umpire 
was not bound to consult the arbitrators. AIR 
CVol 2) 1915 Lah 98: 55 PR 1915: 167 PWR 1915: 
50 PLR 1916: 30 Ind Cas 87 (DB). 

-Sch. 2, Para 4(1) (b) — Omission to record the 

fact of agreement to abide by majority whether in¬ 
validates arbitration. 

Where parties have agreed to be bound by the 
•pinion of the majority of arbitrators, the omission 
•f the court to record that fact in the order of refe¬ 
rence does not invalidate the arbitration. AIR (Vol 
1) 1914 Cal 448: 23 Ind Cas 842 (DB). 

-Sch. 2, Paras. 4 and 14 — Joint arbitrators — 

All should act. 

In the absence of a clause providing for an award 
made by less than all being valid each of them 
must act personally as if he were the sole arbitrator. 
For as the office is joint if one refuse or omit to 
act the others can make no va’id award. (1912) 
16 OC 94: 17 Ind Cas 320. 

-Sch. 2, Para 4 — Umpire not appointed in case 

•f difference of opinion — Effect of. 

The fact that there is no provision made for the 
appointment of an umpire in case of difference of 
opinion among arbitrators does not make the sub¬ 
mission bad on that account. (1912) 15 CLJ 360: 
13 Ind Cas 161 (DB). 

—-Scfh. 2, Para 5. 

1. Appointment of new arbitrator or umpire. 

2. Arbitrator becoming incapable of acting. 

3. Arbitrator refusing to act. 

See also N. 1. 

4. Order superseding arbitration. 

5. Revision. 

1. Appointment of new arbitrator or umpire. 

— Sch. 2, Paras 5, 17 — Agreement for reference 
to arbitration — Persons to be arbitrators specified 

— Some of them refusing to act — Court, if can 
substitute other persons. 

There Is some difference between the procedure 
that is to be followed where the reference tc ar¬ 
bitration is made in a pending suit and where 
there is a mere agreement for reference to arbi¬ 
tration which is sought to be filed in Court. In the 
latter case, the Court obviously cannot go beyond 
the terms of the agreement, and if it specifies the 
pei sons who are to be appointed arbitrators and 
makes no provision for the case where the arbitra¬ 
tors refuse to act, the Court cannot under Para 5 
Sch. H, Civil P. C. substitute in the place of the 
named arbitrators certain other persons. AIR (Vol 
28) 1941 Pat 155: 19 Pat 927: 7 BR 613: 193 Ind 
Cas 756 (DB). 

-Sch. 2, Para 5 — One arbitrator refusing to act 

— Power of Court to appoint substitute. 

A Court can make an order of reference to arbi¬ 
tration under Para 17, Sch. II, Civil P. C., where 
one of the arbitrators refuses to act and it has 
power under Para 17 (4) to appoint a substitute if 
necessary. AIR (Vol 25) 1938 All 414 : (1938) ALJ 
544 : 1938 AWR (HO 431 : 176 Ind Cas 404 (DB). 

-Sch. 2, Para. 5 (2) — Arbitrators named by 

parties refusing to act — Appointment of third 
arbitrator by Court — Legality of. 

When the parties to a case agree that the matter 
in dispute should be decided by arbitration and 
Counsel for the parties make a statement before 
the Court and sign it, there is an application made 
to the Court for an order of reference, and when 
names of two persons are given, the Court should 
appoint them in the first instance. But where 
the statement of the Counsel was silent as to what 
was to happen in case the second arbitrator also 
refused to act and there was no express provision 


that the Court would have no power to appoint ai 
third arbitrator and that the suit must be decided 
on the original side, the power conferred upon 
the Court under Sch II, Para 5 (2), Civil P. C., 
exists and is not contrary to any agreement between 
the parties. By leaving the question open the 
parties obviously intended that the ordinary sta¬ 
tutory power would be enforced in the case of a 
dead lock. Nor will there be material irregularity 
in the appointment of the third orbitrator. If the 
Court has misinterpreted the statements of the 
Counsel for the parties it may at the most be an 
erroneous view on a point of law and not necessari¬ 
ly a material irregularity. AIR (Vol 21) 1934 All 
368 : (1934) ALJ 711 : 4 AWR (HC) 1584 : 56 All 
721: 151 Ind Cas 148 (DB). 

-Sch. 2, Para 5 — Where the agreement is for 

reference to two arbitrators with a final reference 
to an umpire, the Court has no power under Para. 
5 of Sch. II to appoint a new sole arbitrator on 
one of the arbitrators refusing to act. 

Further, the power of the Court to appoint an 
arbitrator in place of one who refuses to act arises, 
not on the refusal, but on the failure of one of the 
parties to appoint a new arbitrator after formal 
notice to do so. AIR (Vol 18) 1931 Born 529 (2) • 
33 Bom LR 1022 : 134 Ind Cas 733. 

-Sch. 2, Para 5 — Appointment of plaintiff’s 

nominee — No objection to proceedings — Objection 
to award — Maintainability. 

Where the Court orders that the name of a 
nominee of a plaintiff be substituted in the order 
of reference lor one of the arbitrators to whom 
matters in difference are referred, the defendant 
Is entitled to see whom the plaintiff is going to 
appoint and to decide whether he would agree to 
submit to an arbitration, to the Board of which 
the nominee is one of the members but if the 
defendant adduces evidence and acts as if the 
nominee is legally appointed and objects to the 
award only when it has gone against him, he isi 
estopped from questioning the validity of the ap¬ 
pointment. 117 Ind Cas 344 : 1929 ALJ 868 : AIR 
(V 16) 1929 All 559 (DB). 

-Sch. 2, Para. 5 — When justifiable — Costs of 

reference — Legality. 

An arbitrator is a Judge chosen by the parties 
themselves and a Court should not thrust an arbi¬ 
trator on an unwilling party except under circums¬ 
tances laid down in R. 5. During the pendency 
of a suit, the parties agreed to refer their dispute 
to the arbitration of B. An order of reference was 
accordingly made. B, however refused to act as 
arbitrator. The defendant then submitted a list of 
persons, any one of whom he desired to be appoin¬ 
ted as an arbitrator in place of B. Plaintiff was not 
willing to have the case decided by an arbitrator. 
He, therefore, prayed that the arbitration be super¬ 
seded and the case tried before the Court. The 
Court thereupon appointed G to act as arbitrator in 
place of B on payment of Rs. 100 by the parties half 
and half. 

Held, that it was irregular to make the summary 
appointment of an arbitrator. Plaintiff could not 
be legally order to pay the costs. 115 Ind Cas Cll • 
51 All 501 : 1929 ALJ 182 : AIR (Vol 16) 1929 All 
144. (DB). 

-Sch. 2. Para. 5 — Powers of Court. 

Under Para 5 the Court is empowered to appoint 
an arbitrator or umpire or to make an order 
superseding the arbitration only in case a party 
takes action under Cl. 1 of the para, and serves 
notice on the other partv. 1929 ALJ 31 : 111 Ind 
Cas 559 : AIR (V 15) 1928 All 674. 

-Sch. 2. Para. 5 — “Appoint means concur in 

appointing” and therefore to concur in the appoint- 
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ment of an arbitrator is good though no arbitrator 
is named in the notice. The rule of English law 
is also the same. Where the condition of th© rule 
as to the notice to concur in the appointment has 
been satisfied and no concurrence has been arrived 
at by the parties to the reference the Court has no 
discretion left but (1) to appoint an arbitrator or 
(2) to supersede the arbitration. 86 Ind Cas 613 : 
12 OLJ 174 : 2 OWN 64 : AIR (Vol 12) 1925 Oudh 
361 (DB). 

-Sch. 2, Para 5 — ‘Written notice’ — Form 

— Application to Court. 

Where one of two arbitrators dies and one of 
the parties applies to the Court to appoint the 
surviving arbitrator as the sole arbitrator the appli¬ 
cation is “written notice” within the meaning of 
para 5. 86 Ind Cas 613 : 12 OLJ 174 : 2 OWN 64 
: AIR (Vol 12) 1925 Oudh 361 (DB). 

-Sch. 2, Para. 5 — Omission to move Court. 

Omission to move the Court under paras. 5(2) of 
the second Schedule to the C. P. Code does not 
render the award a nullity. 87 Ind Cas 574 : 28 
CWN 634 : AIR (Vol 11) 1924 Cal. 665. (DB). 

-Sch. 2, Para. 5 (1) (b) (ii) — Appointment of 

fresh arbitrator without notice — Irregularity. 

A Court appointing fresh arbitrator, on refusal 
of first arbitrator, without issuing notice to the 
other narty acts with material irregularity. 1 UPLR 
(HC) 25 : 17 ALJ 643 : 50 Ind Cas 655 : AIR (Vol 
6) 1919 All 219. 

-Sch. 2, Para. 5 (1) (b) — Arbitrators —Refusal 

of one to act — Appointment of new arbitrator. 

The appointment of a new arbitrator in place 
of one who refused to act must be made by both 
the parties and not solely by the party who has 
been served with a written notice under the conclu¬ 
ding portion of para 5 (1) of Sch. II of the Code. 
112 PR 1918 : 139 PLR 1918 : 48 Ind Cas 395 : AIR 
(Vol 5) 1918 Lah 151. 

-Sch. 2, Para. 5 (S. 510 old Code) — Applicability 

of S. 510. — Jurisdiction of Court to appoint new 
arbitrators without consent of parties— Subsequent 

acquiescence, effect of. 

S. 510 of the Code Civil Procedure, 1882, applies 
to cases in which an arbitrator has not merely been 
nominated but has also consented to act in the 
arbitration and subsequently dies or refuses to act 
or becomes incapable of acting. This section pre¬ 
supposes the existence of a valid reference. In 
order to perfect the appointment of an arbitrator, 
acceptance of the office is necessary. 

Held, (Banerji J. clubitante) that when a suit 
was referred to two arbitrators) and an umpire 
was nominated and agreed upon by the parties, 
but the latter refused to act, the court had no 
jurisdiction to appoint an umpire in his place, if 
the parties did not consent to such appointment, 
and that the reference to arbitration was invalid. 

Held, further that subsequent acquiescence of the 
parties in the proceedings of the arbitrators would 
not validate the reference if it was made by the 
Court without iurisd'etion. (1909) 1 Lid Cas 354 
: G ALJ 351 (356. 353) (DB). 

2. Arbitrator becoming incapable of acting. 

-Sch. 2, Para 5 — When there is an agreement 

to refer a matter to named arbitrators, it cannot 
be said that there is any agreement to have the 
matter decided by some unknown arbitrator who 
might in future be appointed by some unspecified 
Court. To arrange for the appointment of a new 
arbitrator in the place of one who is dead, would 
in effect be to create for the parties a new agree¬ 
ment to which they had not subscribed. There is 
nothin" ; n Pma. 5 Sch. TT. which enables the 
Court to reconstruct an agreement private’v en¬ 
tered into for arbitration. (1936) 1936 MWN 407. 


- Sch. 2, Para 5 —* Recalling before award _ 

Misconduct of arbitrator — Validity. 

Where a suit was originally referred to arbitra¬ 
tion and upon one of the two arbitrators reporting 
that his colleague was fabricating false records, 
the Court recalled the suit from the file of the’ 
arbitrators and proceeded with it. 

Held, that a Court acting under the second sche¬ 
dule can only revoke an arbitration in the cases 
specified in paras. 5, 8 and 15, and so the Court 
had no authority to revoke the case. AIR (Vol 
14) 1927 Mad 910: 39 MLT 195: 1927 MWN 921: 
105 Ind Cas 92. 

-Sch. 2, Paras 5 (1) (b) (ii) and 15 — Arbitra¬ 
tor becoming incapable — Order superseding arbi¬ 
trator — Objection to when to be taken. 

Objection under R. 5 to the supersession of an 
arbitrator must be taken in the first Court. They 
are ineffectual if taken in appeal. 27 PLR 1910: 
144 PWR 1910 : 8 Ind Cas 222 (DB). 

3. Arbitrator refusing to act. 

See also Note 1. 

-Sch. 2, Para. 5 — Arbitrator intimating his re¬ 
fusal to act as such — Next day he again informing 
that he would act as arbitrator, if asked again to 
do so — Subsequent award by him whether valid. 

Where an arbitrator intimates to the Court that 
he does not wish to act as an arbitrator, if the 
parties do not so desire, and because of the fac$ 
that he had little leisure to do so but next day he 
informs the Court that he would willingly arbitrate, 
if so asked again, such communication by him can¬ 
not be regarded as a flat refusal on his part to act. 
He does not divest himself of his character as an 
arbitrator and an award by him subsequently, is 
valid. AIR (Vol 24) 1937 All 582 ; (1937) ALJ 
651 : 1937 A W R (HC) 589 : 171 Ind Cas 398. 

-Sch. 2, Para. 5 — Award after resignation —• 

Validity. 

Certain matters In a suit were referred to an 
abitrator who during the proceedings sent in his 
resignation. The Court of first instance insisted on 
his continuing with arbitration and eventually, he 
filed an award. On objections being taken the trial 
Court set aside the award and passed a preliminary 
decree. The lower appellate Court on appeal, set 
aside this preliminary decree and directed that a 
decree be passed In accordance with the terms of 
the award. 

He’d, that the proceedings of the arbitrator were 
null and void and that the case should be remanded 
under O. 41. R. 23. AIR (Vol 17) 1930 Lah 125: 31 
PLR 386. 

-Sch. 2. Para 5 (1) (a) — Procedure. 

Where the arbitrator refused to act and the Court 
acting suo motu superseded the reference to arbitra¬ 
tion. held, that order superseding the arbitration 
was contrary to law and that it should be set aside. 
(1930) 7 O W N 1043. 

- Sch. 2, Para. 5 — Arbitrator returning papers — 

Plaintiff's obstruction — Enquiry by Court — Order 
of reference — Validity. 

The Court has to decide the question of fact whe¬ 
ther a contingency such as death or refusal of arbi¬ 
trator to act has occurred and whether it should 
give the parties a chance to appoint fresh arbitra¬ 
tors. 

A reference to arbitrators was ordered by the 
Court k a dat? was fixed for the award. The arbi¬ 
trators. however, sent, in their resignation. The 
Judge ordered the report to be put up on the fixed 
date when the defendant stated that the arbitra¬ 
tors were willing to net but were prevented by the 
plaintiff from so doing. The Court ordered* that 
Uie arbitrators be summoned to appeal- personally. 
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On appearance the arbitrators stated on questioning 
that they were prepared to act. An application by 
the plaintiff that as the arbitrators had returned 
the papers they could not be questioned, was dis¬ 
missed and an order referring the case to the arbi¬ 
trators was made and time was extended. A decree 
was passed on the award subsequently made. Plain¬ 
tiff applied for revision on ground that reference 
was bad. 

Held, that the Court was not only entitled but 
was bound to enquire into the truth of the allega¬ 
tion of the defendants as to the willingness of the 
arbitrators to act, by calling and questioning the 
arbitrators and that on the arbitrators expressing 
their willingness to act, the order of reference was 
valid, as the arbitrators cannot be said to have re¬ 
fused to act, and as there was no suggestion that 
the Court took up an improper attitude towards any 
of the parties or towards the arbitrators with re¬ 
gard to the reference. AIR (Vol 15) 1928 All 740 
: 50 All 955 : 110 Ind Cas 881 : 26 A L J 1009 (DB). 

-Sch. 2, Para. 5 (1) (b) (ii) — Refusal to act — 

Non submission of the award within time fixed. 

An arbitrator failing to submit his award within 
the time fixed may be held to have refused or neg¬ 
lected to act within para. 5 (b) (ii) of Sch. n, C. 
P. C., so that if another arbitrator is appointed 
without formally discharging the former, the ap¬ 
pointment cannot be questioned. AIR (Vol 1) 
1914 Cal 448 : 23 Ind Cas 842 (DB). 

- Sch. 2, Para. 5 (1) (b) (ii) — Arbitration — 

Agreement to refer — Arbitrators appointed with¬ 
out their c nsent and unwilling to act — 1 Effect. 

An agreement to refer matters to the arbitration 
of three persons nominated without their know¬ 
ledge and two of whom refused to act when inform¬ 
ed thereof is abinitio void if the agreement con¬ 
tained no provision to appoint an arbitrator in the 
place of the person not willing to act. 12 MLT 
346 : (1912) M W N 957 : 24 M L J 15 : 17 Ind 
Cas 389 (DB). 

-Sch. 2, Para. 5 (1) (b) (ii) — Refusal to accept 

Procedure. 

Under the Old Code, S. 510 new arbitrators can¬ 
not be appointed when the arbitrators have never 
consented to act as such. (This difficulty has been 
removed by the New Code, for it would come under 
para. 5.) A refusel to accept by some arbitrators 
makes the award of the rest illegal. 

Under the Old Code, S. 507 if the arbitrator re¬ 
fuses to accept the arbitration a new arbitrator can 
be appointed by the Court only if the parties so 
desire under S. 510. When the arbitrator refuses to 
act the court may at its discretion appoint a new 
arbitrator. Under the new Code para 5 however, in 
both cases, the Court can appoint only on appli¬ 
cation of either party, and after notice to other side. 
9MLT251 : 21 M L J 263 : (1911) 1 M W N 151 
: 9 Ind Cas 173 (PB). 

4. Order superseding arbitration. 

- Sch. 2, Para. 5 — Neglect to act — Notice — 

Procedure. 

The Court cannot take action under para. 5 
where neither party has served a notice upon the 
other for the removal of an arbitrator and the sub¬ 
stitution of another. Even if the Court takes ac¬ 
tion under para. 5 it is within the discretion of the 
Court to refuse to appoint a fresh arbitrator and to 
supersede the reference. In a case where there has 
been a reference to arbitration but where nothing 
has been done for over a long time it is very desir¬ 
able that the reference to arbitration should be 
superseded and the case be dealt with by the Court 
itself. AIR (Vol 12) 1925 Lah 374 : 88 Ind Cas 
$75 : 7 L L J 163 : 26 P L R 476. 

--Sch. 2. Para. 5 (1) (b) (ii) — Withdrawal of 

one Procedure. 


Where two arbitrators were appointed to decide 
a case and one of them withdraws pending the arbi¬ 
tration the remaining arbitrator cannot proceed 
with the case and file an award. The Court should 
in such a case either appoint another arbitrator in 
place of the arbitrator who withdraws or supersedes 
the arbitration and decide the case on the merits. 
AIR (Vol 7) 1920 Lah 202 : 2 Lah L J 637 : 56 
Ind Cas 644. 

-Sch. 2, Para. 5 — Supersession of arbitration 

— Order — Implied. 

Where a case is referred to arbitration and the 
arbitrators returned the papers without submitting 
their award and the paties also expressed their un¬ 
willingness to arbitration the Court without ex¬ 
pressly recording an order of supersession, fixed a 
date for deciding the case and passed final orders. 

Held, that the procedure followed was irregular. 
Where in fact the reference to arbitration has be¬ 
come impossible and by implication the Court has 
superseded it, the jurisdiction of the Court to try 
the issue between the parties is not affected. But 
where the proceeding is still pending before the ar¬ 
bitrators and where from the ciicumstances it does 
not appear that the arbitration has in fact been 
superseded the court has no jurisdiction to try the 
case. AIR (Vol 7) 1920 Pat 731 : 5 Pat L J 672 
: 1 Pat L T 416 : 57 Ind Cas 473 (DB). 

-Sch, 2, Para. 5 (2) — Arbitration — Revocation 

— When can either party revoke agreement to refer 

— When can court revoke. 

Neither party to an agreement made out of 
court to refer to arbitration can revoke it except 
for good and sufficient cause. But a reference to 
arbitration directed by court can be superseded 
only by an order of court on the ground of miscon¬ 
duct or corruption of the arbitrator, and only after 
the award has been received, but not during the 
pendency of proceeing before the arbitrator. AIR 
(Vol 1) 1914 All 314 : 36 All 354 : 12 A L J 529 ; 
23 Ind Cas 758 (DB). 

-Sch. 2, Para. 5 — Revocation of Submission. 

A reference to arbitration stands on the same 
footing as all other lawful agreements and cannot 
be revoked by a party to the reference except on 
good cause. AIR (Vol 1) 1914 Mad 280 : (1914) M 
W N 52 : 22 Ind Cas 548 (1). 

-Sch. 2, Paras. 5 (2) and 8 — Order of superses¬ 
sion — Dismissal of suit. 

When a Court refers a dispute to arbitration it 
cannot proceed with the suit until it superseded the 
arbitration. A suit was referred to the arbitration 
of two arbitrators and one umpire. When issuing 
notices to the arbitrators the Court informed the 
parties that if no award was filed within the period 
fixed by the Court, the parties ought to attend 
with their witnesses & be prepared to proceed 
with the case. The award was not made by the 
date fixed by the Court and as plaintiff failed to 
appear in Court with his witnesses his suit was 
dismissed without superseding the arbitration. 

Held, that the Court cannot pass the order whe¬ 
ther it was an order dismissing the suit in default 
or a decision against the p’ff. on the merits, on the 
ground of his failure to prove his case without final¬ 
ly superseding the arbitration. (1912) 10 A L J 23 
: 16 Ind Cas 177 (DB). 

-Sch. 2, Para. 5 (2) — Arbitration — Reference 

under compromise decree — Failure of arbitration. 

Where the parties to a suit compromise it by re¬ 
ferring to arbitration and a decree is passed there¬ 
on, and the arbitration fails, the court cannot 
supersede the decree and try the suit. 33 All 743 : 
38 I A 181 : 15 C W N 1005 : (1911) 2 M W N 132 
: 10 M L T 173 : 13 Bom L R 826 : 14 C L J 313 j 
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8ALJ 1164 : 14 O O 289 : 21 M L J 1151 : 12 Ind 
Cas 15 (PC). 

-Sell. 2, Para. 5 (1) (b) (U) — C. P. Code of 1882, 

S. 510 — Decree in terms of compromise referring 
dispute to arbitration — Refusal of arbitrator to be 
nominated — Procedure — No power to supersede 
arbitration. 

According to the true construction of S. 510 of 
the C. P. Code of 1882, (Sch. II, para. 5), the Court 
may appoint a new arbitrator in the place of one 
who has refused nomination, for that is a refusal 
to act within the meaning of the section. 6 Mad 
414 ; 18 Cal 324, overruled. 

Where a partition suit was compromised by the 
parties agreeing to refer the matter to arbitration 
and the Court passes a decree thereon the Court 
cannot supersede it and proceed with the suit, for 
there is no suit in existence. 33 All 743 : 38 I A 
181 : 15 C W N 1005 : (1911) 2 M W N 132 • 10 M 
L T 173 : 13 Bom L R 826 : 14 C L J 313 : 8 A L J 
1164 : 14 O C 289 ; 21 M L J 1151 ; 12 Ind Cas 15 
(PC). 

5. Revision. 

Sch. 2, Para. 5 — Court setting aside award and 


superseding arbitration pending suit. It does not 
amount to a “case decided” within the meaning of 
S. 115. No distinction can be drawn between super- 
session before award has been delivered and after 
the award. AIR (Vol 25) 1938 All 557 : (1938) 
A L J 813 : 1938 A W R (HC) 605 : I L R (1938) 
All 805 : 177 Ind Cas 981 (FB). 

(Overrules AIK (V 16) 1929 All 743 : 1929 ALJ 
918 : 51 All 1010 : 122 Ind Cas 685.) 

-Sch. 2, Para. 5 (2), S. 115 — Provisions not pro¬ 
perly complied with — Appointment of fresh arbi¬ 
trator if can be set aside in revision. 

Where the Court appoints a fresh arbitrator with¬ 
out properly complying with the provisions of Para. 
5 (2), Sch. n, Civil P. C., the appointment is with¬ 
out jurisdiction or at least tainted with material 
irregularity and can be set aside in revision under 
S. 115, Civil P. C. AIR (Vol 20) 1933 Oudh 540 

: 10 O V/ N (CC) 1207 : 9 Luck 225 : 146 Ind Cas 
493 (DB). 

' Sch. 2, Para. 5 —• Order continuing arbitration. 

Where the controversy between the parties is 
whether the arbitration should be superseded or 
should be continued and the sole arbitrator refus¬ 
ing to act and the Court settles that controversy 
by directing that the arbitration should continue 
and appointed another person to act as arbitrator, 
the order is one deciding a case within the mean¬ 
ing of S. 115. AIR (Vol 16) 1929 All 144 : 115 Ind 
Cas 611 : 1929 ALJ 182 : 51 All 501 (DB). 

‘ Sch. 2, Para. 5 — Arbitration superseded — Suit 
to enforce agreement — Maintainability. 

Where the procedure in para. 5 was not strictly 

observed, but the parties acquiesced therein, and 

■where on superseding the arbitration appointed 

under para. 17. the defendant filed a suit to enforce 

his rights which were referred to arbitration under 

the agreement and the suit was dismissed the High 

Court in revision refused to set aside the order of 

dismissal. AIR (Vol 13) 1926 All 55 : 89 Ind Cas 

484 •• 48 A1 * 27 : 23 A L J 891 : 6 L R A Civ. 575 
(DB). 


Sch. 2, Para. 5 — Mistake in construing original 
reference. 

A mistake of judgment in construing the original 
reference cannot be rectified by the High Court on 
an application for revision. AIR (Vol 12) 1925 

Oudh 361 : 86 Ind Cas 613 : 12 O L J 174 : 2 O W 
N 64 (DB). 

•Sch. 2, Para. 6. 

'ch. 2, Para, (i — Finding by arbitrator — In¬ 
terference by Court 


An arbitrator is fully justified in rejecting in partj 
the case set up, by either party and ascertaining the 
real facts according to his own view of the evidence. 
A counsel is not entitled to attack the findings of 
facts given by the arbitrator on the evidence led by 
the parties. Whether his conclusions axe right or 
wrong is not a matter which is open for consi.eratiom 
by toe trial Couit or the appellate Court on revision. 
AIR (Vol 17) 1930 Lah 280: 120 Ind Cas 494 (DB). 

-Sch. 2, Para. 6 — Procedure — Applicability of 

Evidence Act. 

An arbitrator is not bound to follow the technical 
provision of the Evidence Act, and his decision can¬ 
not be challenged on ground that he relied upon 
document not admissible under the Act. AIR (Vol 
17) 1930 Lah 280: 120 Ind Cas 494 (DB). 

-Sch. 2, Para. 7. 

-Sch. 2, Para 7 — Where no time is granted to 

file objections to award, the Court acts with mater¬ 
ial irregularity. AIR (Vol 20) 1933 All 313: (1933) 
ALJ 149: 145 Ind Cas 403 (DB). 

-Sch. 2, Para. 7 — Examination of witness on 

oath. 

There is nothing illegal in the parties to an arbi¬ 
tration agreeing before the Panchayatdars to have 
evidence taken after the administration of any rea¬ 
sonable form of oath to the witnesses. AIR (Vol 
1916 Mad 583: 17 MLT 241: 2 LW 320: 29 Ind Cos 
49. 

-Sch. 2, Para. 7 (2) — Refusing to give evidence 

— Scope and meaning of. 

The words ‘refusing to give their evidence* in Sch. 
II, Para 7, (2) of the C. P. C. refer to the case of a 
person who refuses to give evidence when placed 
on oath and required to answer questions put to 
him; it has no reference to a case where a party eleeU 
not to produce any evidence at all in his case. (1911) 
8 ALJ 929: 11 Ind Cas 259. 

-Sch. 2, Para. 8. 

1. Extension of time. 

2. Supersession. 

3. Award after time fixed. 

1. Extension of time. 

•Sch. 2, Para. 8 — Order declining extension of 


time and supersession held arbitrary and not jndi 
cial. 

Where the proceedings before the arbitrator which 
had been conducted for nearly four month % had al¬ 
most come to an end and all that was left to be done 
was to hear the arguments and write out the award, 
lor which the arbitrator who had up till then obtain¬ 
ed only two extensions, applied for only a fortnights 
lime lor filing the award and the Court lefused to 
extend time and superseded the arbitration: 

Held, (hat the discretion was exercised arbitrarily 
and not judicially and that the order resulted in a 
miscarriage of justice and must he set aside. AIR 
(Vol 30) 1913 Oudh 117: 1912 OWN (CC) 407: IS 

Luck 425: 1942 AWR (CC) 270: 240 Ind Cas 144 
(DR). 

“ ^ c h. 2, Para. S — Power of Court to enlarge per¬ 
iod fixed for making award even after award is mada. 

The words of Para 8 of Sch. II of the Civil P. C., 
confer the same power on the Court as regards en¬ 
largement of time as is conferred by S. 12, Arbitra¬ 
tion Act, 1899. 

The words, "fixed for the making of an award* 
are merely definitive of the period which is referred 
to in the paragraph. In other words, the whole 
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phrase “period fixed for the making of an award” 
must be taken to be a description of the thing which 
the Court is entitled to enlarge. The period fixed for 
the making of the award is, either the period origin¬ 
ally specified in the order of reference within which 
the award was to be made and submitted or a period 
subsequently allowed after the expiration of that per¬ 
iod. The fact that the award had already been 
made, does not affect the power of the Court one 
way or the other. It is, however, a factor which 
ought to be taken into consideration for the purpose 
of determining whether or not the application for 
enlargement of time should be granted. AIR (Vol 26) 
1939 Cal 260: ILR (1938) 2 Cal 482: 42 CWN 883: 
180 Ind Cas 346 (DB). 

• (Overrules (1911) 38 C 522 : 12 Ind Cas 13.) 
-Sell. 2, Para. 8 — Arbitration pending suit — Or¬ 
der that trial must go on if award is not filed by cer¬ 
tain date — Legality — Duty of Court to give time 
for making award or good cause. 

Paragraph 8 of Sch. II, Civil P. C., contemplates 
that the Court must be in a position to allow fur¬ 
ther time for the making of an award for sufficient 
cause as and when occasion arises. The Court should 
not by an order made once for all deprive itself of 
the power to exercise its discretion by an order in 
•anticipation that if an award is not filed on a cer¬ 
tain date, the trial must go on. 

Where a suit was referred to arbitration on the 
application of both parties with the direction that if 
tlie arbitrators did not file their award on a certain 
date the trial must go on and on the date fixed an 
•ex parte decree was passed as the defendants were 
absent: 

Held, that the decree was illegal. AIR (Vol 24) 
1937 Mad 9: 44 MLW 608: (1936) MWN 1152: 71 
MLJ 648: 166 Ind Cas 66. 

-Sch. 2, Paras, S, 9, 10 — Award made but not 

filed in time — Jurisdiction of Court to extend time 
for filing. 

Where arbitrators have made the ward but they 
have not filed it within time, the Court has jurisdic¬ 
tion to extend the time for filing the award. AIR 
(Vol 21) 1934 Bom 398: 36 Bom LR 831: 152 Ind 
Cas 1068. 

-Sch. 2, Para. 8 — Suit after agreement to refer 

— Subject matter of suit in Presidency Small Cause 
Court (Calcutta) — Power of High Court to order 
stay of suit — Letters Patent (Calcutta), cl. 12. 

The words “Presidency town” in S. 12 include 
suits instituted in the Presidency Court of Small 
Causes and although cl. 12, Letters Patent (Calcut¬ 
ta), provides that the High Court shall not have ori¬ 
ginal jurisdiction in cases falling within the jurisdic¬ 
tion of the Presidency Small Causes Court, in which 
the debt or damage does not exceed one hundred 
rupees, nevertheless the legislature intended and de¬ 
liberately provided that application for stay of a 
-suit pending in the Presidency Small Causes Court 
arising out of a contract which contains an agree¬ 
ment to refer all disputes to arbitration, should be 
made to the High Court. The High Court, there¬ 
fore, has jurisdiction to allow the application for stay 
of such a suit. AIR (Vol 17) 1930 Cal 51: 121 Ind 
Cas 574: 56 Cal 755: 33 CWN 888. 

-Sch. 2, Para. 8 — ‘Making an award’, meaning 

— Extension of time after signing award but before 
filing — Validity. 
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The expression “making the award” includes the 
announcement of the award and the award cannot 
be deemed to have “been made” till it is announced 
and one way of announcing it is by filing in Court. 
A suit was referred to arbitration and a certain date 
was fixed for the filing of the award. The arbitrator 
asked for an extension of time as his award was not 
ready by that date. Court extended the period to 
another date. Award was filed on this date but it 
bore a date a day previous to the date originally fix¬ 
ed. It was contended that the award was ready on 
the date on which it was signed and, therefore, the 
extension of time was illegal and the award was in¬ 
valid. 

Held, that the award is not final till it has been 
promulgated either by its being filed in Court or 
by its being announced to the parties ana hence the 
extension of time was proper and the award was 
valid. AIR (Vol 15) 1928 Lah 753: 110 Ind Cas 748. 

-Sch. 2, Para. 8 — Interpretation of order — 

Order for issue of Takid fixing date for hearing. 

Where a date was fixed for filing the award but} 
the award was not filed on that date, and where the 
order passed thereupon was as follows—“The arbit¬ 
rators have not submitted their award. Issue Takid 
at once, fixing the 10th November, for hearing’’ and 
where the officer who had passed the decree filing 
the award said that his intention in passing that order 
was to extend time for filing of the award though he 
had not said so in so many words. 

Held, that an order like this may be taken as an 
order extending the time for filing the award. AIR 
(Vol 12) 1925 Cal 475: 78 Ind Cas 335. (DB). 

-Sch. 2, Para. 8—Procedure — Extension of 

time for award—Operation. 

It is sufficient if some notice is given to the proper 
officer that the party objects to the award. An exten¬ 
sion of time must be made before the award has been 
delivered. But where before the award had been 
delivered both parties consented to the order for ex¬ 
tension and it was taken to the proper officer but be¬ 
cause the officer on that day had too much work or 
the vacation hours were too short, and the order was 
not signed on that day. 

Held, that when as a mater of fact he came to take 
up this particular business, he ought to have signed 
the order as of the day on which it was presented for 
signature and it must relate back to the date on 
which it was presented. AIR (Vol 8) 1921 Bom 419 
: 63 Ind Cas 929 : 45 Bom 1071 : 23 Bom LR 614 
(DB). 

-Sch. 2, Para. 8 — Irregularity — Waiver. 

After arbitration and before the award the Junior 
Judge before whom the case was pending took leave. 
The senior Judge ordered that the case should be 
brought fn his Court. The case was retransferred by 
the Senior Judge to the Junior Subordinate Judge 
on his return from leave. 

Held, that the order of the Senior Judge retrans¬ 
ferring the case to the Junior Judge was ultra vires 
but the parties having acquiesced in the jurisdiction 
of the Junior Judge, after the case was transferred 
to him could not subsequently object to it. When 
once the Court became seised of the case, il had 
full power to extend the time for filing the award, 
even though the time originally fixed had expired 
and the award was a valid one and Court was right 
in passing a decree on it. AIR (V 6) 1919 Lah 2T 
: 52 Ind Cas 352. 


CIY1L P. C. (5 of 1908), Sch. 2, Para. 8_1. Extension of time 
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*-Sch. 2, Para 8 —Discretion. 

The power of extending time, vested in Court, is 
permissive and discretionary and the provision doe's 
not negative the right to extend time by agreement 
and acquiescence of parties. AIR (Vol 5) 1918 PAT 
S3 : 4 Pat LJ 2G5 : 50 Ind Cas 52 (DB). 

——Sch. 2, Para 8—Reference—Revocation—Delay 
in making an award. 

Where parties submits their difference to arbitra¬ 
tion, they cannot be allowed to revoke or withdraw 
from the submission except for very good cause. 
Delay in making an award by the arbitrators caused 
by the voluntary absence of one of the parties is not 
a sufficient ground for revocation of the submission 
parly in default. AIR (V 5) 1918 Pat 83 : 4 Pat LJ 
394: 48 Ind Cas 711. (DB). 

——Sch. 2, Para 8—Procedure. 

An order of a Court permitting the arbitrator to 
enlarge time for making an award is not ultra vires 
and there is no objection to the Court’s delegation, 
with the consent of parties, functions regarding en¬ 
largement of time. An arbitrator has no authority to 
extend time., after the fixed period for making an 
award had elapsed, he being functus officis, after¬ 
wards. His award must be set aside though made 
within the time extended by arbitrator after the 
fixed period, as made without jurisdiction. AIR (Vol 
2) 1915 Cal 832: 19 CWN 165: 31 Ind Cas 597. 

-Sch. 2, Paras 8 and 15 — Award made in time 

— Filing of — Order to be filed within a specified 
date — Award made by that date but filed two day 
later—Validity. 

A Court allowed the arbitrators to file their award 
within a certain time and used the word ‘file’ 
instead of the word ‘make’. The award was made 
in Hindi and signed before the specified elate but 
was filed in Court 2 days later owing to the time 
taken in translating it into English and the parties 
also agreed before the arbitrator not to raise any 
objection. Held, that the award was made within 
lime and was valid. AIR (Vol 2) 1915 Cal 101: 18 
CWN 1325: 27 Ind Cas 233. 


quired to be filed by the arbitrator. The paragraph 
obviously means that the Court must wait till the 
date fixed by it for the filing of the award. If the 
award is not filed on that date the Court may then 
ana not in anticipation ol the arbitrators not filing 
award, make an order superseding the arbitration 
and fix a date for proceeding with the suit AIR 
(Vol 10) 1923 Pat 115 : 65 Ind Cas 144 • 3 plt 
341). 


-Sch. 2 , Para. 8 — Grounds for. 

If the arbitrators do not submit their award withip 
time the Court may supersede the arbitration and 
pioceed with the suit. AIR (Vol 7) 1920 Cal 524* 
57 Ind Cas 890. (DB). 


-Sch. 2, Para 8—Failure of arbitrators to act. . 

Where in a case in which the arbitrators to whom, 
a reference has been made, have returned the record 
without having made an award, and have declined 
to act, and the parties have expressed their unwilling¬ 
ness to have the dispute decided by the arbitrators, 
the Court has jurisdiction to proceed with the trial 
without expressly superseding the arbitration. AIR 
(Vol 7) 1920 Pat 731. 5 Pat LJ 672: 1 Pat LT 416 
: 57 Ind Cas 473 (DB). 


--Sch. 2, Para 8—Award not submitted within 

lime—No formal order superseding arbitration —* 
Court proceedings its suit, effect of. : 

When the Court without extending the time for 
submission of an award proceeded to deal With die 
suit, there was in effect an order superseding arbit¬ 
ration and no formal order to the elfect was neces- 
caiy. 17 I. C. 177 not foU. 14 MLT 388: (1913) 
MWN 863: 21 Ind Cas 558. (DB). 


-Sch. 2, Para 8 — Where an order of superses¬ 
sion was passed on die date fixed but die award 
reached the Court that same dav after passing ot 
die order the Court would be justified in setting 
aside its order of supersession. (1912) 16 OC 94: 
17 Ind Cas 320. 


-Sch. 2, Para S — MansarinTs power to fix date 

for hearing. 


-Sch. 2 , Para 8—Procedure. 

Under S. 3 the Court itself should fix a date for 
the award and il the award is not completed within 
that time the Court should in extending the time 
under S. 8 fix a particular elate for making the award 
and not leave it to the discretion of the arbitrator. 
Time can be extended only before the award lias 
been made and filed. (1911) 9 Ind Cas 211 (Oudli) 


2. Supersession. 

—-—Sch. 2, Para 8 — In applying its mind to an ap¬ 
plication for extension of time lor the submission of 
an award, the Court is entitled, and even bound, to 
take all the circumstances ol the case into considera¬ 
tion and if the Court comes to the conclusion that 
no good would be gained by giving further time, it 
may supersed the arbitration. AIR (Vol 20) 1933 
Pat 5GG : 146 Ind Cas 1081 (DB). 

Sch. 2, Para 8 — Failure to file award — Dis¬ 
missal of suit—Validity. 


Where on the date fixed for filing the award, tin 
award was not filed by the arbitrators and th< 
Court immediately called on the suit and dismissec 
it held, that the order was wrong. The filing of tin 
award is an act ol the arbitrator, and it will be 
manifestly unjust to require the party to be preseni 
In the Court on the date on which the award is re- 


A suit was referred to arbitration and May 28th 
was fixed for filing the award in Court. On that date 
no award was filed and neither party appeared. The 
plaintifis pleader applied for further extension ot 
time and the Court then fixed June 20th. No award 
was filed and neither party appeared but the Suh- 
Judgc himself did not attend the Court on the day, 
and the MANSURIM adjourned the case to June 
24th. Subsequently this date was declared to be a 
holiday and the case was taken up on June 25th. 
When the Subordinate Judge superseded the arbi¬ 
tration and dismissed the suit; 

HELD, that the MANSURIM had no power to 
fix a date for the next hearing of the suit and that 
the words “and in such case shall proceed with the 
suit in clause (8) do not necessarily mean that the 
Court shall proceed at once on that same dav to ex¬ 
amine witness. 12 O.C. 109 Diss. (1910) 13 OC 341: 
8 Ind Cas 876 (DB). 

3. Award after time fixed. 

——Sch. 2, Paras 8 and .15 — An award which is not 
delivered within the time fixed bv the Court is a 
nullity. AIR (Vol 7) 1920 Lali 107: 53 Ind Cm 221. 

--Sch. 2, Para. 9. 

—' 2, Para. 9 — Absence of arbitrator — Uni-, 

piie approaching Court lor diiection after expiry of 
time lor award—Direction to act under cl. (a). 
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In a reference to arbitration one of the arbitrators 
'absented himself. After the expiry of the time for 
award the umpire approached the Court for direc¬ 
tion. The Court directed him to proceed under cl. 
(a) of the paragraph. 

Held, that it was a fair inference that the arbitrators 
had allowed the time to expire without making an 
award and that under the circumstances the umpire 
by himself was entitled to make an award. AIR (Vol 
15) 1928 All 674: 1929 ALJ 31: 111 Ind Cas 559. 

--Sch. 2, Para 9 — Powers of umpire. 

Where an umpire is appointed, para. 9 gives him 
power to enter on the reference without the arbit¬ 
rators. AIR (Vol 15) 1928 All 674: 1929 ALJ 31 
111 Ind Cac 559. 

-Sch. 2, Para. 10. 

1. Award to be signed. 

2. Delivery of the award. 

3 ! Presence of arbitrators. 

4. Notice of filing. 

5. Depositions and documents. 

1. Award to be signed. 

--Sch. 2, Para 10 — Schedule 2, Para. 10, Civil P. 

C., which requires that when an award has been 
made, the persons who made it shall sign it applies 
only to awards made in a reference through the in¬ 
tervention of the Court. AIR (V 19) 1932 Pat 60: 
12 PLT 733: 11 Pat 131: 135 Ind Cas 518 (DB). 

_Sch. 2, Para. 10 — Absence of signature of arbi¬ 
trators — Reference to arbitration not filed. 

An award was brought to Court by one of seve¬ 
ral arbitrators at the instance of a party. Written 
submission to arbitration by the parties was not 
filed along with the award as required by the Ori¬ 
ginal Side Rules. Further the award was signed 
only by one of the arbitrators and not by all. 

Held, that the award could not be made a rule 
of the Court either under Arbitration Act or under 
Sch. 2, C. P. Code. AIR (V 16) 1929 Mad 31: 56 
MLJ 35: 114 Ind Cas 818: 29 MLW 227. 

._Sell. 2, Para. 10 — If a ministerial act. 

The award embodies the decision to which the 
arbitrators come and the WTiting of the award 
cannot be treated to be a ministerial act. AIR (V 
15) 1928 Pat 231: 107 Ind Cas 532. 

_Sch. 2, Para. 10 — Absence of signature of some 

arbitrators. 

There is a distinct statutory pro\ision that the 
award must be signed by the persons who made it. 
The want of signatures of some ox the arbitrators 
from the award invalidates the award. AIR (V 15) 
1928 Pat 231: 107 Ind Cas 532. 

-Sch. 2, Paras. 10 & 16 — Award not signed by 

arbitrators before filing — Decree m terms of 
award. 

Under S. 10 as it is imperative, on all the arbitra¬ 
tors to sign an award before it is filed in Court 
and as the Court has no power to allow any of 
them to sign thereafter, a decree passed in accor- 
dance with an award not so signed is illegal and 
invalid. 1 Pat LJ 306: 2 Pat LW 377: 35 Ind Cas 
358 : AIR (V 3) 1916 Pat 190 (DB). 

-Sch. 2, Paras. 10 and 16 — Award signed by 

majority — Refusal of minority to sign — Minority 

taking part. 

Where the parties agree to abide by the decision 
of the majority of arbitrators, the refusal of the 
minority to sign the award will not invalidate ine 
proceedings provided they were present throughout 
the proceedings and took part in the delioerations 
AIR (V 3) 1916 Pat 156: 1 Pat LJ 90: 2 Pat LW 
111: 34 Ind Cas' 105 (DB). 


_Sch. 2, Para. 10 — Award signed by arbitrators 

— Subsequent change of opinion by one of them — 
Legality. 

Where a memorandum of award was prepared 
and signed by the arbitrators, but before engross¬ 
ing the same on stamp paper, one of the arbitra- 
tors finds that owing to a misunderstanding of 
the language adopted in the memorandum, his 
opinion has to be changed, his refusal to sign the 
original memorandum engrossed on stamp paper is 
perfectly legal; when the memorandum was drawn 
up and signed there was no completed award in 
the strict sense, so as to exhaust the: powers of the 
arbitrators to deal further with the matter. (1911)' 
14 CLJ 188: 11 Ind Cas 481 (DB). 

2. Delivery of the award. 

-Sch. 2, Para. 10 — Where during the pendency 

of a suit the parties refer the dispute to arbitra¬ 
tion and make an agreement on conference withj 
the arbitrators and others that the suit shall b© 
compromised on certain grounds, such a document 
is not an award but ah agreement to compromise 
to which the rules governing compromises apply. 
(1943) 76 CLJ 33: 45 CWN 331. 

-Sch. 2, Para. 10 — Validity of oral award. 

The question whether an oral award can exting¬ 
uish a decretal debt depends on the terms of the 
reference and the terms of the award: 

Held, on the facts of the case, that the award, 
did not extinguish the debt. 

Quare.— Whether there can be such a thing as 
an oral award. AIR (V 20) 1933 Lah 777(2): 35 
PLR 211: 147 Ind Cas 858. 

-Sch. 2, Para. 10 — Award sent by post — Power 

of Court to act. 

A Court is not competent to act on an award un¬ 
less it is not only signed by all the arbitrators bub 
is also properly placed before the Court by the arbi¬ 
trators and by no other persons. Where award \vaa 
sent to the Court by post and none of the arbitra¬ 
tors took responsibility lor saying as to who caus¬ 
ed the award to be sent to Court the award was 
not properly placed before the Court, and as such 
could not be acted upon by the Court. AIR (V 16) 
1929 Pat 178 : 118 Ind Cas 606. 

-Sch. 2, Para 10 — Retirement of some of the 

arbitrators, before expiry of time fixed for filing 
award — Award presented by umpire. 

An agreement to refer to arbitration was filed 
in Court and in accordance therewith two arbitra¬ 
tors were appointed on each side and an umpire. 
The Court made an order fixing a date within 
which the award was to be filed, but, before the 
expiry of the period fixed, two of arbitrators retir¬ 
ed. Subsequent to their retirement their umpire 
forwarded a document to the Court which was of 
the nature of a compromise and which he recom¬ 
mended should become the subject of a decree. 

Held— that no decree could be based upon such 
a document, inasmuch as it was not an award, nor 
was there any proceeding before the Court in which 
the compromise presented bv the umpire could be 
filed under S. 375 C. P. C. (1904) AWN 49 (50): 1 
ALJ 29 (DB». 

3. Presence of arbitrators. 

-Sch. 2, Para. 10 — Award by some arbitrators 

— Others not taking part in proceeding — Vala- 
dity. 

A case was referred to the arbitration of three 
gentlemen. Only two of these gentlemen acted and 
took evidence. The third arbitrator took no part 
in the arbitration. 

Held, that the Munsif in holding that only two 
of the arbitrators had full authority to act and suh. 
mit an award was guilty of either error of law or 
error of fact. AIR (Vol 16) 1929 Cal 831. 
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4. Notice of filing:. 

— —S ch. 2, Para. 10 — Notice to defendant under 
■Para. 10, necessity of. 

Where the arbitrator recommends that the plain¬ 
tiff's claim be decreed ex parte as the defendant 
had failed to appear before him, before passing a 
decree in terms of the: award, the Court should is¬ 
sue notice to the defendant under Sch. II, Para. 10, 
Civil P. C. The proper procedure on receiving the 
report of the arbitrator is for the Court to pass an 
order directing that as the defendant had defaulted 
in appearance, the proceeeding should be ex parte, 
and the arbitrator should then pronounce his award 
and file it in Court, after which notice could be 
issued under Para. 10 and the ordinary procedure 
relating to arbitration would have followed. The 
Court has no jurisdiction to deal with the matter 
as if there had been no arbitration, for two reasons. 
In the first place, the arbitration had not been 
superseded, and in the second place, the Court had 
no evidence before it on which to’ base even an 
ex parte decree. It cannot treat the report of the 
arbitrator as evidence. The failure to issue a 
notice to the defendant is clearly fatal to the vala- 
dity of the decree. AIR (V 22) 1935 All 852- (1935) 
ALJ 986: 1935 AWR(HC) 975: 158 Ind Cas 904. 

—Sch. 2, Para. 10 — Knowledge aliunde — Effects. 

It is incumbent on the Court to give a notice to 
,the parties under cl. (10) and the fact that they 
might have received knowledge of the award hav¬ 
ing been filed in Court, aliunde does not amount to 
such a notice. AIR (V 17) 1930 Lah 228: 119 Ind 
Cas 331. 

Sch. 2, Para. 10 — Valadity of judgment. 
Omission to give notice to the parties constitutes 
a grave and material irregularity in the exercise of 
Court’s jurisdiction, and his judgment is liable to 
be set aside on that account. AIR (V 15) 1928 Nag 
166: 107 Ind Cas 668. 

-Sch. 2, Para. 10 — Filing or award communicat¬ 
ed to pleader — Effect. 

Where a notice of filing of an award is not given 
to the party but the order filing the award is com¬ 
municated to his pleader & the pleader admits such 
communication, it is a sufficient complance with the 
mandatory provisions of para. 10 having regard to 

O. 3, R. 5. AIR (V 14) 1927 Cal 619: 45 CLJ 458: 
103 Ind Cas 625 (DB). 

-Sch. 2, Para. 10 — An application to file an 

award is not a suit. AIR (V 14) 1927 Sind 103- 19 
SLR 202: 99 Ind Cas 178 (DB). 

Sch. 2, Para. 10 — Award filed by parties or 
pleaders — Notice if necessary. 

When the arbitrator himself'brings in the award 
to the Court, the Court is bound to give notice to 
the parties that the award has been filed, and the 
Court cannot possibly pass a decree in terms of 
the award unless such notice has been given. But 
if the parties or their pleaders bring in an award 
and ask that it should be filed, and the Court in¬ 
forms the pleaders or the parties that they should 
file objections within the prescribed times then it 
cannot be said that no notice was given. In such 
a case no material irregularity is committed which 
entitles the Court to set aside the whole of the 
proceedings. AIR (V 13) 1926 Bom 312: 28 Bom LR 
fill: 95 Ind Cas 547 (DB). 

-Sch. 2, Para. 10 — Effect. 

Court’s omission to give notice of the filing of 
the award to the parties is a serious irregularity 
and it is a good ground for revision AIR (V 13) 
1926 Cal 1018: 94 Ind Cas 115 (DB).* 

Sch. 2, Para, 10 — Valality of award — Revi¬ 
sion. 

The provisions of Cl. 10 are mandatory and the 
parties are entitled to notice even if they have 
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knowledge of the date on which the award is filed. 
The omission to give such notice is a material ir¬ 
regularity, which • etnitles the party to have the 
decree passed on the award set aside in revision 
AIR (V 12) 1925 Lah 619: 89 Ind Cas 240. 

-Sch. 2, Para. 10 — Valadity of award decreee 

Where no notice has been given of the filing of 
the award, the decree passed in accordance with 
the award must be set aside. AIR (V 8) 1921 Oudh 
154: 62 Ind Cas 849: 24 OC 263: 8 OLJ 280. 

-Sch. 2, Para. 10 — Award decree before expiry 

of time for filing objections — Validity. 

Where an award is filed without notice to the 
defendant and a decree is passed on the award be¬ 
fore the expiry of the time allowed by Art. 158, 
Limitation Act, for filing objections, the procedure 
is illegal and the decree must be set aside. AIR 
(V 8) 1921 Oudh 148: 64 Ind Cas 90: 24 OC 234: 8 
OLJ 626. 

-Sch. 2, Para. 10 — Notice under para 10 is not 

necessary where the parties are present in Court 
when the award if filed or where they have come 
to know of the award otherwise. 176 PWR 1913: 
310 PLR 1913: 21 Ind Cas 298 (DB). 

-Sch. 2, Para. 10 — The provisions regarding 

notice are mandatory. (1912) 15 OC 294: 17 Ind 
Cas 430. ■ - 

5. Depositions and documents. 

-Sch. 2, Para. 10 — Duty of arbitrator. 

Paragraph 10 undoubtedly contemplates the pos¬ 
sibility of the depositions of witnesses being reduc¬ 
ed to writing by the arbitrators but does not oblige 
them to keep such a record. AIR (V 16) 1929 Nag 
264; 119 Ind Cas 694. 

-Sch. 2, Para. 10 — Validity of award — Mis¬ 
conduct of arbitrator — Meaning of. 

Where an arbitrator converted Ills pencil notes 
of depositions into written depositions without hav¬ 
ing taken any steps to ensure that they were accu¬ 
rately transcribed, omitted to take on such trans¬ 
criptions signatures of the parties, or to take other 
steps to ensure their accuracy, did not file those pen¬ 
cil notes along with his award to enable the Court 
to see that the record of the evidence filed by him 
is an accurate transcript and returned to the par¬ 
ties the documentary evidence filed before him. 

Held, that he neglected his duties and ignored 
the responsibilities laid on him by law and was 
guilty of what may be termed as “judicial miscon¬ 
duct*. The mere fact that an arbitrator has omit¬ 
ted to file along with his award the depositions of 
the witnesses examined by him or the documentary 
evidence filed before him would not justify a Court 
in holding that the award is on that ground invalid, 
but there may be a case in which the procedure 
adopted by the arbitrator in not filing that evi¬ 
dence before the Court may lead one to the conclu¬ 
sion that the arbitrator did not act in accordance 
with law. and that he was, therefore, guilty of mis¬ 
conduct as stated in para. 15. The word “miscon¬ 
duct” does not necessarily imply moral turpitude, 
but it includes neglect of the duties and responsi¬ 
bilities of the arbitrators, and of what Courts of 
justice expect from them before allowing finality to 
their awards. AIR (V 13) 1926 Oudh 307: 1 Luck 
139: 13 OLJ 224: 3 OWN 279: 93 Ind Cas 446 (DB). 

-Sch. 2, Para 11. 

-Sch. 2. Para. 11 and 20 — Paras. 11 and 20 are 

different and cannot be usefully compared. 

There is little relation between Paras. 11 and 20 
which deal with very different topics and, there¬ 
fore, cannot be usefully compared. AIR (Vol 28) 
1941 Mad 129 : (1940) 2 MLJ 520 : 52 MLW 656 i 
(1940) MWN 1083 (DB). 
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-Sch. 2, Para. 11 — Where the execution of 

certain decrees obtained against a Hindu father was 
transferred to the Collector, and before the papers 
were sent back to Civil Court, the judgment-debtor 
and his son executed a mortage of the family pro¬ 
perties : 

Held, that the mortgage was entirely void and 
inoptrative ; it was void even with regard to the 
son’s share in the properties inasmuch as the 
Collector was seized of the entire estate and was 
entitled to sell the entire estate in execution 
of the decree against the father. AIR (Vol 18) 
1931 All 541 : (1931) ALJ 400 : 132 Ind Cas 568 
(DB). 

-Sch. 2, Para. 11. — Arbitration Act (IX of 

1899), S. 10 — Arbitrators — Reference to arbitra¬ 
tion — Difference in opinion of arbitrators 
on a question of law — Statement of a special 
case for the opinion of tihe Court — Appeal from the 
Court’s order. 

The parties to a suit agreed to refer their disputes 
relating to the properties in suit to the arbitration 
of two persons and a consent of Judge’s order was 
obtained. They further agreed to refer to the 
same arbitrators, their disputes with regard to pro¬ 
perties which were not the subject matter of the 
suit. The agreement provided that in case of a dis¬ 
agreement between the arbitrators, which prevented 
them from making an award the matter in diffe¬ 
rence was to be referred to an umpire who should 
make the award. The two arbitrators differed on a 
question of law arising in the arbitration. There 
was no reference to the umpire, but the arbitrators 
each expressed his opinion on the question and 
referred it for opinion to the High Court in 
the form of a special case under the Civil Procedure 
Code of 1908 Sch. II Art. II and the Indian Arbitra¬ 
tion Act, S. 10. It was decided by the Chamber 
Judge. An appeal was preferred against his deci¬ 
sion. 

Held, that no appeal lay since the special 
case was in no sense an award. There was no 
award which could be adopted by the Court by the 
mere expression of its opinion ; but there was 
simply a statement of a question of law for the 
opinion of the Court. The case was not therefore 
one which will under Rule II of the second schedule 
of the Civil Procedure Code 1908. But it fell under 
S. 10 of the Indian Arbitration Act, in so far as 
related to the second agreement. (1910) 12 Bom. 
LR 852 : 35 Bom. 130 (136) : 8 Ind Cas 171 (DB). 

-Sch. 2, Para. 11 — S. 506 (old Code) — Appeal 

decree based on an award — All the parties to the 
suit — Arbitration — Award — Decree from 
finality of illegal award — C. P. O. S. 522. 

Held, that the words ‘all the parties to a suit' in 
S. 506 of the Civil Procedure Code refer to the 
succeeding words of the same section “any matter 
in difference between them in the suit” and would 
not necessarily include parties who never put in 
appearance in the Court, and between whom and 
any of the parties to the submission there was not 
in fact any matter in difference in the suit. (1902) 
AWN 19 : 24 A 229 (230). 

-Sch. 2, Para 11 — (S. 506 old Code) (N. O. 

Sch. n Cl. 11 — Arbitration reference to Act V of 
1898. Sch. II, Cl. 1 — All the parties to the suit — 
Partnership — Suit for winding up partnership 
Ex parte parties also should consent — Consent 
of all parties necessary. 

In a suit for winding up a partnership a 
reference to arbitration cannot be made by Court 
except on the application or with the consent of 
all the parties (though some of them were exparte 
and unrepresented. (1901) 12 MLJ 396 : 26 M 47 
(48) (DB). 

*——Sch. 2, Para. 12. 

L Part award on matter not referred — CL (a). 


2. Imperfect award — Cl. (b). 

3. Clerical mistake — Cl. (c). 

4. Arbitrator’s power to review. 

5. Power of court to modify award. 

6. Presidency Small Cause Courts. 

1. Part award on matter not referred — Cl. (a) 

-Sch. 2, Para 12 — Award beyond terms of 

reference. 

If the Court considers that the arbitrators giving 
award in a case have gone beyond the scope of 
their authority and have determined a matter not} 
referred to arbitration, it is its duty to take action 
under para 12 or 14. 110 Ind Cas 401: AIR (Vol 15), 
1928 Lah 915. 

——Sch. 2, Para. 12 — Dissolution of partnership 
— Power to award interest. 

In a suit dissolution of partnership and for 
accounts, the plaintiff claimed interest but defen¬ 
dant denied. The matter was referred to arbi¬ 
tration, one of the points referred being whetheo 
the deft, was liable to pay any money and, if so, 
the amount due. Held, that the arbitrator could 
include in his award the sums payable by the deft, 
as interest both on sums advanced to the firm and 
on those advanced to deft, for his personal use, 
and also for the period before and alter the suili 
and up to the date of the award. 56 Ind Cas 941 ; 
AIR (Vol 7) 1920 Cal 413 (DB). 

2. Imperfect award — Cl. (b). 

-Sch. 2, Para. 12 —Suit against joint owners for 

injunction — Some of them minors — Suit referred 
to arbitration — No sanction in respect of minors 
obtained — Award inseparable — If can be corrected 
by separating it. 

Where a suit for injuction against joint owners 
of property, some of whom are minors, is referred 
to arbitration and no sanction of the Court Is 
obtained in respect of the minors, the award is 
not separable and consequently cannot be corrected 
by separating it in respect of the minors and 
granting the injuction against the major only. AIR 
(Vol 25) 1938 Lah 582 : 40 PLR 498 : 181 Ind Cas 
287. 

-Sch. 2, Para 12 — Payment by instalment — 

Direction by arbitrator — Power of Court to in¬ 
terfere. 

In adjuding the amount payble by one party to 
another, an arbitrator has full power to direct pay¬ 
ment by instalments. The directions as to the num¬ 
ber, amount, mode and time of payment of these ins¬ 
talments are therefore, matter within the discretion 
of the arbitrator and the essential parts of an 
award which a Court has no more power to modify 
than it has to enhance or reduce the total sum 
found payable by the arbitration. Even if the order 
fixing the instalments is erraneous, harsh or oppre¬ 
ssive, the error is one of substance in the adjudica^ 
tion of the dispute, and not of form which could 
be amended without affecting the dceision. 124 
Ind Cas 339 : AIR (Vol 17) 1930 Lah 26 (DB). 

-Sch. 2, Para. 12 — Imperfection in form arising 

subsequently. 

Para. 12 applies only if the “imperfection in 
form” exists in the award at the time when it is 
filed in Court by the arbitrator, and not if it comes 
into existence at a subsequent stage on the happen-. 
Ing of an unanticipated event. 124 Ind Cas 339 : AIR 
(V 17) 1930 Lah 26 (DB). 

-Sch. 2, Para. 12 — 

Where arbitrators decided that a certain property 
was not endowed property but that it should not be 
partitioned & must continue as endowed property, 
the award contains an obvious error and the Cour# 
can modify and correct the award under S. 518* 
(1909) 2 Ind Cas 858 (All.) (DB). 
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3. Clerical mistake — Cl. (c). 

■- Sdh. 2, Para. 12 — Amendment of decree on 

award. 

Award made decree of Court — Subsequent ob¬ 
jection to award and decree on ground that there 
was cierica 1 mistake in award as to rate of interest 

— Proper procedure ta make amendment indicated 
*— Court exmining arbitrator and taking other 
evidence and correcting error : 

Held, that S. 92, Evi. Act, did not apply ; that 
the Court did not act illegally in exercise of lta 
jurisdiction. AIR (Vol 29) 1942 Oudh 426: 1942 
OWN (CC) 429 : 1942 ACR (CC) 269 : 201 Ind Cas 
127. 

-Sell. 2, Para 12 — Accidental mistake in award 

t — Decree ill terms of award. 

Court has power apart from S. 152. to amend 
decree. AIR (Vol 19) 1932 Oudh 293: 9 OWN 
(CC) 803 : 140 ind Cas 412. 

- -Sch. 2 , Para. 12 — Mistake of arbitrator in 

calculation — Remedy. 

An award was made upon the basis of certain 
figures contained in certain documents relied on 
by both the parties and a decree was passed 
according to the award without any objection from 
any of the parties. It was subsequently found 
that there was a mistake in the figures, on which 
the award was based arid the party who was 
affected by the mistake applied for correction of 
the error. 


against a decree passed in terms of an award aa 
modified by the Court under Para. 12. 

No second appeal lies from an appellate order I 
upholding the modification of an award. 1 

The power of the Court to modify an award is I 
limited by the Cls. (a), (b) and (c) of Para. 12 of I 
Sch. II, Civil P. C. Where the arbitrator decided 
that plaintiff had by efflux of time lost his right I 
to a plot of land but as defendant had acquired 
the legal title without incurring any expense, he 
should compensate plaintiff by paying him Rs. 
125: 

Held, that though the question of compensat¬ 
ing the plaintiff had not been referred to arbitral 
tion, the Court had no power to modify the award 
by expunging the provision as to compensation. 
AIR (Vol 20) 1933 Lah 139: 34 PLR 34: 141 ind 
Cas 72. 

-Sch. 2, Para. 12 — After reference of pend^ 

ing suit. 

After a Court has on the application of the 
parties, referred a pending suit to arbitration, its 
power to further deal with the case is of a very 
limited nature, as for example if there is no occa¬ 
sion to remit the award under para. 14 and if a 
party's application to set aside the award under 
para 15 is dismissed, the Court can act, if at all, 
under para. 12 only. 124 Ind Cas 339: AIR (Vol 
17) 1930 Lah 26 (DB). 


Held, that the application was not to correct 
an error patent and apparent on the face of the 
record, but to go much deeper into the matter 
and to reopen the accounts and the figures at 
which the arbitrators had arrived and the remedy 
lay review or appeal. 103 Ind Cas 829 : 1927 MWN 
242 : AIR (Vol 14) Mad 720 : 53 MLJ 38. 

- Sch. 2, Para 12 — Correction. 

The Court is bound to correct any obvious mis¬ 
takes or slips in an award as in the case of decrees. 
The award in accordance with which the Court has 
to pronounce judgment is the one that embodies the 
real intention of the parties. (1913) MWN 338 : 13 
MLT 349 : 24 MLJ 483 : 19 Ind Cas 496. 

4. Arbitrator’s power to review. 

—Sch. 2, Para. 12 — Award Review. 

An arbitrator has no power to review his own 
award. 99 PR 1917 : 173 PWR 1917 : 43 ind Cas 
350 : AIR (Vol 5) 1918 Lah 239 (DB). 

5. Power of Court to modify award. 

— Sch. 2, Para 12 — Application to amend award 
for error — Duty of Court — Revision. 

Whore the Court, after considering an application 
for amending an award under Para. 12, comes to 
the conclusion that there was no obvious error 
which it can correct, its decision is final even if 
the conclusion reached by it is not correct. But 
where it declines to consider the matter on the 
ground that it has no power in any event to amend 
the award, this amounts to failure to exercise 
judiscliction vested in it and the High Court can 
interfere in revision. AIR (Vol 32) 1945 PC 170 : 
42 CWN 892 : (1945) Pesh LJ (PC) 170. 

——Sch. 2, Para. 12 — An objection under Para. 
12 of Sch. II is different from objection under 
Para. 15. Sch. II. AIR (Vol 20) 1933 All 648* 
(1933) ALJ 512: 146 Ind Cas 596. 

—■—Sell. 2, Paras. 12, 16 — Arbitration — Power 
of Court to modify award — Decree on modified 
award, whether appealable — Second appeal, 
competency of. 

Under Para. 12 of Sch. II, Civil P. C., a Court 
may modify or correct an award under certain 
condilions and when it does so properly it. is that 
award and not the original one with which the 
decree must accord, and therefore, no appeal lies 


-Sch. 2, Para. 12 — Easement of necessity —* 

Easements Act, S. 24 — Right to claim — Implied 
in award — Enforcement. 


Where the legal effect of one of the alternative 
adjudication in an award is to invest the owner 
of an estate with the right to claim an “ease¬ 
ment of necessity” over the road leading from the 
public street to the parent estate, this right must 
be claimed and established in appropriate legal 
proceedings against the owner of the servient 
tenement. It cannot be incorporated in the award 
by order of the Court purporting to act under 
Sch. II, Para. 12. 124 Ind Cas 339: AIR (Vol 17) 
1930 Lah 26 (DB). 

-Sch. 2, Para. 12 — The Court lias no power 

to rectify or correct an award unless the award Is 
imperfect in form or the obvious error is of such 
a character that it can be amended without 
affecting th? decision of the arbitrator. It is 
\vell-settled that the Court acts without jurisdic¬ 
tion if it modifies an award because it takes a 
view different from that held by the arbitrator. 
80 Ind Cas 10: AIR (Vol 12) 1925 Cal 332. 

-Sch. 2, Para. 12 — Power of Court to set aside 

award. 


The fact that the arbitrator was an officer of 
the Court, does not affect the power or its exer¬ 
cise, where no misconduct is proved, except for 
a patent error apparent on the very face of the 
award as made, the award is final and the Court 
cannot set it aside. 73 Ind Cas 60: AIR (Vol 12) 
1925 Sind 89 (DB). 

-Sell. 2, Para. 12 -- Types of arbitration — 

Jurisdiction. 

The Court deals with arbitrations under three 

heads;— 


1. Where the parties to a litigation desire to 
refer to arbitration any matter in difference bet¬ 
ween them in the suits In that case nil proceed¬ 
ings from first to last are under the supervision 
ol the Court. 

2. Where parties without having recourse to 
litigation agree to refer their differences to arbi¬ 
tration, and it is desired that the agreement of 
reference should have the sanction of the Court. 
In that, case all further proceedings are under the 
supervision of the Court. 
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I 3. Where the agreement of reference is made 
and the arbitration itself takes place without in¬ 
tervention of the Court, and the assistance of 
the Court is only sought in order to give effect 
to the award, in cases falling under heads 2 and 
3 the provisions relating to cases under head 1 
are to be observed, so far as applicable. In cases 
falling under head 1, the agreement to refer ana 
the application to the Court founded upon it 
must have the concurrence of all parties concern¬ 
ed, and the actual reference is the order of the 
Court, so that no question can arise as to the re¬ 
gularity of the proceedings up to that point. In 
cases falling undei heads 2 and 3, proceedings 
described as a suit and registered as such must 
be taken in order to bring the matter — the 
agreement to refer or the award, as the case 
may be, under the cognizance of the Court. That 
is or may be a litigious proceeding — cause may 
be shown against the application — and it would 
seem that the order made thereon is a decree 
within the meaning of that expression as defined 
in the C. P. Code. The jurisdiction thus created 
in respect of each type of arbitration must, be 
exercised through the machinery provided and in 
conformity with the procedure prescribed. The 
Legislature never contemplated a confusion of 
these jurisdictions. No provision can be traced 
for simultaneous arbitration by private agreement 
and on reference by Court in respect of subject- 
matters within and beyond the scope of the suit 
and amongst persons, some parties and some 
strangers to a litigation. The judicial reference 
is an act of the Court and does not take the cause 
out of the Court; the Court still retains control 
over it, but the mode of enquiry and the manner 
of trial alone is changed by the reference, and 
the forum of the arbitrator is, in this restricted 
sense and subject to the control of the Court, 
substituted for enquiry by the Court itself. * The 
arbitrators on such a reference are consequently 
limited to questions in dispute between the parties 
in the cause referred, and they are not compe¬ 
tent to mix up, in their investigation and deter¬ 
mination other controversies wherein strangers 
to the suit are interested. When an award has 
resulted from proceedings so carried on in a man¬ 
ner not contemplated by the law the Court cannot 
be called upon to Invoke the aid of the doctrine 
of separability. Any Court acting under the C. P. 
Code, has not, in India, a general authority to act 
on the consent of parties and thus to make an 
Order of Reference in a form which might apply 
to any dispute whatever independently of any re¬ 
lation to the jurisdiction of the Court. 83 ind 
Cas 300: 28 CWN 424: AIR (Vol 11) 1924 Cal 567 
’(DB). 

-Sch. 2, Para. 12 — Merits of dispute — Juris¬ 
diction of Court — Amendment, of award. 

Under para. 12 (b) and (c) the Court has no 
jurisdiction to go into the merits of the dispute 
and come to a conclusion of its own, with the re¬ 
sult that a very distinct alteration is made in the 
award. When the parties agree to have their dis¬ 
putes decided by their arbitrators, they agree to 
accept the decision of the arbitrators whether it 
might be right or wrong and the Court can only 
alter the award within the limits laid down by 
the Second Schedule. 45 Bom 512: 59 Ind Cas 
^785: AIR (Vol 8) 1921 Bom 191 (DB). 

--Sch. 2, Para. 12 — Award — Application to 

modify — Second reference and award — Pweier- 
ence to commissioner for taking accounts Re¬ 
port — Procedure. 

On a reference bv the Court, the arbitrators 
•prepared their award and submitted it to the 
Court. Both parties filed objections and Court 
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remitted the award to the arbitrators for rectifi¬ 
cation under para. 13. The arbitrators considered 
the objections and submitted their opinion regard¬ 
ing the alleged errors. The Court however ap¬ 
pointed two Commissioners to examine the ac¬ 
counts prepared bv the arbitrators to see if they 
involved arithmetical or clerical error. The Com¬ 
missioners did so -and made a report which sup¬ 
ported the opinion of the arbitrators. When the 
report came up to the Court, it reserved the report 
on certain disputed items and asked the Com¬ 
missioners to recalculate on the basis of its judg¬ 
ment. On the report finally made by the Com¬ 
missioners the Court passed its decree. Held, that 
a decree must be passed in terms of the arbitra¬ 
tors’ award, that from the very commencement 
the Court had followed an absolutely wrong pro¬ 
cedure under para. 12 since it could neither be 
said that the Court had amended an obvious error 
which could be amended without affecting such 
decision, not could it be said that the Court had 
rectified a clerical mistake or an error arising from 
an accidental slip or omission. 22 Bom LR 1416: 
59 Ind Cas 785 : AIR (Vol 8) 1921 Bom 191 (2) 

(DB). . , 

-Sch. 2, Paras. 12 and 16 — Material 

irregularity on the part of the Court in deal¬ 
ing with objections to an award of arbitra¬ 
tors is a ground for revision though the arbi¬ 
trators’ being guilty of some misconduct and the 
Court’s wrong adjudication upon the objections 
raised regarding that misconduct, are no grounds 
for revision. Modifications and corrections of an 
award by the Court must be confined to Para. 12 
and if a Court goes beyond that and makes sub¬ 
stantial modifications because it takes a different 
view from that held by the arbitrator as to what 
was just and fair in this or that set of circumst¬ 
ances, it acts without jurisdiction. 78 PR 1916: 124 
PWR'1916: 40 PLR 1917: 35 Ind Cas 337: AIR (Vol 
3) 1616 Lah 4. 

-Sell. 2, Paras. 12, 14 — Private reference —* 

Award of Court. 

Paras. 12 and 14 do not apply to an award made 
without the intervention of the Court. In such 
a case the Court has no power to amend or remit 
the award. (1912) 5 Bur LT 55: 14 Ind Cas 978. 

6. Presidency Small Cause Courts. 

-Sch. 2, Para. 12 — Application to Fall Bench, 

if lies. 

Where a single Judge of the Presidency Small 
Cause Court modifies an award given by arbitra¬ 
tors, his decision does not amount to a decree 
passed on an award and, therefore, an applica¬ 
tion to the Full Bench of the Small Cause Court 
is competent. 24 MLW 66: 1926 MWN 772: 95 
Ind Cas 442: AIR (Vol 13) 1926 Mad 878: 51 MLJ 
498 (DB). 

-Sch. 2, Para. 13. 

-Sch. 2, Para. 13 — Revision. 

An order awarding fees to the arbitrator is a 
‘case decided’ within the meaning of S. 115 and is 
revisable. AIR (Vol 27) 1940 Sind 190: ILR (1940), 
Kar 34: 190 Ind Cas 830 (DB). 

_Sch. 2, Para. 13 — Court can award arbitra¬ 
tor’s fees under Para. 13 and S. 35 — Such fees 
are a part of costs of arbitration. 

The provision relating to the arbitrator’s fees 
made in the award itself is part of the costs of 
arbitration and cannot be excluded from the pro¬ 
visions of Para. 13 of Sch. II, Civil P. C. Even 
if there is no award, the Court has power to award 
the arbitrator’s fees as part of the costs of the 
arbitration and as costs of the proceedings inci¬ 
dental to the suit under S. 35. AIR (Vol 27) 1948 
Sind 190 : ILR (1940) Kar 34 : 190 Ind Cas 880 
(DB). 
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•Costs of arbitration’ 


-Sch. 2, Para. 13 — 

meaning of. 

In the absence of any express provision in the 
Second Schedule to the Civil P. C. for the re¬ 
muneration of arbitrators, the English Law should 
be applied unless there is an express provision to 
the contrary and no such prohibition exists. The 
term -‘costs of the arbitration” is a wide and 
general term and there is no justification for limi¬ 
ting it to such costs as might be represented by 
travelling expenses and the summoning of wit¬ 
nesses although it does include such matters. AIR 
(Vol 21) 1934 Nag 199 : 17 NLJ 153 : 31 NLR 85 
: 152 Ind Cas 373. 


original award ought to have been accepted and 

A 1 R (Vo1 12) 1925 La h 267 : 6 Lah 
L J 500 : 26 P L R 77 : 84 Ind Cas 693. 

-—Sch. 2, Para. 14 (a) — Award —» Refusal to re¬ 
nut — Appeal. 

A Court may under para. 14 remit an award on 
ground of some matters being left out; but if the 
objection is overruled no appeal lies therefrom. 
AIR (Vol 1) 1914 Cal 497 : 23 Ind Cas 862 (DB) 

- Sch. 2, Para. 14 (a) — Obitor — A refusal of a 

Court to remit an award under Sch. II, Para. 14 is 
unappelable. (1912) M W N 901 : 15 Ind Cas 573. 

2. Award beyond reference. 


——Sch. 2, Para. 13 —< Omission of costs in award 

— Power of Court to make order as to costs. 

In the absence of any provision in the award 
in the matter of costs it is open to the Court 
seised of the proceedings to make an order as to 
costs under Para. 13. 7 OWN 97: AIR (Vol 17) 

1930 Oudh 89 (DB). 

— Sch. 2, Para. 13 — Excessive costs — Power 
of Court to reduce. 

Where the costs charged by the arbitrators ap¬ 
pear below the signatures of the arbitrators & are 
therefore not part of the award, the fact that they 
are excessive is no ground for challenging the 
award though the costs could be reduced by the 
Court in proper case upon an application by the 
perty. AIR (Vol 17) 1930 Sind 190 : 123 Ind Caa 
694 (DE). 

-Sc(h. 2, Para. 13 — Costs — Prior to arbitra¬ 
tion — Inclusion in award. 

The costs incurred in the processes of obtain¬ 
ing an order from the Court are within the discre¬ 
tion of the Court and not of arbitrators but an 
award is not bad merely because of their inclu¬ 
sion. 8 SLR 136; 27 Ind Cas 526: AIR (Vol 1) 
1914 Sind 62. 

-Sch. 2, Para. 13 — Costs. 

The Court can award arbitration fees as costs 
in a suit where no award is made or where it is 
silent though an award has been made. (1913) 6 
SLR 226: 19 Ind Cas 611 (DB). 


—*—Sch. 2, Para. 14 — Only share of minor in pro¬ 
perty referred — Arbitrator’s decision that no parti, 
tion should take place during minority is beyond 
terms of reference — Decision is void but rest of 
award declaring minor’s share stands. 

Where a reference only refers the share of the 
minor in the property to the decision of the arbi¬ 
trators and says nothing about its disposal or 
partition, then arbitrators, in deciding that during 
the minority of the minor there can be no parti¬ 
tion of his property, would be deemed to have gone 
beyond the terms of the reference. Such decision 
being void it would have no effect on the award but 
the rest of the award will stand. AIR (Vol 26) 
1939 Lah 308 ; 41 P L R 201. 

-Sch. 2, Para. 14 — Discretion of Court. 

It is entirely optional with a Court to remit an 
award, if such award has determind any matter 
not referred to arbitration. AIR (Vol 18) 1931 
Lah 215 : 12 L L J 314 : 131 Ind Cas 303. 

-Sch. 2, Para. 14 — Validity of award. 

In the case of a reference to arbitration without 
the intervention of the Court, the award, if it deala 
with matters beyond the scope of the reference, la 
not invalid and the portion of the award dealing 
with the matters referred to arbitration is valid and 
the award can be accepted to that extent, provided 
the portion of the award dealing with such mattera 
can be separated from the rest of the award. (1929), 
115 Ind Cas 680 : 10 P L T 53 (DB). 


-Sch. 2. Para. 14. 

1. Appeal. 

2. Award beyond reference. 

3. Indefinite award incapable of execution. 

4. Limitation. 

5. Objection — Apparent on face. 

6. Remittal in part. 

See also N. 4. 

7. Private awards. 

8. Revision. 

9. Scope. 

10. Some matters referred undetermined. 

1. Appeal. 

-Sell. 2, Para. 14 — Interpolation after signing 

— Modification after remittal — Appeal. 

Having signed, but before filing in the Court, an 
arbitrator interpolated the award. The Court re¬ 
mitted it to arbitrators. Who then amended it. 
The Court ignored both the interpolations and pass¬ 
ed a decree. 


-Sch. 2, Para. 14 — Filing of award in part. 

Where matters not referred to arbitration are 
separable, the Court should delete them and order 
the rest of the award to be filed. AIR (Vol 15)i 
1928 Sind 144 : 108 Ind Cas 791 (DB). 

-Sch. 2, Para. 14 — Duty of Court to remit. 

Misconduct must be misconduct in carrying out 
the terms of the reference and within the scope of 
it. Anything beyond that, is action without juris¬ 
diction whether or not it may amount also to mis¬ 
conduct. If the arbitrators’ award is beyond their 
jurisdiction and therefore made without jurisdic¬ 
tion, then obviously the decree which embodies it 
is also made without jurisdiction. The duty of tha 
Court, when an award sent to it is beyond the juris¬ 
diction of the arbitrators, is not to pass a decree in 
accordance therewith but to remit it back to the 
arbitrators under the terms of para 14 of Sch. 2. 
AIR (Vo’ 13> 1926 Mad 201 • 49 M L J 623 : 91 
Ind Cas 745 (DB). 


Held, the order fe 1 ! under S. 104 (1) (c) and was 
appealable. AIR (Vol 13) 1926 Lah 519 : 98 Ind 
Cas 336 : 7 Lah 327 : 8 L L J 460 : 27 P L R 541 
(DB). 

-Sch. 2, Para. 14 — Remittal, objections to _ 

Appeal against decree on revised award. 

Where the Court remits an award and the arbi¬ 
trators submit a fresh award, and the Court posses 
a decree in accordance with such revised award, 
no appeal lies against such decree on the ground 
that tile order of remittal was wrong and that the 


——Sch. 2. Para. 14 — Power of arbitrator to pro* 
vide for actual division and maintenance. 

If the arbitrators have an authority to make a 
partition, they have an authority to determine 
everything incidental or con secnien rial with refer¬ 
ence to the m^de in which the partition is to be 
effected and the rights of the female members of 
the familv cannot he disregarded AIR (Vol 11X 
1924 Oudh 54 : 10 O L J 226 : 73 Ind Cas 39. 

—-—Sch 2, Para. 14 —- Modification of award — Re* 
initial for correction. 




989 


CIVIL P. C. (5 of 1908), Sch. 2, Para. 14—2. Award beyond reference 


The arbitrators who were three in number were 
to report their decision qua the house in question 
to the Court and the parties were to be bound by 
the award qua the other property. The award filed 
was remitted as it was considered that the arbitral 
tors should omit that part which related to the 
other property. 

Held, when an award deals with a matter ex¬ 
traneous to the reference, which matter can be 
separated therefrom, the Court may modify the 
award or may remit it to the arbitrators for cor¬ 
rection. AIR (Vol 10) 1923 Lah 411 : 76 Ind Cas 
1007. 

-Sch. 2, Para. 14 — Powers of arbitrator. 

Where the reference recited “you will make a di¬ 
vision of the moveable and immovable property 
having considered what is proper and having made 
a just settlement. That division we accept in every 
respect.” 

Held, that the reference did not exclude the 
power of the arbitrators to make the division sub¬ 
ject to such conditions affecting its tenure or devo¬ 
lution as could have been validly agreed to even by 
the co-parceners themselves. AIR (Vol 10) 1923 
Nag 70 : 71 Ind Cas 413. 

-Sch. 2, Para. 14 (a) — Award — Interest — 

Whether invalidates award. 

Arbitrators have jurisdiction to decide whether 
they should award interest and an award of inter¬ 
est does not inva’idate the award. AIR (Vol 7) 
1920 Cal 143 : 46 Cal 534 ; 23 C W N 704 : 54 Ind 
Cas 285. 

-Sch. 2, Para. 14 (a) — Award beyond scope of 

reference. 

An award is bad if it goes beyond the scope of 
the reference. AIR (V 2) 1915 Cal 713 : 26 Ind 
Cas 73. 

-Sch. 2, Paras. 14 (a) and 15 — Valid and in¬ 
valid parts separable — Misconduct. 

When the valid part of an award is separable 
from the invalid part the award should be declared 
valid to that extent but where misconduct is proved, 
the whole award is invalid. (1912) 5 Bur L T 55 : 
14 Ind Cas 978. 

-Sch. 2, Para. 14 (a) — Procedure of arbitrator 

— If can go beyond reference. 

An arbitrator is not bound by the rules of prac¬ 
tice adopted in Courts but he cannot go beyond the 
questions submitted to him. So where he was ask¬ 
ed to see if the p’aintiff had a right of way over 
a particular strip of land he cannot lay out a new 
path. (1912) 15 C L J 110 : 16 C W N 256 : 13 Ind 
Cas 118 (DB). 

—Sch. 2, Para. 14 (a) — Scope of inquiry — Dis¬ 
pute between firms — Jurisdictions. 

When arbitrators have to decide disputes between 
firms they must inquire who the partners are, to 
discover whether they have jurisdiction, whom 
they must serve with notices and the scope of their 
inquiries. The decision as to the liability of any 
individual as partner of a firm is a decision on a 
question of their own jurisdiction. The fact that 
the arbitrators have taken evidence which proved 
to cover matters outside their jurisdiction will not 
necessari'y invalidate the award or make the pro¬ 
ceedings improper, if the award is within jurisdic¬ 
tion. (1911) 9 Ind Cas 712 : 4 S L R 196. 

3. Indefinite award incapable of execution. 

-Sch. 2, Para. 14 — Amount payable not ascer¬ 
tained — Effect. 

. The mere fact that an amount is not actually as¬ 
certained or calculated by the arbitrators, is not a 
sufficient* justification for holding the award un¬ 
certain, for the principle does apply that, that is 
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sufficiently certain which can be made certain. AIR 
(Vol 17) 1930 Lah 22 : 119 Ind Cas 726 (DB). 

-Sch. 2, Para. 14 — Error in law — Amount pay¬ 
able not specified — Effect of. 

The error-in-law must be distinctly collected from 
the face of the awards, or from any document ac¬ 
companying or forming part of the awards. Where 
the awards did not specify the amounts, which had- 
to be paid held that is not sufficient ground for re¬ 
mitting the awards, if the arbitrator has given the- 
rule for calculating the amounts to be paid. AIR 
(Vol 9) 1922 Cal 447 : 69 Ind Cas 995 : 49 Cal 646 > 
(DB). 

-Sch. 2, Para. 14 (b) —* Award — Validity of —• 

Award against a firm. 

An award against a firm is not bad and is govern¬ 
ed by the provisions relating to the execution of 
a decree against a firm. AIR (Vol 7) 1920 Cal 
386 : 47 Cal 29 : 56 Ind Cas 325. 

-Sch. 2, Paras. 14 (b) and 15 — Uncertain award 

— Setting aside of. 

Where an award made out of Court is uncertain 
and does not specify either the amount or the land 
awarded or does not give directions sufficient to 
enable the court to ascertain or identify it, such 
award is liable to be set aside on account of uncer¬ 
tainty. An award to be capable of execution by a 
Court, should be certain, so that no reasonable 
doubt can aries upon the face of it, as to the arbi¬ 
trator’s meaning or as to the rights and duties of 
the parties thereto. 

The Court has no power to remit an award made 
out of Court for the reconsideration of the arbitra¬ 
tor, though it is open to the parties to go back to 
him and ask him to make it a complete award, 
treating the arbitration as still pending. AIR (Vol 
3) 1916 Oudh 160 : 3 O L J 137 : 34 Ind Cas 355 
(DB). 

-Sch. 2, Para. 14 (b) — Award against firm —-» 

Validity. 

An award may be made against the name of ai. 
firm without ascertaining who were the parties lia¬ 
ble. AIR (Vol 1) 1914 Cal 181 : 25 Ind Cas 955. 

-Sch. 2, Para. 14 (b) Rules for calculation given 

— But no result — Effect of. 

Where the arbitrators give rules for calculation 
without giving the actual result, it can be consi¬ 
dered as sufficiently certain because the actual re¬ 
sult may be worked out. (1912) 15 C L J 360 : 13 
Ind Cas 161 (DB). 

-Sch. 2, Para. 14 (b) — No decision on cardinal 

point. 

An award should be a final decision on all matters 
referred to the arbitrator. Where it leaves un¬ 
decided one of the cardinal points in controversy, 
the award is bad. (1911) 13 C L J 399 : 10 Ind Cas 
450 (DB). 

-Sch. 2, Paras 14 (b) and 16 — Examination of 

arbitrator. 

When two awards are alleged, the Court may ex¬ 
amine the arbitrator to ascertain whether certain, 
proceedings passed by him were an award or not. 
(1909) 19 M L J 394 : 6 M L T 137 : 2 Ind Cas 92 
(DB). 

4. Limitation. 

-Sch. 2, Para. 14 (c) — Award made out of time. 

An award made after the allotted time, is bind¬ 
ing if not impeached within 10 days or if the parties 
attend and acquiesce in the arbitration after the 
prescribed time. A I R (Vol 5) 1918 Pat 93 : 4 
Pat L J 265 : 50 Ind Cas 52 (DB). 

—?—Sch. 2, Para 14 (c) — Award given after a long 
time — Revocation of submission — Effect of. 

Where an award was not given for a very long¬ 
time and the plff. gave a notice of revocation but) 
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ttie arbitrators met, did their business in a most 
businesslike manner and gave an award. 

- Held, that the lapse of time did not invalidate 
their award. (1912) 13 Ind Cas 48 (All) (DB). 

- -Sch. 2, Para. 14 (c) — Parties — Legal repre¬ 

sentatives — Written reference. 

In a suit by plff. as mutwalli for certain pots and 
pans, the Judge was requested by the community 
to arbitrate. An award was passed and a decree 
also. The appeal from it was treated as revision 
and the decree set aside as without jurisdiction 
because there was no written reference and it was 
made by persons not parties to the suit and it also 
included matter not in dispute between the parties. 

The award having been passed in June 14, 1904 
and the application for the decree beeing made only 
in 1909 the application was barred. The award 
was also bad as the plff. having died no legal re¬ 
presentative was brought on the record and the 
suit had abated. (1912) 36 Bom 105 : 13 Bom L R 
1017 : 12 Ind Cas 687 (DB). 

5. Objection — Apparent on face. 

(a) General. 

(a-1) Adoption of compromise. 

(b) Arithmetical error. 

(c) Award by some arbitrators. 

<d) Evidence. 

(e) Notice. 

(f) Error or law. 

(g) Signature. 

(li) Objection —Waiver. 

(i) Miscellaneous illustrations. 

(a) General.. 

-Sch. 2, Para. 11 (c) — Terms of Para. 14 (c), 

cannot be enlarged. 

The Second Schedule of the Civil P. C.. is an 
exhaustive Code as regards grounds for rejecting 
an application to hie an award and no Court has 
Jurisdiction to go beyond the provisions of this 
Schedude. The Court is not entitled to enlarge 
the terms of Para. 14 in the matters of remitting 
the award to the arbitrator. AIR (V 27) 1940 
Oudh 405: 1940 AWR (CC) 327: 1940 OWN (CC) 
670: 16 Luck 79: 1S9 Ind Cas 344 (DB). 

-Sch. 2. Para. 14 — One of the the parties to the 

dispute was an unregistered firm in whose favour 
an award was given. The firm sought to file the 
award by an application under Paras. 20 and 21 
of Sch. il. Civil P. C. It was objected to on the 
ground that the firm could not enforce its rights 
under the award, it being an unregistered firm: 

Held, that Sch. II. was exhaustive ns regards 
grounds lor rejecting an application to file an 
award, and that the Court had no jurisdiction to 
go beyond the provisions of this Schedule. There 
was nothing illegal on the face of the award with¬ 
in Sch. II. Para. 14 (c). Civil P. C. AIR (V 25) 
1933 Pat 231: 1G Pat 742 : 4 BR 587: 19 PLT 549: 
175 Ind Cas 4G8 (DB). 

-Sch. 2. Para. 14 — Arbitrator neglecting to 

decide an issue referred — Award of money to one 
party, which represented proceeds of bribes ex¬ 
torted from public — Award, if vitiated — Do r e 
in terms of award, setting aside of — Ex turpi 
cause non oritur actio — Scope of. 

Where rn arbitrator to whom the matters in 
dispute were referred neglected to decide an issue 
which was referred to him by the parties to the 
arbitration and he awarded a sum of money to 
one of the parties to the arbitration, which repre¬ 
sented the proceeds of bribes extorted from the 
public; 

Held, that the award could not stand and that 
the order directing a decree to be prepared em¬ 
bodying the award should be set aside. 
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No litigant is entitled to maintain a suit which 
has its origin in a disgraceful cause: ex turpi, 
cause non oritur actio. AIR (V 21) 1934 All 493: 

3 AWR (HC) 415; (1934) ALJ 1256: 149 Ind Cas 
396 (DB). 

-Sch. 2, Para. 14 — Extra amount for services 

rendered — Validity of award. 

Though jeshta bhagam is absolute and illegal, 
the mere use of the word does not made an award 
illegal when the Court is satisfied that the extra 
amount is given to the eldest son for services ren¬ 
dered. AIR (V 17) 1930 Mad 38: 30 MLW 868 
(DB). 

-Sch. 2, Para. 14 — Trying Judge as arbitra¬ 
tor — Review of judgment. 

Where a Judge is constituted also the sole arbi¬ 
trator, the fact that both the capacities of a Judge 
and of an arbitrator are constituted in the same 
person should not deprive a party of his right of 
getting the matters set right which he can ordina¬ 
rily do by asking Court to remit the award to the 
arbitrator. And so in such a case the Judge ought 
to admit a review of his own judgment if much of 
what is said in his judgment is not ‘ to 
be found in the operative part of it. AIR (V 16) 
1929 All 747; 117 Ind Cais 610: 1929 ALJ 808: 51 
All 903 (DB). r ft 

-Sch. 2, Para. 14 — Plea of payment not consi¬ 
dered. 

Where the defendant has put in a plea of pay¬ 
ment which the arbitrators have not considered, 
it would not be a ground for setting aside the 
award but for remitting it for consideration under 
R. 14 of Schedule II. The ground on which an 
award can be set aside is given in Rule 15 and this 
is not such a ground. AIR (V 12) 1925 All 393: 
8G Ind Cas 788; 6 LRA Civ. 158. 

-Sch. 2, Para. 14 — Parties alleging that others 

have no interest in matter referred — Validity of 
award. 

When all the parties to the reference present to 
the aroitrator that whole of the properties in dispute 
belonged to them and that third persons had no 
interest in such properties, the arbitrator is justifi¬ 
ed in treating the whole of such properties as be¬ 
longing to the parties to the reference. 

If, as a matter of fact, third persons had any in¬ 
terest in those properties, and the parties to arbi¬ 
tration agreed to have such properties partitioned 
between them by the arbitrator, it is not open to 
any one of them to contest the validity of the award 
on the ground that it deals with matters in which 
third parties are interested. AIR (V 12) 1925 Pat 
810 : 93 Ind Cas 261 : 4 Pat 670 : 7 PLT 644 (DB). 

-Sch. 2. Para. 14 — Apparent error — What Is 

— Plea of defect In quality but not producing goods 
for inspection — Effect. 

There is no error on the face of the award where 
the buyers having themselves complained of the 
inferior quality of the goods failed to produce them 
for inspection when called upon to do so by the arbi, 
trators. The buyers themselves could not legitima¬ 
tely complain of the arbitrators com.ng to the con¬ 
clusion that the buyers did not prove their case. 
Where the arbitrators stated in the award “we have 
considered the papers’ 1 . 

Held, it was not a legitimate inference from the 
terms of the award that the arbitrators had decided 
against the buyers relying upon the mere fact that 
the latter were unwilling to produce the goods. 
AIR (V 11) 1924 Cal 1051 : 82 Ind Cas 341 : 28 CWN 
888 (DB). 

——Sell. 2. Par ns 14 (e) and 15 — Majority award 
Concurrence of arbitrators. • 

An award to be valid must be the award of all the 
arbitrators without difference. Where there is an 


CIVIL P. C. (5 of 1903), Sch. 2, Para. 14—4. Limitation 
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uneven number of arbitrators, there is no presump¬ 
tion that a majority award shall be binding. AIR 
<V 7) 1920 Mad 130 : 38 MLJ 145 : 54 Ind Cas 912 
<DB). 

-Sch. 2, Para. 14 (c) — Award — Signing of 

Minute of dissent by one of the arbitrators, after 
signing award. 

Until an aw ad is communicated there is nothing 
to prevent an arbitrator changing his mind. He 
cannot be said to be, functus officio until the pro¬ 
nouncement is actually made though he may sign 
the award. This does not preclude him from fur¬ 
ther considering the matter, and if he thinks fit, 
recording a note of dissent. AIR (V 6) 1919 Pat 
74 : 49 Ind Cas 522 (DB). 

-Sch. 2, Paras 14 (c) and 15 — Restriction on 

alienation — Effect of. 

A term in an award which restricts the alienabi¬ 
lity of property for an indefinite period is not bind¬ 
ing upon a person or a class of persons not expressly 
mentioned as being bound by it. AIR (V 5) 1918 
Lah 21 : 39 PR 1918 : 37 PLR 1918 : 28 PWR 1918 : 
43 Ind Cas 674 (DB). 

-Sch. 2, Para. 14 (c) — Award after suit — Fair 

copy. 

An award duly marie and signed by the arbitra¬ 
tors but intended to be fair copied on a stamped 
paper is valid and the defect as to stamp can be 
cured. If a reference to named arbitiators has been 
.made, it is no valid objection to the award that a 
suit was filed before that award was made. AIR 
(V 5) 1918 Sind 13 : 13 SLR 75 : 53 Ind Cas 337. 

-Sch. 2, Para. 14 (c) — Performance of. 

The fact that the obligations imposed under the 
award have been performed between the date of the 
award and the, dote of application to file it, is no 
ground for attaching the award though it may be a 
valid defence against an execution application. 
AIR (V 4) 1917 Mad 312 : (1916) 1 MWN 203 : 19 
MLT 228 : 33 Ind Cas 67 (DB). 

-Sch. 2, Paras 14 (c) and 15 — Award — Validity 

— Execution outside British India. 

The Validity of an award docs not ordinarily 
depend upon the place in which it is executed. 
AIR (V 4) 1917 Pat 241 : 2 Pat LW 156 : (1917) P H 
CC 241 : 42 Ind Cas 617 (DB). 

-Sch. 2, Para. 14 (c) — Award — Absence of 

party — Intentional 

When a party’s absence is intentional at the time 
•of the delivery of the award the award is not vitiat¬ 
ed by such absence. AIR (V 3) 1916 All 278 : 33 
Ind Cas 467 (DB). 

-Sch. 2, Paras. 14 (c) and 12 — Defect in refer¬ 
ence — Effect. 

A defect in the order of reference not affecting 
the arbitrator’s jurisdiction or authority to make 
the award is not fatal to its validity. (1913) 16 OC 
233: 20 Ind Cas 773 (DB). 

-Sch. 2, Para. 14 (c) — Award not properly 

made. 

An award not properly made and filed according 
to the judgment is a nullity and a decree passed 
on the basis thereof should be set aside. (1911) 9 
Ind Cas 241 (Oudh). 

-Sch. 2, Para 14 (c) — Single award — Contracts 

involving common question. 

Where disputes under several contracts involving 
'questions common to all are referred by one sub¬ 
mission, a single award is not invalid by reason of 
covering the subjects of many agreements especial¬ 
ly where the defendants have not been prejudiced. 
(1911) 4 SLR 196 : 9 Ind Cas 712. 

--Sch. 2, Para 14 (c) —- Inequality. 

The validity of an award must be determined by 
the consideration of circumstances existing at its 

5 F.Y.D./D.F.32. 


14_5. Objection—Apparent on face 

date and not as they transpired afterwards. An 
award cannot be disturbed by reason of the in¬ 
equality of benefit received eventually by either 
party. (1910) 35 Bom 153: 12 Bom LR 984; 8 
Ind Cas 647 (DB). 

-She. 2, Para. 14 (c) — Lottery — Award. 

An award by lottery is not an arbitration award 
since no opinion of the arbitrator comes into play 
but the whole thing is made to depend upon chance. 
The agreement to decide the suit by lottery is void 
ab initio as wager and being opposed to public 
policy. (1909) 5 NLR 107 : 3 Ind Cas 55. 

(a-1) Adoption of compromise. 

-Sch. 2, Paras 14 (c) and 15 — Award embody¬ 
ing agreement between parties. 

Though an award embodies an agreement arrived 
at between the parties, it is not less valid and bind¬ 
ing. An award is binding on the parties after it is 
delivered. AIR (Vol 7) 1920 Lah 220: 56 Ind Cas 
115 (DB). 

-Sch. 2, Paras 14 (c) and 15 — Compromise 

between parties—Acceptance of. 

The report of the arbitrators embodying a com¬ 
promise arrived at between the parties subsequent 
to the reference is not an award. AIR (Vol 7) 1920 
Lah 101: 55 Ind Cas 218. 

-Sch. 2, Paras 14 (c) and 15 — Compromise- 

Award on — Validity —r Consent of parties — Deci¬ 
sion. 

An award is not open to objection on the sole 
ground that it merely reproduces an agreement come 
to between the parties only, when the consent of 
the parties is regarded by the arbitrators as evidence 
that the settlement proposed is fair to all. AIR (Vol 
7) 1920 Mad 195: 56 Ind Cas 593 (DB). 

-Sch. 2, Paras 14 (c) and 15 — Adoption of com¬ 
promise. 

The mere approval of a compromise arrived at 
between the parties before an arbitrator is not an 
award. AIR (Vol 7) 1920 Nag 43: 54 Ind Cas 311. 

-Sch. 2, Para 14 (c) — Award not signed bv one 

of the a bitrators—Decision in accordance with ar¬ 
rangement effected by the parties. 

The omission of one of several arbitrators to 
sign the award does not vitiate the award where 
the arbitration proceedings took place in the pre¬ 
sence of all the arbitrators. 

Where the arbitrators took down the depositions 
of the plfF. and the deft, but final 1 y approved of an 
arrangement put forward by the plff. and agreed to 
by the deft., the decision of the arbitrators, though 
it was in accordance with the wishes of the parties 
was an award. (1909) 1. Ind Cas 3/8 (Cal). (DB). 

(b) Arithmetical error. 

-Sch. 2, Para 14 — Rate of exchange not speci¬ 
fied in award—Validity. 

An error in law on the face of the award must be 
distinctly collected from the face of the award or 
from any paper so connected with the award as to 
form part of it. Where, in an arbit ation, the arbit¬ 
rator had awarded the amount claimbed in pounds 
sterling and the rate of exchange for payment was 
not specified. 

Held that the award was not bad for uncertainty. 
AIR (Vol 11) 1924 Sind 117: 80 Ind Cas 1009: 17 
SLR 86. 

-Sch. 2, Paras. 14 (c), 15 and 20 — Arithmetical 

error. 

On an application to file the award it was con¬ 
tended that the award was bad. as (1) the arbitrator 
had allocated funds or property to persons not parties 
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to the reference (2) the arbitrator had first allotted 
the residential houses to one party and payment of 
compensation to another and then changed his de¬ 
cision (3) the award purported to divide the houses in 
equal shares though it was clear on the face of the 
award that he had not done so and had awarded 
compensation to one party in excess of his proper 
share. 

Held, the award was good and was not vitiated 
by any illegality apparent on the face of the award. 
The arbitrator had not travelled outside the refer¬ 
ence and what looked like, an arithmetical error in 
the award did not render the award invalid. AIR (Vo! 
7) 1920 All 45: 42 All 277: 2 UPLR (A) 104: 18 ALJ 
241: 58 Ind Cas 585. (2). (DB). 

-Sch. 2, Paras 14 (c) and 15— Award —Setting 

aside of. 

When an award is good on the face of it, the 
parties cannot object to and the Court will not in¬ 
terfere on the ground of a mere mistake. (1912) 14 
OC 308: 13 Ind Cas 520. (DB). 

(c) Award by some arbitrators. 

-Sch. 2, Para 14(c) — Award by some arbitra¬ 
tors. 

An award given by some of the arbitrators on 
evidence most of which was heard and taken by four 
out of six arbitrators in the absence of the remaining 
two, is invalid and illegal. AIR (Vol 5) 1918 All 274 
16 ALJ 307: 45 Ind Cas 34 (DB). See also AIR (Vol 
5‘ 1918 Oudh 343: 5 OLJ 471: 47 Ind Cas 960. 

-rSch. 2, Paras 14 (c) and 17 — Award by some 

of the arbitrators. 

Where two of the five arbitrators did not attend 
nil the meetings and the award was signed by only 
three of them. Held, that although the agreement 
contained authority to make a majority award there 
was no valid award as there was no unani¬ 
mous participation by the arbitrators in deliberating 
upon the and the parties had not the benefit of the 
presence 6c the eftect of the arguments, experience 
and judgment ol each arbitrator which they had a 
right to expect. AIR (Vol 5) 1918 Cal 865: 25 CLJ 
396: 22 CWN 301: 40 Ind Cas 422. (DB). 

-Sch. 2, Para 14 (c) — Refusal to act by some 

arbitrator. 

A refusal by some arbitrators to act makes the 
award of the rest illegal. 9 MLT 251: 21 MLJ 263- 
(1911) 1 MWN 151 : 9 Incl Cas 173 (FB). 

(d) Evidence. 

-Sch. 2, Para 14 — Personal knowledge. 

Where parties intend that arbitrators should decide 
from their personal knowledge and purposely abstain 
horn producing any evidence the award cannot be 
impeached on the ground that the arbitrators onlv 
decided from personal knowledge without taking 
evidence. AIR (VoPl2) 1925 Ornlh 741: 89 ind Cas 
S3 2. 

—- Sch. 2, Para 14 (c) — Decision of arbitrators — 
Not to be questioned by Court. 

A fair decision of arbitrators, who arc final Judges 
of all matters o! fact, acting within their authority’, 
cannot be questioned by a Cowt on the ground o! 

of evidence to justify their conclusions 

ror can a Judge refuse to enforce their award 
merely because in his opinion sufficient attention was 
not paid to S. 110 Evidence Act. The impeachment 
of an award for not examining witnesses is possible 
only on evidence ol distinct tender of witnesses to the 
arbitrators. AIR (Vol 4) 1917 LB 68: 37 Ind Cas 
807. 


A decision of an arbitrator should not be set aside 
under S. 115 C.P.C.* on the ground of errors in the 
admission of evidence where such admission does not 
materially affect his decision. AIR (Vol 2) 1915 Mad 
391: 16 MLT 156: (1914) MWN 614: 26 Ind Cas 106 

-—Sch. 2. Paras 14 (c) and 15 — Refusal to take 
evidence—Signing at different times. 

A judicial act to be valid must be performed by 
all arbitrators and the reception of a written state¬ 
ment by one of the arbitrators is not a judicial act 
In order to invalidate an award it must be shown 
that the question was specifically stated before the 
arbitrator and that he did not consider it. To impeach 
an award on the ground of improper refusal by the 
aibitrator to take the evidence, it must be shown 
that the witnesses were distinctly tendered before 
the arbitrators. An award not signed by all the 
arbitrators at the same time and place is not void 
(1912) 15 CLJ 360: 13 Ind Cas 161. (DB). 

-Sch. 2, Paras. 14 (c), 15 and 16 — Evidence — 

Closing of case — Estoppel — Decision of issues. 

On a reference to arbitration of a whole case, the 
aibitrator need not give a finding on each, issue 
though he is bound to decide the whole case sub¬ 
stantially and when the parties close their case they 
cannot contend afterwards that there was insuffi¬ 
cient inquiry. 13 PWR 1911: 14 Ind Cas 371. 

(e) Notice. 

-Sch. 2, Para. 14 (c) — Award — Notice to one 

of the parties— Absence of— Enforcement of—Costs 
of award. 

The absence of a written notice to one of the defts 
as provided in the reference does not necessarily 
invalidate an arbitration proceeding when the 
parties had oral notice. Where an order for costs 
made in an award on a private reference could be 
expunged and the remaining award would thereby 
remain unaffected the award could be enforced to 
that extent.— 

Quaere. Whether the principle that when a suit 
has been referred to arbitrators, they have authority 
to deal with the costs of the award can be extended 
to private reference. AIR (Vol 5) 1918 Cal 529: 27 
CLJ 104: 43 Ind Cas 770. (DB). 

-Sch. 2. Para. 14 (c) — Material irregularity. 

An order setting aside an award on the ground 
that the Court did not fix the date for award in the 
order of reference and that there was failure of 
notice to niff, of the date of the award is unsustain¬ 
able. Mere opinion on a point unsupported by 
reasons is not a decision of that point. AIR (Vol 3) 
1916 Oudh 137: 2 OLJ 495: 32 Ind Cas 345. 

(f) Error of law. 

-Sell. 2, Para 14 (c) — Question of succession of 

orasa sons—Wrong decision by arbitrators—Award 
if illegal. 

A wrong decision of arbitrators on a question of 
succession ol orasa sons, does not come within the 
meaning of Sch. II Para. 14 (c\ Civil P.C. as the law 
on the question is not so obvious. AIR (Vol 22) 1935 
Rnng 16: 154 Ind Cas 557 (DB), 

-Sch. 2. Para 14 — What is. 

An error of law only exist when in an award 
flu're is stated some illegal proposition which is the 
b .sis of the award and which is erroneous. AIR (Vol 
17) 1930 Mad 38 : 30 MLW 868 (DB) 
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-Sch. 2, Para 14 — An error in law on the face 
of the award means that there can be found in the 
award or a document actually incorporated, thereto, 
as for instance a note appended by the arbitrator, 
stating the reasons for his judgment, some legal pro¬ 
position which is die basis oi die award and which 
can then be said to be erroneous. AIR (Vol 12) 1925 
Cal 599: 88 Ind Cas 49: 52 Cal 100 (DB). 

-Sch. 2, Paras 14 and 15 — Error of law — 

Illegality — Bombay Cattle Trade Association’s Rules 
23 and 25—Vendor and purchaser— Person com¬ 
mitting: breach of contract — Damages. 

Where an award imposes a liability on a party 
which cannot possibly be said to have been pro¬ 
vided for by die contract between the parties on a 
proper construction of its terms, there is an error 
patent upon die face of the award which entitles the 
Court to set it aside. If an awaid misconstrues die 
contract and correspondence between the parties, 
there is an error of law patent on the face of the 
award. 

The Court could set aside an award if there was 
an error of law patent on the face of it. AIR (Vol 1 ) 
1920 Bom 256: 21 Bom LR 1037: 53 Ind Cas 799. 

-Sch. 2, Para 14 (c) — Error of law — Giving 

life—interest to excluded heir. 

An award cannot be set aside on the ground that 
the arbitrator has given an erroneous decision on a 
question of law. Para. 14(c) can be applied in setting 
aside an award where the arbitrator manifestly mis¬ 
applies a rule of succession or applies to the parties 
a rule by which they are not bound. Where an arbit¬ 
rator gives a life-interest in a share of property to a 
blind heir who is excluded from inheritance the 
award is not bad. AIR (Vol 5) 1918 Mad 296: 4i Mad 
1022: 34 MLJ 323: 24 MLT 60: 8 LW 202: (1918) 
MWN 482: 45 Ind Cas 644 (DB). 

-Sch. 2, Para 14 (c) — Questions of law referred 

— Finality. 

When points of law are referred to, arbitrator’s 

award thereon cannot be impeached as being not 

inaccordance with the received interpretation of law. 

AIR (Vol 3) 1916 Oudh 285: 19 OC 48: 33 Ind Cas 

737 (2). 

# 

-Sch. 2, Para 14 (c) — Mistake—Fact or law — 

Power of Civil Court. 

Civil Courts cannot sit as Courts of appeal to con¬ 
sider the correctness of an award on the merits 
either in respect of matters of fact or of law. They 
cannot do the work of the arbitrators when once the 
parties have decided to refer the matter to arbitra¬ 
tion. 64 PWR 1909: 53 PLR 1909; 4 Ind Cas 553 
(DB). 

(g) Signature. 

-Sch. 2, Para 14 — Award not bearing signature 

of arbitrator who was absent throughout proceed¬ 
ing — Award, if can be remitted under para 14(c). 

Where the award does not bear signature of one 
of tile arbitrators and where it further appears that 
he had taken no part in the p oceetlings, the Court 
is fully justified in remitting it to the arbitrators 
under Para. 14 Sch. II, Civil P.C. since there is an 
objection to the legality of the award apparent on 
the face of it. AIR (Vol 24) 1937 Pat 343: 3 BR 
747: 170 Ind Cas 351, 

-Sch. 2, Para 14 (c) — Signing of award —Award 

not signed at same time on the same day by all the 
arbitrators. 

An award is not invalid simply because it was not 
signed at the same time on the same day and at the 


same place by all the arbitr ators. The Court is bound 
to pass a decree in accordance with the award. AIR 
(Vol 7) 1920 Lah 228: 1 Lah 481: 55 Ind Cas 883. 
(DB). 

-Sch. 2, Paras 14 (c) and 15 — Reference to three 

persons — Award signed by two—Application to set 
aside award — Lim. Act, Art. 158. 

An award is invalid unless the arbitrators had been 
present at all the meetings including the last and 
heard the evidence and consulted each other as to 
the result. The period of limitation, under Art. 158 
Lim. Act does not apply to proceedings under para. 
12 or para. 14 and there is no limitation tor making 
applications to remit award for reconsideration of the 
arbitrators owing to some objections to the legality 
of the award being apparent on the face of it. 
The fact that an award bore only the signature of 
two out of three arbitrators is an illegality apparent 
on its face. AIR (Vol 6) 1919 Mad 877: 24 MLT 
102: 8 LW 171: (1918) MWN 477: 47 Ind Cas 597. 

-Sch. 2, Paras 14 (c) and 15 — Omission of one 

of the arbitrators to sign. 

Where an award of the arbitrators of both parties 
represents their decision, the failure of the arbitrator 
oi one party to sign, does not render it invalid. AIR 
(Vol 5) 1918 All 426; 43 Ind Cas 154. 

(h) Objection — Waiver. 

-Sch. 2, Para* 14 — An objection under Para. 14 

is different from objection under Para. 15, Sch. II. 
AIR (Vol 20) 1933 All 648 : (1933) A L J 519 ; 146 
ind Cas 596. 

-Sch. 2, Paras. 14 (c) and 15 — Waiver of — 

Objection. 

Mere submission to an arbitration is not a waiver 
of an extrinsic objection to an award on the ground 
that the award is illegal because based on an illegal 
act or subject matter. AIR (Vol 2) 1915 Cal 745 
: 19 C W N 948 : 21 C L J 273 : 28 Ind Cas 557 
(DB). 

-Sch. 2, Para. 14 (c) — Illegality apparent on 

face of award — Duty of Court. 

Where the illegality is apparent on the face of 
the award, the Court should take judicial notice 
even though no objections had been filed within 
the period prescribed by Art. 158, Lim. Act. (1912) 
16 O C 94 : 17 Ind Cas 320. 

(i) Miscellaneous illustrations. 

-Sch. 2, Para. 14 — Stipulation for liquidated 

damages in case of default is not per se illegal — 
Court cannot go into what is proper amount of 
damages. 

A stipulation for liquidated damages in the awaid 
in case of default is not per se illegal. The Court 
has no jurisdiction to go into what is the proper 
amount of damages and cannot interfere with the 
figure embodied in the award. AIR (Vol 28) 1941 
Mad 266 : (1940) MWN 879. 

——Sch. 2, Para. 14 (c) — Suit on promissory note 
claiming interest — Reference to arbitration — 
Award granting interest — Objection that pro-note 
did not provide for interest — Award remitted for 
re-consideration — Legality of — Second award, if 
valid. 

The plaintiff brought a suit on a promissory note 
claiming interest. The trial Court referred the case 
to arbitration and an award was filed awarding 
interest to the plaintiff. An objection was then 
taken to the trial Court by the defendant that the 
promissory note in question did not provide for the 
payment of interest. The trial Court considered 
that this amounted to an objection as to the legali¬ 
ty of the award apparent on the face of it within 
the meaning of Para. 14 (c), Sch. II, Civil P. C., 
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and accordingly it referred the matter for the re¬ 
consideration of the arbitrator. The arbitrator 
then filed an award in which he did not award any 
future interest, and the lower Court accepted that 
award and passed a decree on it. 

Held, that it was doubtful whether the want of 
provision in the promissory note for the payment 
of interest was the kind of objection to legality of 
the award apparent on the face of it which is con¬ 
templated by Para. 14 (c), Sch. H. But in any case 
the interest Act will allow a Court or an arbitrator 
to award interest under these circumstances even 
though there is no provision in the promissory note 
for the payment of interest. The objection to the 
legality, therefore, was one which did not in fact 
exist. Under these circumstances the lower Court 
was not entitled to remit the award for re-consi¬ 
deration, and the second award was not valid. 
AIR (Vol 21) 1934 A'\ 939 : 4 A W R (HC) 75 
: (1934) A L J 939 : 153 Ind Cas 169. 

-Sch. 2, Para. 14 — Reference for partition — 

Arbitration award granting extra sum to one party 
— Legality. 

An award is not illegal within the meaning of 
para. 14 (c) of Sch. II of Civil Procedure Code, 
simply because the arbitrator to whom Hindu bro¬ 
thers have referred a dispute as to paxtition has 
allowed the eldest brother a certain sum of money 
in excess of his share in consideration of his hav¬ 
ing to care for and to educate his younger brother 
for many years. But the sum awarded to the eldest 
brother in such a case cannot be called Jeshta- 
bhagam. AIR (Vol 12) 1925 Mad 301 : 78 Ind 
Cas 238 (DB). 

-Sch. 2, Para. 14 — Provision for survey in arbi¬ 
tration — Validity of award without survey. 

Where an arbitration clause provided that the 
Chamber should arrange for survey in accordance 
with its rides, and the arbitrators made their award 
without such survey. 

Held, that it was not contemplated that the sur¬ 
vey should be the only means of arriving at a deci¬ 
sion and therefore the arbitrators, although they 
had not made a survey of the goods, had not acted 
without jurisdiction. AIR (Vol 11) 1924 Cal 1051 
: 82 Ind Cas 341 : 28 C W N 888 (DB). 

-Sch. 2, Paras. 14 (c) and 15 — Illegality — Com¬ 
pulsion of Court. 

A Court has no power to compel an arbitrator to 
give a decision against his will, if the arbitrator 
after deciding some of the issues refuses to arbi¬ 
trate further. Where a Court passed an order 
threatening the arbitrator with contempt proceed¬ 
ings and thereby forced out an award from him, the 
award is invalid and will be set aside on revision. 
AIR (Vo’ 8) 1921 All 361 : 18 A L J 952 ; 59 Ind 
Cas 667 (DB). 

-Sch. 2. Paras. 14 (c), 15 and 10 — Award — De¬ 
cree —* Validity of — Extension of time after filing 
of award — Error on the face of the record. 

An extension of time cannot be granted after 
the arbitrators have made and filed their award. 

A dispute was referred to arbitration and the 
arbitrators were directed to submit their award on 
or before March 15, 1912. On that date the award 
was not filed, but an application was made for fur¬ 
ther time and the Court adjourned the case to 
Ap'd! 3. 

• - i April 3. both parties were absent, their plend- 


mitted their award. The Court made a decree in I 
accordance with it. I 

Held, that the award was made without autho- 1 
rity and could not be used as the basis for a valid \ 
decree. It was not material that the objection was 
not taJsen before the Court below, as the objection I 
was apparent on the face of the record and went j 

to tlie root of the matter. It was incumbent upon I 

the Court to satisfy itself that a legal award existed P 
whereon a valid decree, could be founded. (1912) ' 

16 C L J 573 : 16 Ind Cas 223 (DB). j 

-Sch. 2, Paras. 14 (c), 15 — Contents of award— 

Consultation. 

An award need not be a reasoned judicial deci- | 
sion and the arbitrators need not even give their 
reasons for their conclusions. 

Arbitrators can get the help of others* opinions 
in arriving at their own opinions provided they do 
not thereby delegate or surrender their own judg¬ 
ments. 23 M L J 290 : (1912) M W N 1091 ; 12 M 
L T 133 : 16 Ind Cas 478 (DB). 

-Sch. 2, Para. 14 (c) — Payment by instalments. 

An arbitrator to whem all matters in dispute in 
a suit for money have been referred can determine 
the amount to be paid and the mode of payment 1 
and can therefore direct payment by instalments. 
(1909) 12 O C 23 : 1 Ind Cas 328. 

6. Remittal in part. 

See also N. 4. 

-Sch. 2, Para. 14 — Validity. | 

There is no provision in the C. P. Code, by which 
a portion of an award may be remitted. AIR 
(Vol 13) 1926 All 567 : 24 A L J 705 : 96 Ind Cas 
531 (DB). ) 

-Sch. 2, Paras 14 (a) and 15 — Award — Con¬ 
formity to terms of submission — Excess — Void 
as to the portion. 

An award must conform both in form and sub¬ 
stance to the submission and it is void in so far as 
any portion thereof is in excess of the submission 
if such portion is separable from and independent 
of the remainder. AIR (Vol 3) 1916 Cal 806 : 22 
C L J 237 : 31 Ind Cas 33 (DB). 

-Sch. 2, Para. 14 (a) — Private award. 

The rule that under para 14 (a.) a valid portion 
of an award which is separab’e from the invalid, 
portion ought to be accepted by the Court is not 
generally applicable to private awards and hence 
the award must be accepted in entirety or rejected 
in toto. AIR (Vol 2) 1915 Lah 105: *66 PR 1915 
: 146 P W R 1915 : 31 Ind Cas 80 (DB). 

7. Private awards. 

-Sch. 2. Para. 14 — Power of Court. 

Where the award is without the intervention o£ 
the Court, the Court has no power to remit the 
award to the umpire. AIR (Vol 14) 1927 Lah 347 
: 100 Ind Cas 896. 

-2, Para. 14 — Arithmetical mistake — 

Power of Court to amend— \ Court cannot amend 
arithmetical mistake in a private award or remit 
award with such mistake for re-consideration. 

A Private award cannot be amended by the Court 
on the ground that the arbitrator has made a* 
arithmetical mistake in arriving at the sums due 
by one party to another: and it also cannot remit 
such an award for re-consideration. AIR (Vol 
12) 1925 Lah 86 : 78 Ind Cas 1042. 

-Sch. 2, Paras. 14 (a) and (c), 15. 2d and 21 — 


e ;• said ‘,hcv had no instructions and no communi¬ 
cation had been received from the arbitrators. The 
Court, adjourned (he case ti’l April 9 and directed, 
C'p srbiirjb o io return the papers with or with¬ 
out their t>v aro on or before that date. On April 
9, it was intimated that the arbitrators had sub- 


Lrror of law — Private reference. 

Mistake of law on a legal point referred to am 
arbitrator does not vitiate his award but if the 
point was not referred and the decision is wronc 
in law, the Court will not file the award. Where 
any of the grounds mentioned in paras 14 and 19 
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is proved, a Court cannot proceed to file the award 
if the matter was referred without the Court’s In¬ 
tervention. Even if the invalid portion is separa¬ 
ble, the award would not be enforceable. AIR 
(Vol 2) 1915 Cal 529 : 19 C W N 476 : 26 Ind Cas 
697 (DB>. 

8. Revision. 

- — Sch. 2, Para. 14 —> Revision on ground of in¬ 
completeness of award — Whether can be enter¬ 
tained by High Court. 

Where no objection is taken to an award before 
a decree in accordance with it is passed, the Court 
is not bound to scrutinize the terms of the award 
and satisfy itself that it disposed of all the matters 
referred to arbitration. It is not then open to any 
of the parties to go up in revision to the High Court 
& impeach the award on the ground that it does 
not dispose of all matters referred to arbitration 
AIR (Vol 20) 1933 Mad 697 : (1933) M W N 831 
: 38 M L W 330 : 64 M L J 376 : 147 Ind Cas 476. 

-Sch. 2, Para. 14 (c) and O. 9, R. 9 — Award ex- 

P&rte — Application to set aside — Revision. 

Where a reference to arbitration provided that 
if one of the parties failed to appear, the arbitrator 
should proceed to hear the reference ex-parte, and 
one of the parties failed to appear, on the day fixed 
for hearing, the arbitrator could not make thj 
award without taking any evidence but should have 
proceeded to hear the evidence of the other side. 

An award so made without taking any evidence 
could not be set aside by the Court on an applica¬ 
tion under O. 9, R. 9, but should be remitted under 
para 14 for reconsideration, and for that purpose, 
the High Court could interfere. AIR (Vol 5) 
1918 Cal 247 : 22 CWN 933 : 46 Ind Cas 195 (DB). 

9. Scope. 

--Sch. 2, Para. 14 — Fresh award — Powers of 
arbitrator. 

When an award is sent back by the Court to the 
original arbitrator with direction to specify defi- 
mtely the land awarded and return the award so 
amended, and the arbitrator instead of complying 
with the order goes afresh into the matter and 
makes a fresh award, thereby depriving the party 
of the award made in his favour the award cannot 
be accepted and the arbitrator is functus officio 
except as to that portion of the award which was 
ordered to be amended. AIR (Vol 16) 1929 Sind 
164 : 116 Ind Cas 590 (DB). 

; ~^>ch. 2 » Para. 14 — There is a clear distinction 
m the Code between remitting an award and set¬ 
ting aside an award. You may remit an award if 
it is alive and is in existence; but it is impossible 
to remit that which is set aside. That is at the root 
of the principle, recognized by the Code, that, if 
you remit the award, you can only remit it to the 
same arbitrators, and that, if you set aside the 
aW t?i*d> you must make an order superseding the 
arbitration. AIR (Vol 8) 1921 Pat 161 : 61 Ind 

Cas 390 ; 2 P L T 277 : 6 P L J 287 ; 1921 P H C C 
170 (DB). 


tions or awards certain amounts to one party, his 
act is well within his jurisdiction and the Court 
cannot interfere with the award on its merits. 

Where parties agree to refer their dispute to an 
arbitrator they ought not to be allowed to resile 
from the position which they took at the time of 
the reference. Merely technical objections should 
not be allowed to disturb an award, which is fairly 
made and which, when the real nature of the dis¬ 
pute is looked into, might reasonably be consider¬ 
ed as directed to a decision on the matters in dis¬ 
pute. (1912) 15 Ind Cas 321 (Oudh). 

10. Some matters referred undetermined. 


Sch. 2, Para. 14 — Effects. 


If an award is incomplete, the parties may affirm 
and may agree that the incomplete award would 
be binding upon them. Even if the parties had 
appointed a different set of arbitrators agreeing to 
abide by the previous award and asking them to 
complete the work done by previous arbitrators the 
previous award should be considered as affirmed by 
the parties and they would not be allowed to attack 
the award on the ground that it was incomp 1 ete. 
AIR (Vol 17) 1930 Cal 255 : 50 C L J 323 (DB). 
-Sch. 2, Para. 14 — Undecided matters. 

Where the award grants only some reliefs claim¬ 
ed by the parties, but is silent as to the others, it 
cannot be held that the undecided matters must be 
deemed to have been decided against plaintiff. AIR 
(Vol 15) 1928 Lah 874 : 29 P L R 531 ; 110 Ind Cas 
738. 

-Sch, 2, Para. 14 — Interpolation by arbitrator 

after signing — Court remitting under Para. 14, 
Sch. 2 — Modification of award — Appeal. 

After an award was signed by arbitrators but be¬ 
fore it was filed in Court one of the arbitrators add¬ 
ed in the award “Rest of the Plaintiff’s claim 
should be dismissed with costs.” When the award 
was filed the Court finding that the award was not 
clear as regards the costs remitted it to arbitrators. 
The arbitrators amended the award 6c parties were 
made to pay their own costs in the suit. The Court 
ignored both the interpolation by one of the arbi¬ 
trators before first filing the award and the amend¬ 
ment after it was remitted and passed a decree 
with proportionate costs. 

Held, the order fell under S. 104 (1) (c) and was 
appealable. The Court acted within its jurisdic¬ 
tion in remitting the award as it did under para 
14, Sch. 2. When the award was so remitted the 
arbitrators had authority to make the alterations 
they did. Although an award once signed becomes 
final and cannot be subsequently altered, when 
however, the Court acts under para. 14, Sch. 2 and 
remits the award to the arbitrators for reconsidera¬ 
tion on any point the arbitrators have authority to 
alter their original award as the result of their re¬ 
consideration and the award refiled by them is the 
award in the case and shouM be dealt with as 
such. AIR (Vol 13) 1926 Lah 519: 7 Lah 327: 8 
LLJ 460: 27 PLR 541: 98 Ind Cas 336 (DB). 


-Sch. 2, Para. 14 (c) — Award in excess of claim 
— Validity. 

An award in excess of the claim cannot be sus- 
temed, and must be remitted for reconsideration. 
AIR (Vol 1) 1914 Cal 818 : 25 Ind Cas 951 (2). 

* Sch. 2, Para. 14 (a) — Scope of enquiry. 

An arbitrator appointed to decide whether a sale 
should be set aside is competent to set it aside if 
the vendor repays the purchase money. (1912). 
MWN 901 : 15 Ind Cas 573 (DB). 

**—Sch. 2, Paras. 14 and 15 — Award — Construc¬ 
tion of — Arbitration — Reference. 

Where an arbitrator divides property in a parti¬ 
cular manner or in dividing lays down certain direc- 


-6ch. 2, Para. 14 — An obvious slip on the part 

of the arbitrator no ground for setting aside or 
remitting an award. AIR (Vol 12) 1925 Cal 599: 
88 Ind Cas 49 ; 52 Cal 100 (DB). 

-Sch. 2, Paras 14 (b) and 21 — Private arbitra¬ 
tion — Omission to determine some of the ques¬ 
tions — Court not empowered to remit — Refusal. 

In cases where a reference to arbitration is made 
by the order of the Court, the Court may remit 
the award for the determination of the matter left 
undermentioned under para 14 but in the case of 
an arbitration without the intervention of the 
Court the Court has no such power and if any of 
the matters referred to in Para. 14 is proved, the 
Court has no option but to refuse to file the award. 
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CIVIL P. Ci (5 of 1908), Sch. 2, Para. 14—9. Scope 


AIR (Vol 5) 1918 Pat 83 : 4 Pat LJ 394 : 48 Ind 
Cas 711 (DB). 

-Sch. 2, Para 14 (a) — Withdrawal of certain 

questions — Effect of. 

Where the parties to arbitration withdraw certain 
questions, they cannot be allowed to say that they 
are not decided. AIR (Vol 3) 1916 All 113: 38 All 
380: 14 ALJ 481; 35 Ind Cas 833 (DB). 

-Sch. 2, Paras. 14 (b), 15 — Conditions neces¬ 
sary for validity of. 

The award to be valid must dispose of all the 
matters referred to arbitration and it should be 
signed by all the arbitrators at the same time and 
place. AIR (Vol 1) 1914 Lah 436: 92 PR 1913: 109 
PLR 1914: 22 Ind Cas 811 (DB). 

-?Sch, 2, Paras 14 (c) and 15 — Death of party. 

An arbitrator acting under authority from a 
Court, is a Court; and an award, made after the 
death of a party who lived at the time of argu¬ 
ments before the arbitrator is valid. (1910) 14 
CWN 759: 6 Ind Cas 170 (DB). 


—Sch. 2, Para 15. 

1 . 

Absence of party. 

2. 

Agreement. 

3. 

Apparent error. 

4. 

Appeal. 

5. 

Applicability. 

6. 

Application of law. 

6A. 

Award beyond time. 


See N. 16 

7. 

Interpretation. 

8. 

Jurisdiction. 

9. 

Limitation. 

10. 

Misconduct. 

10A. 

Notice 

11. 

Objection and waiver. 

12. 

“Or otherwise invalid” 

13. 

Personal knowledge. 

14. 

Procedure. 

15. 

Revision. 


See also Civil P. ( 

16. 

Setting aside. 

17. 

Validity of reference. 


1. Absence of party. 

-Sch. 2, Para. 15 — Award — Objection that en¬ 
quiry was held in absence of objector — Application 
to examine arbitrator, dismissal of — Decree in ac¬ 
cordance with award, legality of. 

The award given by an arbitrator in a suit was 
objected to on the ground that the arbitrator had 
h< Id the enquiry in the absence of the objector. 
When the objector applied to the Court that the 
i'ihitrator be summoned on bis behalf to enable him 
to ■ ubstantiate bis objections, the application was re¬ 
jected; 

Kohl, that as the arbitrator was the best witness 
to give 'Wdence on the subject, the conduct of the 
( on,a. in not summoning the arbitrator under the 
(ircim, i.i , w as not only a material irregularity 
i *l T was an illegality, and the order passed by it 
£nng Li award and passing a decree on its basis 

: improper. MR (Vol 20) 1933 Lah 538: 34 PLR 
397: ’ Ind Cas 329. 

-,S< h. 2, Par.. 15 — Enquiry by arbitrator — 

Misconduct 

Lnder the reference the arbitrator was empower¬ 
ed to dispose ol the case either with or without en¬ 
quiry. 1I<* received evidence given by the plaintifl 
in the absence of the defendant. 
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Held, that the award was vitiated owing to the 
misconduct of the arbitrator. AIR (Vol 17) 1930 Mad 
646 

-Sch. 2, Para. 15 — Absence of one party — 

Award by arbitrator — Validity. * 

An arbitrator is not entitled of adopt the proce¬ 
dure of a special nature unless all parties affected 
by it agree to the adoption of such procedure. To 
do so is to abrogate his function as an arbitrator, and 
(hat would be a technical misconduct. One of the 
parties was not present at the hearing before the 
arbitrator. With the consent of the other parties who 
were present the arbitrator disposed of the suit on 
die evidence of a particular witness. The absent 
party had not authorised anybody among the parties 
who were present to consent to the procedure adopt¬ 
ed by the arbitrators. 

Held, that the absent party had suffered “at any 
rate technical injustice” and that the award should 
be set aside. AIR (Vol 12) 1925 Sind 287: 93 Ind 
Cas 840 (DB). 

-Sch. 2, Para. 15 — It is improper on the part 

of an arbitrator to get information from one side in 
the absence of the other or to utilise information not 
accessible to others but consent of parties who are 
sui juris will cure the defect. AIR (Vol 10) 1923 Mad 
SOI: 73 Ind Cas 470: 47 Mad 30: 32 MLT 32: 1933 
MWN 7: 17 MLW 71: 44 MLJ 263 (DB). 

-Sch. 2, Para. 15 (1) — Ex parte hearing — Arbi¬ 
trators when justified in hearing case ex parte. 


The arbitrators must see before they proceed ex 
parte that the parties had sufficient notice to enable 
them to appear and put their case before the arbi¬ 
trator. But when a person is guilty of a final, irre¬ 
vocable or conclusive refusal to have anything to do 
with an arbitration, the arbitrators, need not give 
notice but may proceed ex parte. AIR (Vol 7) 1920 
Cal 386: 47 Cal 29: 56 Ind Cas 325. 

Sch. 2, Para. 15 — Where one of the parties 


to an arbitration deliberately absents himself from 
the hearing the award concluded on the hearing in 
his absence is not bad. AIR (Vol 5) 1918 Cal 644; 
29 CWN 895 : 40 Ind Cas 646 (DB). 

-Sch. 2, Para. 15 (1) (a) — Ex parte — Proce- 

ccdure. 

Though the Evidence Act docs not apply to pro¬ 
ceedings before the arbitrators, yet the latter must 
not receive or act upon evidence or decide upon 
grounds which would render their award utterly un¬ 
lair and worthless. An arbitrator can act ex parte in 
some cases without thereby being guilty of miscon¬ 
duct. There is an implied condition in the submis¬ 
sion ol the parties to the arbitration that the award 
shall dispose of all matters referred. AIR (Vol 5) 
1918 Sind 13: 13 SLR 75: 53 Ind Cas 337. 

-Sell. 2, Para 15 (1) (a) — Absence at meeting — 

Validity of award. 

Absence of a party due to want of notice at a pre¬ 
liminary meeting in which no evidence is taken and 
no arguments are heard, does not vitiate the award. 
AIR (Vol 3) 1916 All 278: 33 Ind Cas 467 (DB). 

-Sch. 2, Para. 15 (1) (a) — Ex parte proceedings 

— Right to he heard, when lost. 

By a contract between parties, a dispute was re¬ 
ferred to arbitrators by one party and the other was 
repeatedly written to, but refused to do anything. 
The arbitrators were not hound to further give him 
an opportunity to he heard. AIR (Vol 1) 1914 Cal 
SIS: 25 Ind Cas 951 (2). 
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-Sch. 2, Para. 15 (1) (a) — Ex parte award — 

Notice. 

The arbitrators can make an ex parte award, if the 
parties do not attend the hearing after receipt of suffi¬ 
cient notice. Costs incurred in proceedings in court 
are in the discretion of Court and outside the pro¬ 
vince of the arbitrator, but an award is not bad mere¬ 
ly because of their inclusion. AIR (V 1) 1914 Sind 
62: 8 SLR 136: 27 Ind Cas 526 (1). 

-Sch. 2, Para. 15 (1) (a) — Misconduct — Ex 

parte proceedings. 

Taking evidence in the absence of a party and 
using private information amount to misconduct. 
<1911) 13 CLJ 399: 10 Ind Cas 450. 

-Sch. 2, Para. 15 (1) (a) — Ex parte — procedure 

— Misconduct. 

It is not misconduct on the part of arbitrator to 
take evidence in the absence of the parties, with their 
express or implied consent. 73 PWR 1910: 6 Ind 
Cas 963. 

2. Agreement. 

-Sch. 2, Paras. 15, 3 — Agreement between par¬ 
ties and arbitrator to withdraw reference — Arbitra¬ 
tion, if to be superseded — Revival of reference, 
when can take place — One party resiling from pre¬ 
vious resolve — Effect of. 

A reference to arbitration initially derives its force 
from .the agreement of parties. If the parties agree 
that a reference be withdrawn, and if the arbitrator 
also agrees, the Court should supersed the arbitra¬ 
tion. The fact that subsequently the plaintiff and the 
arbitrator re-considered their previous resolve in con¬ 
currence with the defendant cannot revive the refe¬ 
rence which has come to an end. 

Nothing short of a fresh agreement to refer can 
invest the arbitrator with power to decide the con¬ 
troversy between the parties. The authority of the 
arbitrator, having been revoked by both the parties 
with his consent cannot be re-conferred upon him 
by only one of the parties and the Court. Any award 
made in such circumstances cannot be upheld as a 
valid award. AIR (Vol 21) 1934 All 95: (1934) ALT 
473 : 3 AWR (HC) 582 : 150 Ind Cas 222 (DB). 

-Sch. 2, Para. 15 — Award by majority — Minor 

party — Validity of award. 

There is nothing wrong in parties agreeing to abide 
by the award of a majority of arbitrators even where 
one of the parties is a minor represented by a guar¬ 
dian. AIR (Vol 16) 1929 Mad 144: 114 Ind Cas 367. 

*-Sch. 2, Para. 15 — Agreement to be bound by 

majority award — Two of five arbitrators not acting 

— Unanimous award by the rest — Validity. 

Where by their joint application the parties 

agreed that the award of the majority of the arbi¬ 
trators was to prevail after nominating five arbi¬ 
trators. 

Held, the intention of the parties was that all the 
five arbitrators were to take part in the arbitration 
and should there be any difference of opinion among 
them the opinion of the majority was to prevail and 
that they never meant that if at least three out of 
the arbitrators acted, they would be satisfied. 

From the fact that the three orbitrators who ac¬ 
tually made the award happened to hold the same 
cpinion it cannot be assumed that even if the other 
two had acted, the opinion of the former three would 
not have been affected. It is not impossible that a 
•discussion among all the five might have produced a 
different award. AIR (Vol 11) 1924 Rang 153: 77 Ind 
Cas 866: 2 Bur LJ 229. 
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-Sch. 2, Para. 15 — Reference to arbitration — 

How long binding. 

Where the defendant contended that there could 
be no arbitration upon the agreement because the 
submission therein contained has somehow “spent it¬ 
self,” in the arbitrator’s abortive award or because 
his supplementary award was lying unadjudicated 
upon in the Court of the District Judge when the 
arbitration proceedings began. 

Held, the parties are under a binding agreement 
to refer the dispute to arbitration in accordance 
with terms of agreement itself and the obligation 
continues until it has been carried out. AIR (Vol 9) 
1922 All 219: 67 Ind Cas 487: 44 All 472: 20 ALJ 
377 (DB). 

3. Apparent error. 

-Sch. 2, Para. 15 — Arbitrators examined as wit¬ 
nesses — Validity of award. 

Where certain proceedings were referred to three 
aibitrators and it appeared that the parties knew that 
aibitrators might be examined as witnesses and two 
of them were so examined subsequently each on one 
side. 

Held, that the award and decree were not vitiated. 
AIR (Vol 18) 1931 Cal 53: 34 CWN 689 (DB7. 

-Sch. 2, Para. 15 — Error — Validity of award. 

The position of arbitrators is different from that of 
a Court. The arbitrators are Judges of law as well 
as facts and their error in law does not vitiate the 
award. An award, therefore, should not be set aside 
merely upon the ground that the decree passed by 
the arbitrators is not one which would have ordinarily 
been passed by the Court in which that suit was in¬ 
stituted. AIR (Vol 15) 1928 Oudh 1: 107 Ind Cas 
545: 3 Luck 1: 4 OWN 1085 (FB). 

-Sch. 2, Para. 15 — Construction of contract, set¬ 
ting aside award. 

Where the arbitrator considered all the evidence, 
documents and accounts before him and the argu¬ 
ments of the pleaders, and then made the award. 

Held, a mere error in construing a contract bet¬ 
ween the parties which is referred to in the award 
simply to earmark the origin of dispute in question 
between the parties cannot he said to be an error in 
law on the face of the award. AIR (Vol 14) 1927 PC 
164: 53 MLJ 18: 104 Ind Cas 476: 55 Cal 126: 54 
IA 427: 29 Bom LR 1150: 46 CLJ 9: 31 CWN 1027: 
39 MLT 61: 21 SLR 101. 

-Sch. 2, Para. 15 — Error of law — Setting aside 

award. 

An error in law on the face of an award, such as 
will justify the Court in setting it aside, must he an 
error in some legal proposition to which the arbitra¬ 
tors have tied themselves, the same being found in 
the award or a document actually incorporated there¬ 
in, and which is the basis of the award. AIR (V 13) 
1926 All 501 : 95 Ind Cas 416 : 48 All 475 ; 24 ALJ 
480 (DB). 

-Sch. 2, Para. 15 — Error of law — Legal mis¬ 
conduct. 

The Court will set aside an award if there is an 
eiror of law patent on the face of it. The term mis¬ 
conduct has in the legal sense a wider significance 
than personal misbehaviour. "Legal misconduct” 

means misconduct in the judicial sense of the word, 
not from a moral point of view and means some 
honest though erroneous breach of duty causing a 
miscarriage of justice. Where the arbitrators had ad¬ 
mitted improper evidence, and were misled by it, 
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Held, that they had committed an error of law 
patent on the face of the award and that this could 
amount to legal misconduct. 

Per Madgavkar, A. J. C. — Patent errors of law 
are legal misconduct on which Courts can, in their 
inherent power, set aside the award under S. 14 of 
the Aibitration Act. Whether the Courts should do so 
or should only remit the award is a matter on which 
no hard and fast rules can be laid down, depending 
as it does on the peculiar circumstances of each 
case. AIR (Vol 11) 1924 Sind 75: 83 Ind Cas 353: 17 
SLR 133 (FB) 

4. Appeal. 

-Sch. 2, Paras. 15 and 16 — Objection to validity 

of reference is not within Para. 15 — Decree in 
terms of award made on invalid reference — Decree 
is appealable. 

An objection to the: validity of reference to arbi¬ 
tration does not come within the provisions of 
Para. 15. All the powers conferred upon the Court 
in relation to an award on a reference made in a 
suit presuppose a valid reference on which an award 
has been made which may be open to question. If 
there is no valid reference, the purported award is a 
nullity, and can be challenged in any appropriate 
proceeding. The opening words of Para. 21 which 
require the Court to be satisfied that the matter 
has been referred to arbitration are absent in Para. 
1G. Therefore, an appeal lies from a decree made 
in terms of an award which was made on an invalid 
reference. AIR (V 33> 1946 PC 72 : 73 1A 52 : 1946 
MWN 161 : 80CWN 465 : (1946* MLJ 339 : 223 Ind 
Cas 567. 

-Sch. 2, Paras. 15, 16 — Objection to award dis¬ 
missed — Decree in accordance with award — Ap¬ 
peal, if lies — High Court, if can convert appeal into 
revision where interference is necessary. 

Where an objection to the validity of an award, 
which might have been raised under Para. 15. Sch! 
II, Civil P. C., is not raised within the time limited, 
or, being raised, is rejected, and the Court proceeds 
to pronounce judgment and to frame a decree, no 
appeal will lie except on the grounds stated in Para. 
16 ol the same schedule i. e., if the decree passed by 
the Court is neither in excess of, nor not in accord¬ 
ance with, the award. 

The aggrieved party can bring the matter up in 
revision if the Court had assumed jurisdiction where 
it had none or had acted illegally or with material 
irregularity in the exercise of its jurisdiction. The 
High Court can also convert the proceedings into 
an application in revision, if it is satisfied that inter¬ 
ference is called for, provided there is no question 
of limitation nor any question of Court-fees, nor the 
respondent is being taken by surprise or is in any 
way being prejudiced by the action of the High 
Court. AIR (V 29> 1942 All 85 : ILR (1941) All 807 : 
(1941) ALJ 596 : 1941 AWR (HC) 302 : 199 Ind Cas 
346 (DB). 

-Sch. 2, Para. 15 — Only one Court, namely the 

Court which refers the case to arbitration, should 
finally decide the question whether the award is in¬ 
valid not only lor the reason specifically mentioned 
in Cl. (c>, Para. 15, Sch. II, Civil P. C., but on other 
ground also. This being so, the decree passed by 
the Court below in terms of the award, after it. has 
disposed of the objections under Para. 15, Sch. II, 
is final and not open to appeal; a revision would 
be more objectionable than an appeal in such a ease 
AIR (V 23; 1936 Lah 466 : 33 PLR 725 : 163 Ind Cas 
380. 

-Sch. 2, Paras. 15. 16 (2) — Decree in accord¬ 
ance with award — Appeal or revision, if maintain¬ 
able. 
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When once a decree is passed in accordance with 
an award no appeal lies against it except on the 
grounds mentioned in Para. 16 (2) of the Second 
Schedule of the Civil P. C. (1936) 159 Ind Cas 
1041 : 1936 OWN (CC) 16 (DB). 

-Sch. 2, Para. 15 (1) — Award — Refusal to file 

— Appeal, if lies. 

No appeal lies from an order refusing to file an 
award under Para. 15 of Sch. II, Civil P. C. AIR 
(V 22) 1935 Bom 78 : 36 Bom LR 1222 • 154 Ind Cas 
332 (DB). 

-Sch. 2, Paras. 15, 16 — No appeal or revision 

lies against a decree passed in accordance with the 
award made by an arbitrator. AIR (V 21) 1934 

Oudh 494 : 11 OWN (CC) 1203 : 10 Luck 228 : 152 
Ind Cas 90 (DB). 

-Sch. 2. Para. 15 (1) (c), Para. 16 (2) — Objection 

as to validity of reference — Appeal, competency 
of. 

No appeal is competent against a decree which 
is in accordance with an award even when the 
validity of the reference itself is impugned. 

The intention of the Legislature is to give finality 
to the decision of the trial Court on all objections 
to the award, and to restrict the appeal to the soli¬ 
tary case in which the decree is at vtriance, or not 
in accordance with the award, and, even, then to 
confine its scope to that part of the decree which 
differs from the award. AIR (V 19) 1932 Lah 239 : 
33 PLR 163 : 13 Lah 528 : 136 Ind Cas 11 (DB). 

-Sch. 2, Paras. 15, 16 — Reference not consen¬ 
ted to by all parties — Appeal from decree, com¬ 
petency of. 

An appeal lies against a decree based on an 
award made in a reference to arbitration In a 
pending suit where all the parties interested in 
the suit have not joined in the submission to 

arbitration. 

The words ‘otherwise invalid’, in Sch. II, Para. 
15. Cl. (1), Civil P. C. must refer to the same 
kind of validity as is referred to in the previous 
clauses of Para. 15 or the kind of invalidity 
which is referred to in the previous sentences of 
Cl. (c) and does not contemplate cases of invali¬ 
dity of an award on the ground that there was 
no valid reference. 

Per Milkerji, J. — There is no reason why, if the 
validity of an award is challenged on the ground of 
irregularity or want of jurisdiction in order of re¬ 
ference, the award which in fact exists snould 
be allowed to be treated as non-existent in order 
to escape the plain provisions of Para. 16. AIR (V 
18» 1931 Cal 211: 52 CLJ 298: 35 CWN 238* 58 Cal 
628 : 130 Ind Cas 209 (DB). 

■—T^ch. 2 ( Para. 15 — Where the reference itself 
is impugned for wont of consent of all the par¬ 
ties interested, there is no valid reference to arbi¬ 
tration and an appeal lies against the decree pass¬ 
ed on the terms of the award. AIR (Vol 18) 1931 
Cal 109: 34 CWN 813: 130 Ind Cas 137 (DB). 

-Sch. 2, Paras. 15 and 16 — Decree on award 

— Appeal attacking validity of award is not 
competent though the award may be invalid. 
(1931) 132 Ind Cas 180 (Lah). 

Sch. 2, Para. 15 — The order rejecting the 
award is not appealable, (1928) 107 Ind Cas 109 
(Lah). 

Sell. 2. Para. 15 — Order overruling objection 
to filing award. 

The effect of the introduction of the words “or 
being otherwise invalid” in Paragraph 15 of the 
Schedule of C. P. Code is that any objection to 
Hie award on the ground that it is not an award 
or on the ground of its invalidity should be made 
at the time when the award is filed. If that oL- 
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jection is not made then or if that objection is 
then made and is disallowed, it is not open to the 
party objecting to re-agitate the matter by way 
of appeal against the decree. AIR (V 11) 1924 
Bom 324: 79 Ind Cas 723: 26 Bom LR 171 (DB). 

-Sch. Para. 15 — Award on reference to 

which party has not joined. 

Even though a party may not have joined in 
the reference, no appeal lies on that ground from 
the decree passed in accordance with the award. 
AIR (V 10) 1923 All 502: 74 Ind Cas 834: 21 ALJ 
326: 45 All 441: 4 LRA Civ. 543 (DB). 

-Sch. 2, Para. 15 — Decree passed in accord¬ 
ance with award. 

The words “being otherwise invalid” in para. 
15, Sch. II are intended to give effect to the 
principle of finality in cases of arbitration and if 
the judgment of the Court is pronounced accord¬ 
ing to tne award under paragraph 16, there is 
neither appeal nor revision. AIR (V 9) 1922 Sind 
1 : 65 Ind Cas 50 : 15 SLR 165 (DB). 

-Sch. 2, Para. 15 (2) — Arbitration — Order 

superseding — Decree — Appeal. 

A reference to arbitration by Court was supers 
seded and the case decided on the merits. The 
order of supersession was confirmed on appeal. 
In the meantime on an appeal from the decision, 
the Appellate Court held that an award having 
been made, the arbitration could not be supersed¬ 
ed and that a decree must be passed in accord¬ 
ance with the award. 

Held, that a second appeal lay against the deci¬ 
sion of the Appellate Court and that the order 
superseding the arbitration having been confirm¬ 
ed on appeal, the Appellate Court was precluded 
from reopening the question. AIR (V 7) 1920 Pat 
605: 2 UPLR (Pat) 57: 55 Ind Cas 1 (DB). 

—-—Sch. 2, Para. 15 (2) — Setting aside arbitra¬ 
tion — Decree. 

An appeal lies against an order setting aside an 
arbitration as the proceeds amount to a “suit” 
on which decree should follow. The mere fact 
that an appellant frames his appeal as an appeal 
from an order, when the order complained against 
is really a decree in a suit, does not put him out 
of Court as it is only a mistake on the part of 
his legal advisers. The rejection of an award is 
not open to revision. AIR (V 3) 1916 Lah 89: 107 

PWR 1916: 70 PLR 1917: 117 PR 1916: 34 Ind Caa 
192 (DB). 

——Sch. 2, Para. 15 (2) — Appeal — Order setting 
aside award. 

An order of a court setting aside an award as 
being invalid because of the misconduct of the 
arbitrators is appealable. 28 A 408 : 4 ALJ 256, 
Not appr. AIR (V 2) 1915 All 247: 37 All 456: 13 
ALJ 653: 29 Ind Cas 411 (DB). 

--’Sell. 2, Paras. 15 (1) and 16 — Objection to 

award — Which Court to decide. 

Objection to an award as to its validity should 
be decided by the court making the reference: and 
if no objection is made there, it cannot be: made 
before the Appellate Court. Though leave of 
Court was not obtained for a reference to arbitra¬ 
tion on behalf of a minor, he has no right of ap¬ 
peal when no objection on that ground was taken 
in the trial court. AIR (Vol 1) 1914 All 446: 36 All 
69: 12 ALJ 57: 21 Ind Cas 989 (FB). 

*-Sch. 2, Paras. 15 (1) (a) and 16 — Withdra¬ 

wal of arbitrators — Decision of majority against 
their view — No misconduct attributed — De¬ 
cree in terms of award — Appeal. 

In a suit plaintiffs and defendants agreed to 
refer the matter to arbitration each party appoint¬ 
ing two arbitrators and an umpire and to abide 
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by decision of the majority. At the last stage 
when nothing had to be done except to draw up 
the award, the: two arbitrators appointed by the 
plaintiff withdrew, one stating no reason and the 
other expressly stating that he retired owing to 
the difference of opinion. The other three arbitra¬ 
tors sent in their award and a decree was passed: 
in its terms. 

Held that no appeal lay against the award and 
and it was validity drawn up. (1911) 7 ALJ 890 ; 
7 Ind Cas 99 (DB). 

-Sch. 2, Paras. 15 (1) and 21 — Misconduct of 

— Arbitrators — Appeal. 

The question of misconduct of the: arbitrators 
cannot be considered in an appeal from the 
award. (1909) 12 OC 40: 1 Ind Cas 693. 

5. Applicability. 

-Sch. 2, Para. 15 — Objection to validity of re¬ 
ference to arbitration — If comes within the provi¬ 
sions of para. 15. 

An objection to the validity' of reference to arbi¬ 
tration does not come within the provisions of para, 
15 of the second schedule to the C. P. Code. All the 
powers conferred upon the Court in relation to an 
award on a reference made in a suit pre-suppose a 
valid reference on which an award has been made 
which may be open to question. If there is no valid 
reference, the purported award is a nullity and can 
be challenged in any appropriate proceeding. AIR 
(Vol 33) 1946 PC 72: 73 IA 52: ILR (1946) All 193: 
223 Ind Cas 567: 59 LW 309: 1946 PWN 142: 12 
BR 532: 1946 ALW 271: 1946 ALT 254: 48 Bom LR 
452: 1946 OWN 220: 27 PLT 163: 1946 OA (PC) 
102: 1946 AWR (PC) 102: 1946 MWN 161: 50 
CvVN 465: ILR (1946) Kar (PC) 68: 81 CL) 314; 
(1946) 1 MLJ 339. 

-Sch. 2, Para. 15 — Paragraph 15 does not apply 

to an award which has been made upon a reference 
to make which the Court had no jurisdiction. AIR 
(Vol 14) 1927 All 563: 25 ALJ 606: 102 Ind Cas 236: 
49 All 812 (DB). 

-Sch. 2, Para. 15 — Section 15 and S. 16 depend 

for their operation on a valid reference under S. 1 
of the Schedule. AIR (Vol 12) 1925 Cal 812: 87 Ind 
Cas 633: 52 Cal 559: 42 CLJ 26: 29 CWN 886 (DB). 

6. Application of law. 

-Sch. 2, Para. 15 — Even if an arbitrator takes 

an erroneous view of law, the decision cannot be set 
aside unless lie states that he has based his decision 
upon that erroneous view of law. Where the parties 
in a case entrust the decision of the dispute between 
them to an arbitrator, giving the fullest rights to the 
arbitrator, the arbitrator is entitled to decide the dis¬ 
pute between the parties on his own views of right 
and wrong, and he need not follow the ordinary ac¬ 
cepted views of the law on the subject. 

What he must not do is to lay down an erroneous 
proposition of law as being the true proposition of 
law and proceed to decide the rights of the parties 
on the foundation of this erroneous proposition of 
law. AIR (Vol 27) 1940 Oudh 405: 1940 AWR (HC> 
327: 1940 OWN (HC) 670: 16 Luck 79: 189 Ind Cas 
344 (DB). 

-Sch. 2, Para. 15 — Arbitrator not applying ru'es 

of succession of law to which parties belong — Vali¬ 
dity of award. 

Certain family governed by the Imamia Law re¬ 
ferred the family disputes to a sole arbitrator S whose 
honesty was not questioned. The award given by him 
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<licl not apply the rule of succession contained in the 
Imamia Law. One of the members who under the 
provisions of the Imamia Law was entitled to an 
eight annas in the property was given only a three- 
anna share under the award. 

The arbitrator did not state in the award that he 
was awarding the shares according to the rules of in¬ 
testate succession in the Imamia Law. He was only 
following his own views as to what was right and 
proper in the circumstances of the family. The award 
was attacked on the ground of a technical miscon¬ 
duct by the arbitrator in so far as he applied a per¬ 
verse view of the law while giving the award. 

Held, if S had stated in the award that he was 
awarding the share according to the rules of intes¬ 
tate succession in the Imamia Law and then proceed¬ 
ed to arrive at the award which he actually made, 
there might have been an error in law and the award 
could have been set aside. But here there was no 
error in law as S has made the award according to 
his own views as to what was right and proper in 
the circumstances. There was no technical miscon¬ 
duct on the Dart of S and the award was therefore 
binding on the members to whom only three-anna 
share was given, though lie was entitled to eight- 
anna share. AIR (Vol 16) 1929 Oudh 1: 113 Ind Cas 
785: 5 OWN 1001 (DB). 

-Sch. 2, Para. 15 — Duly of arbitrator. 

An arbitrator to whom a dispute about succession 
to property is referred by a Hindu joint family is not 
necessarily controlled in his decision by the rules o*. 
Hindu Law. He may, so long as there is no stipula¬ 
tion in his appointment that he should decide only 
according to Hindu Law, take into consideration the 
wishes of the parties and decide in accordance there¬ 
with. AIR (Vol 8) 1921 Lab 34: 61 Ind Cas 628: 

2 Lah 114 : 3 Lah LJ 349 : 73 PLR 1921 (DB). 

-Sch. 2, Paras 15 (1) (c) and 20—Misconduct— 

Prior of law. 

An arbitrator has powers to determine a matter 
relating to a joint family business and to award a 
share in favour of even a stranger when the finding 
is recorded with the full consent of the parties, who 
referred the case to him. The only condition is that 
the portion allotted to the stranger must be separate 
from the rest. AIR (Vol 7) 1920 All 45: 42 All 277: 
18 ALJ 241 ; 2 UPLR (A) 104 : 58 Ind Cas 585 (2) 
fDB). 


Para. 15—6. Application of law 1012 

before award is made — Application for extension 
of time to make award — Power to supersede award. 

Paragraph 3 (2) of Sch. II, Civil P. C. only means 
that the Code cannot deal with the subject-matter 
of the suit so long as the arbitration stands. It does 
not prevent the Court from superseding an arbit¬ 
ration on the ground of misconduct on the part of 
some of the arbitrators. Even apart from the Code, 
the Court has inherent jurisdiction to deal with a 
matter of this kind. AIR (Vol 20) 1933 Pat 566: 146 
Ind Cas 1081. (DB). 

-Sch. 2, Para 15 — Arbitration Act, S. 14 — 

“Arbitration and award” in £T. 14. 

The words “arbitration and award” and “award” in 
S. 14, Arbitration Act, and para 15, Sch. 2. CJP. 
Code, respectively allow of no distinction and the 
difference in pharaseology is immaterial. AIR. (Vol 17) 
1930 Bom 432. (DB). 

8. Jurisdiction. 

-Sch. 2, Para. 15, Ss. 105, 115 — Expression 

“on being otherwise invalid”, scope of — Objec¬ 
tions to valadity of reference — Decision of Judge, 
question affecting his own jurisdiction, if makes 
any difference. 

There is nothing in the words ‘‘or being other¬ 
wise invalid” in Para. 15, Sch. II, Civil P. C., them¬ 
selves or in their context to limit their operation 
to cases where an award is invalid only on the 
ground of something done after the reference and 
not before or in the reference itself. The words 
“or being otherwise invalid” include within their 
meaning questions relating to the validity of a 
reference. It is, therefore open to the trial Court 
in considering objections to an award under Para. 
15, to consider and decide objections raised to the 
validity of the reference. 

It makes no difference, if thereby a Judge may 
find that his own order of reference is invalid or 
find that he must thereby re-consider any previ¬ 
ous order he has passed on this question. It also 
makes no difference if thereby the Judge must 
decide questions which affect his own jurisdic¬ 
tion because his decision on questions of jurisdic¬ 
tion will be subject to revision or appeal on the 
principle that a Court cannot be the final judge 
on the question of its own jurisdiction. AIR (V 
26) 1939 Sind 241: ILR (1940) Km* 22; 183 Ind Cas 
724 (FB). 

(Overrules AIR (Vol 9) 1922 Sind 1: 15 SLR 165: 
65 Ind Cas 50). 


-Sell. 2. Para 15 (l) (a) — Misconduct — Per¬ 
versity. 


Perversity is misconduct within para 15. When a 
reference provides that the matter should be decided 


-Sell. 2. Para. 15 — Court which made the 

reference — Whether can set aside award on 
ground that reference was bad. 

The Court itself which made the reference to 
arbitration is not competent to set aside the award 


according to Muhammadan Law, but the arbitrator 
did not profess to decide by that law and their deci 
sion was contrary to the rules ol that law. Held tha 
their decision was perverse. (1912' 5 Bur LT 55- L 
Ind Cas 978. 

6-A. Award beyond time. 

See Note 16. 


7. Interpretation. 

-Sch. 2 , Para. 15 — The grounds of invalidity of 

an award contemplated in Para. 15 (c), Sch. II. C. P. 
C., refer to those matters which apparently go to the 
root of the award, and matters which merely pertain 
to procedure and have not been agitated before the 
aibitrator are not covered bv it. AIR (Vol 25) 1938 
Lah 604 ; 40 PLR 972 : 181 Ind Cas 195 (DB). 

--Sell. II, Paras. 15, 5, 8, S. 151 — Arbitration — 

Allegation of misconduct whether can be dealt with 


under Sch. II, Para. 15, Civil P. C.. on the ground 
that the reference was bad. AIR (Vol 22) 1935 All 
1014: 1935 AWR (HC) 1182: 159 Ind Cas 441. 

-Sch. 2. Para. 15 — The existence of an award 

not tainted by misconduct of the arbitrators is 
essential to give the court jurisdiction to enforce 
live award and if a Court passes a decree on an 
award vitiated by misconduct, there is an irregu¬ 
lar exercise of jurisdiction within the meaning of 
S. 115. Civil P. C. AIR (V 18) 1931 Cal 53: 34 C 
WN 689: 38 Cal 269: 129 Ind Cas 428 (DB). 

*-Sch. 2. Para. 15 — Arbitrators exceeding 

scope of reference — Award whether can be en¬ 
forced to the extent of reference — Certain par¬ 
ties left out in reference — Effect. 

In the case of a reference to arbitration with¬ 
out the intervention of the Court the award if 
it deals with matters beyond the scope of the re¬ 
ference is not invalid; the portion of the award 
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dealing with the matter referred is valid and can of Court on consent of parties. The arbitrators 

be enforced provided it is separable from the rest went beyond the scope of reference and declared 

of the award. the reversioners to be entitled to obtain imme- 

Held also, that the binding nature of the award diate possession of the house during the widow’s 

on the parties is not affected by the fact that the lifetime upon payment of a certain sum. 

arbitrators professed to deal with the interest of Held, that this part of the award can be; en- 
persons who were not parties to the reference. forced in a separate suit as an award by arbitra- 

(1929) 115 Ind Cas 680: 10 Pat LT 53 (DB). tors on an agreement by parties. AIR (V 13> 


-Sch. 2 S Para. 15 — Award setting aside deed 

of gift on condition of donor’s paying to donee 
compensation to the extent of benefits received 
by donor — Validity. 

‘ One of two brothers executed a gift-deed of 
immovable property in defendant’s favour, but 
later on both the: brothers sued to set it aside al¬ 
leging the gifted property to be joint family pro¬ 
perty and also fraud, undue influence and misre¬ 
presentation. The pleas were denied by defen¬ 
dants who further pleaded that they had paid 
certain loans to the donor prior to the gift. The 
whole matter was referred to arbitration and the 
arbitrators were authorized to settle all disputes 
between the parties. The arbitrators decided that 
the property transferred by the deed of gift was 
the sole property of the donor and that he had 
full power to make the transfer. 

They did not decide explicitly, but decided 
impliedly, that there was no fraud, misrepresen- 
.tation or undue influence: and they further decid¬ 
ed that the defenants had paid money to the 
donor and that the deed of gift had been execut¬ 
ed as a consequence of the receipt of benefit by 
him from the defendants. They then set aside 
the deed if gift upon payment of compensa^ 
tion by the donor to the defendants to the ex¬ 
tent of benefits received by him, and directed 
that the defendants should remain in possession 
of the property transferred until the ‘plaintiffs 
paid them the amount of compensation. 

Held, that the award is not objectionable either 
under the provisions of para. 12 or para. 14 and it 
cannot be set aside. AIR (V 15) 1928 Oudh 1: 107 
Ind Cas 545 : 3 Luck 1 : 4 OWN 1085 (FB). 

-Sch. 2, Para. 15 — Reference in partition suit 

Agreement of parties as to method of partition 
— Award in accordance, therewith — Validity. 

A reference under Para. 3, Sch. 2, a partition 
suit related to the “dispute in the suit” and at 
.the time of the reference there was no dispute 
whatsoever as to the method of division of pro¬ 
perty. The only dispute that was before the 
Court and as to which a reference was made was 
whether the family was joint and whether the 
several valuable moveable properties held by the 
defendants first party were liable: to be partition¬ 
ed. When the actual method of partition came 
to be discussed, it was suggested that certain peo¬ 
ple who were already parties to the suit, might 
be brought in for the purposes of division of pro¬ 
perty and properties might be exchanged with 
their consent and with the consent of the parties, 
at whose instance the reference had been made. 

Held, that an award in accordance with such 
an agreement between the parties did not exceed 
the terms of reference and was not invalid. AIR 
<V 13) 1926 All 567: 96 Ind Cas 531. 24 ALJ 705 
(DB). 


1926 Mad 366: 92 Ind Cas 847: 23 MLW 382: 1926 
MWN 1. 

-Sch. 2, Para. 15 — Power to supervise proceed¬ 
ings of arbitrators. 

It is incumbent upon arbitrators acting under 
an order made in pursuance of paras. 1 and 2 
strictly to comply with Its terms. The Court does 
not thereby part with its duty to supervise the 
proceedings of the arbitrators acting under the 
order. 

An award made otherwise than in accordance 
with the authority by the order conferred upon 
them is an award which is “otherwise invalid” 
and which may accordingly be set aside by the 
Court under para. 15. AIR (V 12) 1925 PC 293: 
49 MLJ 812: 92 Ind Cas 633: 28 Bom LR 217: 3 
OWN 127: 24 ALJ 13: 43 CLJ 14: 27 PLR 35: 
1926 MWN 96 : 3 Pat LR 330 : 53 L4 1 : 53 Cal 258. 

-Sch. 2, Para. 15 — Matters partly in and 

partly outside scope of suit — One and the same 
arbitration — Validity. 

It is impossible according to the Statute Law 
of India that one and the same arbitration should 
be held as to matters within the jurisdiction of 
the Court, and matters without the jurisdiction of 
the Court between the parties to the suit and be¬ 
tween them and other persons and partly upon 
an order of reference and partlv under an agree¬ 
ment. AIR (V 12) 1925 PC‘ 293: 49 MLJ 812: 

92 Ind Cas 633: 28 Bom LR 217: 3 OWN 127: 24 
ALJ 13: 43 CLJ 14: 27 PLR 35: 1926 MWN 96; 
3 Pat LR 330: 53 IA 1: 53 Cal 258. 

-Sch. 2, Para. 15 — Expiry of time for filing 

award — Power of Court to record award — Par¬ 
tial award — Validity. 

There is no rule: of law that a partial award is 
invalid but that question has to be decided on the 
intention, of the parties, the matter being a sub¬ 
ject of contract between them. i. e. it is valid un¬ 
less there was an implied agreement that the 
award should be void unless an award were given 
in respect of all the matters referred for decision. 

Where after the time for submission of the 
award had expired the award was made and the 
Court, on application recorded it under O. 23, R. 

3 of the C. P. Code. 

Held, it must be deemed to have exercised its 
power to supedsede the arbitration and to deal 
with tlie suit. When a reference is made to arbi¬ 
tration the Court is not bound to act under Sch. 
II. 

Held further, that when a party to a contract 
wrongly prevents a thing being done by another 
party that thing is deemed to be done and the 
party preventing, cannot plead that the thing 
was done. AIR (V 10) 1923 Mad 576: 45 MLJ 

76 : 74 Ind Cas 609 : 18 MLW 26 : 32 MLT 369 : 1923 
MWN 331: 1923 MWN 509 (DB). 


-Sch. 2, Para. 15 — Suit by reversioner to dec¬ 
lare invalidity of alienation by widow — Arbitra¬ 
tor declaring right to immediate possession — 
Validity. 

A reversioner sued for a declaration that the 
mortgage by a widow and a sale of a house were 
.invalid beyond her lifetime and made the morU 
gagee-tpurchaser and the decree-holder parties. 
The matter was referred to arbitration by order 


-Sch. 2, Para. 15 — Order superseding arbitra¬ 
tion — Power of Court to consider award subse¬ 
quently submitted. 

Where the reference to arbitration is cancelled. 

Held, the Judge had no power to look at the 
award subsequently submitted and treat it as if 
it were the report of a Commissioner, and to 
base its decision thereon. AIR (V 9) 1922 Lah 
194: 4 Lah LJ 48. 
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-Sch. 2, Para. 15 — Consent reference — Award 

decree — Objection to jurisdiction. 

Where the parties submitted themselves to the 
decision of arbitrators and a decree was passed 
in terms of the award, it was not open to them 
to seek to reverse the award on the ground of 
want of jurisdiction. AIR (V 7) ?920 All 249: 59 
Ind Cas 801: 42 All 661: 18 ALJ 644: 2 UPLR 
(All.) 240 (DB). 

-Sch. 2, Paras. 15 (1) (a), 16 and 20 — An arbi¬ 
trator selected by the: parties comes within the 
general obligation if being bound to give evidence 
and where a charge of dishonesty or partiality is 
made, any relevant evidence which he can give is 
properly admissible. But such evidence cannot be 
used to scrutinise, his decision on matters with¬ 
in his power and on which his decision is final 
e.g., to criticise methods adopted by him in deter¬ 
mining valuation for purposes of partition. 

Apart from examining its bearing on the charge 
of corruption, the Court cannot scrutinise the 
estimate of value appearing on the face of the 
award. AIR (V 1) 1914 PC 105 : 36 All 336 • 17 
OC 120: 18 CWN 755: 1 OLJ 249: 12 ALJ 537: 16 
Bom LR 413: (1914) MWN 472: 16 MLT 35: 27 M 
hJ 181: 19 CLJ 494: 23 Ind Cas 625. 

-Sch. 2, Para. 15 (2) — Appellate Court — 

Power to be behind the order setting aside the 
award. 

A Court of appeal has power to consider the 
validity of an order setting aside an award and 
to restore the award if it has been set aside on 
insufficient ground. 236 PLR 1912 : 15 Ind Cas 
928 (NWP). 

-Sch. 2, Para. 15(a) — Delivery of award — 

Power to correct. 

After the delivery or publication of the award 
the arbitrators have no power to correct or alter 
the same. (1911) 14 CLJ 188 : 11 Ind Cas 

481. 

-—Sch. 2. Paras. 15 (1) (b) and 16 — Parti¬ 

tion by Collector — Jurisdiction of Civil Court. 

Civil Courts cannot set aside a partition by the 
Revenue Authorities, in the absence of proof of 
fraud or wrongful loss by the parties. (1910) 5 

Ind Cas 454 (Cal) (DB). 

-Sch. 2, Para 15 (1) (a) — Arbitrators can 

consider the award after it is made, but before it 
is submitted to Court, on the objection of either 
party. A new award is valid though it differ?} 
from in its terms from the original one. 73 PWR 
1910 : 6 ind Cas 063. 

9. Limitation. 

■-Srh. 2, Paras. 15. 12. 14 — Application for* 

modification or remission of award — Limitation 
Act (IX of 1908) s Sch. I, Art. 158 — Applicability 

of. 

An objection under Para. 12 or Para. 14 of the 
Second Schedule is different from an objection 
under Para. 15. Art. 153, Lim. Act. applies only to 
objections under Para. 15 where the application 
is to set aside the award completely. Where a 
prayer is only for the modification or remission 
of the award, the prayer comes within Para. 12 
or Para. 14 and consequently Art. 158 is not ap¬ 
plicable. AIR <Vol 20) 1933 All 643 : (1933) ALJ 
519 : 146 Ind Cas 596. 

-Sch. 2. Para. 15 —- It cannot be laid down that 

all awards which have not been decided in accor¬ 
dance: with the terms of the Lim. Act are in¬ 
valid. AIR (Vol 18) 1931 Mad 619 : 1931 MWN 
451: 34 MLW 507; 133 Ind Cas 522 (2) (DB). 

--Sch. 2, Para. 15 (1) (a) — Ex parte procedure 

— Misconduct. 


Where an arbitrator takes evidence or hears- 
arguments in the absence of one of the parties 
without giving due notice of the time and place 
for the meeting, he is guilty of misconduct. 
AIR (Vol 3) 1916 All 278 : 33 Ind Cas 467 (DB). 

10. Misconduct. 

(a) General. 

(a-1) Absence of arbitrator, 

(b) Evidence. 

(c) Private enquiry. 

(a) General. 

-Sch. 2, Para 15 —— Incarceration of one party 

preventing examination of one party in presence of 
other parties — Award cannot be set aside. 

No doubt an arbitrator ought to examine a party 
in the presence of all the other parties but there 
is no principle of equity or justice which enjoins 
him to do so. It is otherwise of course with regard 
to the examination of other persons, whose testi¬ 
mony might be impugned for some reason or other. 
Consequently where the incarceration of a party 
is an obstacle known to all the parties concerned 
to the examination of one party in the presence 
ol the other parties the award cannot be set aside 
on the ground of misconduct on the part of the 
arbitrator. AIR (Vol 27) 1940 Mad 905: (1940) 
MWN 808: (1940) 2 MLJ 356: 52 MLW 373. 

-Sch. 2, Para 15 — Arbitrators lightly discard¬ 
ing decision in former suit — Whether evidence of 
fraud against arbitrators. 

The fact that the two parties to an action ob¬ 
jected to a third person being joined in their 
action, is no evidence of fraud against those parties. 
The fact that arbitrators lightly discarded the 
decisions in a previous suit and did not act on 
it may be wrong in law but is no evidence of fraud 
against the arbitrators themselves. AIR (Vol 21> 
1934 Pat 106: 154 Ind Cas 396. 

-Sch. 2, Para. 15 — Failure of arbitrator to 

decide — Misconduct. 

Of the two questions referred to arbitrators ari¬ 
sing out of a dispute between the partners L & K, 
one was whether certain moulds used for stamping 
marks on cotton goods belonged to the partner¬ 
ship or to K who claimed the same as his own. 
The award stated that both parties should have 
the right, to use the moulds. 

He’d, that the award was bad because of the 
technical misconduct on behalf of the arbitrators 
in that they did not attempt to decide the real 
question at issue between the parties and that the 
point could not be separated from the other point. 
AIR (Vol 17) 1930 Sind 103 (DB). 

-Sch. 2, Para 15 —» Misconduct. 

It. is the duty of an arbitrator to make up his 
mind and decide dispute. It is his duty to see 
prima facie that the proceedings are conducted 
with reasonable diligence, and if he so far fails in 
those duties, that he does nothing whatever for 
some five years and cannot satisfactorily explain 
the de’ay, then he can be said to have failed in 
material respects in his ordinary duties as an arbi¬ 
trator and so he is guilty of misconduct within 
the meaning of para 15. and. accordingly, the award 
may be set aside. The word ‘‘misconduct” in para 
15. Sch. 2. C. P. Code, does not necessarily imply 
anything in the nature of fraud. But it certainly 
may include cases where the arbitrator has failed 
to perform the essential duties which are cast 
upon him as an arbitrator, as he is occupying a 
quasi-judicial position. AIR (Vol 15) 1928 Bom 49: 
52 Bom 116; 30 Bom LR 92: 107 Ind Cas 707 (DB). 

——Soli. 2, Para 15 — Arbitrator interested — Non 
disclosure by party — Fraudulent misconduct. 
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Where the arbitrator is directly interested in 
the subject-matter of the litigation and a party 
does not disclose this matter in Court when the 
case is going to be referred to his arbitration, the 
party can be considered to be guilty of fraudulent 
misconduct within part (b) of para. 15. AIR (Vol 
13) 1926 Oudh 307: 1 Luck 139: 13 OLJ 224: 3 OW 
N 279: 93 Ind Cas 446 (DB). 

-Sch. 2, Para 15 — Umpire drawing lots — Mis¬ 
conduct. 

A dispute was referred to four arbitrators, two 
being appointed by each side, and a sirpanch who 
was appointed by both parties. The two arbitra¬ 
tors appointed by the plaintiffs took one view and 
those appointed by the defendant another. The 
umpire being unable to decide between them drew 
lots and gave a decision accordingly. 

Held, that though the reference to lot can hardly 
be tolerated in an ordinary Court, the action of 
the umpire in such a case cannot be said to amount 
to misconduct. AIR (Vol 12) 1925 Oudh 227: 84 
Ind Cas 490 : 11 OLJ 685. 

-Sch. 2, Para 15 — Publication of award — Ne¬ 
cessity. 

It is only where the submission provides for the 
making and publishing of the award that the 
award is not valid unless it is published. Where, 
therefore, there is not such provision in the sub¬ 
mission neither the award is invalid nor the arbi¬ 
trators are guilty of misconduct if they do not 
publish the award. AIR (Vol 11) 1924 Nag 204: 
78 Ind Cas 194. 

-Sch. 2, Para 15 — Misconduct. 

When one or more of the arbitrators did not 
act and the rest only made the award, there is 
misconduct on the part of the arbitrators and the 
award is invalid. AIR (Vol 11) 1924 Rang 153 : 
77 Ind Cas 866: 2 Bur LJ 229. 

-Sch. 2, Para ,15 — Omission in award of point 

no longer in the controversy — Misconduct. 

The mere fact that the arbitrator is silent in his 
award, as to a point which was one of the points 
originally submitted to him, but on which in fact 
he finds there is no longer any controversy bet¬ 
ween the parties, does not vitiate the award. AIR 

(Vol 8) 1921 All 384: 43 AU 108: 60 Ind Cas 626 
(DB). 

-Sch. 2, Para 15 — Plaintiff’s adviser as arbi¬ 
trator — Misconduct. 

There should be the greatest good faith on the 
part of all the parties concerned in relation to the 
selection and appointment of an arbitrator. Every 
disclosure which might in the least affect the 
interests of those, who are proposing to submit 
their dispute to the arbitrament of any particular 
individual, as regards his selection and fitness for 
the post ought to be made, so that each party may 
have every opportunity of considering whether the 
reference to arbitration to that particular indivi¬ 
dual should or should not be made. In an arbi¬ 
tration case it was found that the arbitrator had 
come to know the facts of the case and acted as 
an adviser of the plaintiff before the defendant, to 
whom this matter was not disclosed, entered into 
the agreement to refer the dispute to his arbitra¬ 
tion. 

Held, that this was misconduct within Sch. 2, 
para. 15, C. P. Code. (1921) 63 Ind Cas 1007 (Lah). 

-Sch. 2, Para 15 (1) (a) — Refusal to summon 

witnesses — Arbitration and award. 

The refusal of an arbitrator to summon wit¬ 
nesses cited by a party does not vitiate the award 
where there is nothing to show that the arbitrator 
was not acting within his powers and where in 
the exercise of a wise and prudent discretion, he 
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declined to summon the witnesses. AIR (Vol 5) 
1918 Cal 399: 39 Ind Cas 767 (DB). 

-Sch. 2, Para 15 (1) (a) — Misconduct. 

An arbitrator is guilty of misconduct if he dele¬ 
gates his functions which are not ministerial and 
his award is invalid. An arbitrator should be 
helped by experts in technical matters in arriving 
at an independent judgment. AIR (Vol 3) 1916 
Cal 806: 22 CLJ 237: 31 Ind Cas 33 (DB). 

-Sch. 2, Para 15 (1) (a) — Personal interest — 

Arbitrator. 

An arbitrator having a personal interest, un¬ 
known to one of the parties, cannot act as such 
unless his interest is very small and apparently 
unknown even to himself. AIR (Vol 2) 1915 Cal 
832 ; 19 CWN 165: 31 Ind Cas 597. 

-Sch. 2, Para 15 (1) (a) — Misconduct — Irre¬ 
gularity. 

If irregularities in the procedure of an arbitra¬ 
tor can be proved which would amount to no pro¬ 
per hearing of the matters in dispute, it is suffici¬ 
ent misconduct to vitiate the award, without any 
imputation of dishonestly or partiality to the arbi¬ 
trator. 

The person alleging that there had been no pro¬ 
per enquiry by the arbitrator must prove it. AIR 
(Vol 1) 1914 PC 105: 36 All 336: 17 OC 120: 18 
CWN 755: 1 OLJ 249: 12 ALJ 537: 16 Bom LR 
413: (1914) MWN 472: 16 MLT 35: 27 MLJ 181: 
19 CLJ 494: 23 Ind Cas 625. 

(On appeal from (1912) 14 OC 308; 13 Ind Cas 
520.) 

-Sch. 2, Para 15 (1) (a) — Misconduct — 

Award vitiated. 

Where one of the arbitrators is gui’ty of the 
misconduct of having accepted an illegal gratifica¬ 
tion from one of the parties the award ought to 
be set aside in its entirety. (1913) 18 Ind Cas 92 
(Oudh) (DB). 

-Sch. 2, Para 15 (1) (a) — Misconduct — Effect 

of — Award not set aside. 

Fraud or dishonesty on the part or an arbitra¬ 
tor is not sufficient to render his award a nullity, 
and does not deprive him of his jurisdiction to 
make the award: it merely amounts to misconduct 
and may afford good cause for the court to set 
aside the award. Where a party has not taken 
steps to get an award set aside within the prescri¬ 
bed period, he cannot object to the award on the 
ground of fraud or dishonesty of the arbitrator or 
his failure to decide all the matters in dispute. 25 
B. 337 ref. An arbitrator is not bound to deter¬ 
mine a matter not filed as a matter in difference 
which is merely a collateral question, though it 
may be necessary to dispose of it to decide the 
main dispute. To deprive an award of its binding 
effect, there must be positive evidence that both 
parties agreed that the former state of things 
shou’d be restored. (1912) 5 SLR 240: 15 Ind Cas 
819 (DB). 

——Sch. 2, Para 15 (1) (a) — Duty of arbitrator—. 
Breach of contract. 

Where the agent of one of the parties is made 
an arbitrator under a contract between the parties, 
he must act justly and scrupulously. An award 
given without applying the mind to the question 
really involved in the ease is not binding. 34 Mad 
453: 38 IA 169: 15 CWN 981: (1911) 2 MWN 111 * 
10 MLT 150: 13 Bom LR 813: 14 CLJ 326: 8 ALJ 
1208; 21 MLJ 1110: 12 Ind Cas 44 (PC). 

-Sch. 2, Para. 15 (1) (a) — Where an arbi¬ 
trator examines a person as a witness, who 
was asked by the parties to estimate and 
evaluate and accepts his valuation, the arbi¬ 
trator is not guilty of delegating his powers to tha$ 
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CIVIL P. C (5 of 1908)i Soh. 2, Para. 15—10. Misconduct 


person. (1910) 34 Bom 618: 12 Bom LR 34: 5 Ind 
Cas 621 (DB). 

(a-1) Absence of arbitrator. 

-£ch. 2, Para 15 —» “Misconduct” in Para. 15, 

meaning: of — Absence of arbitrator from proceed¬ 
ing: due to justifiable cause, whether misconduct. 

The word ‘misconduct’ as used in Para. 15 does 
not necessarily imply any corruption or moral 
turpitude on the part of the arbitrators. The 
word ‘misconduct’ is used in the sense of neglect 
of such duties and responsibilities as devolve on 
arbitrators acting judicially under the Civil P. C., 
and it will be unreasonable to hold that even 
where the absence of the arbitrator from some of 
the proceedings is due to some justifiable cause, it 
will necessarily amount to misconduct AIR (Vol 
24; 1937 Pat 343; 3 BR 747: 170 Ind Cas 351. 

-Sch. 2, Para 15 — No prejudice — Effect. 

The absence of an arbitrator cannot be deemed 
to amount to misconduct where it is clear that no 
business of a disputed character was gone into 
during the absence of the arbitrator and where 
the decision of the arbitrators is that of all the 
arbitrators. AIR (Vol 18) 1931 Cal 53: 34 CWN 
689 (DB). 

-Sch. 2, Para 15 (1) (a) — Effect of. 

The presence of all the arbitrators, where there 
are more than one, at all meetings and above all 
at the last meeting when the final act of the arbi¬ 
tration is done is essential to the validity of the 
award. AIR (Vol 6) 1919 Pat 74: 49 Ind Cas 522 
(DB). 

- Sch. 2, Para 15 (1) (a) — Parties not given 

notice to. 

Where arbitrators took evidence in the absence 
of parties, communicated the substance to the 
head arbitrator who was absent at one sitting and 
obtained his opinion without allowing the parties 
to present their respective cases before all arbi¬ 
trators, the award could not be sustained. AIR 

(Vol 2) 1915 Oudh 110: 2 OLJ 365: 30 Ind Cas 
384 (DB). 

(b) Evidence. 

- Sell. 2, Para 15 — Failure to hear parties, and 

if necessary, their witnesses — Whether amounts 
to misconduct. 

An arbitrator, though not bound by the tech¬ 
nical web of judicial procedure and rules of evid¬ 
ence, must hear the parties, and if requested, 
their witnesses, unless he is absolved therefrom 
by the terms of submission and must apply his 
mind to the points in the dispute and decide it 
according to the ordinary rules of justice, equity 
and good conscience. The failure to hear the 
parties and, if necessary, their witnesses, unless 
abso’ved therefrom by the terms of submission, 
amounts to misconduct on the part of the arbi- 
tiator within the meaning of Para. 15, Sch II, 
Civil P. C. AIR (Vol 23) 1936 Rang 191: 162 Ind 
Cas 772 (DB). 

-Soh. 2, Para. 15 — Question to be decided bv 

trial Court. 

An arbitrator should proceed in a proper man¬ 
ner in his investigation and should take the evi¬ 
dence in the presence of the parties. And whether 
his conduct amounts to such misconduct as t-o 
vitiate the award is a question which has to be 
decided by the Court which has considered it. under 
Para, 15. AIR (V 22) 1935 Pat 16 : 1 BR 124 • 
152 Ind Cas 838. 

——Soli. 2, Para. 15 — Arbitrators giving evidence 
before themselves with consent of parties. 

The absence of an arbitrator cannot be deemed 
to amount to misconduct where it is clear that no 
business of a disputed character was gone into 
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during the absence of the arbitrator, and where the 
decision upon the matters in dispute is the decision 
of all the arbitrators. 

An award given by arbitrators who gave evidence 
in the arbitration proceedings before themselves 
can be upheld in India if the parties had agreed 
that the arbitrators should also be witnesses and 
had allowed the arbitrators to give evidence in their 
presence without any objection. AIR (Vol 18) 1931 
Cal 53 : 34 CWN 689 : 58 Cal 269 ; 129 Ind Cas 428 
(DB). 

-Sch. 2, Para. 15 — An arbitrator is guilty of 

misconduct when he examines no witnesses, even 
though the nature of dispute is such that it could 
not be settled without evidence. AIR (V 18) 1931 
Lah 65 (1). 

-Sch. 2, Para. 15 — Misconduct. 

Where the arbitrator, after having examined the 
books of the parties in their presence, discovers 
that one important item of a fairly big amount 
looks suspicious on the face of it, but. instead of 
calling the parties and asking them to explain the 
suspicious entry he calls a third person to ask his 
opinion, his conduct amounts to judicial miscon¬ 
duct. AIR (V 18) 1931 Lah 65 (1). 

-Sell. 2, Para. 15 — Evidence — Refusal of 

opportunity to produce — Misconduct. 

Refusing opportunity to a party to produce evi¬ 
dence is misconduct of the arbitrators. Award 
made in such circumstances cannot be filed. (1928) 
111 Ind Cas 82 (Lah). 

-Sch. 2, Para. 15 — Enquiry by arbitrator — Op¬ 
portunity to meet case afforded — Misconduct. 

An arbitrator ought not to hear or receive evi¬ 
dence from one side in the absence of the other 
side without, if he does, giving the side affected by 
such evidence the opportunity of meeting and ans¬ 
wering it, and therefore the mere fact of question¬ 
ing the parties on different dates does not amount 
to misconduct so long as the parties are given an 
opportunity of meeting the representations made 
by the other side. AIR (Vol 13) 1926 Mad 1158 : 24 
M L W 482 : 97 Ind Cas 478 (DB). 

-Sch. 2, Para. 15 — Enquiry by arbitrator — Mis¬ 
conduct. 

The evidence must be recorded by the umpire in 
the presence of both parties allowing each to exa¬ 
mine and cross-examine the witnesses. Recording 
evidence in the absence of one party amounts to 
judicial misconduct on the part of the umpire and 
vitiates his proceedings. AIR (Vol 12) 1925 Lah 570 
: 88 Ind Cas 161 : 7 Lah L J 463 : 26 P L R 706. 
-Sch. 2, Para. 15 — Refusal to allow — Miscon¬ 
duct. 

Where a case was submitted to arbitration in the 
appellate stage and therefore the arbitrator refused 
to allow documentary evidence tendered by one 
party, being of opinion that his jurisdiction over 
the matter was the same ns the Appellate Court. 

Held. that, his award was not vitiated bv miscon¬ 
duct, AIR (V 11) 1924 Oudh 400 : 78' Ind Cas 
378 : 11 OLJ 142. 

-Sch. 2. Para. 15 (1) (a) — Decision without 

taking evidence. 

In the absence of any agreement that an arbi¬ 
trator should decide a dispute upon his own know¬ 
ledge of the facts and without taking anv evidence, 
an arbitrator’s so deciding a dispute is fatal to 
award. AIR. (Vol 6) 1919 All 98 : 42 All 185 : 18 A 
L J 78 : 1 U P L R (HO 177 : 54 Ind Cas 443. 

Sch. 2. Para. 15 (a) — The making of private 
enquiries by the arbitrator amounts to legal mis¬ 
conduct and is sufficient to vitiate the award AIR 

(Vol 6) 1919 Lah 208 : 9 P W R 1919 : 49 Ind Cas 

303 (2). 

-Sch. 2. Para. 15 (1) (a) and 4 — Misconduct 

— Arbitrator giving evidence. 
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The fact that one of three arbitrators gave evi¬ 
dence before the others, does not constitute mis¬ 
conduct on the part of the arbitrators so as to 
vitiate their award. AIR (Vol 5) 1918 Cal 644 ; 40 
Ind Cas 646: 1909-20 ID 2480. 

-Sch. 2, Para. 15 (1) (a) — Omission to disclose 

evidence. 

An arbitrator acts illegally in not disclosing to the 
parties the documents on which he acts. AIR (Vol 
2) 1915 Cal 713 : 26 Ind Cas 73. 

—^-Sch. 2, Para. 15 (1) (a) — The arbitrators are 
not bound to discuss in the presence of the parties. 
AIR (Vol 1) 1914 U B 53 : 2 U B R 26 : 7 Bur L T 
279 : 27 Ind Cas 31 (2). 

—;—Sch. 2, Para. 15 (1) (a) — Misconduct — Ad¬ 
mission of evidence. 

The Court cannot interfere with an arbitrator’s 
decision on the ground that it is incorrect or partial. 
An award will be set aside at once on the slightest 
irregularity inconsistent with general principles of 
equity and good conscience but not for a mere 
technical irregularity. On a reference through 
Court, there was express direction by Court not to 
consider a certain adjustment between parties. 
The arbitrator admitted it at the request of one 
party and under protest by the other. 

Held, the error prejudiced the case and amount¬ 
ed to misconduct. (1912) 14 Bom L R 1007 • 17 
Ind Cas 696. 

-Sch. 2, Paras. 15 (1) (a) — Exclusion of evi¬ 
dence. 

It is not misconduct on the part of the arbitra¬ 
tors to refuse to admit evidence, which was un¬ 
necessary and which would not have in any way 
helped or even affected their decision (1909) 3 S 
L R 164 : 4 Ind Cas 1151. 

(c) Private enquiry. 

--Sch. 2, Para 15 — Guardian of minor empower- 

mg arbitrator to proceed on private information — 
Guardian in such case does not act for benefit of 
minor — Award. 

. When the guardian of a minor gives power to an 
arbitrator to decide the matter not in accordance 
with the generally recognised rules governing arbi¬ 
tration proceedings but upon private information 
obtained behind the back of the parties, he travels 
far beyond the conduct of litigation which is placed 
in his hands. The giving of such wide power to an 
arbitrator can hardly ever be beneficial to the 
interest of a minor. 

It may prove beneficial to the minor in some 
cases but the danger of the decision going against 
the minor is always present and, therefore, where 
a guardian arms the arbitrator with the power to 
decide the dispute upon private information obtain- 
^ by him behind the back of the parties, he is not 
acting in the interest of the minor and his act 
cannot, therefore, bind the minor. The award in 
such a case based on a private information is 
vitiated by legal misconduct. AIR (Vol 30) 1943 
All 284: (1943) ALJ 237: 1943 AWR (HC) 129: ILR 
(1943) All 666 : 208 Ind Cas 63. 

Sch. 2, Para 15 — Arbitrator basing decision 
on private enquiries and inadmissible evidence — 
Validity of award. 

Where the arbitrators in arriving at their decision 
were influenced by private inquiries about the case, 
their conduct amounts to misconduct and the award 
Will be invalid. AIR (Vol 22) 1935 Mad 184 : 41 
MLW 51 : (1935) MWN 263 : 155 Ind Cas 381. 

—Sch. 2, Para 15. — Examination of witnesses in 
the absence of parties—Misconduct — Validity of 

award. 

Where the arbitrators examine the witnesses in 
Private without hearing of the parties, their Pro¬ 
cedure is irregular and the Court will in such 
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circumstances set the award aside without taking 
into consideration the nature of the statements 
made or the probability of their having influenced 
the decision. But irregularities of this kind may 
be cured by waiver. AIR (Vol 18) 1931 Mad 619 
: 1931 MWN 451: 34 MLW 507 : 133 Ind Cas 522 (2) 
(DB;. 

——Sch. 2, Para 15 — Award based thereon — 
Validity. 

Any unusual power which is intended to be given 
to the arbitrators should be expressly mentioned 
in the agreement. An arward based upon private 
enquiry, by arbitrators in the absence of parties is 
illegal and unenforceable in the absence of a 
power to that effect in the agreement. 110 Ind Cas 
833 : AIR (Vol 15) 1928 Lah 550. 

-Sch. 2, Para 15 — Award based thereon — 

Validity. 

The arbitrators are not entitled to conduct any 
inquiries behind the back of the parties concerned, 
and if they do so, their awards are upon to the 
most serious objection. (1928) 109 Ind Cas 21 : 9 
PLT 571. 

-Sch. 2, Fara 15 — If an umpire makes enquiries 

behind the oack of any party, he is guilty of mis¬ 
conduct. whether he recorded evidence at the time, 
or not. 8 Lah 329 : 9 LLJ 218 : 101 Ind Cas 153 ; 
28 PLR 425 : AIR (Vol 14) 1927 Lah 425 (DB). 

-Sch, 2, Para 15 — Enquiry by arbitrator — 

Effect. 

An arbitrator must not take evidence behind the 
back of the parties unless the terms of the reference 
construed in the light of the circumstances of the 
case, give him authority to do so. But where the 
the words in the reference to the arbitrator em¬ 
power him to make any decision in any way he 
wishes and to come to a decision by any method 
that he thought fit the arbitrator would be justi¬ 
fied in making private enquiries- and it would be 
a grave miscarriage of justice if the arbitrators 
award given in the circumstances is not allowed 
to be effective. 13 OLJ 504: 29 OC 258- 3 OWN1 
397: 6 OWN 1212; AIR (Vol 13) 1926 Oudh 383; 94 
Ind Cas 162. 

-Sch. 2, Para 15 — Arbitrator acting on confiden¬ 
tial information — Misconduct. 

No arbitrator performing his functions, which 
are in a sense the fuctions of a Judge, can listen 
to confidential information adverse to the one or 
the other party without committing grave mis¬ 
conduct. The words of the petition of the Parties 
allowing the arbitrator full latitude in his method 
of coming to a decision cannot be interpreted as 
including unfair conduct. 86 Ind Cas 773 : 3 Pan 
LR (Civ.) 59 : 6 PLT 544 : AIR (Vol 12) 1925 Pat 
465. 

-Sch. 2, Para 15 — Findings cf fact based on 

consultation with strangers — Validity — Consulta¬ 
tion on point of law, etc. — Effect. 

In the award, the arbitrator who had been made 
sole arbitrator stated that he began the arbitration, 
in the presence of four persons whom he named 
and whom, he said he associated with himself in 
one assembly for the purpose of strengthening his 
own opinion. He did not get any information from 
those persons or made use of it in arriving at the 
findings of fact. 

Held, that if he asked them questions of law r , or 
if he consulted them as to the style, syntax* or 
grammar of his award, he was quite within his 
rights as an arbitrator, but if he arrived at any 
findings of act by consulting the people and if he 
allowed the persons fitting with him to affect his 
decision as assessors, then it must be held that 
there had been misconduct. 86 Ind Cas 773: 3 Pat 
LR Civ. 59 : 6 PLT 544 : AIR (Vol 12) 1925 Pat 
465. 
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-Sch. 2, Para 15 — Enquiry by arbitrator — 

Misconduct. 

It is inipower on the part of an arbitrator to 
get information from one side in the absence of 
the other or to utilise information not accessible to 
■others but consent of parties who are sui juris will 
cure the defect. 73 Ind Cas 470 : 47 Mad 30 : 
1923 MWN 7 : 32 MLT 32 : A lit (Vcl 10 1923 Mad 
301 : 17 MLW 71 : 44 MLJ 265 (DB). 

-Sch. 2. Para 15 — Authority conferred by ag¬ 
reement of reference — If misconduct. 

Where the parties had expressly authorised the 
arbitrators to arrive at a decision, either of his 
own personal knowledge, or in whatsoever manner 
he might think proper and the Court below super¬ 
seded the award on the ground of misconduct of 
the arbitrator because he had made “private in¬ 
quiries about subject-matter in dispute behind the 
backs of the parties . 

Held, that, the Court below acted illegally and 
with material irregularity, in thus ignoring the 
terms of the agreement of reference to arbitration 
by which the parties had in fact given the arbitrator 
the widest possible powers and had expressly bound 
themselves to abide by his decision in whatsoever 
manner he might see fit to arrive at it and that 
the case fell within the revisional jurisdiction of 
the High Court. 64 Ind Cas 934 : 20 ALJ 125: 
AIR (Vol 9) 1922 All 69 (D3). 

-Sch. 2, Para 15 — Validity of award. 

Where parties to an arbitration produced no 
-evidence and the arbitrators made an enquiry from 
tlie neighbours parties and there was nothing to 
show that the enquiry was not made in the presence 
of parties, the award, though no doubt based on 
hearsy and conjecture was upheld. 67 Ind Cas 
066 : AIR iVol 9) 1922 Lah 480. 

-Sch. 2. Para 15 — Result communicated in the 

presence of parties — Misconduct. 

Where an arbitrator communicated his informa¬ 
tion gained privately to the other arbitrators in 
the presence of the parties and they had opportu¬ 
nity of checking the information or of contradicting 
it, and the defendant acutally admitted the infor¬ 
mation to be correct 

Hold, that the arbitrator was not guilty of miscon¬ 
duct, 65 Ind Cas 676 : 14 MLW 394 : 1921 MWN 
509 : AIR (Vol 8) 1921 Mad 271 : 41 MLJ 276. 

-Sch. 2, Para. 15 (a) — Private enquiries with¬ 
out evidence in presence of parties. 

An arbitrator must come to his decision on, 
evidence taken in the presence of both the parties 
or after giving both parties an opportunity of being 
present at the enquiry. !) PWR 1919 : 49 Ind Cas 
303 (2) : AIR (Vo! 6) 1919 Lah 208 (DB). 

10-A. Notice. 

-Sch. 2, Para. 15 — Failure to give notice —* 

Legal misconduct. 

It is a legal misconduct on the part of the umpire 
to decide a case without giving notice to the 
parties or hearing their comments on the evidence. 
100 Ind Cas 896 : AIR (VoL 14) 1927 Lah 347. 

-Sch. 2. Para 15 — Absence of notice by arbitra¬ 
tor— Reference implying no further evidence to be 
produced — Validity of award. 

The conduct of the proceedings depends upon tlie 
order of reference, and if in an order of reference 
there is an implied agreement that, further evidence 
Is not to be put forward by the parties an that 
the parties have sufficiently and completely stated 
their case, the award cannot be invalid because 
the arbitrators did not give notice that they were 
prepared to receive evidence. Where, when mak¬ 
ing the reference, the parties set out that had 
already represented before the arbitrators what, 
each oT 1h°m had to say. and then directed the 
arbitrators to make the award, stating that they 
had given them full power to do so. 
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Held, that the award cannot be said as invalid on 
the ground of want of notice by arbitrators that 
they were prepared to take evidence. 106 Inn Cas 
331 : AIR (Vol 14) 1927 Mad 1010 (DB). 

-Sch. 2, Para 15 — Failure to give notice — « 

Misconduct. 

If the parties are not given notice of any meeting 
at which they should appear and represent their 
case to the arbitrators, in the ordinary case that 
would clearly amount to misconduct on the part of 
the arbitrators without any imputation on their 
honesty and the award is liable to be set aside. 25 
Bom LR 392: 85 Ind Cas 424 : AIR (Vol 11) 1924 
Bom. 149. 

-Sch. 2, Para 15 — Failure of umpire to give 

notice of hearing — Validity of award decree. 

The arbitrators to who in dispute was referred 
having differed, appointed an umpire under the 
express terms of the contract. The umpire infor¬ 
med both the parties of his appointment, but fixed 
no date of hearing. No further steps were taken 
by any of the parties concerned and the umpire 
made his award whereupon the applicants objec¬ 
ted on the ground that they had desired to lead 
evidence before him, but had no opportunity to do 
so. 

Held, that the duties of an umpire are indenti- 
cal with those of an arbitrator. And therefore 
the parties are entitled to a hearing before an 
umpire no less than before the arbitrator and it 
is incumbent on the umpire on appointment, to 
fix a day of hearing and apprise the parties of 
it. And in the absence of an opportunity of 
hearing of the parties before the umpire, the 
decision filing the award must be set aside. 83 
Ind Cas 543 : 17 SLR 172 : AIR (Vol 11 ) 1924 
Sind 27 (DB). 

- Sch. 2. Para, 15 — An arbitrator need not give 

any further notice when the defendant knew that 
the arbitrator was proceeding in spite of repeated 
notices of withdrawal. 33 Ind Cas 467: AIR (Vol 
3) 1916 All 278 (DB). 

-Sch. 2, Para 15 (1) (a) — Omission by the . 

arbitrators to give notice of their own meeting, to 
a party, who has, prior to such meeting, notified 
to the arbitrator his withdrawal from the sub¬ 
mission. does not invalidate the award. 7 Bur LT 
279 : 27 Ind Cas 31 (2) : 2 UBR 26 : AIR. (Vol 1) 
1914 UB 53. 

11. Objection and waiver. 

-Sch. 2. Para. 15 — Objection to award not 

taken before Court passing decree — Suit to Set 
aside decree, if maintainable. 

The words “or otherwise invalid” occurring in 
Para. 15. Sch. IT. civil P. C.. are comprehensive 
enough to include all kinds of objections 

Where the objection that the arbitrator ex¬ 
ceeded his powers in drawing an award is not 
taken before the Court passing the decree upon 
it under Para. 15. a separate suit will not lie to 
set aside the decree on that ground. AIR (Vol 26) 
1939 Lah 69: 41 PLR 380: 183 Ind Cas 79. 

——Sch. 2, Paras. 15, 14 — Award made after exa¬ 
mining parties only — Examination of witnessed 
not asked for — Award, if vitiated. 

Where an award was made by an arbitrator on 
examination of the parties only and the parties did 
not at the time protest against the procedure and 
demand examination of witnesses but subsequently 
complained of this defect and sought to get the 
award sot aside on ground of arbitrators miscon¬ 
duct: 

Hold, the failure of the arbitrator to ask the 
parties whether they desired to produce anv wit¬ 
nesses for examination was just such a slip in 
his procedure, which did not go to the substance 
of his decision, but as they did not at the time 
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protest against this procedure and demand that 
witnesses should be examined they could not sub¬ 
sequently be heard to complain of his defect in 
the procedure adopted and urge it as a ground 
for setting aside the award. AIR (Vol 22) 1935 
Rang 308: 158 Ind Cas £32 (DB). 

-Sch. 2, Para. 15 — Charges of misconduct, 

when entertained in Court. 

Under Sch. II. the only time for entertaining 
charges of misconduct against an arbitrator is 
when the award has been filed in Court. AIR (Vol 
21) 1934 Cal 255: 58 CLJ 234: 149 Ind Cas 865. 

-Sch. 2, Para. 15 — Examination of witnesses 

in the absence of parties — Misconduct — Validity 
of award. 

Where the arbitrators examine the witnesses in 
private without the hearing of the parties, their 
procedure is irregular & the Court will in such cir¬ 
cumstances set the award aside without taking 
into consideration the nature of the statements 
made or the probability of their having influenced 
the decision. But irregularities of this kind may 
be cured by waiver. 

A mere signature to an award does not neces¬ 
sarily remove all objections to any irregularity. 
But when a man signs a document with a know¬ 
ledge that he might have objected to it on the 
score of some irregularity his act is ‘prima facie’ 
eyidence that he waives the objection. It lies on 
him to displace this general presumption by ad¬ 
ducing special circumstances and in order to do 
this, it is essential, that he should give to the 
Court a perfectly open, true and can did account 
of what took place. What amounts to waiver 
must be decided on the circumstances of each 
case. AIR (Vol 18) 1931 Mad 619: 1931 MWN 451: 
34 MLW 507: 133 Ind Cas 522 (2) (DB). 

-Sch. 2, Para. 15 — Irregularity not affecting 

jurisdiction. 

An objection to irregularity or improper con¬ 
duct of an arbitrator may be waived by parties 
either expressly or by their conduct provided the 
party waiving it has full knowledge of the defect. 
The principle of waiver is not confined merely to 
irregularities in the examination of witnesses dur¬ 
ing the absence of one of the parties; it applies to 
every irregularity which does not affect the juris¬ 
diction of the arbitrators. 123 Ind Cas 234: AIR 
(Vol 17) 1930 Sind 79. 

——Sch. 2, Para. 15 — Award filed without objec¬ 
tion — Objection to decree on the ground of wrong 
decision by arbitrator. 

Where no objection is taken to an award under 
Sch. 2, and a decree is passed in accordance with 
its terms, the decree is binding on the parties 
thereto and cannot be subsequently treated as 
nullity because the arbitrators had wrongly decided 
a mixed question of fact and law which had arisen 
before them. 1929 ALJ 540: AIR (Vol 16) 1929 
All 521 : 117 Ind Cas 361 (DB). 

-Sch. 2, Para. 15 — Signature of party to award 

— Estoppel. 

The mere signature by a party to an award does 
not necessarily in all cases estop him from after¬ 
wards disputing the correctness of the award. 117 
Ind Cas 574: 7 Rang 136: AIR (Vol 16) 1929 Rang 

166. 

--Sch. 2, Para. 15 — Private enquiry — Absence 

of party — Waiver — Effect. 

There is no misconduct of arbitration in having 
made private enquiries or examined evidence in the 
absence of a party to the arbitration proceedings 
Where that party by his own conduct waives the 
objection he has to such a procedure. AIR (Vol 16) 
1929 Sind 200. : 119 Ind Cas 529 (DB). 

-Sch. 2, Para. 15 — Party not prejudiced by ac¬ 
tion of arbitrator — Right to object. 
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It is only the party prejudiced by the exercise of 
excessive authority by the arbitrator who is entitled 
to object to the award by reason of it; the party in 
whose favour the erroneous action of the arbitrator 
operates cannot be heard to impeach the validity 
of the award on this ground; AIR (Vol 14) 1927 
Sind 206. : 102 Ind Cas 277 (DB). 

-Sch. 2, Para. 15 — Objection as to the validity 

of a reference to arbitration is not an objection 
within the meaning of para. 15 and has no finality 
attached to it. AIR (Vol 13) 1926 All 238 : 48 All 
239 : 24 ALJ 235 : 91 Ind Cas 930 (DB). 

-Sch. 2, Para. 15 — Events prior to reference — 

Rig/ht to plead. 

Paragraph 15 contemplates the entertaining by 
the first Court of all possible grounds which can 
be urged against the validity of the award includ¬ 
ing the ground that what purports to be an award 
is. by reason of certain events which happened prior 
to the reference, not an award at all. 48 All 226: 23 
ALJ 997: 90 Ind Cas 904: AIR (Vol 13) 1926 All 
202 (DB). 

-Sch. 2, Para. 15 — Onus of proof. 

Any party wishing to set aside an award on the 
ground that the arbitrators in arriving at an un¬ 
fair award either refused to hear somebody or 
heard the matter without giving notice of the hear¬ 
ing, undertakes the burden of satisfying the Court 
that this is what really happened. 46 All 686: 22 
ALJ 676: 82 Ind Cas 16: 5 LRA Civ 465: AIR (Vol 
11) 1924 All 788 (DB). 

-Sch. 2, Para. 15 — Plea of misconduct — When 

can be raised. 

Under the second schedule the only time for 
entertaining the charge of misconduct against an 
arbitrator is when the award has been filed. 80 
Ind Cas 459: 27 CWN 420: AIR (Vol 10) 1923 Cal 
410. 

-Sch. 2, Para. 15 — It is improper on the part 

of an arbitrator to get information from one side 
in the absence of the other or to utilise informa¬ 
tion not accessible to others hut consent of parties 
who are sui juris will cure the delect. A minor’s 
guardian cannot waive the minor’s right to ob¬ 
ject to the irregular procedure. AIR (V 10) 1923 
Mad 301: 73 Ind Cas 470: 47 Mad 30: 32 MLT 32: 
1923 MWN 7: 17 MLW 71: 44 MLJ 263 (DB). 

-Sch. 2, Para. 15 (1) (a) and (b) — Waiver of 

objections — Agreement not to object to — Effect 
of. 

Agreement not to object to an award does not 
preclude parties from objecting on the ground 
of fraud or bad faith of arbitrators. 

Where the agreement of arbitration authorised 
the arbitrators to partition the property in dis¬ 
pute in unequal shares, the giving, of a mere life- 
interest in a small piece of land to one entitled 
to a “share” is a violation of the agreement and 
the award is liable to be set aside. If the arbitra¬ 
tors imported their personal knowledge without 
giving an opportunity of testing such knowledge it 
is misconduct on their oart. 107 PWR 1916: 117 PR 
1916: 70 PLR 1917: 34 Ind Cas 192: AIR (Vol 3) 
1916 Lah 89 (DB). 

-Sch. 2, Para. 15 (1) — Objection to award. 

A clause in a compromise petition providing 
that any of the parties thereto may object to the 
award on any account is contrary to the procedure 
in Sch. II. especially para. 15 thereof in respect of 
arbitration proceedings, in a pending suit. 1 Pat LJ 
306: 2 Pat LW 377: 35 Ind Cas 358: AIR (Vol 3) 
1916 Pat 190 (DB). 

-Sch. 2, Para. 15 (1) — Objection — “Waiver”. 

Where a party to arbitration objected to the ap¬ 
pointment of an umpire but did not press the ob- 
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jection forcibly and submitted to the proceedings 
without demur. 

Held, that the party cannot object to the appoint¬ 
ment of the umpire or the regularity of the pro¬ 
ceedings. 9 PR 1913: 248 PLR 1913: 16 Ind Cas 
996 (DB). 

12. “Or otherwise invalid’" 

-Sch. 2, Paras 15, 16 (2)—“Or being otherwise 

invalid”, if wide enough to cover all kinds of objec¬ 
tions to award. 

Paragraphs 15 and 16 of the Second Schedule to 
the Civil P.C. when read together clearly show 
that the intention of the Legislature was that all ob¬ 
jections to the validity of an award should be 
brought in and decided by the Court making the 
reference and that when objections have been 
brought but disallowed by the Court, a decree shall 
follow in terms of the award and it will not be ap¬ 
pealable. 

Paragraph 15 (1) (c) shows that all objections 
against the validity of an award can be brought in 
the Court making the reference the word “or being 
otherwise invalid” being wide enough to cover all 
kinds of objections to an award. (1936) 159 Ind Cas 
1041 ; 1936 OWN (CC) 16 (DB). 

—-—Sch. 2, Para 15 (1) (c) — “Or being otherwise 
invalid” in Para 15 (1) (c) — Meaning of. 

The Legislature by inserting the words “or being 
otherwise invalid” in Para. 15 (1) (c) intended and 
provided that every ground upon which the validity 
of the award in law could be challenged should fall 
within the ambit of Para. 15 (1), Sch. II and could 
be relied on as a ground for setting aside the award. 
AIR (Vol 22) 1935 Rang 94: 12 Rang 675: 156 Ind 
Cas 414. 

-Sch. 2, Para. 15 Cl. (c) — ‘Otherwise invalid’ 

in Para 15 Cl. (c) —Whether ejusdem generis with 
grounds previously mentioned. 

In Cl. (c) of Para 15, Sch II, Civil P.C., the last 
ground should not he taken ejusdem generis with the 
grounds mentioned before. It need not be some 
ground akin to corruption or misconduct of the arbit¬ 
rator. AIR (Vol 21) 1934 All 95: (1934) ALJ 473: 
3 AWR (HC) 582 : 150 Ind Cas 222 (DB). 

-Sch 2 Para 15 (1) (e)—“Or otherwise invalid”— 

Meaning. 

The words “or otherwise invalid" in cl. (e) of 
Para. 15 (1) refer to the invalidity of the kind men¬ 
tioned in the preceding sentences of the said clause. 
AIR (V 18) 1931 Cal 211 • 52 CLJ 298 (DB). 

-Sch. 2, Para 15—“Or being otherwise invalid” 

■—Meaning. 


valid' should not be taken as including the question 
whether there was a valid reference to the arbitra¬ 
tion. 39 AH 489 and AIR 1923 All 502 Not Foil,; 
AIR (Vol 15) 1928 All 740: 50 All 955: 110 Ind Cas 
881: 26 ALJ 1009 (DB). 

-Sch 2, Para 15 — Reference pending suit — 

Arbitrator treating person not party to suit as party 
to arbitration—Award if ‘otherwise invalid." 

Where an arbitrator in a reference pending a suit 
treats a person who is not a party to the suit as a 
party to the arbitration and decides disputes between 
parties to the suit or any of them and such person, 
however just and equitable the award may be ‘it is 
otherwise invalid’ within the meaning of para. 15 
sub-Cl. (c) AIR (Vol 14) 1927 Sind 193: 101 Ind Cas 
802. (DB). 

-Sch 2, Para 15 — Otherwise invalid—Meaning 

of. 

An award made otherwise than m accordance 
with the authority by the order conferred upon them 
is an award which is “otherwise invalid” and which 
may accordingly be set aside by the Court under 
para. 15. AIR (Vol 12) 1925 PC 293: 49 MLJ 812: 
92 Ind Cas 633: 28 Bom LR 217: 3 OWN 127: 24 
ALJ 13: 43 CLJ 14: 27 PLR 35: 1926 MWN 96: 3 
Pat LR 330: 53 IA 1: 53 Cal 258. 

-Sch. 2, Para 15 — Plea of minority found against 

•—Reference without fresh statement—Validity. 

The words “otherwise invalid” must not be con¬ 
strued as ejusdem generis with what has gone before 
it. Some limitation must be placed upon the words 
so construed. They cannot mean that a decision 
merely adopting an idle or wanfon objection, how¬ 
ever absurd and irrelevant, would be a decision of 
“invalidity from any cause whatever”. The decision 
must he a real decision of some ground no matter 
what, which if it existed would invalidate an award. 

Merely a decision that the Court ought not to have 
leferred is not a matter aifecting the validity of the 
award once the dispute has been referred, the 
parties having previously agreed to the reference. In 
a suit the defendant as a minor filed a statement 
through his guardian. On an issue raised defendant 
was held to ho a major. Then upon the agreement 
of the parties the issues settled in the case were 
referred to arbitration. 

Held, that the award could not be set aside on the 
ground that defendant in the proceedings prior to 
the reference should have filed another written state¬ 
ment after he was found to be a major. AIR (Vol S) 
1921 All 16: 60 Ind Cas 857: 43 All 305: 19 ALT 33 
(DB). 


Para 15 of Sell. 2 assumes a valid reference to arbit 
ration and only contemplates cases where the pro 
priety of an award on the basis of such a reference 
is in question. I he words ‘‘or being otherwise in 
valid’ in sub-S. (1) cl. (c) refer to the invalidity o 
the kind referred to in the preceding sentences of tlv 
said clause as for instance the award having bcci 
made after the issue ol an order hv the Court super 
ceding the arbitration and proceeding with the sui 
or after the expiration o' the period allowed by tlv 

Conit. AIR (Vol 18) 1931 Cal 109: 34 CWN 813 
(DB). 

' Sch. 2, Para 15 — Or being otherwise inva’icl 
The words or being otherwise invalid” do not an< 
cannot cover an award whore the reference itself i 
had. On principle, the words “or being otherwise in 


—Sch. 2. Para 15 — “The words otherwise invalid” 
in para 15 are not ejusdem generis with the other 
cases mentioned therein But are meant to include 
all case of invalidity on grounds other than those 
mentioned. An award cannot be said to be ipso facto 
invalid because it is not shown to be advantageous 
or beneficial to the minor. AiU (Vol 6) 1919 Mad 
1029: 34 MLJ 71: 23 MLT 89: 43 Ind Cas 763. (DB). 

13. Personal knowledge. 

-Sell. 2, Para. 15 — Award on evidence — Vali¬ 
dity. 

An award was based entirely or almost entirely 
on evidence. The panchayatdais were, however, 
selected because of their personal knowledge which 
they used only in understanding and appreciating 
evidence. 
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Held, that the award was not bad. AIR (V 16) 
1929 Mad 144 : 114 Ind Cas 367. 

-Sch. 2, Para 15 — Selection due to personal 

knowledge—Duty of arbitrator. 

Where a particular arbitrator has been selected 
only because of his personal knowledge in the matter 
in dispute, it would not be a misconduct on his part 
to use his personal knowledge in coming to a certain 
decision although in such cases it is desirable that ho 
should tell parties what his personal knowledge is 
and give an opportunity to them to adduce evidence 
sufficient to vary his views. AIR (Vol 13) 1926 Bom 
527: 28 Bom LR 986: 97 Ind Cas 673 (DB). 

——Sch. 2, Para 15 — Award based thereon—Vali¬ 
dity. 

Though personal knowledge does not of itself dis¬ 
qualify an arbitrator from acting as such and may 
even be a good reason for his being selected, but, 
unless the parties consent - to such a course no arbit¬ 
rator has a right to decide theTnatter on his personal 
knowledge and the award based on such knowledge 
is vitiated. AIR (Vol 13) 1926 Mad 752: 50 MLJ 514: 
95 Ind Cas 740 : 23 MLW 681 : 1926 MWN 445 (DB). 

-Sch. 2, Para. 15 — Award based thereon — 

When justifiable. 

Whether the arbitrators can import their own per¬ 
sonal knowledge into the consideration of the case 
before them will depend upon the terms of submis¬ 
sion to arbitration. If the submission simply asks the 
arbitrators to decide a case that will not give them 
a right to import their own personal knowledge into 
the consideration of the case. But where the submis¬ 
sion to arbitration gives them an option either to 
take evidence or to decide the case upon their own 
personal knowledge they would be entitled to import 
into the consideration of the case their own personal 
knowledge. 

Where the reference to arbitration does not say 
that the arbitrators were to decide the matter in con¬ 
troversy upon their own personal knowledge; but 
on the other hand the reference to arbitration simply 
asks them to decide the dispute between the plaintiff 
and the defendants. 

Held, that they cannot import into the considera¬ 
tion of the case anything derived from their own 
personal knowledge. AIR (Vol 12) 1925 Mad 1086: 
49 MLJ 115: 88 Ind Cas 660: 1925 MWN 503. 

-Sch. 2, Para 15 (1) (a) — Personal knowledge— 

Award of an arbitrator. 

If the decision of the matter depends on expert 
knowledge only the award by an expert arbitrator 
made on his own expert knowledge is valid. But the 
arbitrator is not justified in making an award on his 
own personal knowledge especially when the parties 
intend to tender evidence. Such an award may he 
rightly refused to be filed. AIR (Vol 7) 1920 Nag 129: 
57 Ind Cas 604. 

-Sch. 2 , Para. 15 (1) (a) — Personal knowledge 

— Arbitrators deciding on personal knowledge of 
trade usages. 

Arbitrators with expert knowledge of the particular 
trade in relation to which a question is pending before 
them can use their personal knowledge of the use- 
ages of that trade, and when their reference allows, 
impose by their award on the purchaser the obligation 
of accepting for reduced price goods not according 
with the sample. AIR (Vol 3) 1916 Bom 4: 41 Bom 
518: 18 Bom LR 532: 37 Ind Cas 271 (DB). 


14. Procedure. 

-Sch. 2, Paras 15 (1), 3 (2), O. 23, R. 3—One of 

parties applying to set aside award—Other party not 
objecting—Award, if can be set aside and cognizance 
of suit taken by Court—Action of Court, if can 
come under O. 23, R. 3 — Applicability of O. 23, 
R. 3 

After a matter is referred to arbitration, the 
Court, has no jurisdiction left to deal with the mattei 
except in accordance with the provisions of Sch. II. 
The grounds on which an award can be set aside are 
set forth in Para. 15 (1) of Sch. II. The words of 
Para 15 (1) are imperative and take away the juris¬ 
diction of the Court to set aside an award on any 
ground other than those specified in the said clause. 
Therefore an order of the Judge setting aside the 
the award without coming to a finding whether or 
not any of the grounds specified in this clause existed 
but merely on the ground that one of the parties 
applied to have the award set aside and the other did 
not object to it and taking cognizance of the suit 
offends both against Paras. 15 (1) and 3 (2) of Sch. 
II, Civil P.C. 

Order 23, R. 3 contemplates an agreement or com¬ 
promise entered into by the parties out of Court 
which the ixirties ask the Court to give effect to and 
does not apply to a case in which a party prays for 
an award being set aside and the other party does 
not object to that prayer. To hold otherwise would 
be tantamount to holding that parties can by consent 
confer upon a Court jurisdiction which it does not 
possess. AIR (V 24) 1937 Oudh 507 : 1937 CWN 
(CC) 1002: 13 Luck 609: 171 Ind Cas 172 (DB). 

-Sch. 2, Para. 15 — O. 20, R. 5 — Order on ob¬ 
jections to arbitration award — Finding with rea¬ 
sons on each separate issue — Necessity of. 

An order on the objections to an arbitration award 
should comply with the provisions of O. 20, R. 5, 
Civil P.C. and the Court should state its finding or 
decision with the reason therefor upon each separate 
issue AIR (Vol 22) 1935 All 519: (1935) ALJ 309: 
1935 AWR (1IC) 244: 154 Incl Cas 310. 

-Sch. 2, Para. 15 — Plaintiffs asked to rearrange 

record and sort out exhibits—Award if vitiated. 

Irregular procedure opposed to the principle of 
natural justice, amounts to legal misconduct on the 
part of an arbitrator. 

Where there has been an opportunity afforded to 
one side to get an advantage with the arbitrator over 
the other, either by lack of notice, or by the absence 
of the other side, and there is even a remote possi¬ 
bility that the advantage so obtained may have un¬ 
consciously influenced the mind of the arbitrator, the 
proceedings vitiated by a breach of the principles of 
natural justice, and whether this is so or not must 
depend on question of fact. 

The arbitrator sent for one of the parties (plaintifl) 
and asked him to re-arrange the record of the case 
in proper order and to sort out certain exhibits: 

Held, that tire plaintiff was used to perform only 
a ministerial act and an award by him was not viti¬ 
ated on that account. AIR (Vol 22) 1935 Bom 127: 
37 Bom LR 69: 59 Bom 268: 15-5 Ind Cas 669. (DB'. 
-Sch. 2, Para 15 Non-compliance — Effect. 

When the parties have agreed to abide by the deci¬ 
sion of a tribunal of their own selection, unless there 
has been something radically wrong and vicious in 
the proceeding it must not be set aside. An award 
should not be set aside on the ground of failure to 
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observe the highly technical web of procedure and 
rules of evidence which surrounds judicial procedure. 
AIR (Vol 12) 1925 Rang 383: 91 Ind Cas 659: 3 
Rang. 387. (DB). 

-$ch. 2, Para 15 — Form of application. 

To say that no application could be said to have 
been made within the meaning of Art. 158 until 
either a notice of motion had been given or a rule 
nisi had been obtained, is taking too technical a 
view of what is required by Sch. 2, R. 15 AIR (Vol 
8) 1921 Bom 419: 63 Ind Cas 929: 45 Bom 1071: 23 
Bom LR 614. (DB). 

-Sch. 2, Para. 15 (1) (a) — Irregularities in pro¬ 
cedure—Waiver. 

irregularities in the procedure of an arbitrator may 
be waived by the parties provided they knew of them. 
AIR (Vol 6; 1919 Mad 22: 10 LW 57: 51 Ind Cas 53 

-Sch. 2, Para 15 (1) (a) When a sum is awarded 

by the arbitrator, the Court to which the application 
is made to file the award and pass a decree on it can 
not disallow the sum. If it comes to the conclusion 
that the party is not legally entitled to the same, it 
ought to remit the case to the arbitrator. AIR (Vol 
5) 1918 Cal 399: 39 Ind Cas 767 (DB). 

-Sch. 2, Fara 15 (2) — Award not filed in time— 

Effect. 

If the award is not submitted to the Court on the 
day fixed the reference is ineffectual. After that the 
only course to follow is to fix a date for hearing the 
suit, to enable the parties to appear and adduce evi¬ 
dence in support of their respective cases. This 
course was not followed in a suit and the suit was 
dismissed for default. The order of dismissal was set 
aside by the High Court and the suit remanded for 
proper decision. (1910) 12 CLJ 624 : 8 Ind Cas 
1107 (DB). But see contra 44 PWR 1916 : 34 Ind 
Cas 177 : AIR (V 3) 1916 Lah 30. 

-Sch. 2, Para 15 — An arbitrator should make 

and retain for subsequent use, notes of pioceedings 
before him. AIR (V 1) 1914 PC 105 : 36 All 336 : 
17 OC 120 : 18 CWN 755 : 1 OLJ 249 : 12 ALJ 537 : 
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-Sch. 2, Para. 15 — A person who was a party 

to arbitration even if successful in appeal challen¬ 
ging the reference as being without jurisdiction, is 
generally deprived of costs. But in revision such 
a person should not be: given any relief. AIR (V 
29) 1942 Cal 230: ILR (1941) 2 Cal 366: 199 Ind 
Cas 740 (DB). 

-Sch. 2, Para. 15 — No revision lies against an 

order passed by lower Court under Para. 15 and 
superseding the arbitration. AIR (V 26) 1939 
Oudh 238: 1939 OWN (CC) 716: 1939 AWR (CC), 
101: 183 Ind Cas 378. 

-Sch. 2, Para. 15 — Decision passing decree in 

accordance with award — Revision, if lies. 

Per Full Bench, Iqbal Ahmad J., contra: —An 
objection to the validity, of the reference to arbi¬ 
tration on the ground that the reference was ille¬ 
gal because: of the absence of leave does come 
within the purview of Para. 15, Sch. n, Civil P. 
C., and so if the objection is decided adversely 
and a decree is passed in terms of the award, the 
decree is final and no appeal lies therefrom. This, 
however, does not mean that the order of refer¬ 
ence to arbitration cannot be challenged by way 
of revision on that ground. 

The decision of the Court that made the refer¬ 
ence to arbitration overruling the objection and 
passing o! decree in accordance with the award, 
cannot be challenged by an appeal or by an ap¬ 
plication in revision, for at most that amounts to 
an error of law. But the order made by the Court, 
where it has acted illegally or with material irre¬ 
gularity in the exercise of its jurisdiction, can be 
challenged by way of revision, though not by way 
of appeal, whether the illegality or irregularity 
was committed before the reference to arbitra¬ 
tion or after the receipt of the award.. 

Per Iqbal Ahmad, J.— The words ‘otherwise be¬ 
ing invalid* in Cl. (c), Para. 15, Sch. n, Civil P. 
C., refer only to the invalidity of the award based 
on any ground unconnected with the proceedings 
of the Court, as distinct from some invalidity at¬ 
taching to the procedure of the Court. AIR (V 
24) 1937 All 65 : (1936) ALJ 1333 : 1936 AWR (HO) 
1223: ILR (1937) All 317: 167 Ind Cas 99 (FB). 


CIVIL P. C. (5 of 1908), Sch. 2, Para. 18 — 14. Procedure 


10 Bom LR 413: (1914) MWN 472: 16 MLT 35: 27 
MLJ 181: 19 CLJ 494: 23 Ind Cas 625. 

(On appeal from (1912) 14 OC 308 : 13 Ind Cas 
520.) 

-Sch 2, Para 15 (1) (a) Inquiry. 

An arbitrator can conduct 1 
thinks best and is not fettered by any rules of prac¬ 
tice or procedure obtaining in Courts. (1912) 14 
OC 308: 13 Ind Cas 520 (DB). 


Sch. 2, Para 15 (a) — Delivery of award 


to correct. 

After the delivery or publication of the award the 
arbitrators have no power to correct or alter the same. 
An irregularity in the course of tiro reference on the 
part of the arbitrator will not vitiate the award 
where the parties knowing of such irregularities, 
have chosen to waive their objections on that score. 
An award must be a final decision of all matters 
requiring determination, otherwise the award may 
be completely vitiated except where the arbitrator 
is empowered to make several awards. In the case 
of an award pertaining to taking of and.examining 
accounts, the accounts should be taken as a whole 
and not piecemeal and (he rights of the parties deter¬ 
mined with reference to the whole. (1911) 1 l CLJ 188 
II Ind Cas 481 (DB). 

15. Revision. 

See also Civil P. C S. 115. 


-Soh. 2, Para. 15 — Arbitrators giving evidence 

before themselves with consent of parties — Inter¬ 
ference in revision. 

The absence of an arbitrator cannot be deem¬ 
ed to around to misconduct where it is clear that 
no business of a disputed character was gone in¬ 
to during the absence of the arbitrator, and where 
the decision upon the matters in dispute, is the 
decision of all the arbitrators. 

An award given by arbitrators who gave evi¬ 
dence in the arbitration proceedings before them¬ 
selves can be upheld in India if the parties had 
agreed that the arbitrators should also be wit¬ 
nesses and had allowed the arbitrators to give 
evidence in their presence without any objection. 

Per Graham, J.—- At any rate, the High Court 
will not interfere with the award in such a case, 
in revision if no grave injustice has been done. 
AIR (V 18) 1931 Cal 53: 34 CWN 689: 58 Cal 269: 
129 Ind Cas 428 (DB). 

-Sch. 2. Para. 15 — Refusal to set aside award, 

A revision lies from an order refusing to set 
aside an award. AIR (V 16) 1929 Lah 369: 111 
Ind Cas 145. 

-Sch. 2, Para. 15 — Decree in accordance with 

award. 

The policy of the Legislature is that judgments 
in accordance with the award should be final and 
unless it is quite: clear that the Judge has exer¬ 
cised the jurisdiction wrongly, there should be no 
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interference in revision. AIR (V 15) 1928 Mad 48: 
105 Ind Cas 105 (DB). 

-Sch. 2, Para. 15 — Refusal of one arbitrator to 

sign — Effect — Error of law by arbitrator — Ef¬ 
fect. 

The High Court in the exercise of its revisional 
jurisdiction, cannot set aside the decree: passed in 
accordance with an award on the ground that one 
of three punchas refused to sign the award. The 
question whether or not the award was valid is 
one especially reserved for the decision of Court 
passing such decree, and even if it has erred on a] 
question of law in coming to a decision on that 
point, that in itself is not a ground for the exer¬ 
cise of revisional jurisdiction by the High Court. 
AIR (V 14) 1927 All 573: 100 Ind Cas 76. 

-Sch. 2, Para. 15 — Question of validity of refer¬ 
ence. 

Objection as to the validity of a reference to arbi¬ 
tration is not an objection within the meaning of 
para. 15 and has no finality attached to it. Any order 
passed on such objection is open to revision, 39 All. 
489. not Foil. AIR (V 13) 1926 AH 238 : 48 All 239 : 

24 AL J 235 : 91 Ind Cas 930 (DB). 

-Sch. 2, Para 15 — Absence of notice of filing 

award — Revision. 

Court’s omission to give notice of the filing of the 
award to the parties is a serious irregularity and it 
is a good ground for revision. AIR (V 13) 1926 Cal 
1018 : 94 Ind Cas 115 (DB). 

-Sch. 2, Para. 15 — Order setting aside award and 

proceeding with case — If revisable. 

Arbitration proceedings entered upon by the par¬ 
ties in the course of a trial of a suit are proceedings 
in that suit and do not constitute a separate case 
within S. 115 and, therefore, an order of lower Court 
setting aside award and directing the suit to proceed 
before it is not open to revision. AIR (V 13) 1926 
Lah 191 : 26 PLR 253 : 91 Ind Cas 10. 

-Sch. 2, Para. 15 — Order superseding award. 

No revision lies against an order superseding an 
award made in a pending case and directing the suit 
to proceed on the merits. AIR (V 12) 1925 All 566 : 
89 Ind Cas 173 : 23 ALJ 656 : 6 LRA Civ. 459 : 47 All 
916 (DB). 

-Sch. 2, Para. 15 — Order superseding award on 

misinterpretation of terms of reference — Appeal — 
Revision. 

When the question was whether the parties by 
their agreement of reference to arbitration had 
agreed that the arbitrator might supplement his 
knowledge by listening to ex parte statements behind 
the back of the parties and the lower Court decided 
that the terms of the agreement did not empower the 
arbitrator to act as he did, in appeal it was opened 
that the Court-below had misinterpreted the terms 
•f agreement of reference. 

Held, that the legislature has not seen fit to allow 
an appeal from an order of this nature, even on the 
grounds specified in S. 100 of the Civil Procedure 
Code, the appellate Court ought not to interfere in 
revision. AIR (V 9) 1922 All 64 : 65 Ind Cas 779 : 
20 ALJ 117 (DB). 

- Sch. 2, Para. 15 — Setting aside award on the 

ground that reference ought not to have been made. 

Where an award was set aside on the ground that 
the reference to arbitration ought not to have been 
made, 

Held, that revision lay. 

Piggott, J. — The order could be challenged in a 
petition of appeal under S. 105, and hence revision 
was doubtful. AIR (V 8) 1921 All 16 : 60 Ind Cas 
857 : 43 All 305 : 19 ALJ 33 (DB). 


2, Para. 15—15. Revision 

16. Setting aside. 

-Sch. 2, Para 15 — Award after order superseding 

arbitration and later order cancelling reference 
cancelled —Suit not proceeded with—Award, if void 
ab initio—It has to be set aside by application under 
Para 15. 

Where the award has been made after the issue 
of the order of the Court superseding the aribtration 
but the Court did not proceed with the suit because 
it cancelled its order cancelling the reference, the 
award is not void ab initio but has to be set aside 
under Sch. II Para 15, Civil P.C. The words “or 
being otherwise invalid/’ even if construed on the 
ejusdem generis principle must apply to a case like 
this. 

W’here, therefore, no application to set aside the 
award has been made, an order of the Court to pass 
a decree in terms of the award cannot be set aside. 
AIR (V 28) 1941 Mad 921 ; (1941) 2 MLJ 395 : 1941 
MWN 780: 54 MLW 604: 200 Ind Cas 55. 

-Sch. 2, Paras 15 (c), 8 — Award — Submission 

of, beyond date fixed—Parties submitting to arbi¬ 
tration and conducting case after due date—Consent 
of parties if can be inferred— 

An arbitrator is a domestic tribunal and the parties 
who refer their dispute to Him for decision can by 
mutual consent, which can be inferred from their 
conduct, acquiesce in the proceedings of the arbit¬ 
rator who may submit his award beyond the date 
fixed by the Court for returning the same. Such a 
consent would be inferred from the fact that the 
parties conducted the case and took a willing part 
in the proceedings before the arbitrator though the 
date fixed for the filing of the award had expired. 
AIR (Vol 23) 1936 Lah 466: 33 PLR 725: 163 Ind 
Cas 380. 

-Sch, 2, Para 15 — It is enough if award is made 

in time. 

Paragraph 15 of Sch. II, only means that an award 
might be set aside if it was not made in time. There 
is nothing in the paragraph to indicate that there 
is any necessity for the award being submitted or 
delivered or filed in time in order to maintain its vali¬ 
dity. AIR (Vol 22) 1935 Cal 359: 38 CWN 784: 156 
Ind Cas 165. 

-Sch. 2, Para 15 — Award going beyond the 

terms of reference—Whether enforceable. 

An award of the arbitrators, so far as it travels 
beyond the reference and not warranted by the 
terms of reference cannot be enforced. AIR (Vol 
21) 1934 All 117: 151 Ind Cas 338 (DB). 

-Sch. 2, Para. 15 — Suit. 

Where the agent without authority' referred to the 
arbitration and the principal became aware of it long 
after the proceedings were over, the principal can 
institute a suit challenging the validity of the award 
and need not apply under Para. 15 ol Sch. II (1933) 
1933 MWN 1475. 

-Sch. 2, Para 15 — Where an award not made 

through the Court contains mistakes, the Court will 
not set it aside or interfere to rectify it. AIR (Vol 18) 
1931 Mad 619: 1931 MWN 451: 34 MLW 507: 133 
Ind Cas 522 (2) (DB). 

-Sch. 2, Para 15 Compromise of mortgage suit— 

Decree on Commissioners report— Mistake in allot¬ 
ment by Commissioners—Sui. to set aside decree— 
Maintainability. 

A suit on a mortgage of a share of a tauzi land was 
compromised by a petition presented to Court umder 
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which the mortgagee was to get 25 bighas of the tauzi 
land mortgaged. The Comissioners appointed under 
the compromise petition to make pattibandi by a mis¬ 
take induced by opposite party gave to the mortga¬ 
gees only 10 bighas instead of 25 and reported to the 
Court accordingly. The Court passed the decree in¬ 
corporating the report of the Commissioners. Mort¬ 
gagees applied unsuccessfully for amendment of the 
decree and so instituted a suit for declaration that 
the decree incorporating the report of the Commis¬ 
sioners was contrary to terms of compromise and so 
liable to be set aside and prayed for fresh pattibandi. 
It was contended that the suit was not maintainable 
and the allotment could not be distrubed. 

Held, that the suit was maintainable and as the 
decree as passed did not represent agreement of the 
parties and the decree could be modified without 
disturbing the allotment already made. AIR (Vol 17) 
1930 Pat 155 : 117 Ind Cas 315 : 8 Pat 726 • 10 PLT 
164 (DB). 

-Sch. 2, Para 15 — Reference not in writing. 

An award cannot be set aside merely because the 
reference to arbitration is not made in writing. AIR 
(Vol 12) 1925 Oudh 269: 80 Ind Cas 7: 11 OLJ 570: 
28 OC 74. 

-Sch. 2, Para 15 — Application dismissed for de¬ 
fault— Effect. 

Where defendants were not present to prosecute 
their application to set aside their award the decree 
passed against them is not an ex parte decree but 
their application is only dismissed for default. AIR 
<V 11) 1924 Pat 603 : 83 Ind Cas 26 : 1924 PHCC 
170: 3 Pat 839: 6 PLT 212 (DB). 

-Sell. 2, Para 15 — An Order superseding arbi¬ 
tration. 

It is obligatory on the Court, in setting aside the 
award, to make an Order superseding the arbitration 
AIR (Vol 8) 1921 Pat 161: 61 Ind Cas 390: 2 PLT 
277 : 6 PLJ 287 : 1921 PHCC 170 (DB). 

-Sch. 2, Para 15 (1) (c) — Award after time— 

Provision for extension. 


The mere fact that the award is not given within 
ihc specified time is not sufficient for relusing to 
file the agreement in Court especially where there 
is a piovision in the agreement, allowing an extension 
of time. AIR (Vol 6) 1919 Lab 231: 155 PR 1919: 55 
PWR 1919: 51 Ind Cas 636. (DB). 


Parties, who acquiese in the making of the award 
by arbitrators having power jto make one even out 
of time, can not impeach it on the ground that it was 
made out of time. The determination by Court as to 
the validity of an award made out of time, though 
cironeous, will not be interfered with by civil Court 
under S. 115. AIR (Vol 5) 1918 Pat 93: 4 Pat LJ 
265: 50 Ind Cas 52 (DB). 

-Sch. 2, Para 15 (2) — Suit to set aside award— 

Review. 

An award which was impeached subsequently 
owing to the defendant’s having given false evidence 
supporting fraudulent accounts given before arbit¬ 
rator, which fact was based on a document of which 
plff. had possession before award, was held not liable 
to be set aside by a subsequent suit but open to 
review only. 

Quaere:— Whether an award could be set aside 
by separate suit. Obiter:—A suit to set it aside will 
lie for fraud if a party falsely personates in arbitra¬ 
tion proceedings or has no notice of proceedings. 
AIR (Vol 2) 1915 Lah 153: 98 PR 1915: 179 PWR 
1915: 31 Ind Cas 196. (DB). 

-Sch. 2, Para 15 — Remainder, if good can be 

maintained 

Where a separate and separable portion of an 
award is bad, the remainder if good, will be main¬ 
tained. AIR (V 1) 1914 PC 105 : 36 All 336 : 17 
OC 120 : 18 CWN 755 : 1 OLJ 249 : 12 ALJ 537 ; 16 
Bom LR 413: (1914) MWN 472: 16 MLT 35: 27 MLJ 
181: 19 CLJ 494: 23 Ind Cas 625. 

(On appeal from (1913) 14 OC 308 : 13 Ind Cas 
520.) 

-Sch. 2, Para. 15 (1) (a) — An arbitrator 

should make and retain for subsequent use, 
notes of proceedings before him; but even in 
their absence an award should not be set aside 
at the instance of one of the parties who must be 
held to have known the general course of procedure 
and who did not make any protest until after making 
of the award with the terms of which he was not 
satisfied. AIR (V 1) 1914 PC 105 : 36 All 336 : 17 
OC 120: IS CWN 755: 1 OLJ 249: 12 ALJ 537: 16 
Rom LR 413: (1914) MWN 472: 16 MLT 35: 27 
MLJ 181: 19 CLJ 494: 23 Ind Cas 625. 

(On appeal from (1913) 14 OC 308 : 13 Ind Cas 
620.) 


-Sch. 2, Paras 15 (1) (b) —Minor—Arbitration — 

No representation of minor. 

The principles of O. 32, R. 11 apply to references 
to : rbitrail-m made out of Court on behalf of a 
minor . A minor can sue to set aside an award made 
at the instance of a guardian who was grossly negli¬ 
gent and acted fraudulently in conducting the pro¬ 
ceedings. The award is invalid if the minor who is 
a party is not properly represented and a Court can 
set it aside. '1 he court can refuse to file the award 
on objection being taken bv the minor. AIR (Vol 6) 

1919 Mad 1029 : 34 MLJ 71 : 23 MLT 89 • 45 Ind 
Cas 763 (DB). 

-—Sell. 2, Paras. 15 and 8 — Award made out of 
lime — Validity — Court competent to set aside. 


An award made out oi time is not necessarily 
void, it is only voidable and becomes binding if no 
sought to hr set aside within ten days after it is filed 
It is the Court which can extend time under para 8 
and though its power under it is discretionary, exten¬ 
sion ol time by agreement of parties, is not negative^ 
thereby. 


-Sch. 2, Para. 15 (1) (a) — Neither party to a 

submission can revoke it exceDt for good cause 
shown. AIR (V 1) 1914 UB 53 : 2 UBR 26 : 7 Bur 
LT 279 : 27 Ind Cas 31. 

- Sch. 2, Para 15 (1) (a) — Admission of evidence 

—Mistake. 

The honest though mistaken admission or evidence 
in violation of a rule of evidence would not be a 
ground for setting aside an award. 38 Bom 60: 15 
Bom LR 392: 19 Ind Cas 934 (DB). 

-Sch. 2, Paras. 15 ( 1 ), 12 and 14 — An 

application to set aside an award falls within 
para 15 and docs not include proceedings under paras 
13 and 14. (1913) MWN 33S: 13 MLT 349: 24 MLJ 
483: 19 Ind Cas 496. 


--Sch. 2, Para 15 (1) (a) The Court cannot inter¬ 
file with an arbitrator’s decision on the ground that 
it is incorrect or partial. An award will be set aside 
at ome on the slightest irregularity inconsistent with 
general principles of equity and good conscience but 
not for a mere technical irregularity. (1912) 14 Bom 
LR 1007: 17 Ind Cas 696 
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-Sch. 2, Para 15 (1) (c) — Award after super¬ 
session. 

Award after supersession by Court, can be set 
aside under Para. 15 (1) (c). 9 MLT 251 : 21 MLJ 
263 : (1911) 1 MWN 151 : 9 Ind Cas 173 (FB). 

-Sch. 2, Para. 15 — Arbitration — Award — 

Grounds for setting aside — Error of law. 

An award, which was open to no reproach but 
which affected the interests of a minor, was set aside 
at the minor’s instance on the grounds that he (the 
minor) derived an inequality of benefit under It and 
that the arbitrators had, in making the award, taken 
an eixoneous view of the law. On appeal:— 

Held, that neither ground was sufficient to invali¬ 
date the award: since the validity of the award must 
be determined in the light of the circumstances as 
they existed at its date, and not as they transpired 
some years after it had been passed by the arbitra¬ 
tors. (1910) 12 Bom LR 984. (987) (DB). 

17. Validity of reference. 

-Sch. 2, Para 15—Reference of dispute pending 

appeal — Subject-matter of reference — Award, 
validity of. 

Where a suit for possession of land on the basis of 
sale is decreed by the trial Court and an appeal is 
filed by the j defendant and the dispute between the 
parties is refered to arbitration through the Apellate 
Court, it is the entire dispute that is referred to arbi¬ 
tration and not only the subject-matter in appeal and 
hence an award directing the refund of consideration 
to the plaintiff and return of land to the defendant 
cannot be impugned. AIR (V 31) 1944 PC 83 : 
<1944) ALJ 384: (1944) 2 MLJ 227: 1944 AvVR (CC) 
47: 57 MLW 518: 11 BR 119: ILR (1945) Kar 
PC 1: 215 Ind Cas 316. 

-Sch. 2, Para. 15 — All parties interested not 

joining — Reference, if bad. 

Where a person interested does not join in the 
agreement to refer the order of reference is bad. 
AIR (Vol 22) 1935 All 1014: 1935 AWR (HC) 1182: 
159 Ind Cas 441. 

*■-Sch. 2, Para 15 — Arbitration without consent 

•of all interested parties—Decree in terms of award 
—Appeal, competency of. 

Where the reference itself is impugned for want 
of consent of all the parties interested, there is no 
Valid reference to arbitration and an appeal lies 
against the decree passed on the terms of the award. 

Paragraph 15 of Sch II obviously assumes a valid 
reference to arbitration and only contemplates cases 
where the properiety of an award on the basis of 
such a reference is in question. AIR (Vol 18) 1931 
Cal 109: 34 CWN 813: 130 Ind Cas 137 (DB). 

-Sch. 2, Para 15 — Pleader arbitrator— Inference 

of prejudice— Circumstances. 

Where both the arbitrators are pleaders, the mere 
fact that one of them has appeared for the other in 
various cases without charging fees does not show 
that the latter was under the former’s obligation and 
would therefore not take a fair view of the matter 
under arbitration. AIR (Vol 17) 1930 Snid 190: 123 
Ind Cas 694 (DB). 

-Sch. 2, Para 15 — Filing suit after reference— 

Effect. 

The filing of a suit regarding the same subject- 
matter does not ipso facto render the arbitrators 
functi officio and their award void. AIR (Vol 11) 
1924 Sind 105: 80 Ind Cas 969: 17 SLR 15. 


-Sch. 2, Para 15 (1) (a) A pleader is not incom¬ 
petent to be an arbitrator simply because on some 
occasions he was engaged by one of the parties as 
Ills pleader AIR (Vol 5) 1918 Cal 399: 39 Ind Cas 
767. (DB). 

•-Sch. 2, Para 15 (a) An irregularity in the course 

of the reference on the part of the arbitrator, will 
not vitiate the award where the parties knowing of 
such irregularities, have chosen to waive their ob¬ 
jections on that score. (1911) 14 CLJ 188: 11 Ind 
Cas 481. 

-Sch. 2, Para. 15 (2) — Award not filed in time. 

If the award is not submitted to the Court on the 
day fixed the reference is ineffectual. (1910) 12 
CLJ 624 : 8 Ind Cas 1107 (DB). 

' (But see contra AIR (V 3) 1916 Lah 80 : 44 PWR 
1916 : 34 Ind Cas 177.) 

-Sch 2, Para 15 (1) (b) — Application to file an 

award— Fraud Undue influence — One of the 
parties a minor— Duty of Court. 

Where one of die parties to a reference is a minor 
and an application is made to the Court by another 
party to file the award, the Court before filing the 
award, should decide definitely whether the reference 
was for die benefit of die minor so as to be binding 
on him. (1910) 7 Ind Cas 31 (Cal) (DB). 

-Sch. 2, Para. 16. 

See also Civil P. C., Ss. 96 and 104. 

1. Appeal. 

2. Applicability and scope. 

3. Court as arbitrator. 

See also N. 1. 

4. Decree according to award. 

See N. 1. 

5. Duties and powers of Court. 

6. Effect of award. 

7. Expiry of period for objection. 

8. Functions of arbitrator. 

9. Modified award. 

See N. 1. 

10. Objections to award. 

11. Procedure. 

12. Revision. 

13. Second appeal. 

See also, N. 12. 

14. “Suit". 

1. Appeal. 

(a) General. 

(a-1) Appeal not maintainable. 

(b) Court as arbitrator. 

(c) Decree according to award. 

(d) Invalid award. 

(e) Modified award. 

(a) General. 

-Sch. 2, Para. 16 — Decree not suggested to be 

in excess of or not in accordance with award —• 
Appeal. 

Where the ieference is pending at the com¬ 
mencement of the Arbitration Act the case will 
be governed by the old law and not by the 
Arbitration Act. and if it is not suggested that 
the decree is either in excess of or not in accord¬ 
ance with the award, no appeal would lie under 
the provisions contained in Sch. II. of the Civil 
P. C. AIR (Vol 30) 1943 Pat 318: 10 BR 299: 210 
Ind Cas 565 (DB). 

-Sch. 2. Para. 16 — Where there is no separate 

order passed filing the award, the appeal from th e 
decision of the Court passing a decree upon the 
award should be treated as an appeal which is in 
substance an appeal from an implied order filing 
the award. AIR (Vol 28) 1941 Cal 202: ILR (1940) 
2 Cal 551: 44 CWN 1034: 194 Ind Cas 610. 
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- 7 -Sch. 2, Para. 16 — Schedule II, Para. 16 (2), 
Civil P. C., contemplates an appeal from a decree. 
AIR (Vol 28) 1941 Oudh 598: 1941 OWN (CC) 

1077: 1941 AWR (CC) 329: 17 Luck 17: 196 ind 
Oas 496 (DB). 

— Sch. 2, Para. 16 — Decree in accordance with 
Court’s modification of award — Appeal, if lies 

against it. 

Although under para. 16, Sch. II, Civil P. C., 
n ? appeal can lie from a decree in accordance 
with an award, yet when the trial Court has not 
pronounced judgment according to the award, 
but m accordance with its modification of the 

?X a f c L froni such a decree an appeal will lie. AIR 
5^ol 22) 1935 Pat 109: 1 BR 232: 153 Ind Cas 764 
(DB). 

- Sdh. 2, Paras. 16 (1) (2). 15 — Decree passed 

on award — When can be challenged. 

The only grounds on which a decree passed on 
an award can be challenged are on the grounds 
of the decree being in excess of or not in accord¬ 
ance with the award, that is to say, what is open 
to challenge is not the award but the decree. AIR 
(Vol 22) 1935 Pat 16: 1 BR 124: 152 Ind Cas 838. 

-Sch. 2, Para. 16 — Valid submission to arbitra¬ 
tion — Award made — Appealability. 

Para. 16 of Sch. II, contemplates an award made 
in a case where there has been a valid submission 
to arbitration and an appeal does not lie when 
there is such a valid submission. 

Per Mukerji, J. — Where there is no valid sub¬ 
mission an appeal will lie. (1930) 52 CLJ 298 • AIR 
(Vol 18) 1931 Cal 211 (DB). 

-Sch. 2, Para. 16 — Appeal from decree. 

Para. 16 contemplates an award made in a case 
where there has been a valid submission to arbi¬ 
tration. Where the reference itself is impugned 
for want of consent of the parties interested an 
appeal will lie against the decree passed on the 
basis of the invalid award. 34 CWN 813: AIR (Vol 
18) 1931 Cal 109 (DB). 

Sch. 2, Para. 16 — Appeal lies where a decree 
is passed without allowing the parties 10 days’ time 
to file their objections to the award. AIR (Vol 
37) 1930 Rang 307 (DB). 


that he was no party to the reference. 
236: 49 All 812; 25 ALJ 606: AIR (Vol 
563 (DB). 


102 Ind Cas 
14) 1927 All 


-Sch. 2, Para. 16 — Where a Court remits a part 

of the award for reconsideration and upon failure 
of the arbitrators passes a decree partly on the 
award as originally made and partly on his own 
findings, an appeal lies. 96 Ind Cas 531: 24 ALJ 
705: AIR (Vol 13) 1926 All 567 (DB). 


-Sch. 2, Para. 16 — Where a Court has passed a 

decree in terms of an award after having heard argu 
ments only but without having given sufficient 
opportunity to the objector to produce evidence to 
substantiate his objection, an appeal to set aside the 
decree is competent. AIR (V 12) 1925 Rang 238 • 88 
Ind Cas 339 : 4 Bur LJ 39 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Private award 

— Filing. 

An appeal lies from an order directing a private 
award to be filed even though the Court has passed 
a judgment and decree upon the award not in 
excess of the award. AIR (V 3) 1916 All 113 : 38 
All 380 : 14 ALJ 481 : 35 Ind Cas 833 (DB). 

-Sch. 2. Para. 16 (2) — Appeal — Award — Old 

and New Code. 

Where a reference to arbitration was made under 
S. 506 (Code, of 1882) and an award made, and de¬ 
cree passed thereon after New Code came into 
force; the latter Act must decide the question of 
appeal. A decree passed in terms of an award 
under the Old Code would be appealable if the 
award is void ab initio. A Court passing a decree 
under Para. 16 in terms of an invalid award, must 
be presumed to have decided that it was valid since 
the Court has jurisdiction to decide whether or 
not it has jurisdiction and that decision is final 
(1913) 6 SLR 168 : 19 Ind Cas 348 (DB). 


-—Sell. 2, Para. 16 (2) — Appeal — Award — Set¬ 
ting aside — Objection to. 

The appellant can traverse the order of the Court 
setting aside an award of the arbitrators for mis* 
conduct in appeal from the final decree. 97 PR 
1912 : 106 PWR 1912 : 133 PLR 1912 : 15 Ind Cas 
62 (DB). 


Sch. 2, Para. 1G — Decision on local inspectioi 
Where a judgment-debtor caused removal of hi 
property trom the decree-holder’s land through 
bailiff, and where the bill submitted by the bailii 
being deemed excessive, the Munsiff before whor 
the case was, was asked to decide the matter person 
ally by a visit to the spot and where it was coi: 
tended that the Munsiff’s decision on the matte 
could not be challenged in appeal he having bee] 
appointed an arbitrator. 

Held that the Munsiff was not and could not b 
so appointed and as such his decision could b 
challenged in appeal, and that he was merely ask 
ed to inspect the locality, the parties agreeing t 
accept his decision. 118 Ind Cas 816: 6 OWI 
391: AIR (Vol 16) 1929 Oudh 287. 


Sch. 2, Para. 16 — The rule prohibiting an ap¬ 
peal against a decree based on and in accordance 
with an award does not apply to a case where the 
objection is to the inherent jurisdiction of the 
Court to entertain the suit. 112 Ind Cas 262* 10 
LLJ 242: AIR (Vol 15) 1928 Lah 730. 

Sch. 2. Para. 1G — Reference without consent 

Reference without consent of one party _ No 

appeal lies. 


Ashworth, J. — No appeal lies from an award 
made on reference, to which one of the parties 
had not consented. 

Mukerji. J. — I do not see how a party, who 
never agreed to refer his dispute to arbitration, 
can be estopped from appealing on the ground 


(a-1) Appeal not maintainable. 

-Sell. 2, Para. 16 — Decree in accordance with 

award — Award in excess of powers conferred on 
arbitrators — Appeal, if lies. 

There is ample provision in Paras. 14 and 15 of 
Sch. II. Civil P. C., to enable the Court, to which 
the award is submitted, to refuse to give effect to 
the award if in its opinion it is either void or in¬ 
valid or illegal. If, however, the award is accep¬ 
ted. it means that in t lie opinion of the Court-, it is 
neither void nor invalid and the Legislature does 
not appear to have intended that the opinion of the 
Court should be challenged in appeal. Paragraph 
16 merely gives effect to the principle of finality of 
awards and the intention of the Legislature evi¬ 
dently is that an award should be subjected to the 
scrutiny ol one Court, only, namely, the Court 
through which reference is made to arbitrator and 
not that Court and an Appellate Court. No appeal, 
there!ore, lies from the decree when it is in accord¬ 
ance with the award, even if the award itself is in 
excess of the powers conferred upon the arbitrators* 
AIR (V 26) 1939 Pat. 526 : 18 Pat 193 : 6BR 88; 
185 Ind Cas 52 (DB). 

— -Sch. 2, Para. 16 (1) (2) — Same Pleader for all 
defendants — Pleader signing agreement to refer — 
Award, validity — Appeal, if lies. 

Where one and the same Pleader is acting for all 
the defendants and he has the. power to enter into 
a compromise and in signing the agreement to refer, 
he has not stated that he was signing only on behalf 
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of some of the defendants and none of the defen¬ 
dants has taken any exception to the arbitration 
proceedings, all the defendants must be held to 
have been parties to the agreement and there is no 
ground on which the validity of the agreement to 
refer or the award can be challenged and hence 
there is no right of appeal from the decree on the 
award even if it be assumed that an appeal lies in 
the case of a decree passed after an invalid refer¬ 
ence. AIR (V 22) 1935 Pat 16 : 1 BR 124 : 152 Ind 
Cas 838. 

-Sch. 2, Para. 16 — Objection that party has 

not signed — Appeal, competency of — Revision, 
whether lies. 

The question of the invalidity of a reference to 
arbitration from whatever cause, including the 
failure of party to sign, cannot form the subject- 
matter of an appeal. 

A revision also does not lie in such cases. AIR 
(V 20) 1933 Lah 426 : 14 Lah 165 : 34 PLR 393 : 
143 Ind Cas 585 (DB). 

-Sch. 2, Para. 16 (2) — Appeal by person not 

party to reference, competency of. 

Under Para. 16 (2), Sch. n, Civil P. C., no appeal 
lies form a decree which is in accordance with an 
award made by an arbitrator and the mere fact 
that the validity of the award is impeached by the 
appellant on the ground that he was not a party 
to the reference does not take the case: out of the 
ambit of this rule. AIR (V 18) 1931 Lah 126 : 32 
PLR 44 : 12 Lah 408 : 131 Ind Cas 348 (DB). 

-Sch. 2, Para. 16 — Held, that no appeal lies 

from a decree purporting to follow an award except 
on the ground that it is not based on an award or 
in other words there is no award. (1931) 12 Lah, 
LJ 89 : 132 Ind Cas 180. 

-Sch. 2, Para. 16 — An award must be in con¬ 
formity with Clause 1 of Para. 16 in order that a 
decree passed on it might be unappealable. AIR 
(V 14) 1927 All 120 : 98 Ind Cas 993 : 49 All 178 ; 
24 ALJ 1036. 

-Sch. 2, Para. 16 — Objections by new parties 

— Submission to arbitration proceedings — Effect. 

Where at a time when the objections to the 
award are under consideration, certain persons 
apply to be made parties to the suit and file detail¬ 
ed objections against the award in the same manner 
as if they'had been parties to the suit and to the 
arbitration proceedings at an earlier stage of the 
litigation, they must be deemed to have submitted 
themselves to the arbitration proceedings and plac¬ 
ed themselves in the same position in which they 
would have been had they been parties to the suit 
from its commencement. They cannot subsequent¬ 
ly be permitted to turn round' and repudiate their 
previous conduct and urge that they are not bound 
by the result of the decision of the Court on the 
objections raised by them and, no aopeal lies 
against the decree at their instance. AIR (V 14) 
1927 Lah 362 : 104 Ind Cas 202 : 8 Lah 693 : 9 LLJ 
569 (DB). 

-Sch. 2, Para. 16 — No appeal lies from an 

award on grounds other than those specified in 
para. 16 (2). AIR (V 13) 1926 Pat 164 : 91 Ind Cas 
799 : 7 PLT 264 : 1925 PHCC 324 (DB). 

—y-Sch. 2, Para. 16 — An order adjudicating upon 
objections to an award under the arbitration Act 
is nowhere described as an order filing or refusing 
to file an award and is not appealable under any 
law. AIR 1921 All 273, Dissented from. AIR (V 
9) 1922 Lah 369 : 69 Ind Cas 583 : 3 Lah 298 
.(DB). 
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-Sch. 2, Paras. 16 (2), 20, 21 — Appeal — Award 

by arbitrator — Right of appeal. 

Where the paries to a suit got frequent adjourn 
ments stating that the dispute had been referred 
to an arbitrator, no appeal lies against the decree 
passed by the Court in terms of the award unless 
it is in excess of or not in accordance with the 
award, in asmuch as the orders passed by the Court 
on the various applications for adjournments 
amounted in substance to a reference of the dis¬ 
pute between the parties by the court to arbitra¬ 
tion. AIR (V 4) 1917 All 71 : 39 All 401 : 15 ALJ 
452 : 39 Ind Cas 730 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Objections to 

the validity overruled. 

Though a court referring matter to arbitration 
can set aside an invalid award, yet when it over¬ 
rules the objections to its validity and passes aj. 
decree in terms of such award, no appeal lies from 
such a decree except when the decree is in excess 
of or not in accordance with the award. AIR (V 
3) 1916 Pat 190 : 1 Pat LJ 306 : 2 Pat LW 377 : 35 
Ind Cas 358 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Order record¬ 
ing award. 

No appeal lies against the order of a Court re¬ 
cording an award. AIR (V 3) 1916 Pat 156 : 1 Pat 
LJ 90 : 2 Pat LW 411 : 34 Ind Cas 105 (DB). 

-Seh. 2, Para. 16 (2) — Objections to award — 

Ex parte deft. — Invalid award. 

A person is not a party interested within Para. 
16. if he did not concur in the reference to arbitra¬ 
tion and if he remained ex parte at the hearing he 
is not entitled to appeal against the decree. A 
person’s remaining ex parte deprives him of any 
equitable right to have it set aside. 

Per jtv.-iiips, J:— No appeal lies against a de¬ 
cree even embodying an invalid award except ac¬ 
cording to Para. 16 (2). 

Per Tyabji, J :— An appeal lies against a decree 
on an award purporting to bind a person who was 
not a party to the submission or when the award 
is made without any agreement to refer at all. 
AIR (V 3) 1916 Mad 691 : 18 MLT 374 : 2 LW 9G0 : 
(1915) MWN 847 : 31 Ind Cas 206 (DB). 

-Sch. 2. Paras. 16, 12, 17, 13. 19 and 20 — Refer¬ 
ence by Court — Application under Para. 20 — De¬ 
fective award — Joint application for reference by 
Court — Award. 

Where in proceedings under Para. 20 the defective 
award was set aside, by a joint application of the 
parties and the matter was referred to now arbi¬ 
trators who delivered their award in time and the 
Court passed a decree on the aw r ard, held, that the 
award was made on an order of reference by the 
Court on an agreement by the parties to refer to 
arbitration; Paras. 17 to 19 applied to the case and 
no appeal lay from the decree. AIR tV 1) 1914 Lah 
145 : 28 PR 1914 : 14 PLR 1914 : 20 PWR 1914 : 21 
Ind Cas 925 (DB). 

-Sch. 2, Para. 16 (2) — Decree dismissing suit— 

Appeal. 

Where the Court on an objection to the award 
that the Court had no jurisdiction to try the suit, 
dismissed the suit, an appeal lies, but where the 
Court separates the award where it is separable 
and passed a decree in accordance with the valid 
part of the award, no appeal lies especially where, 
the party affected did not object to such separa¬ 
tion. 52 PR 1913 : 36 PWR 1913 : 14 PLR 1912 Sup: 
17 Ind Cas 6P4 (DB». 

(b). Court as arbitrator. 

-Sch. 2. Para. 16 — Judge constituted arbitra¬ 
tor — Finality of decree. 

Parties to a suit agreed that the trial Judge 
should decide the case after hearing certain docu- 
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mentary evidence and making an inspection of 
tiie locality and further agreed to accept his deci¬ 
sion. 

Held, that there can be no appeal from the deci¬ 
sion of the Court in this case Decause the Judge 
•was constituted an arbitrator and his decision was 
virtually an award. AIR (V 16) 1929 All 577: 117 
Ind Cas 107: 1929 ALJ 1024: 51 Ail 886 (DB). 

-Sch. 2, Para. 16 — Where parties agreed to 

^hut out oral evidence and to substitute for it the 
inspection that the Judge might make of the loca^ 
l:ty, appeal from the decision of the Court is com¬ 
petent, because the Judge was not constituted an 
arbitrator. AIR (V 16) 1929 All 116: 113 Ind Cas 
732. 


(c). Decree according to award. 

-Sch. 2, Para. 16 — In suit under Oudh Rent 

Act (XXII of 1886), against X, Y was made pro 
forma defendant — Claim by Y from X in his 
written statement — No prayer that Y should be 
added as plaintiff nor Y offering to pay court-fee 
on his claim — Issue on plea of Y not framed — 
Suit referred to arbitration — Arbitrator finding 
certain sum due to Y from X but saying it lay in 
discretion of Court to pass such decree — Applica¬ 
tion by Y asking time to pay court-fee — Appli¬ 
cation refused and decree passed in terms of award 
— Appeal by Y — Decree held was in conformity 
with award and appeal was barred. 

In a suit filed by plaintiff under S. 108(15), Oudh 
Rent Act, against X. Y was made a pro forma de¬ 
fendant. Y, in his written statement claimed a 
certain sum from X but he made, no prayer to be 
transferred as plaintiff nor offered to pay court-fee 
on his claim. No issue was framed on the plea, 
raised by Y. The case was referred to arbitration 


and the arbitrators decided the questions to which 
the issues related but they also remarked that a 
certain sum of money was due to Y from X, and 
truit it lay with the Court to pass a decree in favour 
<>i \ il within its discretion it thought fit to do so. 
On the date when the award was to be confirmed 


^ applied tor time in order to enable him to pay the 
Court lee on his claim, but the Court refused to 
grant time and passed a decree in plaintiff’s favour 
in terms of the award. No decree was passed in 
favour of Y. In appeal by Y it was contended that 
the decree was not in conformity with the arbitra¬ 
tion award as it did not. incorporate a decree in 
favour of Y though the award found that a sum of 
money was due to him: 

Held, that since Y was not plaintiff in the suit 
and no issue was fnunecl concerning his claim, the 
reference of the case to arbitration must be deemed 
to have been a reference of the plaintiff’s claim, 
and in the case as framed no decree could have 
been passed in favour of Y. Moreover, the award 
left it to the discretion of the Court to allow Y 
to become the plaintiff and pay the Court-fee or not. 
Hence the decree was in conformity with the award 
and the appeal was barred bv Sell. 11 Para 10 

Civil P. C. AIR (Vol 33) 1946 Oudh 86: 1945 OWN 
(CC) 353. 


nounced in accordance with an award except upon 
one or other of the two grounds therein prescribed. 
AIR (Vol 22)1935 Rang 94: 12 Rang 675: 156 Ind 
Cas 414 . (DB). 

- Sch. 2, Para 16 — Revision and appeal. 

Reference to arbitration — Consent of parties_ 

Decree passed in accordance with award —Award 
becomes final — Decree is not open to either appeal 
or revision. AIR (Vol 19) 1932 Oudh 156: 7 Luck 
642: 9 OWN (CC) 191: 137 Ind Cas 151 (DB). 

-Sch 2, Para 16 — Appeal from decree. 

No appeal lies against the decree which is in 
accord with the, terms of the award and particularly 
when the trial Court entertained and decided all 
the objections preferred against the validity of the 
award. AIR (Vol 16) 1929 Nag 264; 26 NLR 168: 
119 Ind Cas 694. 

-Sch 2, Para 16 (2) — Appeal — Want of con¬ 
sent of parties interested. 

An appeal lies against a decree made in accord¬ 
ance with an award where the reference itself is 
impugned for want of consent of the parties interes¬ 
ted. AIR (Vol 6) 1919 Cal 232: 49 Ind Cas 262 (Cal). 
- Sch. 2. Para. 16 (2) — Appeal —Arbitrator ap¬ 
pointed without agreement of parties — Decree — 
Revision. 

No appeal or revision will lie against the decree 
based on an award on the 1 ground that the arbitrar- 
tor was not properly appointed. AIR (V 2) 1915 

Mad 484 : (1914) MWN 865 : 25 Ind Cas 583. 

-Sch. 2, Para. 16 (2) — Apppeal — Award — 

Objection. 

A decree based on an award is not open to appeal 
on the ground that there 1 was no valid award in law 
or that the arbitration was guilty of misconduct 
(1913) 13 CLJ 35 : 18 CWN 626 : 17 Ind Cas 7 
(DB). 

Also (1913) 19 Ind Cas 405 (Cal) (DB). 

-Sch. 2, Para. 16 (2) — Award — Decree on — 

Appeal. 

No appeal lies from a decree based on an award 
though the award could have been set aside by 
reason of its having been made beyond the time 
allowed. (1912) 39 Cal 822 : 18 Ind Cas 69 (DB). 

-Sch. 2, Para 16 — Refusal of arbitrator to 

sign award — Legality of award — Decree passed 
on such award — Appeal 

Held that no appeal lies from the decree of a 
Court passed in accordance with the award in a 
case where live arbitrators were nominated and of 
the arbitrators appointed by one party refused to 
sign it, but no misconduct was alleged against the 
umpire and the other two arbitrators who did 
sign it. (1910) 7 ALJ 890 (892, 893) : 7 Ind Cas 
99 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Award. 

No appeal lies from a decree, in accordance with 
an award. (1910) 5 Ind Cas 621 (All) (DB). 

(Also (1912) 9 ALJ 258 : 14 Ind Cas 455). 

-Sch. 2, Para 16 (2) — Appeal — Award — Con¬ 


I 


--Sch. 2, Para 16 — Paragraph 16 (2) of Sch. II 

Civil P. C. does not provide that the decree which 

is to follow upon the judgment must be the decree 

ci a Civil Court. AIR (V 28) 1941 All 101 • (1941) 

Ab| 63: 1941 OWN (CC) 393: 1941 HD 185: 1941 

AWR (CC) 25; ILR (1941) All 198: 193 Ind Cas 17 
(FB) 

--Sch. 2. Paras. 16 (2), 15 (1) (c) — Decree based 

on judgment in accordance with award — Appeal. 
i\ hen lies. 

. Under Para 16 (2) Sch II. Civil P.C. no appeal 
b s lrom a decree based upon judgment pre¬ 


sent. 

Interference of Court of appeal with a decree 
passed in accordance, with award, is ultra vires ab 
initio, even with the consent of the parties. 73 
PWK 1910 : 6 Ind. Cas 963. 

——Sch. 2. Paras. 16 (2) and 20 — Appeal — Decree 
on award subsequent to presentation of applica- 
lion under S. 525. 

A decree passed in accordance with an award 
made subsequent to the presentation of an applica¬ 
tion under S. 525. Old Code is appealable 80 PR 
1909 : 136 PWR 1909 : 3 Ind Cas 597 (DB). 
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CIVIL P. C. (5 of 1908), Sch. 2, Para. 16—1. Appeal 


(d) Invalid award. 

- Sch. 2, Para. 16 — Invalid submission. 

No appeal lies from a decree in accordance with 
the award even on the ground that the submission 
was invalid owing to want of concurrence of all the 
parties. 28 PR 1916, held obiter; 25 CWN 832, not 
Foil. AIR (V 16) 1929 Lah 476 : 116 Ind Cas 559 : 
10 Lah 871 ; 31 PLR 165 (DB). 

-Sch. 2, Para. 16 — Chosen arbitrators — Wide 

powers — Additional arbitrators — Help if can be 
enlisted. 

Two chosen arbitrators enlisted the services of 
two additional arbitrators, though under the terms 
of reference they had no power to do this. But the 
award was made and signed only by the two arbi¬ 
trators originally referred to. These gentlemen 
were given very wide powers, 

Held, even if they called in two other persons to 
assist them, their award could not be attacked on 
the ground that it was no award at all, and the 
case was subject to the ordinary rule, which is that 
a decree in consequence of an award, to which para. 
16, Sch. 2 applies, is not appealable. AIR (V 16) 
1929 Rang 225 : 7 Rang 269 : 119 Ind Cas 212 
(DB). 

-Sch. 2, Para. 16 — Procedure. 

No appeal lies from a decree passed in accordance 
with any invalid award under para. 16 (2), Sch. 2. 
The remedy lies by taking proceedings to have the 
invalid award set aside by the Court which made the 
reference under para. 15 (c). AIR (V 14) 1927 Lah 
362 : 104 Ind Cas 202 : 8 Lah 693 : 9 L L J 569 
(DB). 

-Sch 2, Para. 16 — Reference by pleader — No 

special authority — Award is invalid and decree 
thereon is appealable as ordinary decree — Principle 
explained. 

A restrictive provision like the one in paragraph 
16 (2) of the Second Schedule of C. P. Code 1 must be 
strictly construed. The Legislature must be taken 
to have contemplated that the. decree in respect of 
which paragraph 16 (2) provides that there should 
be no appeal must be one which has been passed 
after a substantial compliance with the preceding 
provisions of the schedule. Where the validity of 
reference is attacked, the Court in order to deter¬ 
mine whether an appeal lay against the decree in 
such a case must decide whether the: reference 
was valid or invalid, and that ii it were valid the 
decree will be: a decree under the second schedule 
and no appeal will lie therefrom if it is passed in 
terms of the award. If the reference is not valid 
the decree will not be a decree imder the. second 
schedule and will be open to appeal like any other 
decree not coming under the schedule. Therefore 
in order to decide whether in such cases an appeal 
lies or not it is necessary for the Courts to decide 
the question of the validity of the.' reference. Where 
it was found that reference to arbitration was made 
by a pleader who had no special authority in that 
behalf. 

Held, that the arbitrators had no jurisdiction to 
take cognisance of the matter in dispute between the 
parties and their award though made upon a refer¬ 
ence through the intervention of the Court, was 
null and void on the ground that it was made upon 
a reference to which all the parties interested did 
not agree as required by paragraph 1 of the second 
schedule and therefore an appeal lay from such 
decree as one from a decree not coming under the 
schedule. AIR (V 11) 1924 Nag 333 : 79 Ind Cas 
48. 

■-Sch. 2, Para. 16 — Illegal part inseparable from 

legal part — Whole award is bad. 

Where the award does not state either the facts 
found by the arbitrators or the grounds for their 


decision and it is, consequently, impossible to hold 
that the award proceeded solely on those grounds 
which entitled the arbitrators to exercise their 
jurisdiction under the arbitration clause, and not 
on any of the grounds which did not afford a basis 
for the exercise of that jurisdiction, 

Held, that if the bad is not separable from the 
good, the whole is bad and the award is null ancl 
void. AIR (V 9) 1922 Cal 399 : 69 Ind Cas 342 : 
34 CLJ 253 (DB). 

-Sch. 2. Para. 16 (1) — Effect of award — Filing, 

not dene in Court. 

An award, though not filed in Court or though no 
deed of conveyance had been executed to give effect 
tc its terms, is valid so as to vest title in parties. 
AIR (V 3) 1916 Ouclh 281 : 18 OC 282 ; 32 Ind Cas 
465 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Invalid award 

— Revision — When lies — No proper appoint¬ 
ment of arbitrators. 

No appeal lies against a decree based on an award 
except when it is not based on a valid award, but a 
Court will revise judgments or orders, not appeal- 
able, passed on award on the ground of material 
irregularity committed by the Court passing order 
or judgment using such re visional jurisdiction 
sparingly. Obiter. — If there is no legal appoint¬ 
ment of arbitrators the award is nullity and appeal 
lies against the decree. AIR (V 2) 1915 Lah 253 : 
28 PR 1916 : 11 PWR 1916 : 31 Ind Cas 700 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Void award. 

An award which does not comply with the pro¬ 
visions of Sch. II is void, the subsequent embodi¬ 
ment of the decision of the arbitrators on certain 
papers which already bore the signature of one of 
them and were signed subsequently by the others, 
vitiates the award, as also the absence of one of the 
arbitrators from a oart of hearing. (1911) 14 CLJ 
143 : 11 Ind Cas 898 (DB). 

(e) Modified award. 

-Sch. 2, Para. 16 (1) (2) — Limitation Act (IX 

of 1908), S. 5 — Award relating to extraneous 
matters — Decree on modified award —Appeal from 
decree, competency of — Conversion of appeal to 
one from order modifying award — Extension of 
time. 

Apart from the provision contained in sub-Para. 
(1) of Para. 16 of Sch. II of the Civil P. C., there is 
no other provision under which judgment may be 
pronounced on a modified award. A judgment on 
a modified award must, therefore, be taken as pro¬ 
nounced under Sub-Para. (1), and Sub-Para. (2> 
bars the maintainability of an appeal against that 
judgment. 

Where an appeal is preferred against the decree 
based on a modified award instead of against the 
order modifying the award under a bona fide belief 
that such appeal lies, it is a good ground to allow 
the appeal to be converted into one from the order 
modifying the award or to allow extension of time 
under S. 5. Lim. Act. 

Plaintiffs sued for partition of two items of 
immovable property and certain specified mov¬ 
ables. The defendant resisted the claim for parti¬ 
tion alleging that all joint properties had not been 
brought into the hotchpot; and as a motive for the 
suit, which he alleged had been ‘falsely’ instituted, 
he asserted that the property in suit had been pre¬ 
viously partitioned and that some paddy and the 
funds of a money-lending business which had been 
left unpartitioned had beer, misappropriated by the 
plaintiffs. He never asked for a partition of all 
joint properties or even of the said paddy or the 
proceeds thereof or of the said money-lending busi- 
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ness and the issues framed did not suggest any such 
course. The award of the arbitrators to whom the 
matter was referred dealt with the paddy and money- 
lending business: 

Held, (i) that the award must be regarded as 
having dealt with matters outside the scope of the 
suit and not the subject-matter of the reference, 
and the trial Court was justified in modifying the 
award to that extent; 

(ii) that the decree passed in terms of the modi¬ 
fied award was not appealable even though the 
grounds of appeal were directed against the order 
modifying the award; 

(iii) that the order modifying the award was, 
however, appealable under S. 104 (1) (c). Civil P. C., 
and the appeal from the decree could be converted 
into one from the order modifying the award. AIR 
(V 19) 1932 Cal 713 : 36 OWN 1069 : 138 Ind Cas 
848. 

-Seh. 2, Para. 16 (2) — Appeal — Two awards 

one modifying the other. 

A decree setting forth two awards by the same 
arbitrator, one modifying the other should be set 
aside. AIR (V 6) 1919 Cal 1030 : 28 CLJ 275 : 46 
Ind Cas 477 (DB). 

-Sch. 2, Para. 16 (2) — Appeal — Modified 

award. 

An appeal lies from a decree passed in accordance 
with a modified award. (1909) 12 O C 23 : 1 Ind 
Cas 328. 
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should be in writing (1929) 113 Ind Cas 365: 11 NLI 
247. 

•-Sch. 2, Para 16 (1) — Court appointed arbitra¬ 

tor—Award—Remedy of aggrieved party. 

Where the Court itself is appointed arbitrator no 
separate award need be passed inviting objections 
before passing a decree. Such an award is itself a 
decree and the remedy of the aggrieved party is by 
way of appeal and not by applications to the Court 
itself. AIR (Vol 2) 1915 Mad 1074: 26 Ind Cas 355 
(Mad). 

4. Decree according to award. 

See N. 1 

5. Duties and powers of Court 

-Sch. 2, Para. 16 — It is not the duty of the 

Court suo motu to fix a date for evidence in support 
of the objections to an award filed in Court. It is 
for the parties to move the Court if they want to 
produce evidence. AIR (Vol 13) 1926 Lah 584: 96 
fnd Cas 108. 

-Sch. 2, Para. 16 — An award having been made 

and an application to set aside on the ground of 
misconduct or any other illegality having been re¬ 
fused the Judge has no option but to pronounce a 
decree in accordance with it. AIR (Vol 11) 1924 All 
788: 82 Ind Cas 16: 46 All 686: 22 ALJ 676: 5 
LRA Civ 465. 


CIVIL P. C. (5 of 1908), Soh. 2, Para. 16—1. Appeal 


2. Applicability and scope. 

-Sch. 2, Para 16 — Suit under Oudh Rent Act 

(1886)—Applicability of Civil Procedure Code, Sch. 
II 

By virtue of S. 135 read with S. 116, Oudh Rent 
Act, Civil P.C. Sch. II applies to decree based on 
award on reference to arbitration in a suit under 
Oudh Rent Act and no appeal lies from such a decree 
AIR (Vol 33) 1946 Oudh 86: 1945 OWN (CC) 353: 
1945 RD 540: 1945 AWR (CC) 124 and 243. 

-Sch. 2, Para. 16 (1) — Scope of. 

The words ‘No application has been made to set 
aside an award’ cover the case of an application for 
setting aside on the ground that there was no valid 
award and reiers to a contingency other than the re¬ 
mission of an award. (1913) 18 CL[ 35: 18 CWN 
626 ; 17 Ind Cas 7 (DB >. 


-Sch. 2, Para 16 (1) — Compromise— Arbitrage 

proceedings— C.P. Code, O. 32, R. 3. 

Parties to a proceeding under S. 525, CPC 1882 ma 
enter into a compromise by altering amending ( 
adding to the award. Ss 373 and 375 C.P.C. 188 
apply to these proceedings as well. (1910) 38 PW 
1910: 5 Ind Cas 994. 


-Sch. 2, Para. 16 — Order on objections. 

The court hearing objections against an award is 
not a court of appeal sitting in judgment over the 
award. AIR (Vol 11) 1924 Oudh 400: 78 Ind Cas 
378: 11 OLJ 142. 

-Sch. 2, Para 16 (2) — Decree — Costs — Fee 

not fixed before decree — Power of Court. 

Where an award provides for the payment by the 
plaintiff of the costs including the arbitrators fee, 
but the court omits to fix the fee before the decree 
is prepared, it is open to the court to fix the fee 
after the preparation of the decree. AIR (Vol 6) 
1919 All 185: 17 ALJ 1053: 52 Ind Cas 653 (DB). 

-Sch. 2, Para. 16 (1) Objections — Evidence in 

support of — Court's duty. 

When a party to a suit objects to the award of 
arbitrators to whom the suit was referred, he should 
be given an opportunity to support his objections 
by appropriate evidence; and it is a material irre¬ 
gularity not to afford such opportunity. AIR (Vol 4) 
1917 Oudh 240: 3 OLJ 583: 37 Ind Cas 400. 

-Sch. 2, Para. 16 (1) — Separation of valid part 

of award. 


Sch. 2, Para 16 (1) — Award — Meaning of. 


The word “award” in S. 522 CPC 1882 means the 
award as given by the arbitrators and not as modi¬ 
fied by the Court under S. 518 CPC 1882 (1909) 12 
OC 23: 1 Ind Cas 328. 

3. Court as arbitrator. 

See also Note 1. 


Court can separate the valid part from the in¬ 
valid part of an award. 16 PWR 1913: 52 PR 1913: 
14 PLR 1912 (Sup): 17 Ind Cas 684 (DB). 

6. Effect of award. 

-Sch. 2, Para. 16 — Duty of Court to give op¬ 
portunity to substantiate objections — Finality of 
award — Award not final as to all statements made 


-Sch. 2, Para. 1G — Consent — Parties agreeing 

to abide by decision of Court — Such decision acts 
as an award. 

Where parties to a suit agree in a particular matter 
to abide by a decision of the Court and bind them¬ 
selves finally by that such a decision is final and is 
binding on the parties and no appeal lies against it.The 
decision in such cases is in the nature of an arbi¬ 
trator’s award. It is not at all necessary that an ap¬ 
plication to abide by the decision of the Court 


in it. 

Where a lcference to arbitration is made during 
a suit and an award is filed, the party objecting to 
the award must be given an opportunity to adduce 
evidence to substantiate bis objections, even though 
the award states that it was made after hearing both 
parties and considering all the evidence placed. An 
arbitrator’s award is final only as regards the award 
itself. It is not final with regard to any statement 
made in it as to the conduct of the proceedings. 
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Obiter. — Paragraph 16 of Sch. II, Civil P. C., 
must be read in its plain meaning and means that 
a judgment cannot be pronounced in terms of an 
award within 10 days after the award had been re¬ 
ceived. AIR (Vol 21) 1934 Mad 619: 40 MLW 364: 
67 MLJ 377: 152 Ind Cas 157. 

r-Sch. 2, Para. 16 (1) (c), S. 115 — Arbitration — 

Agreement to abide by decision of majority— Umpire 
not agreeing with either arbitrator—Decree on um¬ 
pire’s award.—Validity. 

Where the parties agree to be bound by the unani¬ 
mous opinion of the arbitrators or by the opinion of 
the majority in case of difference, the Court has no 
power to force upon the parties the award of the 
umpire alone. 

The. parties agreed to refer their disputes to arbit¬ 
ration and appointed two arbitrators and an umpire. 
The agreement provided that the award should be 
given effect to with reference to the opinion of the 
majority. The defendants’ arbitrator was of opinion 
that the suit should be dismissed. The plaintiffs’ ar¬ 
bitrator awarded Rs. 18. The umpire gave an award 
for Rs. 205. The Court below passed a decree in 
accordance with the award of the umpire. The defen¬ 
dant applied to the High Court for revision : 

Held, (i) that the award was futile as there was no 
award of the majority; 

(ii) but the decree passed on the basis of the award 
was, however, final under Para. 16 (1) (c). Civil P. C , 
and could not be challenged in revision. AIR (Vol 
19) 1932 All 76: (1931) ALJ 906: 134 Ind Cas 30. 

-Sch. 2, Para. 16 — Agreement not to object. 

A clause in the Muchalika precluding the parties 
from bringing actions against the arbitrators are im¬ 
peaching their award, unless for fraud, does not debar 
a party to the deed from moving to set aside the 
award for illegality on the face of it, though no 
fraud or collusion appeared. AIR (Vol 9) 1922 Mad 
179: 71 Ind Cas 266: 45 Mad 466: 15 MLW 160: 
1921 MWN 793. 

-Sch. 2, Para. 16 (1) — Effect of award — De¬ 
cree not passed — Effect — Breach of covenant — 
Damages. 

The award of the arbitrators is as binding on the 
parties as the decree of court but it cannot be exe¬ 
cuted unless it is made a decree of court. If one of 
the parties to the award takes an objection and cove¬ 
nants to indemnify another, there is a cause of action 
to the latter for damages on breach of the covenant. 
AIR (Vol 7) 1920 Mad 615: 38 MLJ 470: 57 Ind Cas 
982 (DB). 

• -Sch. 2, Para. 16 (1) — Effect of award — Exten¬ 

sion of time after award. 

A valid award on a voluntary reference is final 
and conclusive on all the parties and the Court can¬ 
not interfere with any portion of it e.g., extending 
the period of time in the award. AIR (Vol 5) 1918 
Cal 554: 40 Ind Cas 609 (DB). 

-Sch. 2, Para. 16 (1) — Effect of award — De¬ 
fence to a civil suit. 

An award can be put forward as a defence in a 
Civil suit regarding a matter in respect of which the 
award was made. AIR (Vol 5) 1918 Lab 239: 99 PR 
1917: 173 PWR 1917: 43 Ind Cas 350 (DB). 

* -Sch. 2 , Para. 16 (1) — Effect of award — Agree¬ 

ment — Tender in pursuance of — When defective. 

An award is an agreement settled for parties by 
arbitrators and is subject to all the incidents of a 


private contract. When money is payable under it on' 
a specified date, tender of the amount to the party 
entitled absolves the person making it from payment 
of interest. AIR (Vol 5 ) 1918 Mad 1314: (1917) MWN 
308: 5 LW 718: 38 Ind Cas 295 (DB). 

-Sch. 2, Para. 16 (1) — Effect of award — De¬ 
cree passed on — Whether majority can alter the 
conditions. 

Per Abdur Rahim J. (Napier J. Contra) A decree 
passed on an award is on the same footing as a con¬ 
tract and the mode of management of temple pro¬ 
perties laid down dierein can be altered by the ma¬ 
jority of the members owning the properties. AIR 
(Vol 5 ) 1918 Mad 733: (1917) MWN 595: 41 Ind 
Cas 738 (DB). 

-Sch. 2, Para. 16 (1) — Effect of award — Mer¬ 
ger of claims in — Binding on parties. 

A valid award operates to merge and extinguish 
all claims embraced in the submission and the award 
furnishes the only basis for determining the rights of 
the parties. Such an award is operative and binding 
on parties to reference even though neither party 
sought to enforce it by suit or application. 156 PWR 
1913: 275 PLR 1913: 20 Ind Cas 185 (DB). also (1911) 
5 SLR 240: 15 Ind Cas 819; also 13 SLR 75: 53 Ind 
Cas 337: AIR (Vol 5) 1918 Sind 13 (DB). 

-Sch. 2 , Para. 16 (1) — Effect of award — Mat¬ 
ters not covered by arbitration. 

The principle of finality which attaches to a decree 
passed in accordance with an award given on arbi¬ 
tration does not affect matters which are outside the 
arbitration proceedings. AIR (Vol 4) 1917 Mad 672: 
39 Mad 853: 30 MLJ 465: 32 Ind Cas 881 (DB). 

-Sch. 2, Para. 16 (1) — Effect of award — Res 

judicata — Subsequent suit for possession. 

An award given by arbitrators in a mutation pro¬ 
ceeding is no bar to a subsequent suit for possession in 
a Civil Court. AIR (Vol 3) 1916 All 358: 14 ALJ 85: 

32 Ind Cas 761. 

-Sch. 2, Para. 16 (7) — Effect of award — Bar 

to action on original demand. 

All claims embraced in the submission, are put an 
end to by a valid award and the award furnishes the 
only basis for determining the rights of the parties 
and constitutes a bar to any action on the original 

demand. AIR (Vol 3) 1916 Low Bur 74: 8 LBR 157: 

33 Ind Cas 554. 

-Sch. 2 , Para. 16 (1) — Minor — Sanction — 

Time for objections — Passing of decree before ex¬ 
piry. 

A judgment ordering a decree in terms of an award 
on receipt of the award and before the expiry of the 
time allowed for making an application to set aside 
the award is illegal, notwithstanding that before the 
expiry of such time an application may have been 
made to set aside the award or that the parties may 
have stated that they had no objections to urge. 

A decree passed on an award will not be binding 
on a minor who is a party, unless the Court consi¬ 
dered and found that its terms were beneficial to 
the minor and the Court is not absolved from this 
duty by reason of its having considered it prior to 
the reference. AIR (Vol 3) 1916 Sind 79: 9 SLR 
183: 34 Ind Cas 845 (DB). 

-Sch. 2, Para. 1G (2) — Appeal — Judgment and 

decree — Finality of award — Revision. 

A judgment and decree passed on an award under 
Para. 16 are neither appealable nor open to revision; 
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»to secure finality for a judgment and decree passed 
on an award the conditions are that no application has 
been made within 10 days for setting aside an award, 
or such an application has been refused. AIR (Vol 1) 
1914 Mad 675: 38 Mad 256: 14 MLT 314: 25 MLJ 
507: (1914) MWN 142: 21 Ind Cas 308 (DB). Also 
AIR (Vol 3) 1916 Mad 963: 29 Ind Cas 512 (DB). 

-Sch. 2, Para. 16 (1) — Effect of award — Oral 

award. 

An oral award is as good as a written award. But 
until an award has been made a rule of court so as 
to give it the force of a decree, it cannot operate 
to transfer property. AIR (Vol 1) 1914 Oudh 149: 17 
OC 108: 24 Ind Cas 542. 

-Sch. 2, Para. 16 (1) — Effect of award — Equi¬ 
valent to judgment — No decree — Grounds for im¬ 
peaching. . 

An award is equivalent to judgment and whether 
it was passed into a decree or not, it is binding on 
the parties. A party to an award may urge and show 
that an award is not binding upon him for want of 
jurisdiction in the arbitrator. (1909) 33 Bom 401: 11 
Bom LR 406: 2 Ind Cas 431 (DB). 

Also (1909) 11 Bom LR 20: 5 MLT 226: 1 Ind Cas 
105 (DB). 


iosa 

Clause (1) of Para. 16 of Sch. n 0 f the Civil 
P. C., does not prevent the Court from passing a 
decree in terms of an award, before the expiry of 
ten days from the filing of the award, if the parties 
accept the award and agree that a decree might 
be passed in terms of the award. AIR (Vol 18) 1931 
Nag 112: 27 NLR 240: 134 Ind Cas 282. 

-Sch. 2, Para. 16 — Reference on partition dis¬ 
pute. 

Where in a dispute of certain partners referred 
to arbitrators, two partners compromise their 
claims inter se and other partners accept the com¬ 
promise, the arbitrators can go into the question 
whether such compromise took place, and if they 
find the compromise valid, they have power to 
give a decree in terms of that compromise and the 
award so given will be binding on all the part¬ 
ners. AIR (Vol 15) 1928 Lah 915: 110 Ind Cas 401. 


■Sch. 2, Para 16 — Ten days’ rule. 


Ten days are allowed for filing objections and 
therefore a Court has no jurisdiction to pass a 
decree in accordance with the award before the 
expiry of the period. A decree passed in contrar 
vention of the rule is liable to be set aside in 
revision. AIR (Vol 12) 1925 Rang 103: 76 Ind Cas 
307. 

Sch. 2, Para. 16 — Time under sub-R. (2) not 


allowed to make objections. 


-Sch. 2, Para. 16 (1) — Effect of award — Per¬ 
sons not parties — Whether can claim benefit of. 

Persons not parties to an award cannot enforce apy 
of its provisions in their favour. (1909) 5 MLT 199: 
4 Ind Cas 1114 (DB). 

7. Expiry of period for objection. 

-Sch. 2, Para. 16 (2) — Award — Objections re¬ 
jected as time-barred — Decree in accordance with 
award —> Revision — Failure to exercise jurisdic¬ 
tion — Limitation Act (IX of 1908), S. 12 (2), Sch. 
1, Art. 158 — Period for obtaining copy of award, 
deduction of, in computing period for filing objec¬ 
tions. 

During the pendency of a suit, the parties agreed 
to refer the matter to arbitration. The arbitrators 
made the award which was filed in Court in the 
presence of the Pleaders of both parties and parties 
were warned to file objections, if any. More than 
ten days after the filing of the award, the plain¬ 
tiff filed an objection. After some delay in hearing 
due to various causes, the Court refused to consi¬ 
der the objections on the ground that they were 
time-barred and a decree was passed in accordance 
with the award. The plaintiff applied in revision 
on the ground that the Court should not have held 
that the objections were time-barred, that on the 
same day that the objections were filed, he applied 
for a copy of the award and nine days elapsed 
before he got it and that if allowance were made 
for these nine days his objections would be in time • 


Where the Court has not followed the procedure 
laid down by the Code and does not allow a party 
the time which the law allows him, to make objec¬ 
tions, but proceeds to pass at once a decree in ac¬ 
cordance with the award, then it cannot be said 
that there is any defect in the award itself, and 
under sub-para. (2) of para. 16, no appeal would 
lie, but the High Court may exercise its discretion 
under S. 115. 29 All 584, Diss. from. AIR (Vol 

8) 1921 Bom 32: 45 Bom 832: 59 Ind Cas 811 (DB). 

-Sch. 2, Para. 16 (I) — Time for objections — 

Court, if can extend time. 

A Court has no power to extend the time for 
filing objections to an award. AIR (Vol 4) 1917 Nag 
211: 13 NLR 172 : 42 Ind Cas 266. 

-Sch. 2, Para 16 (1) — Time for objections — 

Filing of award before time. 

The submission of an award will be deemed to 
be made only on the date fixed by the Court for 
filing it and the time for filing objections should 
be counted from that date. AIR (Vol 3) 1916 Lah 
321: 14 PWR 1916: 34 Ind Cas 250. 

-Sch. 2, Para. 16 (1) — Time for objections — 

Award accepted by both parties. 

It is not necessary to allow ten days for objec¬ 
tions where parties have accepted an award. AIR 
(Vol 1) 1914 Laii 313: 27 PWR 1914: 69 PLR 1914: 
23 Ind Cas 591. 

See also 176 PWR 1913: 310 PLR 1913: 21 Ind 
Cas 298 (DB). 


Held, that no appeal was competent on the 
order but an application for revision lay against 
it. 

He!d, also, that where the Court refused to con¬ 
sider objections to an award though filed in time, 
it was a refusal to exercise a jurisdiction vested in 
him and that an application for revision against 
it should be allowed. 

Held, further that the period requisite for ob¬ 
taining the copy of an award should be allowed in 
computing the period for filing objections to an 
award. AIR (Vol 20) 1933 Rang 38: 142 Ind Cas 
833. 

—-—Sell. 2, Para. 16, Cl. (1) — Award — Accepta¬ 
nce by both parties — Power of Court to pass 
decree before expiry of ten days. 


-.Sch. 2, Para 16 (1) — Limitation — Award — 

Application for correction of. 

No specific provision is made in the Limitation 
Act for applications to correct an award. (1913) 
MWN 338: 13 MLT 349: 24 MLJ 483: 19 Ind Cas 
496. 

8. Functions of arbitrator. 

-Soli. 2, Para 16 — Arbitrator — Function of — 

lie cannot decree or dismiss suit. 

The function of an arbitrator is to come to a 
decision on the issues which have been referred to 
him and when his award is received the Court 
decides the suit and it is not for the arbitrator 
to dismiss or decree the suit. Paragraph 16, 
Sch. n. Civil P. C.. indicates that it is the func¬ 
tion of the Court to pronounce judgment and not 
the function of the arbitrator. AIR (Vol 22) 1935 
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All 372: (1935) ALJ 396: 1935 AWR (CC) 190: 159 
Ind Cas 35. 

-Sch. 2, Para 16 (1) — Enquiry arbitrator — 

How and what to be examined. 

An arbitrator can be examined with reference 
to any matter of law or other things with a view 
to know if he has used his discretion rightly. (1911) 
14 OC 308: 13 Ind Cas 520 (DB). 

-Sch. 2, Para 16 (1) — Objections — Decision 

on question of jurisdiction. 

The decision of the arbitrators on a question of 
their own jurisdiction is not final and can be 
raised in the objections to the filing of the award, 
This does not however imply the counter propo¬ 
sition that arbitrations must not consider or de¬ 
cide how far their Jurisdiction extends. (1910) 4 
SLR 196: 9 Ind Cas 712. 

9. Modified award. 

See N. 1. 

10. Objections to award. 

-Sch. 2 , Para 16 (1) — Objectors — Dismissal 

for default — Decree in accordance with award —. 
Restoration — Application for. 

Where a suit was referred to the arbitration and 
the arbitrators made an award, against which the 
plfif. filed certain objections, and the objections be¬ 
ing subsequently dismissed for default, and the 
Court having passed a decree in accordance with 
the award, the plff. applied for restoration of his 
petition of objections. 

Held, that the passing of the decree is no ground 
for refusing to entertain the application for resto¬ 
ration on its merits. AIR (Vol 7) 1920 All 215: 18 
ALJ 756: 57 Ind Cas 200 (DB). 

-Sch. 2 , Para 16 (1) — Objections to award — 

Exparte award. 

Party against whom an arbitrator has proceeded 
exparte has every right to an opportunity to file 
objections to the award. His objections cannot be 
summarily rejected on the ground that the arbi¬ 
trator has proceeded exparte. 229 PWR 1912: 1 
PLR 1913: 15 Ind Cas 57 (DB). 

11. Procedure. 

-Sch. 2 , Para. 16 — Procedure. 

Where immediately after the report is field with- 
put any further trial the Court passes a final decree 
in terms of that report, procedure is wholly irre¬ 
gular whether the report is considered as an award 
or as a commissioner’s report. AIR (Vol 16) 1929 
Mad 789 (DB). 

-Sch. 2 , Para 16 (1) — Construction — of award 

— Execution. 

The fact that a particular expression in the 
award is capable of many interpretations does not 
show that it is indefinite and it should be inter¬ 
preted in the execution proceedings of the decree 
following the award. AIR (Vol 3) 1916 Oudh 226: 
3 OLJ 258: 35 Ind Cas 761 (DB). 

12. Revision. 

-Sch. 2, Paras. 16, 14 (c), O. 9, R. 13, S. 115 — 

Revision — When maintainable. 

Interference with a decree passed by an arbi¬ 
trator by way of revision is just as objectionable 
as it would have been to allow interference by 
way of an appeal, but that has reference really 

to interference on the merits, and it cannot be 
regarded as having any bearing on a case where 
the Court which had to deal with the arbitration 
proceedings has passed orders which it had no 
jurisdiction to pass. Although the intention of 
Para. 16 of Sch. II of the Civil P. C.. is to give 
finality to decrees passed in accordance with the 
decision of arbitrators yet it cannot be said that 
in no possible case can a revision be entertained 


against such decrees. If, for instance, it could be 
shown that the lower Court acted altogether with¬ 
out jurisdiction in passing a decree in terms of 
the award, it can be permissible for a Court to 
entertain a revision under S. 115, Civil P. C. AIR 
(Vol 27) 1940 Oudh 405: 1940 OWN (CC) 670: 1940 
AWR (CC) 327: 16 Luck 79: 189 Ind Cas 344 (DB). 

-Sch. 2. Para 16 — Court proceeding to pro¬ 
nounce judgment according to award — Revision. 

Where the matter in dispute in a suit is refer¬ 
red to arbitration and the Court rejecting certain 
objections to an award proceeds under the pro¬ 
visions of Para. 16, Sch. II, Civil P. C., to pronounce 
judgment according to the award, the order is of 
an interlocutory nature and a petition for revision 
does not lie against it. AIR (Vol 20) 1933 Lah 
692: 34 PLR 3: 14 Lah 715: 143 Ind Cas 309 (DB). 

-Sch. 2, Paras. 16, 15 (c), S. 115 — Objections 

disallowed — Decree in accordance with award — 
Interference in revision — Legality of. 

The intention of Para. 16, Sch. II, Civil P. C., 
is clearly to give finality to a decree passed in 
accordance with the decision of the arbitrator. 
Interference by a High Court with the decision of 
the lower Court in the exercise of revisional 
jurisdiction under S. 115, Civil P. C.. is a matter 
of discretion, and where it is found that after a 
matter has been referred to arbitration, through 
Court, the Court has passed a decree in accord¬ 
ance with the terms of the award, the party aggrie¬ 
ved cannot go behind the reference to aroitration. 
on a mere technical plea and the High Court's 
power of interference in revision should not be 
exercised. AIR (Vol 20) 1933 Oudh 327: 10 OWN 
(CC) 669 ; 150 Ind Cas 291. 

-Sch. 2, Para 16 — No second appeal. 

No second appeal lies from an order recording 
an award as compromise, but the appeal may be 
treated as revision. AIR (Vol 17) 1930 Lah 860. 

--Sch. 2, Para. 16 — Objection. 

Any objection or point against an award must 
be taken in the lower Court; a point which could 
have been taken but was not taken in the lower 
Court cannot, lor the first time, be allowed to be 
taken in revision. AIR (Vol 16) 1929 Cal 831. 

-Sch. 2, Para 16 — Though no appeal lies against 

the decree passed on an award except in so far as 
it may be in excess of or not in accordance with 
the award yet a revision is competent where the 
Court which passed the decree misused the juris¬ 
diction conferred upon it. (1929) 118 Ind Cas 906 
(Lah). 

-Sch. 2, Para. 16 — Order filing award. 

An order filing an award not appealable under 
para. 16, Sch. 2 cannot be set aside in revision. 
AIR (Vol 14) 1927 Pat 135: 95 Ind Cas 321: 1926 
PHCC 161: 7 PLT 739 (DB). 

-Sch. 2, Para 16 — No revision lies against a 

decree which has been passed in accordance with 
an award under para. 16 of the second schedule, 
after hearing and determining in accordance with 
law the objections raised against the validity of 
the award. AIR (Vol 12) 1925 All 541 : 86 Ind Cas 
942: 6 LRA Civ 156. 

-Sch. 2, Para 16 — It cannot be laid down as 

a general rule that in no case in which an award 
has been filed and decree passed in accordance 
therewith can the High Court interfere under S. 
115, C. P. Code. Revision is permissible in cases 
in which the arbitrators or the Court may have 
exceeded their jurisdiction or acted with material 
irregularity in the conduct of the proceedings. 
AIR (Vol 12) 1925 Cal 475: 78 Ind Cas 335 (DB). 

-Sch. 2, Para 16 — Where the Court disposes of 

objections to an award without allowing opportu- 
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nity to party to substantiate them, a revision will 
lie. AIR (Vol 8) 1921 Lah 249: 64 Ind Cas 394: 
3 LLJ 487: 20 PLR 1922. 

-Sch. 2, Para 16 (1) — Revision — Remand. 

Where Court receives an award, and without 
allowing time to parties to make objections, passes 
immediately decree in its terms, no appeal can lie 
from the decree so made; but the High Court can 
under S. 115 C. P. C., set aside the decree and 
send the case back to the first court to enable the 
parties to file their objections to the award. 29 
All 584 not Foil. (1920) 22 Bom LR 1454: 59 Ind 
Cas 811 (DB). 

See Contra AIR (Vol 6) 1919 Mad 150: 37 MLJ 
180 : 52 Ind Cas 569 (DB). 

-Sch. 2. Para 16 (2) — Award — Revision — 

Omission of sanction under O. 32, R. 7 — Agree¬ 
ment to refer signed by agent, validity of — Other 
remedy open — Revision. 

Where a decree is in accordance with an award 
there is no appeal therefrom. The omission of 
sanction under O. 32, R. 7, is no ground for revi¬ 
sion. Where the guardian of the minor signs the 
agreement to refer, through an authorised agent, 
it is valid reference. Even if the award is not bind¬ 
ing on the minors they have a right to set it 
aside on attaining majority and where such a re¬ 
medy exists, the Chief Court will not interfere in 
revision. AIR (Vol 3) 1916 Lah 201: 99 PR 1915: 
207 PWR 1915: 32 Ind Cas 250 (DB). 

->Sch. 2, Para 16 (2) — Revision. 

A decree based upon an award is not appeala¬ 
ble but if the Lower Court acted without jurisdic- 
tio or failed to exercise a jurisdiction or acted 
with material irregularity in dealing with the 
award, the High Court can revise such an order. 
AIR (Vol 3) 1916 Mad 969: 31 Ind Cas 458 (DB). 

-Sch. 2, Para 16 (1) — Effect of award. 

A decree in accordance with the award is not 
appealable unless it exceeds or is not in accord¬ 
ance with the award. The High Court will not 
interfere in revision with the court’s order grant¬ 
ing or refusing time to object to an award if the 
court has taken due care and attention. AIR (Vol 
3) 1916 Pat 403: 35 Ind Cas 914 (DB). 

Also AIR (Vol 5) 1918 Nag 191: 46 Ind Cas 785. 

Also AIR (Vol 1) 1914 Oudh 327: 17 OC 386: 2 
OLJ 129: 27 Ind Cas 424. 

-Sch. 2. Cl. 16 (2) — Ob jections to award. 

Under cl. 15 (1) all questions affecting the vali¬ 
dity of an award are to be decided by the court 
in which the award is being filed. No appeal lies 
and a revision application seems to have been 
also prohibited. AIR (Vol 3) 1916 Sind 79: 9 SLR 
183: 34 Ind Cas 845 (DB). 

--Sch. 2, Para 16 (1) — Objections — Order re- 

tusing to investigate objections as time barred — 
Revision. 

An order refusing objections to an award with¬ 
out adequate inquiry, apparently under the im¬ 
pression that these were not raised within time, 
is liable to be set aside, in revision. AIR (Vol 2) 
1915 Lah 352: 96 PLR 1915: 30 PWR 1915: 28 Ind 
Cas 427. 

- Sell. 2 Para 16 (1) Time for objections — 
Decree in terms of award before expiry of 10 days. 

A decree in terms of the award before 10 day 
from the date of the submission of the award is 
inva'id. and should be set aside. It is doubtful 
whether there is an appeal from such decree but 
undoubtedly there will be revision. An appeal 
against such decree can be treated as a revision 

(obT MWN 1232: 12 MLT 600: 17 Ind Cas 431 

Also (1911) 1 MWN 141: 9 MLT 301: 21 MLJ 
444: 9 Ind Cas 197. 


13. Second appeal. 

See also N. 12. 

-Sch. 2, Para. 16 — Appeal — Arbitration with¬ 
out jurisdiction — Decree, appeal from. 

No appeal is competent from a decree passed in 
accordance with an arbitration award on the 
ground that the reference to arbitration was with¬ 
out jurisdiction. AIR (Vol 32) 1945 Cal 156 : 1LR 
(1944) 1 Cal 619 : 79 CLJ 128. 

-Sch. 2. Paras. 16 and 21 — Trial Court giving 

decision on merits after accepting objections to an 
award — First Appellate Court passing decree 

according to award after accepting it as valid _ 

Second appeal, if competent. 

An appeal is a creature of statute and where a 
statute provides that right, it shall be given effect 
to unless it can be shown to have been expressly 
taken away. The provision that deals with the 
subject of second appeals is S. 100, Civil P. C. A 
right so given by S. 100, Civil P. C. can never be 
held to have been taken away by implication or by 
analogies drawn from other provisions or by any 
alleged illogical reasoning of the Legislature. The 
right of appeal is regulated in the Punjab by the 
Punjab Courts Act, S. 41. The language of S. 41, 
Punjab Courts Act, in conceding the right of second 
appeal, is more emphatic even than that employed 
in S. 100, Civil P. C. There is nothing in S. 41, 
Punjab Courts Act to restrict a right of second ap¬ 
peal in arbitration cases and the language used in 
Paras 16 and 21 of Sch. II. Civil P. C. in all cases 
refers to decrees of the trial Court and finality is 
given only to such decrees. There is nothing in the 
language used which imports into the procedure 
in appeal a finality in the decree which is given 
to the first Court in similar circumstances. 

A second appeal is, therefore, competent in a 
case in which the trial Court, after accepting ob¬ 
jections to an award, gives a decision on the merits 
and the first Appellate Court, holding the award 
to be valid, passes a decree in accordance with 
the award. AIR (Vol 32) 1945 Lah 127 : 47 PLR 
114 : ILR (1945) Lah 335 : 220 Ind Cas 107 (FB). 
-Sch. 2, Para. 16 — When competent. 

A second appeal is maintainable where the Court 
of first Instance sets aside the award and passes a 
decree on the merits and the lower appellate Court 
sets aside that decree and passes a decree in accor¬ 
dance with the award. The mere fact that the 
decree of the lower appellate Court is in accord¬ 
ance with the award is no ground for refusing the 
appeal. The provision of cl. (2), para. 16. Sch. 2, 
applies only where a decree has been pronounced 
by the trial Court in accordance with the terms 
of the award. AIR (Vol 15) 1928 Oudh 1 : 3 Luck 
1 : 107 Ind Cas 545 : 4 OWN 1085 (FB). 

14. “Suit’*, 

-Sch. 2, Para. 16 — Arbitration — Award made 

decree ol Court — Remedies — Suit for declaration 
not competent. 

After an arbitration award has been made rule 
of (lie Court and a decree has been given, a suit for 
declaration by one of the parties that the award 
was illegal and ineffective is incompetent. The 
only remedies open to an aggrieved party are 
either to file objections before the award is made 
a decree of the Court or to appeal against the de¬ 
cree if it is in excess of or is not in accordance 
with the award. AIR. (Vol 32) 1945 Oudh 92 ; 1944 
OWN 345 : 1944 AWR (CC) 238. 

-Sch. II, Para. 16 (2) — Suit to set aside — 

Award — Decree on. 

No suit to set aside an award is maintainable, 
the proper way being an application to the Court 
to set the award aside. AIR (Vol 6) 1919 Low-Bur 
12: 13 Bur LT 34; 10 LBR 106; 56 Ind Cas 677 (DB). 
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-Sch. 2, Para 17. 

1. Applicability and scope. 

2. Fees of pleader. 

3. Limitation and laches. 

4. Objections to award. 

5. Death of or refusal by arbitrator. 

6. Powers and duties of Court. 

See also, N. 1. ' 

6- A. Forum. 

See N. 6. 

7. Reference to arbitration. 

See also, N. L and 10. 

7- A. Death of party. 

8. Revision and appeal. 

9. “Sufficient cause.” 

10. Validity of reference. 

See also, N. 1 and 7. 

11. Decree on award. 

1. Applicability and scope. 

-Sch. 2, Para 17. 

-Sch. II, Paras. 17 and 19 — Agreement to 

refer cannot be specifically enforced — But arbitra¬ 
tion falling under Sch. II, can be enforced by Paras. 
17 and 19. 

Although an agreement to refer to arbitration can¬ 
not be specifically enforced under the Specific Relief 
Act yet an arbitration, the subject of* Sch. ii can 
be enforced by the provisions of Paras. 17 and 
19. AIR (V 28) 1941 Mad 129 : (1940) 2 MLJ 
520: 52 MLW 556: (1940) MWN 1083 (DB). 

-Sch. 2, Paras. 17, 20 — Applicability of Para. 

17 to future disputes. 

The Legislature has contemplated a case of a 
general agreement to refer disputes to arbitration 
as falling under Para 17, and a specified reference 
to arbitrators as falling under Para. 20. Paragraph 
20 refers to a reference by the parties to arbitration 
about any dispute that might have arisen between 
them, while Para. 17 may apply to future disputes. 
AIR (Vol 23) 1936 Bom 401 : 38 Bom LR 607 : 166 
Ind Cas 35. 

-Sch. 2, Paras. 17, 20 — Award under Arbitration 

Act. 

Where the award is purported to have been 
made by the arbitrators under the Arbitration Act, 
an application to file such an award cannot be 
made under Sch. II, Civil P. C. But the applica¬ 
tion may be amended so as to bring it in conformity 
with the provisions of Para. 17. AIR (V 23) 1936 
Bom 401 : 38 Bom LR 607 : 166 Ind Cas 35. 

-Sch. 2, Para 17 — An application under Sch. 

II, Para 17 asking the Court to file an agreement to 
refer a dispute to arbitration is not a suit within 
the meaning of S. 80. AIR (Vol 19) 1932 Lah 374 

: 33 PLR 508 : 13 Lah 672 : 137 Ind Cos 266 (DB). 

-Sell. 2, Para 17 — Jurisdiction of Court. 

The jurisdiction of the Courts in the matter of 
an application under Sch. II, Para. 17, Civil P. C. 
to file an agreement to refer has to be determined 
with reference to Ss. 16 to 20. Civil P. C. AIR 

(Vol IS) 1931 Lah 673 : 32 PLR 464: 132 Ind Cas 

218. 

-Sch. 2, Para 17 — Per Anantakrishna Avyar. J. 

— The provisions of Paras. 1 to 16. Sch. 11 , Civil 
P. C., could not be applied to an arbitration outside 
Court, exceot in so far as they are consistent with 
the provisions of the agreement between the parties 
filed under Para. 17. AIR (V 18) 1931 Mad 28 : 
32 MLW 905 : (1930) MWN 1028 : 60 MLJ 676 : 54 
Mad 469 : 129 Ind Cas 

-Sell. 2, Para 17 — Agricultural land in Punjab 

*— Principle explained. 

Per Jai Lai. J. — There should be no objection 
tc civil Court pronouncing in dement, with rpeard 

to partition of revenue paying land as Court merely 

files award by arbitrators and does not adjudicate 

5P.Y.D./D.F. 34 
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upon merits. Where an agreement to refer autho¬ 
rizes tne arbitrators to dtciae hie question ol title 
and also to make a partition ol joint agricultural land 
along with other joint property, the Court can allow 
the agreement to be filed and make a reference to 
the aroitrators. Upon receipt of the award it may 
be that the Court can, however, only pass a 
decree with regard to non-agricuitural property and 
can grant only a declaration of title with regard 
to the agricultural land, as determined by the award, 
leaving it to the parties to enforce partition in 
accordance with the award in revenue Court. AIR 
(V 17) 1930 Lah 836 (DB). 

-Sch. 2, Para. 17 — Scope. 

Clauses 17 to 21 do not apply to submissions to 
which the Arbitration Act applies. 94 Ind Cas 177 • 
43 CLJ 292 : AIR (Vol 13) 1926 Cal. 730 (DB)'. 

-Sch. 2, Para 17 — Court has no power without 

consent of parties to adjudicate upon an application 
made under Cl. 17 as though it were made under 
die Arbitration Act. 94 Ind Cas 177 : 43 CLJ 292 : 
AIR (Vo) 13) 1926 Cal 730 (DB). 

-Sch. 2, Paras. 17 (1) and (4) and 20 —Arbitra¬ 
tion and award — Effect — Powers of arbitrator 
— Right of parties. 

Where the reference to arbitration is valid the 
parties may go to Court and pray for filing the 
argeement and take action under it or on their 
cwn account to call the arbitrator to give a deci¬ 
sion. If the the arbitrator makes an award the 
party in whose favour it is made, can sue for a 
decree in terms of the award. 

Where there has once been a valid reference to 
arbitration, the arbitrator is entitled to proceed 
with it, even if one of the parties refuses to submit 
to his arbitration. A party cannot knowingly take 
advantage of a clerical error in the notice given 
to him by the arbitrator as regards the date of 
enquiry. A party may for just cause rescind a 
contract to refer to arbitration but is not entitled 
to do so without any cause whatsover. There 
can be no objection (o a suit on an award with an 
alternative prayer for decision cn the merits since 
such a combination is convenient and prejudices 
no one. 12 PR 19 i 7 : 39 ind Cas 349 ; AIR (Vol 
4) 1917 Lah 65 (DB). 

•-Sch. 2. Para. 17 (1) — Dispute as to right to 

public trust. 

A dispute as to which of several claimants is 
mutawalli to a public ’rust cannot be settled by 
arbitrators and should be decided by Court, l Pat 
LW 260 : (1917) ACC 93 : 33 Ind Cas 296 : AIR 
(Vol 4) 1917 Pat 392 (DB). 

2. Fees of pleader. 

-Sch. 2, Para, 17 — Oudh Civil Rules. 

Proceedings before an arbitrator and proceedings 
subsequent to the award are all proceedings in the 
matter of an application made by a party under 
para. 17. Sch. 2. and according to R. 289 ( 6 ) only 
one-fourth of the fee payable to pleaders in the 
case of suits decided on merits on contest can be 
taxed. 7 OWN 97 : AIR (Vol 17) 1930 Oudh 89 
(DB). 

3. Limitation and laches. 

-Sch. 2, Para 17 — The statutory Period ot 

limitation cannot be cut down by mere inaction 
The delay must be such delay as to lead to the 
inference that the parties had abandoned the re¬ 
ference to arbitration, and anything short of this 
inference does not make any difference. AIR (Vol 
20) 1933 Lah 18 : 150 Ind Cas 674. 

-Sell. 2, Paras. 17, 5, 1 — Delay cf three years 

— Effect — Lapse of agreement. 

The claimant in a reference to arbitration is 
bound to prosecute the proceedings and if there 
is an unreasonable delay in proceedings with an 
agreement to refer, the agreement lapses and the 
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Court has no power to make the agreement a rule 
of the Court. AIR (Vol 18) 1931 Bom 529 (2) ; 
33 Bom LR 1022 ; 134 Ind Cas 733. 

-Sch. 2, Para. 17 (4) — Reference to arbitration 

— Inaction of parties — Agreement to reier — 
Filing of. 

The conduct of the parties, coupled with th© 
long ana unexplained delay of six years amounted 
to a cancellation of the agreement to refer their 
disputes to arbitration and the agreement couid 
not be filed. 54 Ind Cas 126 : AIR (Vol 7) 1920 
Nag 29. 

4. Objections to award. 

-Sch. 2, Para 17 — Oojection to award — Mis¬ 
take in alfixing court-fee due to bona fide mistake of 
Counsel—Deficit made good at earliest opportunity— 
Court should act under S. 1*9 Civil P. C. and 
accept the requisite court-fee and not dismiss tn© 
objections. AIR (Vol 24) 1937 Lah 276 : 174 Ind 
Cas 21. 

-Soh. 2, Para. 17 — Omission to give notice. — 

Effect of. 

The non-respresentation of a party at arbitration 
proceedings through want ot iorinal notice of 
the proceedings is no ground for challenging an 
award when that party had actual knowledge of 
the proceedings and also an opportunity of putting 
its point of view before the Court. 123 Ind Cas 694 
: AIR (Vol 17) 1930 Sind 190 (DB). 

-Sch. 2, Para. 17 — Objection to jurisdiction 

after reference. 

Where the parties accepted the decision of the 
Court who referred the matter in suit to arbitra¬ 
tors and appeared and fully prosecuted their case 
before the arbitrators. They could not afterwaids, 
challenge the award on the ground of want of 
jurisdiction in the tribunal chosen by themselves. 
59 Ind Cas 801 : 42 All 661 : 18 ALJ 644 : 2 UPLR 
(A) 240 : AIR (Vol 7) 1920 All 249 (DB). 

5. Death of or refusal by arbitrator. 

--Sch. 2, Paras. 17 and 5 — Scope — Agreement 

to refer to the arbitration of a named individual 

— Death of such individual before making award 

— Court, if can appoint another arbitrator in his 
place. 

When an agreement provides for arbitration 
by a named arbitrator or arbitrators, and such 
arbitrator or any one of such arbitrators is not 
available on account of death, refusal to act or 
other reasons before an application is made under 
para. 17 of Sch. II of the C. P. Code, the Court 
has no power to appoint on arbitrator in his place. 
It is only if there is no provision in the agreement 
for the appointment of an arbitrator and the par¬ 
ties cannot agree, that the Court has power to 
appoint an arbitrator. 

Where, however, on the date of an application 
under para. 17 the arbitrator was alive and died 
afterwards, the ease should be derided on the foot¬ 
ing that there was a valid order of reference to 
him and thereafter he died and the question, whe¬ 
ther under para. 5 another arbitrator can be ap¬ 
pointed by the Court in his place will have to be 
decided on the construction of the particular agree¬ 
ment. 

If the intention of the parties as expressed in 
the muehilikn is to be bound bv the derision of a 
particular arbitrator, nnv provision which enables 
the Court to appoint another arbitrator would not 
be consistent with the agreement. The choice of 
a particular arbitrator bv the parties is the result 
of personal confidence and trust in his knowledge 
character and qualification and the Question of the 
personnel of the arbitrator cannot he said to ho a 
subsidiary and incidental matter. ILR (1948) Mad 


837: 61 LW 165: 1948 MWN 185: AIR (Vol 35) 1948 
Mad 312; (1948) 1 MLJ 196 (FB). 

-Sch. 2, Para. 17 — Private reference — Par¬ 
ties leaving a contingency unprovided for — Court, 
if can make provision for such contingency. 

If parties to an agrement leave a contingency 
unprovided for, the Court will not be proceeding 
consistently with the agreement if it makes a pro¬ 
vision for such contingency. The lacuna, if any, 
is to be filled by the parties themselves and not by 
the Court. Where, therefore, parties to an agree¬ 
ment agree to refer their dispute to arbitrators 
nominated by each of them but the agreement 
makes no provision for the nomination of an arbi¬ 
trator in case any arbitrator already nominated 
refuses to act. the Court has no power to make the 
necessary appointment so as to make the agree¬ 
ment operative and effectual. AIR (Vol 25) 1938 
Lah 859 : ILR (1939) Lah 23: 41 PLR 464: 179 
Ind Cas 584 (DB). 

-Sch. 2, Para. 17, Cls. 4, 5 — Agreement to refer 

to specified arbitrators — Refusal of some of them 
to act — Agreement becomes incapable of per¬ 
formance — Reference to arbitrators willing to 
act, if can be made. 

An agreement to refer a matter to certain 
specified arbitrators becomes void and of no effect, 
if one of the arbitrators refuses to act, thus mak¬ 
ing the agreement incapable of performance and 
in such a case the Court has no jurisdiction under 
Cl. (4) of Para. 17 of Sch. II, Civil P. C., to make 
a reference to the arbitrators who are willing to 
act. Under Para. 5 of the Sch. II. Civil P. C. the 
Court has the power to appoint arbitrators in 
place of the arbitrator or arbitrators who refused 
to act. but Para. 19 of Sch. n, Civil P. C., can 
only come into operation when an order of refer¬ 
ence has already been made under Para. 17 of the 
said Schedule. The fact that the application pray¬ 
ing that the agreement be filed in Court and given 
effect to under Para 17 of Sch. II. Civil P. C., was 
made prior to the application of the arbitrators 
refusing to act as such, does not make anv differ¬ 
ence. AIR (Vol 22) 1935 Oudh 179 : 11 OWN (CC) 
1188 151 Ind Cas 1001 (DB). 

-Sch 2. Paras. 17. 5, 19 — Agreement to rercr 

to named arbitrators — Fresh arbitrator, if ean be 
appointed — Refusal of one arbitrator to act — 
Agreement, if becomes void. 

When an agreement is to refer the matter to 
certain named arbitrators, the Court Is bound to 
make an order of reference to such arbitrators and 
the Court cannot make an order of reference to 
two out of three arbitrators named in a deed of 
agreement, as such an order of reference will not 
be in accordance with the terms of the agreement 
within the meaning of Cl. (4) of Para. 17 of Sch. 
II, Civil P. C. The Court has no power to appoint 
a fresh arbitrator in the place of a person named 
who has refused to act unless an order of refer¬ 
ence had already been made. 

Apart from any enactment, an agreement to 
refer a matter to certain specified arbitrators be¬ 
comes void and of no effect if one or more of 
the arbitrators die or refuse to act. and thus make 
the agreement incapable of performance and In 
such a case the Court has no Inrisdlction under 
Cl. (4) of Para. 17 of Sch. IT. Civil P. C.. to make 
a reference to the arbitrators who are willing to 
act. Under Para. 5 of Sch. IT of the Code, the 
Court has the power to apnoint arbitrators In 
place of the arbitrator who dies or who refuses to 
net. but Pnrn. 19 of Sch. II of the Code can only 
come into operation when an order of reference 
had already been made under Para. 17 of the said 
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schedule. AIR (Vol 21) 1934 Oudh 67: 11 OWN 
(CC) 12; 9 Luck 321: 147 Ind Cas 1073 (DB). 

_ach. 2, Para. 17 — Aroitrator named m clause 

refusing to act — Power of Court to appoint fresh 
arbitrator when dominant intention is to refer to 
arbitration. 

On the refusal of an arbitrator named in the 
arbitration clause to act, the question that arises 
is one of intention in each case. If the domi¬ 
nant intention of the parties is that the matter 
should be referred to arbitration, then the fact 
that in the same or subsequent agreement the 
parties agreed on the personnel of the arbitrator 
makes no difference, and when that arbitrator 
either becomes incapable or refuses to act, the 
agreement to refer to arbitration remains and 
the Court can appoint a fresh arbitrator, if, on 
the other hand, the agreement of the parties in 
essence is to refer the case to the arbitration of 
a particular person or persons and to him or to 
them alone, then on the failure of that person 
or persons to act or his or their incapacity to do 
so, the agreement to refer to arbitration is itself 
gone and, therefore, the Court has no power to 
appoint an arbitrator; it makes no difference what¬ 
soever whether the contract itself contains the 
name of the arbitrator or whether the contract 
merely contains a clause to refer to arbitration 
and the arbitrator is appointed by the subsequent 
agreement. No doubt the presence of the name in 
the contract itself is a circumstance to be borne 
in mind in deciding the intention of the parties, 
but it does not affect the question further: 

Held, on the facts of the case that the in¬ 
tention clearly was to have a reference to arbitra¬ 
tion and the person of the arbitrator was a secon¬ 
dary agreement. AIR (Vol 20) 1933 Lah 18: 150 
Ind Cas 674. 

-Sch. 2, Paras. 17, 18 — Agreement to refer to 

named arbitrator — Absence of provision for ap¬ 
pointment of new arbitrator, if any arbitrator re¬ 
fuses to act — Refusal to act by one of the named 
arbitrators — Power of Court to make reference 
under Para. 17 (4) — Institution of suit — Stay, 
if can be granted. 

Where an agreement for reference to named 
arbitrators, contains no provision for the appoint¬ 
ment of another arbitrator, in the case of refusal 
of any of the arbitrators named in the agreement 
to act. the Court has no power to make a refer¬ 
ence under S. 17 (4). Civil P. C.. and stay of a 
suit for declaration as regards the matter in dis¬ 
pute cannot be ordered under Para. 18, Sch. II, 
Civil P. C. AIR (Vol 20) 1933 Rang 331 : 148 Ind 
Cas 291. 

-Sch. 2, Paras. 17, 5, 4 — Reference to two arbi¬ 
trators and umpire — One refusing to act. 

Paragraph 17 (4) of Sch II to the Civil P. 
C., does not empower the Court to appoint an 
arbitrator where an arbitrator named in the agree¬ 
ment of reference refuses to act. Paragraph 5 ap¬ 
plies to such a case. AIR 'Vol 18) 1931 Bom 
529 (2): 33 Bom LR 1022 : 134 Ind Cas 733. 

——Sch 2, Para. 17 — Revocation of reference. 

Where an order is made filing an agreement, 
but on finding that arbitrators were not willing 
to ac f the Court revokes the order of reference and 
dismisses the suit, the order is not appealable. 89 
Ind Cas 404: 48 All 27- 23 ALJ 891; 6 LRA Civ 575 
: AIR (Vol 13) 1926 All 55 (DB). 

—Sch. 2. Para. 17 — Order under. 

Anv order which in the event of the death of 
an arbitrator should be made can only be made 
und^r the Arbitration Act and then only if the 
conditions as to written notices prescribed by S. 8 
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have been fulfilled. 94 Ind Cas 177: 43 CLJ 292; 
AIR (Vol 13) 1926 Cal 730 (DB). 

-Sch. 2, Para. 17 — Reference out of Court — 

One arbitrator refusing to act. 

Where a party has gone to arbitration in a 
case in which, if it had refused to go to arbitra¬ 
tion, an order of reference would have been made 
under paragraph 17, it is too late for him, when 
a difficulty arises at a later stage of the proceed¬ 
ings, which has not been provided for unless an 
order of reference has been made, to dispute the 
right of his opponent to obtain an order of refer¬ 
ence under paragraph 17. 67 Ind Cas 739: 44 All 
523: 20 ALJ 327: AIR (Vol 9) 1922 All 133 (DB). 

-Sch. 2, Para. 17 (4) — Refusal of one of the 

arbitrators to act — Effect of. 

An agreement to refer a dispute to arbitra¬ 
tion does not become incapable of performance 
by the refusal of one of the arbitrators to act 
where there is a distinct provision authorising a 
party to appoint another arbitrator in his place. 155 
PR 1919: 55 PWR 1919: 51 Ind Cas 636- AIR (Vol 
6 ) 1919 Lah 231 (DB). 

-Sch. 2, Para 17 (4) — Death of two arbitrators 

— Rejection of application to file agreement. 

An agreement to refer to arbitration becomes 
ipso facto inoperative by the death of some of the 
arbitrators before the agreement is made a rule of 
the Court. Where the agreement became incap¬ 
able of performance it could not be filed in Court. 
71 PR 1918: 44 Ind Cas 366: AIR (Vol 6 ) 1919 Lah 
70 (DB). 

See also 11 Bur LT 160 : 42 Ind Cas 911 ( 1 ) : 
AIR (V 5) 1918 LB 114 (DB). 

-Sell. 2, Para. 17 (4) — Arbitrator refusing to 

act — Power to substitute. 

Where after the filing of an agreement under 
Para. 17, Sch. II, C. P. C., one of the arbitrators 
refuses to act as such, the Court has power under 
Para 19, read with Paras. 5 and 9, Sch. II, to sub¬ 
stitute another in his place. 4 OLJ 131; 40 Ind 
Cas 38 : AIR (Vol 4) 1917 Oudh 8 (DB). 

(See contra — 11 Bur LT 160 : 42 Ind Cas 911 
(1) : AIR (V 5) 1918 LB 114.) 

-Sch. 2, Para. 17 (1) — Arbitrators named. 

Clause 17 does not require that arbitrators 
should necessarily be named, in the agreement. 35 

PR 1911; <0 PWR 1911: 85 PLR 1911; 9 Ind Cas 
655. 

6. Powers and duties of Court. 

See also, N. 1. 

-Sch. 2, Para 17 — Where there is only an 

agreement for reference to arbitration, which is 
sought to be filed in Court, the Court cannot go 
beyond the terms of the agreement. AIR (Vol 28) 
1941 Pat 155: 19 Pat 927: 7 BR 615: 193 Ind Cas 
756 (DB). 

-Sch. 2, Para 17 — A person residing at M got 

certain ornaments insured with the defendant 
company — Clause of arbitration — Policy heav¬ 
ing the signatures of directors and of their local 
managers at C — The assured filing an applica¬ 
tion in the Court of M to file the agreement under 
Para. 17 — Company contending that the Court 
at M had no jurisdiction and that Sch. II did not 
apply : 

Held, that the part of cause of action arose at M. 
But as the Arbitration Act applied, the Court at 
M had no jurisdiction to entertain the application 
AIR (Vol 24) 1937 All 208 : (1937) ALJ 98 • 1937 
AWR (HC) 52 : ILR (1937) All 234 : 167 Ind Cas 
897 (DB). 

——Soli. 2, Para. 17 — Reference to several arbi¬ 
trators. 

When a reference is made to two or more arbi¬ 
trators the award is not valid unless it is concurred 
in by them all. 
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Where parties agree to refer a certain dispute 
to 3 arbitrators and one of them filed the agreement 
under Para. 17 (1), Court has no power to change 
the original agreement between parties and order 
that in case of disagreement among aroitrators 
the opinion of the majority should prevail. 97 
Ind Cas 824 : 24 MLW 384 : AIR (Voi 13) 1926 
Mad 1183 : 51 MLJ 440 (DB). 

-Sch. 2, Para. 17 — Discretion. 

There is no law which gives any power what¬ 
ever to the Court to superimpose its will on the 
parties. It has no discretion whatever to refuse 
to make the reference to the arbitrator or arbi¬ 
trators nominated by the parties. It is oni j when 
the parties cannot agree that it can exercise any 
discretion in the matter. G1 Ind Cas 390 • 2 PLT 
277 : 6 PLJ 287 : 1921 PHCC 170 : AIR’(Vol 8) 
1921 Pat 161 (DB). 

-Sch. 2, Para. 17 (1) — Civil Court — Jurisdiction 

—' Application to file agreement for reference to 
arbitration — Partition of agricultural land invol¬ 
ved in agreement. 

A Civil Court has no jurisdiction to entertain 
an application under Sch. II, Cl. 17 of the C. 1\ 
Code lor filing in Court an agreement for reference 
to arbitration, where the application related to 
the partition of agricultural land within the mean¬ 
ing of and for the purposes of S. 158 (2), Cls. (17) 
and (18) of the Punjab Land Revenue Act, (1887) 
46 PLR 1914 : 55 PWR 1914 : 22 Ind Cas 381 : AIR 
(Vol 1 ) 1914 Lah 296 

(For a case of partition of revenue paying land 
see 91 PLR 1917 : AIR (Vol 4) 1917 Lah 213 : 166 
PWR 1.017 : 42 Ind Cas 261 (1). ) 

-Sch. 2. Para. 17 (1) — Duty of Court — Terms 

of agreement. 

In acting under Cl. 17. the Court must refer the 
matter to arbitration in accordance with the terms 
of the agreement, A Court acts with material 
irregularity if it does not strictly comply with the 
terms of the agreement to refer to arbitration. 35 


and the other two applied under Para. 17 of Sen. 
II, Civil P. C., lor filing the agreement regarding 
reference to arbitration : 

Held, that there was no conflict of jurisdiction 
as between the Courts and the arbitrator The 
proper course lor the Court dealing with the’appli¬ 
cation for letters of administration in the circums¬ 
tances would be to stay its proceedings until the 
question of the validity of the agreement to refer 
the dispute to arbitration was decided in the pro¬ 
ceedings under Sch. II, Civil P. C., for this was the 
main issue in the latter proceedings and it had 
to be decided before making a reference to arbitra¬ 
tion. AIR (Vol 24) 1937 Luh 843 : lLtt (i 937) Lah 
433 : 39 PLR 852 : 172 Ind Cas 460 (DB). 

-Sch. 2, Para 17 — Parties coming to agreement 

during pendency of suit to withdraw suit anfl refer 
dispute to arbitration — Agreement, if can be filed 
in Court. 

Where during the pendency of a civil suit, the 
parties come to an agreement that the suit should 
be withdrawn and toe matter in dispute relerred to 
arbitration and the suit is accordingly withdrawn, 
the agreement can be filed in Court under Sch. n[ 
Para. 17. Civil P. C. AIR (Vol 22) 1935 Lah 59 : 
152 Ind Cas 614. 


-Sell. 2, Para 17 — Cause of action for applica¬ 
tion under Sch. II, Para. 17 Civil P. C. — Refusal 
to refer is cause of action. 

Refusal to refer to aroitration is a fundamental 
cause of action lor filing an agreement of reference 


and this it is that decides 


tne jurisdiction 


of the 


Court. AIR (Vol 20) 1933 Lah 18 


150 Ind Cas 674. 


-Sch. 2, Para. 17 — Reference without consent 

of court. 


An agreement to refer to arbitration matters in 
differences between the parties in a pending suit 
without the order of the Court under paras. 1 to 3, 
Sch. 2 is illegal and cannot be filed under para. 17 
of the schedule. 32 Bom LR 1403 : AIR (Vol 17) 
1930 Bom. 98. 


PR 1911 : 70 PWR 1911 : 85 PLR 1911 : 9 Ind Cas 
655. 

——Sell. II. Para 17. — Reference to private arbi¬ 
tration by parties pending a suit — Arbitration — 
Award — Application to file the award — Parties. 


I lie mere fact that litigants ninv agree to a 
private arbitration does not make that arbitration 
an arbitration in the suit unless there is an order 
of reference as contemplated b.v S. 506, C. P. C. (old) 
Consequently where the litigants in a suit referred 
the matter to arbitration, an application under S. 



C. P. C. 


is necessary; 


and the Court has 


no power on that application to dismiss the suit 
Pending before it, as soon as the other party denies 
the award, the application itself being foreign to 
the suit — (1900 3 Bom LR 777 (DB). 


6-A. Forum. 


See N. C. 


7. Reference to arbitrator. 

See also, N. 1 and 10. 


* Sell. 2, Para. 1/ — rending suit — Withdrawal of 
application maintainable. 

During the pendency of a civil suit the parties 
to the case came to an agreement that the subject- 
matter of the dispute should be referred to arbitra¬ 
tion and that the pending suit should be withdrawn. 
An application was accordingly presented to the 
Court that the parties intended to refer the matter 
to arbitration and the suit was allowed to be with¬ 
drawn. Thereupon an application was made under 
Para. 17 (4) of the second Schedule of C. P. Code 
for the filing of the agreement in Court. An objec¬ 
tion was raised on behalf of the defendants that 
the agreement could not be filed inasmuch as it 
was made during the pendency of the suit. 

Held, that as the suit had been withdrawn and 
the subject-matter of the dispute was no longer 
before any Court there was no objection to the 
agreement being filed. 12 LLJ 24 | 122 Ind Cas 
237 : AIR (Vol 17) 1930 Lah 1066. 


-Sell. 2. Para 17 — Sons of deceased agreeing 

to refer dispute as to division of property to 
arbitration — One of them subsequently applying 
for letters of administration — Anplieation by rest 
under Para. 17, for filing' agreement — Competency 
of. 


A private tribunal such as an arbitrator cannot 


oust 


iorisdiYlion of Courts, but |l*o rule aonlies 


-Sell. 2, Para. 17 — Reference on question of 

title. 

Though civil Courts have no jurisdiction to 
divide revenue paying land by metes and bounds, 
ihc jurisdiction of tlie civil Court to decide ques¬ 
tions of title is not affected by it and it is compe¬ 
tent for the Court to refer .such questions to arbi¬ 
tration. AIR (Vol 17) 1930 Lah 83S (DB). 


only when the matter to be decided by the arbi¬ 
trator is indentical with the matter to be decided 
bv the Court. 

Whore the three sons of a deceased agreed to 
refer the dispute regarding division of the property 
of the deceased to arbitration, but one of them 
subsequently applied for letters of administration 


“—Sob. 2, Para. 17 — Reference on partnership 
dispute — Strict — Construction of arbitration 

clause. 

A clause relating to the submission of a dispute 
to arbitration must be construed strictly and the 
provision in a pnrtnershto agreement that at the 
termination of the partnership arbitrators should 




1065 CIYIL P. C. (5 of 1908), Sch. 2, Para 17—7. Reference to Arbitrator 


be appointed to settle all disputes does not include 
the question whether the partnership has been 
terminated or ousts the Court’s jurisdiction to 
take accounts. 123 Ind Cas 698: AIR (Vol 17) 1930 
Sind 202 (DB). 

-Sch. 2, Para. 17 — Agreement with company 

to refer. 

Where an agreement is made with a company to 
refer to arbitration under certain contingencies, a 
Court has no jurisdiction to file the agreement to 
refer inasmuch as Arbitration Act is made appli¬ 
cable to such agreements by S. 152, Companies Act 
and S. 3, Arbitration Act, excludes Sch. 2, Para. 
17, from the operation of that Act. 118 Ind Cas 
533: AIR (Vol 16) 1929 Lah 246. 

-Sch. 2, Para. 17 — Parties cannot have an 

agreement to refer to arbitration disputes in a 
pending suit filed under Para. 17 of the second 
schedule. Such disputes cannot be referred under 
Para. 17 in conjunction with other disputes. 89 
Ind Cas 335: AIR (Vol 13) 1926 Sind 5 (DB). 

-Sch. 2, Para. 17 — Application under — Not a 

suit within Deccan Agriculturists’ Relief Act, S. 3. 

An application to file a reference under cl. 17 
of Sch. 2, C. P. Code, is not a suit and it is doubt¬ 
ful if an application under cl. 20 to file an award 
even when an agriculturist is a party, can be 
called a suit; but in any case it is not a suit of 
the description mentioned in S. 3, cl. (w), (y) or 
(z) of the Deccan Agriculturists’ Relief Act and 
the Court can file the award to which an agricul¬ 
turist is a party and on whose property a mort¬ 
gagee is created by the award, without adjusting 
accounts under Ss. 12 and 13 of the Act. 83 Ind 
Cas 548: 17 SLR 178: AIR (Vol 11) 1924 Sind 23 
(DB). 

-Sch. 2, Para. 17 — Order of Court — Right to. 

The mere fact that the objecting party has gone 
to arbitration as though an order of reierence had 
been made without insisting upon the order of 
reference, is conclusive against him if his oppo¬ 
nent should at any later stage require an order 
of reference in order to file an application for 
some further step to be taken by the Court. The 
fact that a party has already consented to arbi¬ 
tration which has been going on for a very long 
time, entitles the opponent absolutely to an order 
of a reference under paragraph 17. 64 Ind Cas 459: 
19 ALJ 823 : AIR (V 8) ‘1921 All 188 (DB). 

-Sch. 2, Para. 17 — Withdrawal on the ground 

of misconception. 

'Where some of the parties to an agreement to 
arbitration are minors represented by their mother 
and the other party to the agreement enters into 
it under a misconception as to the authority of 
the minors’ mother to enter into the agreement 
he is entitled to withdraw from the agreement 
when it is found that the mother has no autho¬ 
rity to enter into such agreement. 26 CWN 246: 
AIR (Vol 8) 1921 Cal 818 (DB). 

-Sch. 2, Para. 17 — Reference with consent — 

Second reference. 

The Court is not competent, without the con¬ 
sent of the parties, to make another order of refer¬ 
ence when tile first arbitration proved abortive. (SI 
Ind Cas 390: 2 PLT 277: 6 PLJ 287: 1921 PHCC 
170: AIR (Vol 8) 1921 Pat 161 (DB). 

*-Sch. 2, Para. 17 — Not a suit. 

Although when an application js presented under 
para. 17 (1), the application has to be numbered 
and registered as a suit, yet that does not mean 
that the application is in fact a suit within the 
meaning of the term as used in the Code. 61 Ind 
Cas 390: 2 PLT 277: 6 PLJ 287: 1921 PHCC 170: 
AIR (Vol 8) 1921 Pat 161 (DB). 
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-Sch. 2, Para. 17 (1) — Pending suit — Agree¬ 
ment to refer. 

A private agreement to refer to arbitration cer¬ 
tain matters, some oi whicn form tne subject of 
pending suits is not interdicted bat where an appli¬ 
cation is rnaae to file it in Court the order oi re¬ 
ierence must oe connned to matters not covered 
by tne pending suits unless such suits have oeen 
meanwhile withdrawn or stayed pending reierence. 
4 OLJ 131: 40 Ind Cas 38: AIR (Vol 4> lyi/ Oadh 
8 UJ&). 

-Sch. 2, Para. 17 — Jurisdiction — Arbitration — 

Agreement to refer disputes under contract. 

A ciause in a contract to deliver wheat at .bahore 
providing that disputes arising under the contract 
would be referred to arbitration in Karachi, can- 
net oe enrorced in tne case of a dispute as to non¬ 
delivery of wneat. 54 PWR 1913: 124 PLR 1913: 
13 ino Cas 316. 

-Sch. 2, Para. 17 (1) — Agreement in writing —* 

Pending suit. 

c^uaeie: — Whether a petition for reference of 
a pending suit to arbitration is an agreement with¬ 
in the meaning of Para, 17. 17 PR 1911: oO PLR 

1911: 39 and *00 PwR 1911: 9 Ind Cas 195. 

-Sen. Para. 17 (1) — Future differences — 

Reference. 

Per Pratt, J. C. — Though parties may agree to 
refer luture differences to arbitration yet no ac¬ 
tual reierence can be made until such differences 
have arisen and are ctill subsisting. (1911) 5 SLR 
92: 12 Ind Cas 639 (DB). 

-Sch. 2, Para. 17 (1) — Parties — Agreement 

between some only. 

An award made on a private reference to which 
some Oj. the plamtins and the defendants were par¬ 
ties, is binding as between the parties. (19101 37 
Cal 63: 14 Cal WN 75: 10 CLJ 41: 2 Ind Cas 414 
(DB). 

(See contra 9 Bui* LT 253: 38 Ind Cas 577: AIR 
(Vol 4) 1917 UB 6). 

7A. Death of party. 

-Sch. 2, Para. 17 (4) — Death of party — Re¬ 
fusal to proceed. 

During the pendency of the arbitration proceed¬ 
ings on a private reierence, one of the parties died 
and the arbitrator refused to go on with the arbi¬ 
tration. On an application 101 * riling tne agree¬ 
ment, held, the Court could not order the arbitra¬ 
tor to carry cn the arbitration proceedings. 42 All 
191: 1 LPLR (HCi 67: 18 ALJ 76: 54 Ind Cas 366: 
AIR (Vol 6) 1919 All 48 (DB). 

8. Revision and appeal. 

-Sch. 2, Paras. 17, 16, 19 — Award arrived at 

under Para. 17 — Decree following the award — 
Appeal, if lies from it. 

No appeal lies from a decree follow ing an award 
arrived at under Para. 17, Sch. II, Civil P. C. ex¬ 
cept in so far as the decree is at variance with 
the award. In the case of a pending suit no such 
appeal would lie under the terms of Para. 16 of 
the same schedule and in the case of an award 
without the intervention of a Court no appeal 
would lie under the terms of Para, 21 of the same 
schedule, and under Para. 19 all the foregoing pro¬ 
visions, i.e., all the provisions from Paras. 1 lo 16 
are made applicable to proceedings under Para. 17 
so far as they are consistent with any agreement 
hied under that paragraph. AIR (Vol 23) 1936 
Lah 617: 160 Ind Cas 107o (DB). 

-Sch. 2, Para. 17 — Procedure. 

An order under the last portion of R. 17 (4) 
directing a party to nominate an arbitrator or to 
appoint one itself, is one ancillery to an order under 
the earlier portion of the sub-rule ordering an 
agreement to be filed and can be passed only when 
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an order under the earlier portion Is in existence 
and where such an order is parsed without an 
order under earlier portion, it is liaoie to De revised. 
94 Ind Gas 483: AIR (Vol 13; 19^(5 Lah 505. 

-bell. 2, Taras. 17, 20 and Zi — Scope of — 

Application to lile award — Material irregularity 
— lie vision. 

Sen. II, Para. 20 applies to an application for 
filing an award already made without the inter¬ 
vention of the Court and not to an application 
for filing an award which has not been passed 
even till the date of the application. Para. 17 is 
applicable to the latter case. A revision lies 
against a decree based upon an aroitration award 
on the ground of material irregularity with re¬ 
ference f o the proceedings of me Lower Court 
and not with reference to the proceedings of the 
arbitrators. 90 PWR 1918: 45 Ind Cas 547: AIR 
(Vol 5) 1918 Lah 284. 

-Sell. 2, Paras. 17 (4) and 19 — Suit — Refer¬ 
ence — Order setting aside award — Decree — 
Appeal. 

A suit is a process for the recovery of a right 
or claim and can be prosecuted either in a regu¬ 
lar Court of law or partly before a private tri¬ 
bunal and partly in a Court of law. An appli¬ 
cation to a Court asking for assistance to prose¬ 
cute a claim before a private tribunal cannot be 
converted into a ‘suit’ by the mere process of 
numbering and registering the application as a 
suit. An order setting aside an award is not a 
decree and is not appealable. 8 SLR 260: 28 Ind 
Cas 60: AIR (Vol 1; 1914 Sind 122 (DB). 


9. "Sufficient cause.** 

Sell. 2, Para 17, Sub-Para 4 — ‘‘Sufficient cause’* 
scope of — Held, that the agreement to refer should 
not be ordered to be filed. 

lhe words '‘sullicient cause*’ in Sub-Para 4 or Para 
17, Sch. 11, Civil P. C\, cover all the grounds of jus¬ 
tice, equity and good conscience on which a Court 
thinks an agreement should not be ordered to be 
1 ilcd. flic words should not be confined to grounds 
such as arc mentioned in Para 14, namely, the award 
having lclt undetermined any ol the matters refer¬ 
red to arbitration, or determining any matter not so 
lefcned, the award being indefinite and incapable 
of execution, and there being an objection to the 
legality of the award apparent on the lace of it: 

Held, that the circumstances that all the arbi¬ 
trators were related to one ol the parties to the re¬ 
ferred, in one way or the other, showed that even 
if the arbitrators be not partial they could not com¬ 
mand the confidence ol the other party and it would 
be wholly inequitable to compel him to submit him- 
sell to their arbitration and consequently the agree¬ 
ment to refer should not be ordered to be filed. 
Allt (Yol 24) 1937 Oudh 436: 1937 OWN (CC) 792: 
13 Luck 128: 170 Ind Cas 490 (DB). 

- Sch. 2, Para 17 — Agreement not furthcoming 
and terms not known — Whether ran be filed. 

Paragraph 17 of Sch. 11, Civil P. C. contemplates 
| at the agreement should be in writing and should 
be before the Court, so that it may be ordered to be 
filed in order that an arbitrator may be appointed 
in accordance with its provisions and he may be 
called upon to act upon the agreement. It is not ne¬ 
cessary that the document should be in the form of 
a written contract signed by the parties so as to be an 
instrument or document; but it is certainly necessary 
that there should bo some writing which should em¬ 
body the whole ol the agreement. Once the Court 


is satisfied tiiat file agreement, which is in writing 
and is utiore it was entered into by tne parties, it 
can proceed under Para 1 /, but waere no writing is 
prouuced and die terms ol it are not admitted, the 
Court cannot oruer it to be tiled witnout lirst as¬ 
certaining tbe terms as to which it would have to 
hold an enquiry. YVnere, diereiore, the original 
document is not forthcoming and its terms cannot 
be ascertained exactly, auu, diereiore, it would be 
impossible lor arbitrator to decide how to act, it 
is a sufficient cause lor not ordering die agreement to 
be tiled. AIK (Vol 22) l93o All 886: (193o) ALJ 
998: 1935 ANVK (11C) 984: 156 And Cas 9U4 (DB). 

-Sch. 2, Para 17 — Revocation of submission to 

arbitration — Relationship ol arbitrator to a party_ 

Whetner sufficient cause. 

It is not open to a party to an agreement of refer¬ 
ence to revoke the submission tu arbitration except 
lor good cause. But on tne other hand, when good 
cause has been shown there is no doubt that such re¬ 
vocations can be and are allowed. The lact that the 
arbitrator is related to one of the parties as the bro¬ 
ther ol his son-in-law affords a real likelihood ol an op¬ 
erative prejudice on his part, and the existence of 
such relationship with one ol the parties unknown to 
the other disqualifies him from acting as an arbitra¬ 
tor. 

The words ‘sufficient cause’ are not to be confined 
within the narrow compass of fraud, coercion and 
undue influence. There are other causes besides 
these which may be sufficient for the reversal of an 
order under Sch. II, Para 17, Civil P. C. 

Where a party is called upon to show cause why 
an order to revoke submission to arbitration should 
not be made, it is plainly necessary for him to show 
what cause he had there and then. It would not be 
proper lor him to sit silent and to say nothing. If 
there was sufficient grdlmd for setting aside the award 
when made, there could be no reason why the arbi¬ 
trator should waste his time by going on with pro¬ 
ceedings foredoomed to futility. 

In case of arbitration where a person is appointed 
by two parties to exercise judicial duties there should 
be uberrima fides on the part of all parties concerned 
in relation to his selection and appointment, & every 
disclosure which might in the least alfect the minds of 
those who are proposing to submit their dispute to 
the arbitrament of any particular individual, as re¬ 
gards his selection and fitness for the post, ought to 
be made, so that each party may have every oppor¬ 
tunity of considering whether the reference to arbi¬ 
tration to that particular individual should or should 
not be made. AIK (Vol 20) 1933 Sind 68: 143 Ind 
Cas 635 (DB). 

-Sch. 11, Paras 17, 18 and 19 — Arbitration out 

of Court — Agreement to refer — Death of one of the 
arbitrators — Suit — Application for stay — Powers 
of Court. 


1 he parties had agreed to refer their disputes t 
arbitration and abide by the unanimous award of thre 
specified arbitrators. Pending arbitration proceed 
ings, one of the arbitrators died. The agreement con 
tained no provision tor filling up the vacancy. On 
ol the parties thereupon filed a suit and the other ap 
plied under para 18 (Sch. 11 C. P. Code) for stay. 

Held, the Court had no power to stay the proceed 
ings as the agreement became inoperative on th 
death of one ol the arbitrators. Any reference mad 




1070 


G1Y1L P. G. (5 of 1908), Sch. 2, Para 17 — 9. “Sufficient cause” 


1069 

by the Court to two of the arbitrators only or after 
substituting a new arbitrator in the place of the de¬ 
ceased would not be consistent with the agreement. 
That is a sufficient reason within the meaning of paras 
17 (4) and 18 of Sch. II. The provisions of paras 4 
and 5 cannot be invoked; those provisions can only 
be applied if they are consistent with the agreement, 
(vide para 19). 19 ALJ 823 and 44A 523 not followed. 
AIR (Vol 18) 1931 Mad 28: 1930 MWN 1028: 32 
MLW 905 (DB). 

10. Validity of reference. 

See also, N. 1 and 7. 

_Sch. 2, Para 17 — Power of guardian to refer 

dispute. 

The guardian mother of minor has authority to 
agree to refer the disputes arising inside the family 
to the decision of arbitrators under Para 17 (1), where 
she finds that it is for the benefit of the minor. AIR 
(Vol 26) 1939 Cal 557: 187 Ind Cas 80 (DB). 

-Sch. 2, Para 17 — Application to file agreement 

_ Arbitrator delivering his award and filing it in 

Court before disposal of the application — Procedure 
pointed out. 

In a case where at the time when the application 
under para 17 to file the agreement was made, the 
arbitrator had not entered upon the arbitration, but 
before the application could be disposed of, he had 
actually delivered his award and filed it in Court. 
Held, that the application had become infructuous 
and the Court cannot make another reference to the 
arbitrator as the object of having the agreement to 
refer to arbitration filed in Court under para 17 which 
is to direct the arbitrator to enter upon his duties and 
to deliver his award, is achieved though not through 
the agency of the Court. The proper course for the 
parties to follow in such a case is to take steps under 
para 20 to have the award made a rule of Court. This 
may be done either by amendment of the previous 
application or by withdrawing it and filing a fresh 
application under para 20. AIR (Vol 15) 1928 Lah 
170: 108 Ind Cas 180. 

_Sch. 2, Para 17 — Remission of award — There 

should be no distinction between reference through 
Court and private reference. 

The provisions of para 21 have been interpreted as 
precluding the remission of an award to the arbitrator 
for reconsideration, but the distinction in die matter 
of remitting an award for reconsideration is difficult 
to understand between proceedings when reference to 
arbitration is filed in Court and those where no such 
reference is filed but only the final award is desired 
to be filed. There is no apparent reason to discour¬ 
age arbitration without the intervention of a Court 
by penalizing it to this extent that a slight mistake 
therein which could easily be rectified by a remis¬ 
sion to the arbitrator, would completely invalidate 
the award. In fact an award given without the in¬ 
tervention of the Court should be treated with great¬ 
er indulgence, and larger opportunities for its recti¬ 
fication should be given as in such a case the arbi¬ 
trator acts without any guidance from a Court of law. 
AIR (Vol 13) 1926 All 501: 95 Ind Cas 416: 48 All 
475 : 24 ALJ 480 (DB). 

-Sch. 2, Para 17 — Reference by pleader. 

Pleader appearing for another pleader, cannot make 
a valid reference to arbitration on behalf of the lat¬ 
ter’s client, without a v&kalatnama authorizing him 

to do so. AIR (Vol 13) 1926 Lah 563: 96 Ind Cas 277. 


-Sch. 2, Para 17 (1) — Agreement by guardian. 

Where one of the two appointed guardians con¬ 
sents to die agreement to reier to arbitration subse- 
quendy but not at the time of the agreement, die 
agreement is not valid. AIR (Vol 8) 1921 Cal 818: 47 
Cal 713: 57 Ind Cas 945 (DB). 

-Sch. 2, Para 17 (1) — Agreement to refer — 

Cross-contracts containing similar provisions — Effect 
Where diere is a contract for die sale of goods 
and a subsequent cross-co..tr~ct containing the same 
clauses for die same quantity of goods of die same 
kind and for the same delivery, the earlier contract is 
extinguished by the later cross-contract which has 
the effect of fixing the difference to be paid by one 
party to the other. The parties to die earlier contract 
cannot claim arbitration as tiiere is no difference 
which is referable to arbitration; mere non-payment is 
not such a difference. AIR (Vol 7) 1920 Sind 21. 14 
SLR 18: 56 Ind Cas 514 (DB). 

_Sell. 2, Para 17 (1) — Consent to reference ob¬ 
tained by misrepresentation. 

A party induced by misrepresentation to refer a 
dispute to arbitration Ls at liberty to revoke the re¬ 
ference; such an agreement cannot be filed in Court. 

AIR (Vol 6) 1919 Lah 140: 50 Ind Cas 637. 

-Sch. 2, Paras 17 (1) and 20 — Pending suit — 

Agreement to refer — Bar — Award. 

Paras 17 and 20 apply only to cases when there is 
no suit relating to the same matter already pending 
between die parties who are affected by die agree¬ 
ment to refer or by the award. The previously institu¬ 
ted suit is not barred by reason only of an agree¬ 
ment being made between the parties for refeience 
to arbitration without the intervention of die Court. 
An award in pursuance of such an agreement with¬ 
out reference to the Court cannot be taken cogniz¬ 
ance of by die Court so as to be made the basis of 
a proceeding under Para 20. llo PR 1912; 191 PWR 
1912: 6 PLR 192 (Sup.): 15 Ind Cas 140 (DB). 

-Sch. 2, Paras 17 (1) and 18 — Agreement to re¬ 
fer — Refusal by one party — Remedy of the other. 

If one party to a contract to make reference, re¬ 
fuses to go on, die other party may within the period 
of limitation take steps to enforce the decision or 
may sue for damages for breach of contract; if he 
does neither, the contract is non-existent in the eye 
of law. (1910) 6 Ind Cas 420 (All) (DB). 

11. Decree on award. 

-Sch. 2, Para 17 — Mortgage decree on award. 

Mortgage decree passed in terms of an award made 
under Sch. 2, para 17 is not a decree under O. 34, R. 
4. and therefore R. 5 has no application. AIR (Vol 
14) 1927 Sind 103: 19 SLR 202: 99 Ind Cas 178 

(DB). 

-Sch. 2, Paras 17, 20 and 21 and O. 23 R. 3 

Reference to arbitration — Decree in terms of award. 

An award on a reference by the parties to a suit 
without the intervention of the Court is like an ad¬ 
justment under O. 23, R. 3. The Court must find 
whether it binds the parties. Where defendant was 
given time to file an award while he had not filed, 
the written statement in the ordinary course. 

Held, that the Court should have ordered the 
defendant to file a written statement pleading the 
award. 

Per Macleod, C. J. — Where parties make an 
agreement to refer the dispute in a suit to arbitration 
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an order of the Court under Paras 1 to 16 will apply. 
But where they do not make an agreement an order 
of tiie Court cannot be filed under Para 17 nor the 
award under Para. 20 or 21. If the parties consent 
alter the award is made they can get a consent 
decree and an order recording the terms of the ad¬ 
justment is unnecessary. Any of the parties can sue 
to enforce the award and apply for a stay oi the ori¬ 
ginal suit, though either of them is entitled to have 
the question oi the binding nature of the award de¬ 
termined in the original suit. 

Per Fawcett, J. — An award on matters in suit 

decision of the suit can be recorded un¬ 
der O. 23, R. 3. Paras 20 and 21 do not apply to cases 
where matters referred to arbitration are the subject- 
matter of a pending suit. AIR (Vol 8) 1921 Bom 310: 
22 Bom LR 1048: 59 Ind Cas 53 (DB). 

-Sch. 2 Para 18. 

See also Arbitration Act 1940, S. 34. 

1. Scope and object. 

2. “Earliest opportunity/* 

3. Award made prior to suit. 

4. Sufficient cause Burden of proof. 

5. Direction of Court to stay suit. 

6. Dispute as to agreement to refer — Validity 
of agreement. 

7. Removal of stay order. 

8. Appeal. 

9. Presidency Small Cause Court’s power to 
stay. 

1. Scope of object. 

77 2 > P‘ flra 18 — Contract to refer matter to ar- 

brtrat'on — One party backing out and suing other 
No application by other party for stay — Jurisdic- 

HUII, 

Once a machinery by which the parties can have 
their dispute settled by arbitrators is provided, the 
choice to have the dispute so settled is to be left to 
t iem II any party who lias contracted to settle such 
dispute by arbitration backs out of it and institutes 
a suit in disregard of the contract, the Court has 
been given discretion at the instance of the other 
party to have the suit stayed. If the other party 

settbne d , ° f rly , S " ing to t,u ' ir contract tor 

settling the matter l,y arbitration, it must apply to 

the Court to stay the suit before settlement of issues. 

Bu ,f neither party wishes to have recourse to arbi- 

t.a am, the ordinary tribunals established by law 

u have jurisdiction to pronounce judgment upon the 

nuRers in dispute. AIR (Vol 26) 1939 p-p ) ic. 17 

Pat 29 * 5 M 352: 4 CLT 17: 180 Ind Cas 122 03B). 
its-l/sia 2 ’f Pai ? 18 T Aglccnlcnl t0 arhitrate, if by 

be sine die ~ S ‘ ay Um ' Cr 1>ara 1S ’ shoM 

to arl it'"t* 7 ° f Sch ’ iMf shows . ™ agreement 
to <u bit,ate docs not operate as a stay of suit. 

its dnti C ' , " , \', ,:,gl ’! 1101 IO *enounei' its powers and 

exercise S 1 ' dlspos, "S « suit; it is bound to 

exercise as much control as it can over the pr ered- 

ings before the arbitrator. It is the dutv of the Court 

uhitr r at t,C Par ' 1 icS (1 ° n ° f (lr,a >' lhc disposal of the 
« iha ion proceedings and to see that as lar as pos- 

,7°' ll,e y P r<)s 'ccutc thost' proceedings. Where it 
adjourns a ease undr r Para 18. Sell. II, the proper or- 

Km r Vf yT i S on- ,, ? t .n iU,jo,,r,,< ' (1 Sinc (llc ” Am (Vol 25) 

“ >: ( ,f) 3S) 1 MLJ 38: (1938) MVVN 1124 
m Ind Cas 410. 
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Sch. 2, Para 18 — Provisions are mandatory. 

The wording of Para 18, Sch. 11, as well as of S. 
22, Civil P. C., is clearly mandatory. Courts cannot 
treat some laws of tue Legislature as being less bind¬ 
ing on tnem than others. AiR (Vol 25) 1938 Mad 205- 
(1938) 1 MLJ 38: (1938) MVVN 1124 (2): 177 Ind 
Cas 440. 

■-Sch. 2, Para 18 — Arbitration — Stay of pend¬ 

ing suit. 

Para 18 does not apply if an order for stay of 
a suit is vacated owing to the refusal of one of the 
arbitrators to act and the suit is proceeded with. 
The question wiiether the arbitration agreement and 
the proceedings had tnereunder formed a bar to the 
suit will have to be determined in the suit itself AIR 
(Vol 6) 1919 Cal 295: 23 CWN 293: 50 Iud Cas 879 
(DB). 

2. ‘‘Earliest opportunity/’ 

Sch. 2, Para 18 — Petition for stay, three years 
after suit and at instance of Court — Para 18, if com¬ 
plied with. 

Where at the instance of the Court a petition for 
stay, is filed after three years from the filing of the 
suit and after the framing of the issues, the provisions 
of Para 18 of Sch. II cannot be said to have been 
complied with. AIR (Vol 25) 1938 Mad 205: (1938) 1 
MLJ 38: (1938) MVVN 1124 (2): 177 Ind Cas 440. 

-Sch. 2, Para 18 — Contract embodying arbitra¬ 
tion clause — One parly filing suit — The other 
not objecting or asking lor stay : 

Held, that the other party could not object later 
on as to the maintainability of the suit. AIR (Vol 22> 
1935 Lah 775: 160 Ind Cas 739 (DB). 

Sch. 2, Para 18 — Stay of suit — Power of 
Court discretionary — Application by party to suit 
necessary — Application when should be made. 

The power vested in a Court to stay a suit under 
Para 18 is purely discretionary and can be exercised 
only on an application made tor that purpose by one 
ol the parties to the suit at or before the settlement 
oi issues. AIR (Vol 1) 1914 Lah 436: 92 PR 1913: 109 
PLR 1914: 22 Ind Cas 811 (DB). 

3. Award made prior to suit. 

Sch. 2, Para S — Suit stayed and award given 

Award not filed in Court — Matter, il can be agi¬ 
tated in another forum. 

> xv,Kn a suit is stayed under Sch. II, Para 18, Civil 
1 . C., and once the award is given, no question of 
fhe continuance of the suit can arise. The matters 
in issue^ must be considered to have been decided and 
pioceedings thereatU t must commence de novo, 
wiietiKT under the provisions of the Second Sche¬ 
dule or otherwise upon the award. It is not neces- 
saiy to apply to file an award in Court, but it does 
not follow that a party bound by an award can agi¬ 
tate in another torum matters covered by the refer¬ 
ence to arbitration. AIR (Vol 30) 1943 Oudh 378: 
1913 OW N (CO 276: 212 Ind Cas 366 (DB). 

-Sell. 2, Para IS — Oral award. 

Whcie an arbitrator has acted and given an award 
but has not reduced it to writing, he has performed 
his duties and has become functus officio except for 
the merely clerical duty of transcribing his award on 
paper, and so any person, who wishes to take action, 
should do so under para 20, Sch. 2, and so an order 
slaymg proceedings and passed under para IS of the 
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Schedule is not in order and the proper order is that 
the suit must proceed, (I9z8j iiU inti Cas 4U9 (.Lah). 

~—Sch. 2, Para 18 — Award after suit — Validity. 

In order to apply the doctrine tnat an award made 
during me penaency ot a suit is invalid, the person 
instituting tne suit must be party to tne agreement 
to rerer; tne party wishing to stay the suit niust have 
the right to apply to tne Court to stay it, and the 
subject-matter ot tne dispute must be the same before 
the arbitrator and before tne Court. Where some ot the 
partners ol a partnership refer their dispute concern- 
ing tne partnership as regards their rights inter se, 
and tne remaining partners institute a suit for part¬ 
nership accounts, an award made pending such a suit 
is not ultra vires. AIR tV 14) 1927 Lah 465 ; 101 
Ind Cas 786. 

-Sch. 2, Para 18 — Where an application for stay 

of the suit under paragraph 18 of tne Second Sche¬ 
dule ot the C. P. Code, or S. 19 ol the Arbitration Act 
is not filed in proper time, or is dismissed, tne award 
is no bar to the suit. AIR (Vol 13) 1926 Sind 86: 95 
Ind Cas 481. 

-Sch. 2, Para 18 — Reference to arbitration made 

— Suit instituted thereafter by a party — Authority 
of arbitrators cease — But defendant may ask Court 
to stay suit — Arbitrators may proceed if suit is 
stayed. 

Where parties refer their disputes to arbitration, 
but subsequently thereto one ot the parties tiles a 
suit in respect of that dispute the arbitrators lose 
their authority. If the delendant still desires that the 
controversy should be decided by arbitration, he must 
endeavour to obtain a stay of the suit by an appro¬ 
priate application under para 18. If the application 
is refused by the Court in the exercise of its discre¬ 
tion, the remedy by arbitration ceases to be avail¬ 
able. It the suit is stayed, two possible contingencies 
may require consideration. If the arbitrators have 
not yet made an award they are free to bring their 
proceedings to a termination and make an award in 
accordance with law. If they have made an award 
after the institution of the suit, the award cannot 
be pleaded as an effective bar to the suit. The award 
so made should be brought up before the Court un¬ 
der para 20, the Court will refuse to enforce it under 
para 21 read with para 14 (c), and as the award will 
thus stand cancelled because made without jurisdic¬ 
tion, the arbitrators will be left free thereafter to re¬ 
sume their proceedings on the basis of the original 
reference. If this view were not adopted, the result 
would follow that a party to a submission who had 
appeared throughout and had taken his chance be¬ 
fore the arbitrators might at the very last moment, 
when the award, possibly an adverse award, was 
about to be made and when there would be no time 
left for bis opponent to obtain a stay order, institute 
a suit and thereby render infructuous the entire pro¬ 
ceedings. Where the defendant did not take recourse 
to the proper procedure, namely, to apply for stay 
of the suit, cancellation of the award as made without 
jurisdiction and thereafter remission of the matter 
to the arbitrators, even if bis failure was possibly at¬ 
tributable to ignorance of the law. Held, the agree¬ 
ment to refer to arbitration not having provided for 
reconstitution of the committee of arbitrators, if one 
of them should die, the award must be rejected as 
made without jurisdiction, and the suit should be 
tried on the merits by the Court. AIR (Vol 10) 1923 


Cal 135: 69 Ind Cas 863: 35 CLJ 482: 26 CWN 967 
(DB). 

-8eh. 2, Para 18 — Failure to apply for stay of — 

Armtrator uecoaies functus omcio. 

Ine parties reierreu uieir compute to arbitrators for 
decision, Piaiiitin liiea a suit against ueicnuant but 
tile piamt was returned tor presentation to uie pro¬ 
per VvOurt. borne lime alter tne passing ol tins uraer 
tne aroitrators gave an ex parte award tnough alter 
a long delay alter giving notice to tne parties. Held, 
tlie institution ol a suit nad not ipso tacto tne enect 
ot supersedmg a previous reiercnee to arbitration, 
dealing witn tlie same subject matter, but wnere 
eitiier party tails to apply lor stay ol the Hearing of 
the suit under para 18 tne eilect is to supersede the 
arbitration lor good and tne arbitrator becomes 
functus ollicio. Also where no application ior stay 
is made witnin limitation tne eilect oi tne institution 
and tne decision oi a suit would be to supersede the 
arbitration and render the award uneniorceable. AIR 
(Vol 9; 1922 Ouah 158: 68 Ind Cas 235: 25 Oudh 
Cases 63. 

-Sch. 2, Paras 18 and 19 — Reference — Parties 

to — Resiling irom — lifted. 

When one ol tne parties to reference to an arbitra¬ 
tion subsequently resiles Irom it and files a suit in 
respect oi tne subject matter, the arbitrator became 
iunctus ollicio on tire tiling of the suit and the award 
subsequent to it is ultra vires and a decree embody¬ 
ing the award could not legally be passed. The leg¬ 
islative provisions relating to arbitration do not aifect 
a party’s right to go to proper Courts but the Court 
has a discretion in a given case oi reference to ask 
the arbitrator to give a decision it it linds tnat they 
could decide tlie case better than the Court itself. 
41 Mad 115: 6 LW 243: 33 MLJ 177: 42 Ind Cas 
514: AIR (Vol 5) 1918 M 719 (DB). 

See contra (1920) 3 UBR 210: 57 Ind Cas 894: 
AIR (Vol 7) 1920 UB 6. 

-Sch. 2, Paras 18 and 22. 

A party to an agreement to refer a dispute to arbi¬ 
tration is not debarred from bringing an independent 
suit on title. AIR (Vol 1) 1914 All 275: 12 ALJ 757: 
24 Ind Cas 490. 

-Sch. 2, Para. 18 — Bar — Sp. Rel. Act, S. 21. 

An award extinguishes all claims embraced in the 
submission, and alterwards furnishes the only basis 
on which the lights oi the parties can be determined, 
and constitutes a bar to any action on the original 
demand apart from S. 21 of the Sp. Rel. Act which to 
some extent is replaced by Para IS, Sell. II, C. P. C. 
7 Bur LT SOS: 25 Ind Cas 220: AIR (Vol 1) 1914 LB 
56 (DB). 

4. Sufficient cause — Burden of proof. 

-Sch. 2. Para 18 — Agreement to refer. 

When a Court is apprised that a suit has been in¬ 
stituted in contravention oi an arbitration agreement 
the Court has a discretion to stay the suit and the 
burden lies on the plaintili to show that some suffi¬ 
cient reason exists why the matter should not be so 
referred and not on the defendant to show that no 
such reason exists. 60 Ind Cas 776: 2 Lah 19: 3 LLJ 
61: 69 PLR 1921: AIR (Vol 9^ 1922 Lah 97 (DB).' 

-Sch. 2, Para IS — Suit in contravention of agree¬ 
ment. 

A Court has discretion to stay a suit instituted in 
contravention of an arbitration agreement unless there 
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is sufficient reason and the burden of proving that 
there is sufficient reason lies on the plaintiff. (1921) 
61 Ind Cas 322: 3 UPLR (Lah) 48 (DB). 

5. Direction of Court to stay suit. 

-Sch. 2, Para 18 — Stay of suit — When should 

be refused. 

The stay of a suit under Para 18 of Sch. II, Civil 
P. C., as also under S. 19, Arbitration Act, is made 
by the Court only with a view that the parties may 
go to arbitration in accordance with their agreement. 
The stay of a suit will be refused when there are 
are impediments to arbitration; as lor instance when 
the arbitrator named by the parties in their submis¬ 
sion is dead or refuses to act. On an analogous prin¬ 
ciple the stay of a suit will have to be refused if 
there could not be an arbitration at all. An arbitra¬ 
tion presupposes a dispute or difference between the 
parties and if there is no dispute or difference, there 
is no occasion for an arbitration and a pending suit 
between the parties ought not to be stayed in such a 
case. It follows, therefore, that where the plaintiff 
is not aware before the institution of the suit, that 
there is a difference between him and the defendant 
or of nature of the difference, he cannot be said to 
have gone back upon his agreement to refer to arbi¬ 
tration or was attempting to go back upon it, by rush¬ 
ing to Court. The Court under these circumstances 
would be justified in the exercise of its discretion in 
refusing to stay the suit. AIR (Vol 27) 1940 Cal 105: 
ILR (1939) 2 Cal 181: 70 CLJ 148: 43 CWN 879: 
186 Ind Cas 017 (DB). 

-Sch. 2, Para 18 — Arbitration — Agreement to 

refer — Suit in contravention — Reference proced¬ 
ure — Sp. Rel. Act, S. 21. 

A delcndant who was a party to a contract to refer 
present or future differences to arbitration cannot 
seek specific performance of the arbitration agree¬ 
ment, nor set it up as a bar to a suit brought against 
him in contravention of the agreement. When the 
Court is informe d that a suit has been instituted in 
contravention of the arbitration agreement the Court 
has a discretion to slay the suit. The defendant can 
obtain a stay of the suit and either party can then 
apply under Para 17 (1) for a reference to arbitra¬ 
tion by the Court under Para 17 (4). 46 Cal 1041: 23 
CWN 716: 29 CM 399: 51 ind Cas 80: AIR (Vol 6) 
1919 Cal 479 (DB). 

6. Dispute as to agreement to refer — Validity of 

agreement. 

-Sch. 2, Para 18 — Discretion to stay suit, held 

not capricious or on judicious. 

Although a Court has a discretion to stay or to 
refuse to stay a suit under Para 18, Sch. II, Civil 
P. C., it is its duty to act upon the agreement to re¬ 
fer to arbitration unless it sees sufficient reason why 
the dispute should not be relcrred. 

It cannot be said that the Court exercises its dis¬ 
cretion in an unjudicious or capricious manner where 
il refuses to stay the suit, holding that there was no 
valid admission and that there was no contract re¬ 
garding arbitration between the parties. AIR (Vol 24) 
1937 Lah 206: 39 PLR 423: 172 Ind Cas 432. 

-Sch. 2, Para 18 — Stay of suit, necessity of, be¬ 
fore arbitrators can function. 

The jurisdiction ol the ordinary Court will continue 
until and unless it chooses to stay the action. Un¬ 
less the ac tion is stayed, any award given during the 


pendency of the suit will be null and void, because 
a private tribunal cannot oust the jurisdiction of or¬ 
dinary Courts. If a party to a contract has gone to 
Court instead of referring a dispute to arbitrators in 
accordance with its terms he may be liable to pay 
damages for breach of the contract. But the arbi¬ 
trators will not be able to function and give a valid 
award during the pendency of the suit, unless the 
suit is stayed by the Court itself. AIR (Vol 22) 1935 
Lah 916: 38 PLR 636: 17 Lah 291: 157 Ind Cas 867. 

-Sch. 2, Paras 18, 17 — Death of one arbitrator 

before reference — Powers of Court to appoint new 
arbitrator or to refer to surviving arbitrators — Suit 
by party — Power to stay. 

Where the parties to a dispute agree out of Court 
to make a reference to certain named arbitrators and 
before an application under Para 17, Civil P. C. for 
filing the reference is made to the Court, one of the 
arbitrators dies, in the absence of any express pro¬ 
vision in the agreement as to what ought to be done 
under such circumstances, the Court has no power to 
appoint a new arbitrator in the place of the deceased 
or to make a reference to the surviving arbitrators; 
and if one of the parties files a suit ignoring the 
agreement to refer, the Court has no power to stay 
the suit under Sch. II, Para 18, Civil P. C. AIR (Vol 
18) 1931 Mad 28: 32 MLW 905: (1930) MWN 1028: 
60 MLJ 676: 54 Mad 469: 129 Ind Cas 638 (DB). 

-Sch. 2, Para 18 — Indent, arbitration clause in— 

Agreement to accept bills notwithstanding dispute — 
Suit on bills — No stay. 

Where one of the clauses in the indent form pro¬ 
vided ‘‘We hereby agree to purchase from you the 
undermentioned goods and authorise you or your 
correspondents to draw upon us at 30 days’ sight with 
all relative shipping documents attached for payment. 
In case of need, seller’s invoice to be taken in lieu 
of that which we engage and bind ourselves to ac¬ 
cept on presentation and pay at maturity notwith¬ 
standing any objection we may have regarding or on 
account of any variation whatever from the terms 
oi the indent, such objection to be settled by arbitra¬ 
tion as provided for”. Held, it is clear that drafts 
must be accepted on presentation and paid at matur¬ 
ity in spite of any objection the indentors may have 
regarding or an account of any variation from the 
terms of the indent. In the above case, when a suit 
brought upon the accepted but unpaid bills of ex¬ 
change the defendant shall not be entitled to a stay 
of the proceedings. AIR (Vol 9) 1922 Lah 353: 66 
Ind Cas 43: 2 Lah 335: 118 PLR 1921 (DB). 

-Sch. 2, Para IS — Contract providing for arbi¬ 
tration of disputes — Contract impeached — If ar¬ 
bitration should he stayed. 

Where a contract between plaintiffs and defend¬ 
ants providing for reference to arbitration in case of 
disputes arising out of the contract, is impeached by 
a suit by the plaintiffs on equitable grounds, arbitra¬ 
tion proceedings which had commenced should be 
staved pending the disposal of the suit. AIR (Vol 6) 
1919 Cal 1042 : 22 CWN 535 : 46 Ind Cas 173 (2) 
(DB). 

--Sch. 2, Para 18 — Agreement to refer to arbi¬ 
tration after institution of suit — If adjustment within 
meaning of O. 23, U. 3 — Stay of suit. 

Para 18 is restricted to cases in which a suit is in¬ 
stituted alter an agreement to refer to arbitration. 
When the Court is seized of a case, its jurisdiction 
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cannot be ousted by the private and secret act of 
the parties. It they wish to alter the tribunal they 
must proceed under Sch. II, Paras 1 to 16, C. P. C. 
A private agreement between parties to a suit enter¬ 
ed into, alter institution of the suit to refer dieir dis¬ 
pute to an arbitrator is not a valid ground for stay¬ 
ing the suit. 38 Bom 687: 16 Bom LB 653: 27 Ind 
Cas 46: MR (Vol 1) 1914 Bom 184 (DB). 

7. Removal of stay order. 

-Sch. 2, Para 18 — Stay of suit — Revival — Stay 

must be vacated — Court hearing suit on merits 
without vacating stay order by separate order — Stay 
must be deemed to have been vacated by implica¬ 
tion. 

Where under Sch. II, Para 18, Civil P. C., the 
Court has stayed a suit, before it is revived the stay 
should be removed and then the Court should de¬ 
cide the suit cn its merits. Where, however, no- 
separate order vacating the original order of stay is 
written, and the Court proceeds to hear the suit, the 
order of stay must be deemed to have been vacated 
by implication. AIR (Vol 24) 1937 Sind 247: 171 Ind 
Cas 625 (DB). 

8. Appeal. 

-Sch. 2, Para 18 — Contract for sale of goods 

giving seller right of re-sale in case of buyer’s default. 
and providing for reference to arbitration of any dis¬ 
pute arising out of contract — Seller’s exercise ot 
right of re-sale resulting in loss and wishing to refer 
matter to arbitration — Buyer refusing to agree — 
His suit for declaration that defendant had no right 
to refer and for injunction restraining him from doing 
so — Meantime defendant referring matter to arbitra¬ 
tion and applying for stay of plaintiff’s suit under S. 
19, Arbitration Act (IX of 1899) — Application reject¬ 
ed — Plaintiff obtaining decree declaring reference 
by defendant and award to be null and void — No 
appeal against decree — Application by defendant 
for stay of suit under Para 18, Sch. II, stating his will¬ 
ingness to refer to arbitration under ordinary law — 
Reference and award held should be ignored — Bar 
to fresh reference — Question held not intricate for 
determination by arbitrators — Arbitration clause 
also held rescinded — Remedy of seller. 

The contract for sale of goods gave a right of re¬ 
sale to the seller of goods, in case of default on the 
part of the buyer and provided that ‘‘any dispute 
arising out of the agreement whatever be its nature, 
shall unless amicably settled be referred to the arbitra¬ 
tion of certain persons who were to be appointed in 
the manner described therein.” After the exercise 
of the right of re-sale the defendant who was alleged 
to have sustained a loss of Rs. 10,521 wanted to refer 
the dispute to arbitration as provided by the agree¬ 
ment but the plaintiff did not agree to do so and in¬ 
stituted a suit for a declaration that the defendant 
had no right to refer the dispute to arbitration and for 
an injunction restraining him from making the refer¬ 
ence. In the meantime the defendant had appoint¬ 
ed arbitrators who had delivered an award ex parte 
against the plaintiff and as soon as the defendant re¬ 
ceived notice of the institution of the plaintiff’s suit 
he applied for stay under S. 19, Arbitration Act. But 
the application was rejected. In the meantime the 
plaintiff obtained a decree declaring the award ob¬ 
tained by the defendant as null and void. There was 
no appeal from the decree. The defendant applied 
under Sch. II, Para 18, Civil P. C. for stay of the suit 


stating that he was ready and willing to refer the 
dispute to arbitration under the ordinary law: 

Held, that the ‘reference’ and tne so-called 
‘award’ having been declared void must, therefore, be 
ignored altogether, and the plaintiff could not use 
them in bar of a fresh reference, provided the sub¬ 
mission clause had not been abrogated on other 
grounds. 

Held, also that the questions involved were not of 
such intricacy as could not be determined appropri¬ 
ately by the arbitrators. 

Held, further that the arbitration clause was an 
integral part of the contract; it was one of its im¬ 
portant conditions, and if on the happening .of a cer¬ 
tain contingency, the contract was dissolved by op¬ 
eration of law, the clause went with it. The con¬ 
tract had come to an end on its rescission by the sell¬ 
er by exercise of his right of re-sale and hence nei¬ 
ther party could, thereafter, clothe a person with au¬ 
thority to arbitrate with regard to disputes arising out 
of the contract. 

Held, still furdier that the fact that S. 54 (4), Sale 
of Goods Act, kept alive the seller’s right to damages 
arising out of buyer’s default did not entitle the sell¬ 
er to enforce that claim by reierence to arbitration 
under the arbitration clause which was no longer sub¬ 
sisting. The only way of enforcing the claim for 
damages was by way of a suit in a Court of Law. AIR 
(Vol 28) 1941 Lah 427: 43 PLR 693: ILR (1942) 
Lah 788: 198 Ind Cas 17 (DB). 

-Sch. 2, Paras 18, 5 — Agreement to refer dis¬ 
pute to three named arbitrators — Application under 
Sch. II, Civil P. C., to stay trial of suit — Lower 
Court’s finding that matter not covered by arbitration 
— Appeal — One arbitrator dying — Agreement 
rendered impossible of perlormance and, therefore, 
stay of proceedings out ot question. (1936) 1936 MYVN 
407. 

-Sch. 2, Para 18 — Power of Court — Appeal, 

when lies. 

A Court can only take action under Para 18 in the 
case of a subsisting agreement to refer to arbitration. 
Both parties need not admit that there is an agree¬ 
ment to refer. It is lor the Courts to decide whether 
or not such an agreement had as a matter ol tact 
been made. Where a Judge finds that there was no 
such agreement and therefore a suit was not liable to 
be stayed under Para 18, this order is appealable un¬ 
der S. 104 (e), C. P. C. AIR (Vol 4) 1917 Lah 261: 62 
PR 1917: 65 PWR 1917: 39 Ind Cas 508 (DB). 

9. Presidency Small Cause Court’s power to stay. 

-Sch. 2, Para 18 — Reference by Small Cause 

Court — Bombay — Power to stay suits. 

Schedule 2, C. P. C. is made applicable to the 
Bombay Court of Small Causes under the rules that 
were trained by the High Court in 1895 under S. 9, 
Presidency Small Cause Courts Act, 1882, as amend¬ 
ed by the Act of 1895, and as there is nothing con¬ 
tained in S. 19, Arbitration Act, which is in substan¬ 
tial opposition to the provisions in para 18, Sch. 2, 
C. P. Code, para 18, C. P. Code, should be consider¬ 
ed applicable in preference to the provisions of S. 19, 
Arbitration Act, and therefore under para 18, Sch. 2, 
of the Code, the Judge of Bombay Presidency Small 
Cause Court is empowered to stay a suit. AIR (Vol 
15) 1928 Bom 275: 111 Ind Cas 641: 52 Bom 420: 
30 Bom LR 661 (DB). 
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--Sch. 2, Para 18 — Revision. 

Where the Court, wrongly holding that the parties 
were bound to refer the dispute between 'them to 
arbitration, stayed the suit. 

Held, High Court could interfere in revision. AIR 
(Vol 15) 1928 Bom 275: 111 Ind Cas 641: 52 Bom 
420: 30 Bom LR 661 (DB). 

-Sch. 2, Para 19. 

Sch. 2, Para 19 — Remission of award. 

A mere declaratory award is incomplete and should 
be remitted to arbitrators for completion. It cannot 
be executed. (1913) 6 SLR 146: 19 Ind Cas 374 (DB). 

-Sch. 2, Para 20. 

1. Appeal. 

2. Applicability and scope. 

3. Award. 

4. Jurisdiction. 

5. Limitation. 

6 . Revision. 


1. Appeal. 

—-Sch. 2, Para 20 — Appeal from order on appli¬ 
cation to file award — \ aiuation ior jurisdiction. 

The subject-matter of an appeal from an order 
on an application to file an award which had been 
numbered and registered as a suit is the subject- 
matter of the award itself and the appeal should, 
therefore, be valued for purposes of jurisdiction on 
the basis of the subject-matter of the award. AIR 
(Vol 22) 1935 Mad 7^3 : (1935) MWN 552 : 156 Ind 
Cas 946. 

-Sch. 2, Paras. 20, 21 — Procedure to be follow¬ 
ed — Two separate orders on filing award and the 
other passing decree, if to be made. 

When an application for the filing of the award 
under Para 20, Second Schedule of the Civil P. C. 
is made it is the duty of the Court to direct notice 
to be given to the parties to the arbitration other 
than the applicant requiring them to show cause 
within a time specified why the award should not 
be filed. Under Para. 21 of the same schedule if 
the Court is ratisfied that the matter has been 
referred to arbitration and that an award has been 
made thereon and that no grounds such ns are 
mentioned or referred to in Paras. 11 and 15 
exist, the Court shall order the award to be filed 
and shall proceed to pronounce judgment accor¬ 
ding to the award. 

Two separate orders must be passed in such cases 
and the party should be allowed to elect as to 
which order he proposes to appeal against, inas¬ 
much as when the Court orders an award’ to be 
filed, it is appealable under S. 104 (1) (f). 

But when a decree is passed upon the basis of 
an award and that decree is challenged in aopeal, 
the only ground that can be taken is that the 
decree is in excess or not in accordance with the 
award. AIR (Vol 20) 1933 All 16G : (1933) ALJ 
40 : 147 Ind Cas 193. 


•Se!». 2, Para 20 — Award filed with consent of 
parties — Objection in appeal — Estoppel. 

Where a reference was made to arbitration with 

regard to matters in dispute in a pending suit with¬ 
out the intervention of the Court, and tlie award 
was filed with the consent of the parties, but at 

a latter stage, on the validity ol the procedure be¬ 
ing attacked by one of the parties, the other party 
pleaded <i) that the point was never taken in the 
Court below and being a mixed question ol law and 

tact should not be allowed to be raised for the first 
time in appeal and (ii) that the appellants were 
estopped from challenging the validity of the 
award as they accepted it at the hearing of the 
appeal and agreed to a decree being passed in 
terms thereof in that appeal. 


Held, (1) that as the error was patent on the 
record, it could be urged in appeal ; 

(ii) that mere consent ol the parties could not give 
judisdiction to file the award and there was also 
no estoppel as the matter was one of mere law. AIR 
(Vol 20) 1933 Lah 746 ; 34 PLR 340 : 142. Ind Cas 
196. 

-Sch. 2, Para 20 — Arbitration without interven¬ 
tion of Court — Application to file award in Court 

— Appeal against tiie order — Court-fee : 

Held, that the appeal fell within the purview of 
Art. 11 Sch. II, of the Court-lees Act and was 
consequently chargeable witn court-fee of Rs. 21 
only. AIR (Vol 19) 1932 Oudh 282 : 9 OWN (CC) 
800 : 6 Luck 703 : 139 Ind Cas 622 (DB). 

-Sch. 2, para. 20 — Suit to enforce award. 

Where a plaint was headed ‘‘Suit valued at Rs. 86 
for enforcing an award ” and ad volorem Court-fees 
had been paid accordingly, though at the conclusion 
of the plaint there was a prayer that the award 
may be ordered to be filed, but the prayer further 
asked that a decree be passed in accordance with 
its terms. 

Held, that there was a suit for the enforcement 
of the award and not an application to file an 
award before the trial Judge and that a second 
appeal did therefore lie. 117 Ind Cas 574 : 7 Rang. 
136 : AIR (Vol 16) 1929 Rang. 166. 

-Sch. 2, Para. 20 — An appeal lies aganist an ex 

parte decree passed in an application filed under 
para. 20, Sch. 2 of the Code. 112 Ind Cas 691 ; 
29 MLW 490 : AIR (Vol 15) 1928 Mad 969 : 55 MLJ 
262 (DB). 

-Sch. 2, Para. 20 — Joint decree and award. 

Where the order filing the award and the order 
passing a decree are both contained in the same 
order, the two parts can be separated and though 
there may be no appeal against the decree itself, 
an appeal can be filed against the earlier portion of 
the order which directs that the award should be 
filed. 112 Ind Cas 691 : 29 MLW 490 : AIR (Vol 
15) 1928 Mad 969 : 55 MLJ 262 (DB). 

-Sch. 2, Para. 20. 

A Court is competent on an application under 
para. 20, Sch. II, to pass a decree on an award as 
modified by a lawful compromise filed by the parties 
and from a decree so passed no appeal lies except 
in so far as the decree is in excess of or not in 
accordance with the award so modified. C8 Ind Cas 
209 : 9 OLJ 219 ; 25 OC 213 : AIR (Vol 9) 1922 
Oudh 139 (DB). 

-Sell. 2, Para. 20 — Jurisdiction — Bengal CivU 

Courts Act, (XII of 18S7), S. 21, Sub-s. (1), Cl. (a) 

— Disputes referred to arbitration — Application 
to file award — Value — Appeal. 

Where disputes relating to mutual money claims 
were referred to a private arbitration and the arbi¬ 
trator awarded a sum Rs. 2,000 as due by one party 
to the other and an application to file the award 
was allowed by the Subordinate Judge, an appeal 
against that order lies to the District Court and not 
to the High Court under S. 21, Sub-S. (1), Cl. (a) 
of the Bengal Civil Courts Act, (1887). 19 CLJ 
260 : IS CWN 867 : 22 Ind Cas 793 : AIR (V 1) 1914 
Cal 683 (DB). 

2. Applicability and scope. 

(a) Applicability and scope. 

(b) Nature of proceeding. 

(c) Suit t« enforce award. 

(d) Procedure (or Duties and Powers of 
Court). 

(a) Applicability and scope. 

-Sch. 2, Para 20 — Paras. 11 and 20 are different 

and cannot be usefully compared. AIR (Vol 28) 
1941 Mad 129 : (1940) 2 MLJ 520 : 52 MLW 556 : 
(1940) MWN 1083 (DB). 
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-Sch. 2, Para 20 — Powers given by Para. 20 

of Sch. I cannot override the general power, given to 
parties under O. 23, R. 3 to adjust their disputes by 
a lawiul compromise at any time after suit. AIR 
(Vol 25) 1938 Nag 492 : 178 Ind Cus 29. 

-Sch. 2, Para 20 — The arbitrator is not “a 

person interested in the award’’ within the mean¬ 
ing of Para. 20. AIR (Vol 22) 1935 Lah 134. 

-Sch. 2, Para 20 — An application to file 

award under Sch. II Para. 20 is not a suit but is 
required to be registered as a suit and fails within 
the ambit of expression “suit” in S. 16, Prov. Small 
Cause Courts Act. AIR (Vol 22) 1935 Sind 208 : 
30 SLR 12 : 158 Ind Cas 1102. 

-Sch. 2, Para 20 — Agreement to refer future 

disputes. 

An agreement to refer future disputes to arbitra¬ 
tion is not in any way illegal and award made 
in pursuance of such an agreement may be filed 
in Court under Sch. II, Para. 20, Civil P. C. To 
come within the purview oi Sch. II, Para. 20, it is 
not necessary that there should have been a dis¬ 
pute in existence at the time of the agreement. 
AIR (Vol 19) 1932 Lah 459 : 33 PLR 934 ; 137 Ind 
Cas 807. 

-Sell. 2, Para. 20 — S. 10 does not apply. 

An application under para. 20, Sch. 2, is not a 
plaint and that the hearing of such an application 
is not a suit though under sub-cl. 2, S. 20, it has to be 
numbered and registered as a suit. S. 10 is appli¬ 
cable only to suits. No doubt the principles 
embodied in S. 11 in some instances do apply when 
there have been previous litigious proceedings not 
amounting to suits but that does not mean that 
S. 10 aslo should be held to apply when one of the 
procedings is not suit. For S. 10 to apply the 
matter in issue in one suit must be directly and 
substantially in issue in the previously instituted 
suit. 117 Ind Cas 94 : 30 PLK 395 : AiR (Vol 16) 
1929 Lah 533. 

-Sell. 2, Para 20 — Marten, C, J. — Para. 20 does 

apply to arbitrations in a pending suit. 

Crump, J. — A reference to arbitration in a 
pending suit without the intervention of the Court 
is not such a reference as is contemplated by para. 
20. 105 Ind Cas 516 : 51 Bom. 903 : 29 Bom LR 

1254 : AIR (Vol 14) 1927 Bom 565 (FB). 

-Sch. 2, Para 20 — Withdrawal and adjustment 

of claim. 

Section 89 does not preclude the application of 
O 23, R. 3 to cases in which there has been a 
reference to arbitration. The power given by S. 
20 of Schedule 2 to any person interested to apply 
to a Court is not to be understood as overiding the 
general power given to parties under O. 23, R. 3 to 
adjust their disputes by a lawful compromise at any 
time after the institution of a suit. 45 B. 245 Foil, 
which overrules 40 B 386. 76 Ind Cas 502 : AIR 

(Vol 12) 1925 Mad 50 (DB). 

-Sch. 2, Para 20 — Umpire. 

The umpire has no locus standi under para. 20, 
as he is not interested in the award;he is under 
no obligation to abide bv the award and cannot 
avail himself of it. 69 Ind Cas 714 : 9 OL-J 410 : 
26 OC 1: AIR (Vol 9) 1922 Oudh 276 (DB). 

-Sch. 2, Para. 20 — Subject of reference. 

The word ‘‘matter ’ means “matter in difference 
in Para. 1 of the same schedule ’. (1911) 5 SLR 

92 : 12 Ind Cas 639 (DB). 

(b) Nature of proceeding. 

-Seh. 2, Para 20 — The word, used in S. 69 (1), 

Partnership Act is ‘suit’ and under Sch. II. Para. 
20, Civil P. C., the partv is authorised to apply to 
any Court having jurisdiction and the application 
shall be in writting and shall be numbered and 


registered as a suit between the applicant plaintiff 
and the opposite party as defendant. It follows 
therefore that only a ‘suit’ as understood in 
forensic language was excluded and not an appli¬ 
cation such as is contemplated in Para. 20, Sch. 
II: An application under Para. 20, Sen. n is not 
a plaint and though the proceeding may be treated 
as a suit lor certain purposes, yet they are not a 
suit properly so called. AIR (Vol 23) 1936 Lah 
136 : 162 ind Cas 670. 

-Sch. 2, Paras. 20, 17 — Application for filing 

award after withdrawal of suit — Maintainability. 

The law prohibits proceedings under para. 17 or 
Para. 20, Civil P. C. only in cases where a suit i 9 
pending with regard to the same subject-matter 
at the time of the presentation of the application 
and not in other cases. 

Therefore, where the matters in dispute in a pen¬ 
ding suit are referred to arbitration and on the 
making of an award, the suit is allowed to be 
withdrawn, and an application is subsequently 
made to the Court for filing the award under Para. 
20, Sch. II of the Civil P. C. it can be entertained 
and the Court may file the award and pass a decree 
in terms of it. AIR (Vol 20) 1933 Pesh 18 : 141 
Ind Cas 83 (DB). 

-Sch. 2, Para. 20 

Where an agreement to refer to arbitration was 
made after a suit for pre-emption had terminated 
and before an appeal has been filed, Held that the 
suit was not oending during that period. 7 OWN 
815 : AIR (Vol 17) 1930 Oudh 432 (DB). 

-Sch. 2, Para. 20 — Private reference pending 

probate proceedings — Not illegal. 

There is nothing to prevent the parties going to 
private arbitration with regard to the divisions of 
the estate although probate proceedings are pending 
in a Civil Court in respect of a will concerning the 
same estate. 

The mere fact that it was entered upon before the 
probate proceedings had come to an end cannot 
possibly affect the question of its legality. 73 Ind 
Cas 415 : 25 Bom LR 437 : AIR (Vol 10) 1923 
Bom. 365 (DB). 

-Sch. 2. Para 20 — The proceedings under paras. 

20 and 21 of the second Schedule are not proceedings 
in a suit, though for the purposes of convenience 
they may be numbered and registered as a suit. 
59 Ind Cas 755 : 45 Bom. 329 : AIR (Vol 8) 1921 
Bom 889 (DB). 


(c) Suit to enforce award. 

-Sch 2, Para. 20 — Regular suit to enforce award 

is not barred. 

Paragraph 20 of Sch. II is not a bar to a regular 
suit to enforce the award. AIR tVcl 33) 1946 Sind 
117 : 223 Ind Cas 307. 


•Sell. 2, Paras. 20, 21, 1-4 (c) — Application to 
file an award — Rejection of — Grounds — Schedule 
is exhaustive—Award in favour of unregistered firm 
— Objection under S. G9, Partnership Act (IX of 
1932 — Application to tile award, if can be refused. 

Dispute arose out of certain contracts and was 
referred to arbitration. One of the parties to the 
dispute was an unregistered firm in whose favour 
an award was given. The firm sought to file the 
award by an application under Paras. 20 and 21 
of Sch. II. Civil P. C. It was objected to on the 
ground that the firm could not enforce its rights 
under the award it being an unregistered firm : 

Held, that Sch. II is an exhaustive Code as regards 
grounds for rejecting an application to "file an 
award and that the Court had no jurisdiction to 
go beyond the provisions of this schedule. Thera 
v.as nothing illegal on the face of the award within 
Para. 14 (c>, and it was only by reference to 3 69 
of the Partnership Act and by reference to the 
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facts of the case that it could possibly be held 
that tlie firm was not entitled to enforce the award. 
AIR iV 25) 1938 Pat 231 : 16 Pat 742 ; 4 BR 587 
: 19 PLT 549 : 175 Ind Cas 468 (DB). 

-Sch. 2, Paras. 20, 21 — Suit to file award, 

whether bars subsequent suit for possession. 

A suit for merely filing an award brought under 
Paras. 20 and 21 of Sch. II, Civil P. C., does not 
operate as a bar to the institution of a subsequent 
suit for possession. AIR (Vol 21) 1934 Mad 68 : 
(1933) MVVN 1289 : 147 Ind Cas 684 ( 2 ). 

-Sch. 2, Para 20 — Nature. 

For the purpose ol O. 9. R. 13. proceedings under 
para. 20 are a suit. 112 Ind Cas 691 : 29 MLW 490 
: AIR (Vol 15) 1928 Mad 969 : 55 MLJ 262 (DB). 

-Sch. 2, Para. 20 — Nature. 

An application under S. 20 of Sch. 2 to enforce 
an award, when numbered and registered as a suit, 
becomes a suit for purposes of O. 38 and Court can 
direct attachment before judgment. 101 Ind Cas 430 
: 29 Bom LR 342 ; AIR (V 14) 1927 Bom 259 (DB). 

-Sch. 2, Paras. 20 and 21 — Remedy by suit — 

Suit to enforce favourable part of award. 

A plaintiff who has not carried out what he was 
directed to perform under the award cannot sue 
to enforce that part of the award which is favoura¬ 
ble to him. 22 CWN 66 : 27 CLJ 486 : 42 Ind Cas 
590 : AIR (Vol 5) 1918 Cal 899 (DB). 

(d) Procedure (or duties and powers of court). 
-Sch. 2. Para. 20 — Filing of award. 

Under Arbitration Act, no order, directing that 
the award should be filed is necessary. Under the 
C. P. Code the matter is different. The person who 
wants to convert an award into a decree of Court 
has to apply for an order that it should be filed, 
and after notice and hearing the objections of the 
opposite side such an order has to be made. AIR 
(Vol 15) 1928 Mad 107 : 107 Ind Cas 793 : 39 MLT 
563 : 27 MLW 267 : 1928 MWN 132 (DB). 

-Sch. 2, Para. 20 — Power under O. 23, R. 3 Is 

not overridden by para. 20. 

If in a pending suit the parties go to a private 
arbitrator without the consent of the Court, the 
award cannot be enforced as an award, but there 
is nothing to prevent the Court from giving effect 
to the award, as if it was an adjusment by com¬ 
mon consent. The power given by para. 20, Sch. 
2, C. P. Code, cannot override the general power 
given to parties under O. 23. R. 3, C P. Code, to 
adjust their disputes by a lawful compromise at 
any time alter the institution of the suit. AIR (Vol 
15) 1923 Nag 173 : 107 Ind Cas 525 : 24 NLR 55 
(DB). 

-Sch. 2, Para. 20 — Award amounts to adjust¬ 
ment under O. 21, R. 2. 

When pending the proceedings in a Law Court 
parties enter into an agreement to refer their dis¬ 
putes to arbitration privately they cannot be de¬ 
prived of the right to have recourse to the Court 
when the agreement is a mere agreement to refer, 
but they can deprive themselves of such rights by 
their own act after writ, as, for example, by going 
oi with the arbitration and obtaining an award, 
and there would be nothing illegal in the arbitrator 
delivering his award in spite of the decrees of Court 
and directing that the decrees may be modified by 
the parties in terms of the award. In such a case 
the award would amount to an adjustment of the 
decrees under O. 21. R. 2. C. P. Code. And in cases 
where any suits are pending, the award may be 
filed by wav of defence and a decree can be obtain¬ 
ed on foot thereof. AIR (Vol 13) 1926 All 501 : 48 
All 475 : 24 ALJ 480 ; 95 Ind Cas 416 (DB). 

-Sch. 2, Para. 20 — On an application under 

paras. 20 and 21 the Court has power to decide 
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whether there was a reference to arbitration on be¬ 
half of the parties, and whether there was any 
matter in dispute between the parties to be refer¬ 
red to arbitration. The Court’s power is not con¬ 
fined only to deciding any objections under paras 
14 and 15. AIR (Vol 13) 1926 Lah 91 : 92 Ind Cas 
705 : 7 LLJ 603. 

-Sch. 2. Para. 20 — Private reference after suit 

— Not invalid — Lawful compromises always per¬ 
mitted. 

The power given by S. 20 of Sch. 2, cannot be said 
to override the general power given to parties un¬ 
der O. 23, R. 3, to adjust their disputes Dy a law¬ 
ful compromise at any time after the institution 
of a suit. Although it is a recognized principle 
that when once a Court is seized of a cause, its 
jurisdiction cannot be ousted by the private and 
secret act of the parties and if they desire to alter 
the tribunal they must proceed according to the 

law laid down in thus connection, tne courts have 

given effect to an award passed out of Court after 
the institution of suit as if it was an adjustment 
by common consent. AIR (Vol 13) 1926 Nag 405 
: 95 Ind Cas 89 : 23 NLR 100 : 9 NLJ 97. 

-Sch. 2, Para 20 — Where the arbitration was 

without the intervention of the Court and where 
the award had been given on such reference. 

Held, that the only course open to the Court was 
to order the award to be filed and to pronounce 
judgment according to the award or to refuse to 
order that the award be filed, and that it was not 
open to the Court to correct the award itself. AIR 
(Vol 12) 1925 Lah 570 : 88 Ind Cas 161 : 7 LLJ 463 
: 26 PLR 706. 

——Sch. 2, Para. 20 — Award partly invalid — 
Court cannot file award in part. 

In dealing with an application to file an award, 
the Court has no power to modify or correct the 
award, to remit it for consideration or to set it 
aside. Its power is limited to filing the award and 
decreeing in accordance with it, or to refusing to 
file it. The provisions of paragraphs 20 and 21 of 
the Second Schedule only give the Court power to 
file the award and pass a decree in accordance with 
it, or to refuse to file it. No other course is open 
to the Court. Paragraph 21 gives the Court no 
power to file the award in part or to decide which 
part if any of the award is valid. Unless the award 
is valid in its entirely the only course open to the 
Court is to refuse to file it. That does not neces¬ 
sarily mean that the award is entirely invalid but 
merely that the procedure provided by paragraphs 
20 and 21 of the Second Schedule for enforcing the 
award is not. open to the applicants. AIR (Vol 10) 
1923 Rang 130 : 72 Ind Cas 193 : 4 UBR 157 : 1 Bur 
LJ 265. 

-Sch. 2, Para. 20 — It is the duty of every Judge 

before he allows arbitration awards to be fi’ed in 
Court to satisfy himself that there has been some 
point of real difference which was submitted to 
arbitration and that there was an arbitration on 
the point of real difference. AIR (Vol 8) 1921 Sind 
61 : 83 Ind Cas 913 : 17 SLR. 211. 

-Sell. 2, Para. 20 — Loss of award. 

When an award has been reduced to writing and 
has been lost, the special procedure provided by 
Sell. II. Para, 20, C. P C., cannot be resorted to and 
the parties should be referred to a regular suit. 
AIR (V 7) 1920 Lah 396 ; 1 Lah 45 : 63 PLR 1920 
: 55 Ind Cas 845. 

-Sell. 2, Para, 20 — Filing of award — Court 

funetus ollieio. 

The powers of the Court in a proceeding under 
Para. 20. Sch. II are exhausted as soon as the 
Court decides either to file the award or refuses to 
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file it. AIR (Vol 5) 1918 Oudh 343 : 5 OLJ 471 : 
47 Ind Cas 960. 

-Sch. 2, Para. 20 — Nature of proceedings under 

Duty of Court. 

The proceedings contemplated by this section 
are of a private nature and the rules of evidence 
are not strictly applicable to them. A Court act¬ 
ing under this section is not bound to enter into 
the merits of the award. (1910) 38 Cal 143 : 7 Ind . 
Cas 333 (DB). 

3. Award. 

(a) General. 

(a-1) Validity. 

(b) Validity in part. 

(e) Procedure. 

(d) Power of Court. 

(a) General. 

-Sch. 2, Paras. 20, 21 — Award directing produce 

to be sold at market price — Whether uncertain. 

An award cannot be said to be uncertain, where 
it directs certain produce to be sold at a market 
price. In such a case, the amount to be realized 
is sufficiently certain. AIR (Vol 25) 1938 Sind 59 
: 174 Ind Cas 334 (DB). 

-Sch. 2, Para. 20 — Reference outside Court — 

Matters in dispute, subject-matter of pending suit 
— Award cannot be filed either under Arbitration 
Act or Sch. II, Civil P. C. AIR (Vol 22) 1935 Sind 
184 : 158 Ind Cas 60. 

-Sch. 2, Para. 20 — Arbitration without inter¬ 
vention of Court — Application to file award in 
Court — Appeal against order filing award. 

Held, that order filing award was neither a de¬ 
cree nor order having the force of decree and 
hence appeal fell within purview of Art. II, Sch. 
II, Court-fees Act. AIR (Vol 19) 1932 Oudh 2K2 
: 9 OWN (CC) 800 : 6 Luck 703 : 139 Ind Cas 622. 

-Sch. 2. Para. 20 •— Award accepted and signed 

by parties. 

An award which has been accepted by the par¬ 
ties and signed by them can and should be consi¬ 
dered to be a compromise. AIR (Vol 17) 1930 Lah 
860 : 31 PLR 225. 

—Sch. 2, Para. 20 — Claim under award. 

Where the document containing the agreement 
to refer an award is not signed by the person claim¬ 
ing under the award or by any other person on 
his behalf as his guardian he cannot base any 
claim on the award. AIR (Vol 16) 1929 Lah 814 
(DB). 

——Sch. 2, Para. 20 — Award to be final. 

Arbitrators are bound to pass an award which 
Is final as far as the nature of things will admit. 
AIR (Vol 15) 1928 Sind 144 : 108 Ind Cas 791 (DB). 

-Sch. 2, Para. 20 — Effect of award — Binding 

character. 

A settlement made by arbitrators cannot be re¬ 
opened except on the ground of fraud. AIR (Vol 
7) 1920 M 414 : 43 Mad 429 : 38 MLJ 247 : 27 MLT 
242 : (1920) MWN 270 : 11 LW 405 : 56 Ind Cas 
358 (DB). 

-Sch. 2, Paras. 20 and 14 — Remission of private 

award — Provision. 

There is no provision for remitting to the arbi¬ 
trators an award made in arbitration without the 
intervention of the Court. AIR (Vol 1) 1914 LB 
40 : 7 Bur LT 287 : 8 LBR 58 : 24 Ind Cas 132. 

■-Sch. 2. Para. 20 — Unstamped — Admissibility 

In evidence after paying penalty. 

In proceedings under S. 20. an unstamped award 
may be admitted in evidence and filed in Court 
after paving the penal tv under the Stamp Act. 
66 PR 1913 : 291 PLR 1913 : 181 PWR 1913 : 20 
Ind Cas 491 (DB). 


(a-1) Validity. 

-Sch. 2, Para. 20 —» Property partly outside 

British India — Validity of award. 

Per Mya Bu, J. — (In the Order of Reference). 
Under Cl. 20. Sch. II. the Court to which an ap¬ 
plication for the filing of an award lies is that 
which has jurisdiction over the subject-matter of 
the award. The Courts in British India have no 
jurisdiction over immovable property situate out¬ 
side British India, and the assumption of jurisdic¬ 
tion by a British Indian Court over such property 
cannot be justified by virtue of the provisions of 
S. 17 of the Code even if a part of the property in 
suit be situate in British India. 

Whether such want of jurisdiction vitiates the 
decree as regards both the property over which the 
Court has jurisdiction and that over which the 
Court has no jurisdiction, or on’y as regards the 
latter, depends on whether the nature of the case 
permits of a separation of the part concerning the 
one from that concerning the other without affect¬ 
ing its basis. Where such separation is impracti¬ 
cable, want of jurisdiction over part of the pro¬ 
perty vitiates the whole decree, which must be 
treated as having been passed without jurisdiction. 
AIR (Vol 13» 1938 Rang 252 : 9 Rang 480 : 135 
Ind Cas 65 (FB). 

-Sch. 2. Paras. 20 and 21 — Arbitration in pend¬ 
ing suit without intervention of Court — Unani¬ 
mous oral award but subsequent refusal of one 
arbitrator to sign — Validity — Sufficiency of oral 
award. 

Where parties to a pending suit referred the 
matter to arbitration without the intervention of 
the Court and the arbitrators gave a unanimous 
oral award but on its being reduced to writing 
subsequently, one of them resiling from his deci¬ 
sion. refused to sign the award. 

Held, that under Paras. 20 and 21 of Sch. II. Civil 
P. C., an award need not necessarily be in writing 
and as there was a unanimous oral award, there 
was a valid award and effect could be given to it. 

The case would be different if the arbitrators 
themse'ves had contemplated that there was to be 
no award unless it had been reduced to writing. 
AIR (Vol 23) 1936 Mad 713 : 44 MLW 32 : (1936) 
MWN 768 : 71 MLJ 342 : 164 Ind Cas 855. 

-Sch. 2, Para. 20 — Award partitioning joint 

family property on rof^rem-p bv only some is bind¬ 
ing on members joining reference. 

An award partitioning joint family property, 
made on reference bv only some members of the 
joint fami'y is a valid award which can be filed 
under Para. 20. Sch. II. Civil P C.. and is binding 
on those members who actua’lv join the reference 
and can be enforced against them. The mere fact 
that some members of the joint family do not join, 
does not make the award invalid. The award may 
or may not be set aside at the instance of a third 
person but that is not a matter which enters into 
consideration in proceedings under Para. 20 or 21. 
AIR (V 23) 1°36 Pesh 98 • 2 JR 27 (DB). 

-Sch. 2, Para. 20 (3) — Absence of one of the 

orhbrMf nrs — Subsequent signature — Whether 
validates award. 

Certain disoutes were referred t-o arbitrators who 
gave their award. One of the parties being dis- 
sati^fie' 1 wito it. asked th° nt'bitrafn’-s to rp-ronsi- 
der their decision. The award was altered and 
was sought to be filed under Sch II. of the Civil P. 
C. The obieettons taken were that when the first 
award was made, the authority of the arbitrators 
ceased and thev could not review it and that one 
of the arbitrators was not present when the award 
was signed and he signed the award afterwards. 
From the evidence of the arbitrators, it was per- 
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fectly clear that the award was passed, it was 
signed by all tne aroitratois, it was written on a 
rough piece of paper and was then handed over to 
one of the arbitrators, for the purpose of getting it 
engrossed on a stamp paper. 

He.d, that tne writing of the award on a stamp 
.paper; which would be necessary before it could be 
filed in a Court, is merely a ministerial act. The 
expression of the arbitrators’ opinion on the dis¬ 
pute placed before them, which constitutes the 
award, may be ora!, but when, it is in writing and 
has been signed by them, this constitutes the final 
award. Once the award is made and published, 
and signed by all the arbitrators, it is not open to 
the arbitrators to substitute another award for it, 
and where, the authority of the arbitrators ceased 
from the time they made the awaid. the consent 
of the parties could not render valid that which 
is absolutely void. The actual making of the sig¬ 
nature by an arbitrator at a different time to the 
other arbitrators did not invalidate the award. But 
it is necessary that a?l the arbitrators should apply 
their minds to the making of the award. 

Where a particular arbitrator has admitted in 
his deposition that he was in Bombay, and that he 
had nothing to do with the making of the award 
and he merely gave his consent afterwards from 
Bombay, and then he was sent for because his 
signature was necessary, and he did not even read 
the award. 

Held, that there was no concurrence of this ar¬ 
bitrator in the judicial act and there was no com 
bined action of the arbitrators or judicial exercise 
of the minds of the five arbitrators which is neces¬ 
sary. AIR (Vol 21) 1934 Bom 6 : 35 Bom LR 1101 
: 149 Ind Cas 324 (DB). 

-Sell. 2 Paras. 2ft. 8 — Award given after period 

fixed — Absence of evidence of extension of time — 
Award validity of. 

Where an award is given after the expiry of the 
period fixed in the agreement and there is no evi¬ 
dence that the time has been extended, the award 
is invalid and not binding on the parties. AIR 
(Vol 20) 1933 Lah 173 ; 145 Ind Cas 129 (DB). 

-Sch. 2, Para. 20 — It is not necessary for the 

val'ditv of an award that, it must be fi’ed in Court. 
AIR (Vol 14) 1927 All 733 : 100 Ind Cas 7G2. 

-Sch. 2. Para. 20 — A suit can be filed to en¬ 
force an award without the plaintiff first obtain¬ 
ing an order that the award itself shall be filed. 
The va’idity of the award can be assailed in that 
suit. AIR (Vol 12) 1925 Bom 413 : 89 Ind Cas 63 
; 27 Bom LR 632 (DB). 

-Sch. 2, Para. 2ft —• Decree on award. 

A decree on an award in respect of a right to 
pre-empt may be va’id even if the application 
therefor is beyond the time for instituting a suit 
for pre-emption. But. it will hold good only as bet¬ 
ween the parties. AIR (Vol 10) 1923 Oudli 91 : 74 
Ind Cas 206 : 9 OLJ 546. 

-Soil. 2 . Para. 20 — Remedy bv suit •— Award 

alleged invalid — Decree on original cause of 
action. 

Where the plaintiff alleges an award to be in¬ 
valid but seeks its enforcement in case it is found 
to he invalid or in the alternative prays for a de¬ 
cree oil the original cause of action in case the 
award is found to be invalid the Court must deter¬ 
mine the va’idity of the award and pass a decree 
In its terms if it. finds it to be valid or to adjudi¬ 
cate on the original cause of action if the award is 
found to h« invalid. AIR (Vol 3) 1916 Lah 2C4 • 
03 PWR 1916 : 33 Ind Cas 494 (DB). 

-Sob. ?, Pams. ?ft and 21 — Validity of award 

of arbitrator — Decision — Contents of — Revision. 


Arbitrators need not give reasons for their deci¬ 
sion and may even ignore any position advanced 
by the parties, as an award is not a judicial deci¬ 
sion. Arbitrators are not bound to decide a point 
if the parties show by their conduct that they did 
not want a formal decision thereon. Per bundara 
Iyer, J — Arbitrators are bound to decide all mat¬ 
ters in dispute in their award and their failure to 
do so cannot be condoned because the Court does 
not sustain a contention not dea’t with by them. 
(1912) MWN 1076 : 17 Ind Cas 33 (DB). 

(b) Validity in part. 

-Sch. 2, Paras. 20, 21 — Part of subject-matter. 

of arbitration reference also subject-matter of 
pending suit — Reference and award, when bad — 
Two awards — Second defendant on first — First 
Invalid — Both must fail. 

If there is a reference under the Arbitration Act, 
relating to the subject-matter of a pending suit, 
the reference and the award under the Arbitration 
Act are bad, for there cannot be two conflicting 
jurisdictions relating to one and the same matter, 
the jurisdiction of the Court in the suit, and the 
jurisdiction of the arbitrators under the Arbitration 
Act. The rule applies even if the subject-matter 
of the two proceedings is. in part onlv. the same. 
Where the subject-matter of the pending suit is 
the possession of the land, and the subject-matter 
of the arbitration outside the Court is the posses¬ 
sion of the land, and that the part of the award 
outside the Court relating to possession of the land 
cannot be separated from other parts of the award, 
then the whole award under the Arbitration Act 
must be said to be bad 

Where the two awards are to be taken together 
and the first award is invalid, the second award 
dependent on it. must be invalid too. Both must 
fall together. AIR (Vol 29) 1942 Sind 41 : ILR 
(1941) Kar 570 : 199 Ind Cas 291 (DB). 

-Sch. 2. Paras. 20, 21 — Application to file 

award without intervention of Court — Valid por¬ 
tion separable from invalid portion — Valid por¬ 
tion, if can be filed. 

When an application is made to file an award 
without intervention of Court, if portions of an 
award are separable it is permissible to separate 
the invalid portion of the award from the valid 
portion which the Court can direct to be filed and 
there is nothing in Paras 20 and 21. Sch. n. Civil 
P. C. which militates against this procedure. AIR 
(Vol 23) 1936 Lah 794 : 163 Ind Cas 213 (DB). 

-Sch. 2, Para. 20 — Splitting up of award. 

An award filed without the intervention of the 
Court can be split and need not be filed as a whole. 
AIR (Vol 16) 1929 Bom 193 : 117 Ind Cas 523 t 31 
Bom LR 349. 

-Sell. 2. Para. 20 — Award in excess of autho¬ 
rity — Separable portion to be expunged. 

Where a Court finds that arbitrators had been 
pull tv of ha ving exceeded their authority and that 
the additional portion of the award is senarable 
from the vest, the Court can direct, such additional 
portion to bp expunged even in cases fading under 
Sch. 2. Para. 20. the remaining portion being made 
basis of the decree under Sch. 2. Para. 21. AIR 
(Vol 16) 1929 Sind 200 : 119 Ind Cas 562 (DB). 

(c) Procedure. 


-<‘ ii. ?. pins. 2ft. 15 (r), S. 11 — Grounds for 

Invalidity in Para. 15 (c) do not rover matters of 
procedure and not raised before arbitrator — Ap¬ 
plication under Para. 2ft — Objection that apnll- 
cant was partner of opposite party and so could 
not chum specific amount — Tr*nl f\v*>t deciding 
point against opnn*ufe pnrtv — No deebion of TIigh 
Court on the point obtained — No such objection 







1090 


CIVIL P. C. (5 of 1908), Sch. 2, Para. 20-3. Award 


1089 

before arbitrator — Separate suit for dissolution 
of partnership by opposite party against applicant 

— Award, held could not be challenged — Deci¬ 
sion on question whether parties were partners 
held did not operate as res judicata. 

The grounds of invalidity of an award contem¬ 
plated in Para. 15 (c), Sch. II, Civil P. C. refer to 
those matters which apparently go to the root of 
the award and matters which merely pertain to 
procedure and have not been agitated before the 
arbitrator are not covered by it. 

On an application under Para. 20, an objection 
was raised, inter alia, that the party applying was 
a partner of the opposite party and consequently 
could not make a demand for a specific sum of 
money. No such objection was raised before the 
arbitrator. The point was decided against the op¬ 
posite party in the trial Court. No decision was 
obtained on it from the High Court, but the op¬ 
posite party instituted a separate suit for dissolu¬ 
tion of the partnership and rendition of accounts 
against the applicant. It was contended in de¬ 
fence that the decision on the question whether 
the opposite party was a partner of the applicant 
operated as res judicata. 

Held, that opposite party was not debarred from 
contesting the question in the suit for dissolution 
of partnership. 

Held, also, that it was open to the opposite party 
to agree to the reference, although it was being 
sought by a partner, and to have the mutual ad¬ 
justment of account made in a separate proceed¬ 
ing. Not having raised any objection before the 
arbitrator on the score of partnership to the claim 
put forward by the applicant, he could not after¬ 
ward challenge the award on the ground that it 
had been obtained by one partner against another 
for a specific sum. AIR (Vol 25) 1938 Lah 604 : 40 
PLR 972 : 181 Ind Cas 195 (DB). 

-Sch. 2, Para. 20 — Award creating charge on 

Immovable property made before Amending Act 
XXI of 1929 came into operation — Registration, 
If necessary — Such award, when becomes effec¬ 
tive. 

Where an award made out of Court creating a 
charge on immovable property is made before the 
Amending Act XXI of 1929 came into operation, 
the award need not be registered. Such an award 
becomes effective from the date when it is made 
and not from the date on which the Court orders 
It to be filed. AIR (Vol 24) 1937 Sind 7 : 30 SLR 
337 : 166 Ind Cas 947 (DB). 

•—Sch. 2, Para. 20 —r Application when rejected 

— Secretary arrogating functions of association as 
whole. 

Two claimants for mahantship agreed to refer 
their dispute to an association known as Chatur 
Sampardai Vaishnava Maha Mandal with the in¬ 
tention that the association as such should act as 
the arbitrator, but the secretary arrogating all the 
powers and functions of the whole body made the 
award. 

Held, that an application by one of the clai- 
ments to file that award could not be granted as 
the award had not been made by the association 
as was intended but by the secretary. AIR (Vol 
16) 1929 Lah 826 ; 11 LLJ 366 (DB). 

--Sch. 2, Para. 20 — Absence of arbitrator. 

If a party to an arbitration proceedings fails to 
take an objection to the absence of one out of se¬ 
veral arbitrators, he will be deemed to have waived 
his right to take objection to the whole of the irre¬ 
gularity caused thereby and the award must be 

fued. AIR (Vol 9) 1922 Cal 181 : 67 Ind Cas 866 
(DB). 

5F.Y.D./D.F. 35 


——Sch. 2, Para. 20 — Procedure pointed out. 

Parties in a suit who enter into an agreement 
to refer the matter in dispute in the suit or part 
of it to arbitration, may make the agreement an 
an order of Court and then paras. 1 to 16 of 
the 2nd Sch. apply. If they do not make the 
agreement an order of Court, they cannot ask for 
the agreement to be filed under para. 17 and they 
cannot ask for the award if made to be filed 
under paras. 20 and 21. 40 Bom 386 overruled; 

obiter in 4 Bom 1 held obsolete. If an award 
is made and both parties accept it they can ap¬ 
ply for a consent decree in terms thereof, and 
there will be no need to apply for an order record¬ 
ing the terms of the adjustment. If the plain¬ 
tiff disputes the award lor any reason and pro¬ 
ceeds with the suit, the defendant can plead the 
award and have the case set down for hearing 
on the issue whether the award is binding as an 
adjustment. If the defendant disputes the award, 
the plaintiff can set the case down for trial on 
the issue whether the award is binding as an ad¬ 
justment. Either party can file a suit to enforce 
the award and apply for a stay of the original 
suit. If the parties to a suit agree to refer the 
matters in dispute to arbitration without the in¬ 
tervention of the Court, and an award is made 
on such submission prior to the decision of the 
suit the submission and award can be recorded 
under O. 23, R. 3, C. P. Code, as an agreement 
adjusting of compromising the suit, and a decree 
can be passed in terms of the award, provided 
the award to be effective for such a plea must 
be a valid one, according to the general rules of 
taw governing the validity of awards in arbitra¬ 
tion proceedings. (Case law discussed fully). AIR 
(Vol 8) 1921 Bom 310: 45 Eom 245: 59 Ind Cas 
53 (DB). 

-Sch. 2, Paras. 20 and 21 — Mediator — Re¬ 
cord of settlement dispute made by the parties 
— Effect of — Contract. 

Where a person is asked to act as mediator 
In settlement of a dispute and records a settlement 
agreed on by the parties, his act is not that of 
an arbitrator, and the record made by him is not 
an award and if that record is at all operative 
it is so only as a contract as between those who 
have signed it. It can have no operation what¬ 
ever against persons who never joined it. AIR 
(Vol 6) 1919 Mad 374 : 53 Ind Cas 283 (DB). Also 
238 PWR 1915 : 48 PLR 1915 : 28 Ind Cas 298 (1) : 
AIR (Vol 2) 1915 Lah 119. 

(d) Power of Court. 

-Sch. 2, Para. 20 — Reasonableness of award. 

An award can only be challenged on the grounds 
specified in paras. 14 and 15 and a Court 
has no authority to go into the question of rea¬ 
sonableness of the award. AIR (Vol 17) 1930 Lah 
22 : 119 Ind Cas 726 (DB). 

——Sch. 2, Para 20 — Invalid award. 

If any Court arrogates to itself the powers to 
file an award which on the face of it is invalid 
and hence cannot be filed, the filing of the award 
and the decree passed thereon are nullity. The 
executing Court to which such a decree has been 
sent for execution can refuse to execute it. AIR 
(Vol 17* 1930 Rang 337 (DB). 

-Sch. 2, Para. 20 — Caste questions — Award 

cannot be enforced as it relates to questions for 
which no suit lies. 

A certain panchayat and passed a resolution to 
the effect that no member of the panchayat 
should marry a second wife in the lifetime of 
his first wife, and whosoever would do so disre¬ 
garding the resolution of the panchayat, shall 
not be considered as a member of the brother- 
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hood. A member married a second time when his 
first wife was living, and at a meeting of the pan- 
chayat an arbitrator was appointed to settle the 
dispute, who decided that the member should pay 
a certain sum as fine. The decision was accep¬ 
ted by the member as binding on him. When 
he refused to pay, a suit was brought to enforce 
the award. 

Held, that a suit of this nature would clearly 
relate to matters affecting the internal autonomy 
of the caste and its social relations and it will not 
be open to the Court to go into the question of 
the validity or otherwise of a rule laid down by 
the Panchayat that a person marrying a second 
wife during the lifetime of a first wife would cease 
to be a member of the panchayat or with the 
adequacv or propriety of a fine imposed bn a per¬ 
son breaking that rule as an alternative punish¬ 
ment Although the delinquent here agreed to 
pay the fine, yet the agreement involved a caste 
question and, therefore, no suit would lie to en¬ 
force it. „ x _ . . 

Held further, that as the disputes referred to 

arbitration related to caste questions which could 
not be made the subject of a suit, they could not 
also be the subject of an award enforceable in 
a Court of law. and even if the parties affected 
by such an award would agree not to challenge 
It. their consent cannot confer jurisdiction on a 
Court, where it has none to enforce the award. 
AIR (Vol 16) 1929 Sind 1 : 23 SLR 299 : 111 Ind 

Cas 425. 

_Sch. 2, Para. 20 — Award under Arbitration Act 

— Distinction between the two awards. 

Where an award filed under the Act is upheld 
by the Court as a good award, it is enforceable 
as if it were a decree of the Court; in other words, 
although it was not a decree and not a judgment 
of the Court, execution can be taken out on it in 
the same manner as though it were a decree and 
the Court is not to pronounce a judgment and 
decree as under C. P. Code. Sch. 2, para. 20. AIR 
(Vol 14) 1927 Cal 562 : 31 CWN 517 : 45 CLJ 597 *. 
102 Ind Cas 108 (DB). 

_Sch. 2, Para. 20 — An original agreement to 

arbitrate during pendency of a suit does not bar 
the Court from following the procedure under 
para. 20. It cannot be disputed that when no 
suit is actually pending when the application is 
made to the Court under para. 20, the Court can 
proceed under para. 20. Paras. 20 and 21 provide 
lor an adequate check of the proceedings before 
the award becomes rule of Court. AIR (.Vol 11) 
1924 Pat 488 : 3 Pat 443 : 1924 PH CC 110 : 6 PLT 
122 : 3 Pat LR Civ 52 : 81 Ind Cas 994 (DB;. 

4. Jurisdiction. 


(a) General. 

(a-1) Civil Courts. 

(b) Small Cause Courts. 

(c) Revenue Courts. 

(d) Property situated outside British India. 


(a) General. 

-Sch. 2, Paras. 20 (2), 21, Ss. 17, 115 -— Refe¬ 
rence relating to dispute between M's widow, A, 
B and C over estate left by M — Reference em¬ 
powering arbitrator to decide dispute in such man¬ 
ner as he thought just and equitable — Arbitra¬ 
tor. held had power to charge with A’s mainte¬ 
nance, property belonging to B which was in his 
possession and which did not come to him under 
award. 


Where an application under Para. 20 (2) of Sch. 
II. Civil P. C., relates to property within the 
jurisdiction of two Courts in British India, it is 
open to the Court within the jurisdiction of which 


part of the property is situate to entertain the 
application. It is not necessary *to divide one es¬ 
tate among two or more Courts merely because all 
the property is not situated within the jurisdic¬ 
tion of one Court. Where the immovable property 
is situated within the jurisdiction of L Court, the 
fact that certain movable properties, monies and 
ornaments, were in the jurisdiction of K Court, 
would not deprive L Court of jurisdiction. 

A reference to arbitration related to a dispute 
over the estate left by deceased M. In a suit by 
A, the widow of M, against B and C, the parties 
referred the dispute to an arbitrator who was given 
power under the reference to decide th dispute 
between the parties in such a manner as appeared 
to him just and equitable B raised an objection 
to the award that the arbitrator had no power 
to charge property belonging to him for A’s main¬ 
tenance which did not come to him under the 
award, but was already in his possession. This 
property was mentioned in the schedule to the 
plaint and a charge was placed on the whole 
of some survey numbers instead of being spread 
further upon parts of others, in the interest of 
B himself and all concerned; 

Held, that the power given to the arbitrator 
under the reference was wide enough to cover the 
arrangement as to the charge of the widow’s main¬ 
tenance upon B’s land. In a revision against an 
order of the Court directing an award to be filed 
an objection can be taken only on the question 
of jurisdiction. AIR (Vol 29) 1942 Sind 79 : ILR 
(1942) Kar 36 : 202 Ind Cas 152 (DB). 

-Sch. 2, Para. 20 (1) —» Jurisdiction over whole 

subject-matter, if essential. 

The words “Court having jurisdiction over the 
subject-matter of the award” in Para. 20, Sch. II, 
Civil P. C., do not mean that the, Court must have 
jurisdiction over the whole of the subject-matter 
of the award and the question of whether the 
Court has jurisdiction over the subject-matter of 
the award or not should be decided in accordance 
with the general provisions in the body of the 
Code. In the result, if a suit to enforce the 
award would lie, then an application for the award 
to be filed will lie also, and there will be no diffi¬ 
culty In a case where the property is situated in 
different parts of British India, The matter is 
not affected by the provision of Para. 21 that if 
tlie decree is not in accordance with the award, 
an appeal will lie. The difficulty is solved by ap¬ 
plying the principle of separability. Indeed the 
provision for such an appeal implies that the 
decree may be different from the award and that 
in appeal the question of whether the separation 
has been rightly or wrongly made may have to 
be considered. If the award is separable, the 
position would be substantially the same as it 
would be if each portion had been written on a 
separate piece of paper and formed a separate 
award. AIR (Vol 27) 1940 Nag 191 : 1940 NLJ 71 : 
ILR (1940) Nag 225 : 189 Ind Cas 550 (DB). 

-Sell. 2, Paras. 20, 21 — Immovable property 

dealt with by award and parties within jurisdiction 
of Court — Certain business, the subject-matter 
of award carried on outside jurisdiction — Court, 
if can entertain application under Para. 20 and 
order award to be filed. 

Where all the immovable property dealt with 
by the award is within the jurisdiction of the 
Court, and so are the parties to the award, the 
mere fact that the business which is one of the 
subject-matters of the award was carried on by 
the parties at a place outside the jurisdiction is 
not sufficient to oust the jurisdiction of the Court 
over the said subject-matter. The Court has, 
therefore, jurisdiction to entertain an application 




1094 


CIVIL P. C. (5 of 1908), Sell, 2, Para. 20—4. Jurisdiction 


1093 

under Sch. n, Para. 20 of the Civil P. C., and 
order the award to be filed under Para. 21. AIR 
(Vol 25) 1938 Sind 59 : 174 Ind Cas 334 (DB). 

——rSch. 2, Tara. 20 — Part of award dealing 
with property outside jurisdiction — Court, if and 
when can file award. 

In the case of an arbitration without the inter¬ 
vention of Court, where a part of an award deals 
with property outside the jurisdiction, if that part 
is separable without disturbing the basis and equi¬ 
librium of the award as a whole, the Court may 
delete that part of it and order the rest to be 
filed. AIR (Vol 24) 1937 Bom 211 : 39 Bom LR 
159 : ILR (1937) Bom 338 : 169 Ind Cas 301 (DB). 

-Sch. 2, Para. 20 — Valuation — Objection. 

Application under — Value for jurisdiction fixed 
— Valuation cannot be questioned in execution 
when the objection was not taken in the pro¬ 
ceedings under, or in any appeal arising there¬ 
from. AIR (Vol 23) 1936 Lah 63. 

—»—Sch. 2, Para. 20 — Award — Property outside 
jurisdiction — Power to file award. 

In order to decide whether the Court has juris¬ 
diction over the subject-matter of an award, it is 
necessary to consider the reliefs granted by the 
award and to determine whether the Court would 
have jurisdiction to try a regular suit between 
the parties in which the reliefs claimed were the 
reliefs granted by the award. 

Where an award declared inter alia the legal 
ownership of certain persons over a property at 
Raitar and declared that they were entitled to re¬ 
tain their ownership until certain sums of money 
were paid to them and an application was made 
to the Court at Benares for filing the award: 

Held, that under S. 16 (d) the suit could only 
be instituted in a Court within the local limits of 
whose jurisdiction the Raitar property was si¬ 
tuated. 

Held further, that the Benares Court would not 
be justified in treating the portion of the award 
as a nullity and filing the award as to the remain¬ 
ing portion. AIR (Vol 20) 1933 All 380 : (1933) 
ALJ 741 : 55 All 542 : 143 Ind Cas 571. 

-Sch. 2, Para. 20 — Under Para. 20, Sch. II, 

Civil P. C., an application to file an award made 
without the intervention of the Court should be 
made to the Court having jurisdiction over the 
subject-matter of the award, and not over the 
subject-matter of the reference. Therefore, a Court 
has no jurisdiction to file award which creates a 
charge over immovable property situate outside 
its jurisdiction. The question whether the 
charge over immovable property was or was not the 
subject-matter of the reference is not material in 
considering whether the Court has jurisdiction to 
entertain the application. AIR (Vol 18) 1931 Sind 
47 ; 25 SLR 204 : 131 Ind Cas 182 (DB). 

-Sch. 2, Para. 20 — Material irregularity. 

Where both the parties to an award given in 
an arbitration in a pending suit without interven¬ 
tion of the Court sign the award, the Court re¬ 
fusing to consider the result of one of the parties 
signing the award commits material irregularity in 
exercise of jurisdiction. AIR (Vol 17) 1930 Lah 
860. 

- rSch. 2. Para. 20 — Suit after reference. 

Knowledge of the institution of the suit on the 
part of the arbitrators is not essential to deprive 
them of jurisdiction. After the filing of the suit 
the private tribunal becomes functus officio. AIR 
(Vol 15) 1928 Mad 371 : 111 Ind Cas 555 (DB). 

——Sch. 2, Para. 20 — Even in cases of a refe¬ 
rence to arbitration without the intervention of 
a Courts when an application is made under Para¬ 


graph 20 to file an award, the Court is compe¬ 
tent to make an order to file an award even where 
the award deals with matters in excess of the 
authority conferred upon the arbitrator, where the 
portion of the award dealing with such matters 
can be seoarated from the rest of the award. 1923 
Pat 470. Not Foil. 

The ground upon which the Court can refuse to 
file an award under paragraph 21 is the ground 
upon which the Court should remit an award 
under paragraph 14. and as the Court cannot remit 
an award under paragraph 14 if the portion in 
excess of the arbitrator’s authority be separable 
from the rest, it follows that it cannot refuse to 
file the award under paragraph 21 in those cir¬ 
cumstances. AIR (Vol 12) 1925 Pat 810 : 4 Pat 
670 : 7 PLT 644 : 93 Ind Cas 261 (DB). 

-Sch. 2, Para. 20 — ‘Where the facts were that 

there was no substantial question decided by the 
award affecting property within the jurisdiction 
of the Berar Court. No one of the three temples 
to the management of which the award related, 
was within that jurisdiction, and two of them were 
within the dominions of the Nizam and outside 
British India. A large part of the award related 
to family questions and money payments to be 
made by members of the family, and all the mem¬ 
bers of the family were residing within the Nizam’s 
dominions but merely two of the villages which 
formed the principal endowments of the temples 
were situated in Berar. 

Held, that does not give the Berar Courts juris¬ 
diction to file the award especially when there 
was no dispute concerning the ownership or mana¬ 
gement of the villages nor any denial that the 
revenues must be appropriated to the three tem¬ 
ples. AIR (Vol 11) 1924 PC 95 : 5 LR PC 216 : 
1924 MWN 79 : 7 NLJ 62 : 34 MLT 62 : 19 MLW 
549 : 2Q NLR 33 : 51 IA 72 : 22 ALJ 386 : 51 Cal 
361 : 26 Bom LR 586 : 28 CWN 977 : 46 MLJ 628 : 
83 Ind Cas 531. 

--Sch. 2, Para. 20 — Subject-matter lying within 

the jurisdiction of two or more Courts — Power 
of Court to file award. 

Per Sadasiva Iyer, J. — Para. 20 was devised 
for the purpose of enabling any Court having 
jurisdiction, where the subject-matter of the award 
lies within more than one jurisdiction to direct 
the award to be filed. The para, does not suggest 
any disability of the kind that arises on a consi¬ 
deration of S. 9 of the Code, provided there is 
something to arbitrate on, that there is a reference 
and an award then the policy of the law is that, 
that award should be given effect to, without 
minute inquiry by the Court. 37 Bom 442 • 15 Bom 
LR 362 : 19 Ind Cas 882 (DB). 

(a-1) Civil Courts. 

--Sch. 2, Fara. 20 — Agreement for reference to 

arbitration —» Partition of property including agri¬ 
cultural land — Competency of Civil Court to en¬ 
tertain application. 

An application to file an agreement for reference 
to arbitration of a dispute about partition of cer¬ 
tain properties including agricultural land, cannot 
be entertained by Civil Court as part of the agree¬ 
ment relates to the partition of agricultural land 
AIR (Vol 20) 1933 Lah 732 (2) : 34 PLR 454 : 143 
Ind Cas 143 (1) (DB). 

-Sch. 2. Para. 20 — Civil Court — Private refer¬ 
ence — Partition — Settlement of shares. 

On a private reference to arbitration an award 
which is passed by the arbitrators and which does 
not partition agricultural land but only settles the 
shares of the parties can be validly filed in the 
Civil Court. AIR (Vol 5) 1918 Lah 68 • 81 PWR 
1918 : 79 PLR 1918 : 45 Ind Cas 166. 
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-Sch. 2, Para. 20 — Public trust — Trustee 

suit. 

A Civil Court cannot entertain an application 
t6 file an award passed in reference to arbitra¬ 
tion as regards the trusteeship of a waqf. (1910) 

32 All 503 : 7 ALJ 761 : 6 Ind Cas 219 (DB). 

(b) Small Cause Courts. 

-Sch. 2, Para. 20 — Application to file an award 

under Para. 20, Sch. H, is a suit within the mean¬ 
ing of S. 16 of the Small Cause Courts Act and 
the Provincial Small Cause Court had jurisdiction 
to entertain the applications. AIR (Vol 22) 1935 
Sind 208 : (1936) 30 SLR 12 (DB). 

-Sch. 2, Para. 20 — Small Cause Court — Juris¬ 
diction to file award. 

A Small Cause Court has no jurisdiction to file 
an award which though it directs payment of 
money within the limits of its pecuniary jurisdic¬ 
tion, goes on to declare the dissolution of mar¬ 
riage between the parties. The jurisdiction of the 
Court to file an award depends on the reliefs 
awarded. A party cannot get the award filed under 
Para. 20 where the other reliefs granted are be. 
yond the competence of the Court. The expres¬ 
sion “subject-matter of the award” means the 
whole matter dealt with and decreed by the award, 
and not any particular portion. AIR (Vol 6) 1919 
Mad 22 : 10 LW 57 : 51 Ind Cas 53. 

(c) Revenue Courts. 

-Sch. 2, Para. 20 — Where some of the matters 

in dispute were within the jurisdiction of a Reve¬ 
nue Court only and there were actually suits pen¬ 
ding in a Revenue Court with respect to some items 
of the matter in dispute mentioned in the agree¬ 
ment, such an agreement to refer the matter to 
arbitration cannot be filed in a Civil Court. AIR 
(Vol 25) 1938 Lah 635 : (1938) 40 PLR 966 (DB). 

-Sch. 2, Para. 20 Demarcation of boundaries 

— Revenue Court. 

A Civil Court can accept the award passed on 
reference to arbitration by parties in a dispute 
as to the demarcation of boundaries under S. 41, 
U. P. Land Revenue Act (1901). AIR (Vol 6) 1919 
Oudh 287 : G OLJ 84 : 50 Ind Cas 193. 
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which the Civil P. C., does not extend. Consequent¬ 
ly, a distinction must be made between cases where 
the property lies within British India though in 
different jurisdictions to which the Code applies 
and a case where some portion of the property is 
within British India and some portion out of it, 
in a Native State or in any other place to which 
the Code as such is not, and could not be made ap¬ 
plicable. Section 17 can be displaced only in s 
case where part of the property is situate outside 
British India and, not in a case where the whole 
of it is in British India though in different juris¬ 
dictions and therefore governed by the Code. AIR 
(Vol 23) 1941 Mad 129 : (1940) 2 MLJ 520 : 52 MLW 
556 : (1940) MWN 1083 (DB). 

-Sch. 2, Para. 20 — Properties situated partly 

outside British India — Jurisdiction to entertain 
application to file award. 

Three brothers belonging to a joint Hindu family 
owning immovable properties within and outside 
British India agreed to settle their differences by 
arbitration. Two of the brothers applied to the 
Court at Pa'ghat in Malabar that the award might 
be filed in Court. The other brother objected that 
the Court had no jurisdiction to entertain the ap¬ 
plication as the whole of the subject-matter of the 
award was not within the jurisdiction of the Court. 

Held, that the Court had no jurisdiction to enter¬ 
tain the application and could not file the award 
even in respect of the properties within British 
India. 

The words ‘subject-matter’ of the award in 
Para. 20. Sch. II, Civil P. C., mean the whole sub¬ 
ject-matter dealt with. 

When a question as to jurisdiction to entertain 
an application under Para. 20, Sch. n, Civil P. C., 
is raised that question has to be first considered 
and decided by the Court. 

'Hie provisions in Para. 20 do not constitute any 
bar to a regular suit to enforce the rights created 
bv an award. AIR (Vol 19) 1932 Mad 462 : 62 MLJ 
550 : (1932) MWN 234 : 35 MLW 565 : 55 Mad 689 
: 139 Ind Cas 877 (DB). 

-Sch. 2. Para. 20 — Award cannot be filed in 

British India. 


(d) Property situated outside British India. 

-Sch. 2, Para. 20 and Ss. 15 to 20 and S. 89 — 

Court having territorial jurisdiction by reason of 
S. 17 over part of subject-matter of award has juris¬ 
diction over its entire subject-matter. 

Paragraph 20 must receive a liberal rather than 
a restricted construction. Sections 15 to 20 are ap¬ 
plicable to Sch. II. which is really a part of the 
Civil P. C., and there is no justification to regard 
it as a self contained chapter in itself. Therefore 
it is not only permissible but obligatory upon the 
Court to take note of the provisions of Ss. 15 to 20 
and with their aid to ascertain which Court is the 
proper Court to entertain an application under 
Para. 20. Para, 20(2* makes it clear that the appli¬ 
cations should be in every way treated as suits and 
that the procedure applying to suits should apply to 
them. S. 17 governs the consideration of the ques¬ 
tion as to which Court is to be held for the pur¬ 
pose of Sch. II, Para. 20 to have jurisdiction in a 
given case. Consequently, when a Court has juris¬ 
diction under S. 17 by reason of part alone of the 
subject-matter of the award being within its local 
limits that jurisdiction extends over the entire 
subject-matter of the award. There is nothing in 
the language of S. 89 to warrant that the sections 
of the Code or the rules in Sch. I do not apply to 
matters arising under Sch. II. It is not permis¬ 
sible however in view of the explanation to S. 16 
to extend the jurisdiction of the Court beyond 
British India or even to any place within it to 


Certain persons entered into partnership with 
the object of working a rice-factory out of British 
India. But after some time disputes arose between 
them which were referred to arbitration and an 
award was made. Application was made to get 
the award filed in British India. 

He T d. that the Court in British India had no 
jurisdiction over the subject-matter of the award 
in that the factory being admittedly out of British 
India, the Court had no jurisdiction to enforce the 
award. AIR (Vol 16) 1929 Lah 24 : 113 Ind Cas 899 
: 10 LLJ 500 (DB). 

-Sch. 2. Paras. 29 and 21 — Remedy by suit — 

Remedy by application — Cumulative — Property 
outside British India. 

A suit, is maintainable on a private award Inde¬ 
pendently of the summary procedure provided in 
Cls. 20 and 21. Jf the award is free from all de¬ 
fects mentioned in Paras. 14 and 15 it can be filed 
within 6 months. A suit can be brought on an 
award when it is defective, the Court having power 
to rectify it. Obiter — If the property in respect 
of which an award is given, is situate in a Native, 
State the award cannot be converted into a de¬ 
cree by a British Indian Court. 34 PR 1910 : 11 
FWR 1910 : 183 PLR 1910 : 5 Ind Cas 597 (DB), 

5. Limitation. 

-Sch. 2. Para. 20 — Section 6. lira. Act does not 

apply to cases under Para. 20. of Sch. II. Civil P. C. 
AIR (V 23) 1936 Pat 161 : 17 PLT 20 : 14 Pat 855 :2 
BR 353 : 161 Ind Cas 691 (DB). 
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-Sch. 2, Para. 20 — Award by arbitrators under 

Cooperative Societies Act does not require filing 
under Para. 20, Sch. II and Art. 178, Lim. Act does 
not apply. (1936) 163 Ind Cas 591 : 39 CWN 1301. 

-Sch. 2 , Para. 20 — Person whose favour award 

is made can file regular suit. 

An application under Para. 20 is not the only 
remedy open to a person in whose favour the award 
is made. He can file a regular suit in which case 
Art. 178, Lim. Act, does not apply. AIR (V 22) 1935 
Lah 134. 

-Sch. 2, Para. 20 — An application to file an 

award does not become a suit by the provisions of 
Para. 20 (2), Sch. 2, C. P. Code and hence; the ap¬ 
plicant cannot claim the benefit of S. 6 of the 
Limitation Act. AIR (V 10) 1923 Rang 226 : 76 
Ind Cas 493 : 1 Rang 256 (DB). 

-Sch. 2, Para. 20 — Suit to enforce award — 

Award not filed. 

An award was made on an arbitration cut of 
Court. An application to file was numbered as a 
suit but was summarily rejected as being time- 
barred. Plff. filed a regular suit to enforce the 
award. 

Held, that the bar of res judicata did not apply. 
AIR (V 8) 1921 Bom 389 : 22 Bom LR 1377 : 59 Ind 
Cas 755 (DB). 

See also AIR (V 8 ) 1921 All 384 : 18 A L J 960 
(DB). 

-Sch. 2 , Para. 20 — Remedy by suit — Non-com¬ 
pliance with — Effect of. 

A suit lies on an award even though the award 
has not been filed in Court under Para. 20 within 
6 months as required by Art. 178 of the Limitation 
Act. AIR (V 3) 1916 Mad 583 : 2 LW 320 : 17 MLT 
241 : 29 Ind Cas 49. 

See also AIR (V 4) 1917 Oudh 126 : 4 OLJ 437 : 42 
Ind Cas 116. 

Also AIR (V 1) 1914 U B 53 : 2 UBR 26 : 7 

Bur LT 279 : 27 Ind Cas 31. 

-Sch. 2, Para. 20 — An application under Cl. 20, 

Sch. H to a Civil Court for filing an award by the 
arbitrator beyond six months after date of award 
is barred by Art. 178 of Sch. I of the Limitation 
Act. 

Held in the circumstances of the case that S. 5 
and S. 14 of the Lim. Act did not apply. AIR (V 2) 
1915 A 369 : 38 All 85 *: 13 ALJ 1115 : 31 Ind Cas 
899 (DB). 

-Sch. 2, Para. 20 — Notice — Issue of. 

Para. 20 does not limit the time for the issue of a 
notice thereunder. 176 PWR 1913 : 310 PLR 1913 : 
21 Ind Cas 298 (DB). 

6. Revision. 

-Sch. 2, Paras. 20, 21 — Parties, pending suit 

referring matter to arbitration without interven¬ 
tion of Court — Court, if can pass decree thereon — 
Appeal not preferred — Revision, if lies. 

Where during the pendency of a suit, the parties 
refer the matter to arbitration without the inter¬ 
vention of any Court, the Court has jurisdiction to 
entertain an application to file the award made in 
such arbitration, and pass a decree in the absence 
of an application under S. 10, Civil P. C., to stay the 
proceeding. When no appeal is preferred, the order 
of the Court cannot be interfered with in revision. 
AIR (V 25) 1938 All 46 : (1937) ALJ 1133 : 1937 
AWR (HC) 1080 : 172 Ind Cas 967. 

*-Sch. 2, Para. 20 — High Court can interfere with 

the order of the Small Cause Court, staying the 
hearing of a petition under Sch. 2, S. 20, on the 
ground of there having been a prior instituted suit 
and that both the suits related to the same dispute, 
the order being one which is passed without juris- 
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diction. AIR (V 16) 1929 Lah 533 : 117 Ind Cas 
94 : 30 PLR 395. 

-Schedule 2, Para. 21. 

See also Sch. 2, Para. 20. 

1. Scope of enquiry. 

2. Satisfaction of Court. 

3. Grounds of objection under Paras. 14 and 15. 

4. “Proved.” 

5. Order filing or refusing to file award — 
Appeal. 

6. Appeal against decree on award — Sub- 
Para. (2). 

7. Appeal to Privy Council. 

8. Revision. 

9. Suit to set aside award or decree on award 

See N. 1. 

10. Decree on award — Nature of. 

See N. 1 and 2 
1. Scope of enquiry. 

-Sch. 2, Para. 21 — Decree on award is- as bind¬ 
ing on parties as any other decree in suit. AIR (Vol 
27) 1940 Lah 107. 42 PLR 77. 

-Sch. 2, Para. 21 — Court instead of passing sepa¬ 
rate order with respect to filing of award combining 
it and judgment into one — Neither party misled — 
Procedure. 

Paragraph 21 of the Second Schedule to the Civil 
P. C. does not lay down any particular form of or¬ 
der. All it states is that the Court “shall order the 
award to be filed and shall proceed to pronounce 
judgment according to the award.” Section 2 (9) de¬ 
fines judgment as “the statement given by the Judge 
of the grounds of a decree or order”, and order as 
“the formal expression of any decision of a Civil 
Court which is not a decree.” This formal expression 
can be given in the course of a judgment. All that 
is necessary is that the mandatory direction which 
constitutes the order must be present somewhere. 

Where the Judge combines the order for filing the 
award and judgment into one, instead of passing 
separate order with respect to the filing of the award 
and then a judgment in terms of the award 
followed by a decree, the procedure is not irregular 
and even if it is, if it does not mislead either ot the 
parties, it is curable under S. 99, Civil P. C. AIR (Vol 
23) 1936 Nag 246: 167 Ind Cas 260. 

-Sch. 2, Para. 21 — Error in law does not inva¬ 
lidate. 

An arbitrator has very wide powers and even an 
error in law made by an arbitrator does not invali¬ 
date die award. AIR (Vol 18) 1931 Oudh 6: 7 OWN 
1095 (DB). 

-Sch. 2, Para. 21 — Combined order and award 

— Court should not male such order. 

There was an arbitration and an application was 
made by the opposite parties to she Court for the 

filing of the award. The Court after hearing the ob¬ 
jections and having con: > to die conclusion that the 
award had been lawfully arrived at, made an order 
in the following terms, “plaintiff's suit is decreed 
with costs. The decree is to be prepared according 
to the award as prayed.” 

Held, diat the order with the Court ought to have 
made was one directing die award to be filed and 
diat a separate order should have been made saying 
that a decree should follow in accordance with die 
award. AIR (Vol 16) 1929 All 799: 118 Ind Cas 236 
(DB). 
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■-Sch. 2, Para. 21 — Setting aside award. 

Section 21 does not contemplate an application to 
set aside the award like S. 16 and S. 19 within ten 
days of their getting notice of filing the award. AIR 
(Vol 15) 1928 Mad 371 : 111 Ind Cas 555 (DB). 

--Sch. 2, Para. 21 — Suit to set aside award. 

Matters heard and determined in proceedings 
under para. 21 cannot be reopened in a subsequent 
suit between the same parties brought for the pur¬ 
pose of setting aside the award and the decree fol¬ 
lowing upon the judgment delivered in accordance 
therewith. (1922) 70 Ind Cas 985: 26 CWN 940 (DB). 

-Sch. 2, Para. 21 — Procedure. 

The decree under para. 21 (2) of Sch. II is a decree 
under S. 2 (2) and the provisions of O. 9. R. 13 ap¬ 
ply to it. The provisions of the C. P. Code apply so 
far as may be, to proceedings under Sch. 2 save 
where a special procedure is laid down in the Sche¬ 
dule. AIR (Vol 9) 1922 Pat 376 : 62 Ind Cas 927 • 

1922 PIICC 76: 3 PLT 29: 1 Pat 48 (DB). 

-Sch. 2, Para. 21 — Modification by compromise. 

It is competent to the parties to compromise the 
proceedings by altering, amending or adding to the 
award. AIR (Vol 8) 1921 Lab 34: 61 Ind Cas 628: 
2 Lab 114: 3 LLJ 349: 73 PLR 1921 (DB). 

-Sell. 2, Para. 21 (2) — Award — Suit to set 

aside — Dismissal, effect of. 

If a suit is filed before the award is made and the 
award is attacked as invalid, if the objections fail, tire 
suit must bo dismissed, and the pill', cannot claim a 
decree on the basis of the award. AIR (Vol 5) 1918 
Sind 13: 13 SLR 75: 53 Ind Cas 337. 


Scb. 2 , Para. 21 — Inquiry into merits. 


An award is not in the nature of a foreign judg¬ 
ment and a Court is therefore not entitled to go into 
the merits of the same. AIR (Vol 3) 1916 M 583: Ti 
MLT k41: 2 LW 320: 29 Ind Cas 49. 

——Sch. 2, Para. 21 — Finality of award. 

Three brothers appointed an arbitrator by whose 
award they bound themselves in respect of partitior 
of joint family property. The award was duly made 
It stated that all the cash had been divided and thal 
now no co-sharer bad any right to demand account* 
from another. Some years after, the sons of one ol 
the brothers sued lor an account from his uncle will 
regard to certain property and moneys which thc> 
alleged wore to remain joint until realised. Held 
that the plaintifls were bound by the award which 
was final and that they could not claim an accounl 
as the award expressly slated that no co-shaver hac 
a right to demand an account therealtcr. AIR (Vol 
1) 1914 PC 153: 17 OC 33: 18 CWN 426: 1 Old 
159: 27 MLJ 128: 22 Ind Cas 315. 

-Sch. 2, Para. 21 — Validity of award — Powci 

of Court to enquire. 

Courts can decide whether an agreement, on which 
an award is based, is itself void, though they cannol 
enter into the lei ms of the award itself. (1910) 31 
Cal 229 : 39 IA 27 : 7 ALJ 125 : 7 MLT 63 : P- 
Bom LR^257 : 14 CWN 261 : 11 CLJ 220 : 20 MLJ 
171 : 5 Ind Cas 404 (PC). 

(On appeal from (1905) 32 Cal 582: 9 CWN 421. 

-Sch. 2, Para. 21 — Validity of award — Provi¬ 
sional decision. 

A provisional or incomplete award which does nol 
completely and finally decide die matters in dispute 
between the parties is not an award and cannot form 


the basis of any proceedings thereon. (1909) 6 ALJ 
467: 2 Ind Cas 304 (DB). 

-Sch. 2, Para. 21 — Decree on award — Con¬ 
struction. 

If a decree is passed on a private award the pre¬ 
cision of language which characterises a decree by 
the Court itself cannot be expected. The decree 
should be read and interpreted as a whole. (1909) 3 
SLR 120: 4 Ind Cas 606 (DB). 

2. Satisfaction of Court. 

(a) General. 

(a-1) Validity of reference and award. 

(b) Subj'ect-matter of the award. 

(c) Form of award. 

(d) Part of award, if can be filed. 

(a) General. 

-Sch. 2, Para. 21 — In order to decide whether 

an award is to be filed, Court under Para. 21, Sch. II, 
has to consider terms of award with reference to mat¬ 
ters referred to in Para. 14 and for that purpose if 
is being admitted as evidence of a transaction pur¬ 
porting to affect rights in immovable property for 
a private award affects such rights apart from pas¬ 
sing of decree based on award. AIR (Vol 24) 1937 
Cal 201: 171 Ind Cas 507 (DB). 

-Sch. 2, Para. 21 — Finality of award. 

The Court, in construing an award, shall make 
every reasonable intendment and presumption in 
favour of the award being a final, certain and suffi¬ 
cient termination of the matter in dispute. AIR (Vol 
15) 1928 Sind 144: 108 Ind Cas 791 (DB). 

-Sch. 2, Para. 21 (1) — Filing of award — Refu¬ 
sal. 

The Court cannot refuse to file an award by im¬ 
posing conditions bevond those mentioned in Para. 
21 (1). AIR (Vol 4) 1917 M 312: (19161 1 MWN 203: 
19 MLT 228: 33 Ind Cas 67 (DB). 

-Sch. 2, Tara. 21 — Decree on award — Duty 

of Court. 

Before passing a decree in accordance with the 
award of arbitrators appointed without the interven¬ 
tion of the Court, the Court should satisfy itself that 
the reference was bona fide made to the arbitrators. 
(1911) 5 SLR 92: 12 Ind Cas 639 (DB). 

(a-1) Validity of reference and award. 

-Sch. Para. 21 — Binding effect. 

When the award purports to interfere with the 
rights ('1 strangers, the strangers will not in any 
event, be affected bv it: but as between the parties 
to the award its provisions must be held to be ope¬ 
rative. AIR (Vol 15) 192S Cal 275: 32 CWN 10S: 
TOT Tnd Cas 70 (DB). 

-Sch. 2, Para. 21 — Party’s death pending award 

— Death of some of the parties after hearing com¬ 
pleted — Award thereafter is not invalid. 

Where an agreement was made to refer a dispute 
about property to arbitration by some of the parties 
on their own behalf and on behalf of the minors and 
the investigation bad been finished and documents 
produced before the arbitrators but some of them 
died before the award was made. 

Held, there is no rule of procedure by which the 
arbitrators could substitute the representatives or ap¬ 
point guardian ad litem for infants, and the fact that 
the arbitrators omitted to do so does not make the 
award illegal and not binding on the representatives 
or minors. The question, whether the award would bo 
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binding or not, must depend upon the circumstances 
of each case. An award made on proper reference 
ought not to be set aside on the ground of the alleg¬ 
ed defect in procedure not affecting the merits where 
substantial justice has been done. AIR (Vol 9) 1922 
Cal 226: 70 Ind Cas 459: 26 CWN 804 (DB). 

-Sch. 2, Para. 21 — Conditions for validity. 

A Court must, before enforcing award, satisfy it¬ 
self that it is enforceable in the same way as a de¬ 
cree is enforceable if it were a decree. Where an 
award is a mere declaration of the respective rights 
and liabilities of the parties or is an attempt to pass 
a sort of order for specific performance in a matter 
where no such decree can be passed in law, it would 
not be enforceable. AIR (Vol 7) 1920 All 258: 42 All 
525: 18 ALJ 652: 59 Ind Cas 75: 2 UPLR (All) 243 
(DB). 

-Sch. 2, Para. 21 — Disputes arising from con¬ 
tract — Power of arbitrator to determine existence of 
contract — Forgery. 

Where a contract provides for submission of dis¬ 
putes to arbitration it is competent for the arbitra¬ 
tors under the terms of the submission to decide 
whether or not an alleged interpolation was in the 
contract as originally made. AIR (Vol 7) 1920 Cal 
633 : 24 CWN 567 : 59 Ind Cas 439. 

-Sch. 2, Para. 21 — Compromise during suit — 

Court’s duty to inquire if parties are bound by com¬ 
promise set up by one of them. 

The plff. sued for a certain sum basing his claim 
on a balance of account struck by deft. The claim 
was dismissed as not proved. The deft, put in appli¬ 
cations stating that under pressure of people in the 
village, a certain compromise was arrived at between 
the parties. On appeal, the Civil Judge without go¬ 
ing into the merits of the case, decreed the claim 
for the sum settled by the compromise. Held, that 
the Appellate Court should have inquired as to whe¬ 
ther the compromise was binding between the par¬ 
ties or whether the plff. had proved his case on the 
merits. 63 PLR 1912: 142 PWR 1912: 15 Ind Cas 
478. 

-Sch. 2, Para. 21 — Effect of award. 

An award though not filed in Court, may be plead¬ 
ed in defence. An unsuccessful application for filing 
an award, provided the validity of award is not de¬ 
cided against in the application, is no bar to the 
plea. (1910) 6 NLR 1 : 5 Ind Cas 425. 

(b) Subject-matter of the award 

_Sch. 2, Para. 21 — Where all the immovable 

properly dealt with by the award is within the juris¬ 
diction of die Court and so are the parties to the 
award, the mere fact that the business, which is one 
of the subject-matters of the award was carried on 
by die parties at a place outside the jurisdiction, is 
not sufficient to oust the jurisdiction of the Couit 
over die said subject-matter. The Court has, there¬ 
fore, jurisdiction to entertain an application under 
Sch. II, Para 20, of the Civil P. C. and order the 
award to be filed under Para. 21. AIR (\ ol 25) 19o8 
Sind 59: 174 Ind Cas 334 (DB) 

-Sch. 2, Para 21 — Void award. 

Where in an agreement to refer a matter in dis¬ 
pute to arbitration of four arbitrators it is expressly 
laid down diat the parties would abide by the award 
of the majority of them, an award by three out of tne 
four arbitrators, made without final discussion with 
and in the absence of die fourth and to which he does 


not agree, is not binding on the parties. The three 
arbitrators must be regarded as having been guilty 
of misconduct. AIR (Vol 17) 1930 Rang 136 : 121 
Ind Cas 801 : 7 Rang 715 (DB). 

_Sch. 2, Para 21 — Award determining matters 

not referred to arbitration canot be filed. (1928) 110 
Ind Cas 745 (Lah). 

-Sch. 2, Para 21 — Power of arbitrator. 

Where a contract provides for submission of dis¬ 
putes to arbitration it is competent for the arbi¬ 
trators under die terms of the submission to decide 
whether or not an alleged interpolation was in the 
contract as originally made. AIR (Vol 7) 1920 Cal 
633 : 59 Ind Cas 439 : 24 CWN 567. 

-Sch. 2, Para 21 — Decree on award. 

Where a person was a party to arbitration but was 
not a party to the decree which followed upon die 
award he could not enforce the decree. AIR (Vol 6) 
1919 Oudh 247 : 6 OLJ 322 : 52 Ind Cas 849. 

_Sch. 2, Para 21 — Validity of award — Persons 

not party — If can enforce — Parties to reference 
Award. 

Where the question of the partition or die joint 
family properties is referred to arbitration and some 
of die members of die family are not parties to the 
reference die award in pursuance of such reference 
partitioning the family property is invalid and cannot 
be filed under Para. 21. AiR (Vol 5) 1918 Pat 132 : 
(1919) PHCC 141 : 48 Ind Cas 953 (DB). 

(c) Form of award. 

_Sch. 2, Para 21 — Arbitration without interven¬ 
tion of Court — Award not signed by arbitrators — 
Validity. 

An award made on a reference to arbitration with¬ 
out the intervention of the Court is not invalid merely 
because it has not been signed by the arbitrators un¬ 
less the narties had made it a condition of reference. 
AIR (Vof 19) 1932 Pat 60: 12 PLT 733: 11 Pat 131: 
135 Ind Cas 518 (DB). 

——Sch. 2, Para 21 — Order filing private award. 

An order filing or refusing to file an award in an 
arbitration without the intervention of the Court is 
not and cannot be regarded as a decree. AIR (Vol 
15) 1928 Lah 137 : 9 Lah 380 : 107 Ind Cas 756 
(DB). 

-Sch. 2, Para. 21 — Oral award — Effect of — 

Transfer of property — Writing and registration. 

An award by arbitrators may be either oral or in 
writing, and both are equally binding on the parties. 
An award may be enforced as an oral partition which 
is effective without writing or registration. An award 
by arbitrators is binding on the parties as a judgment 
of Court and a right of suit accrues to a party when 
a bond is allotted by virtue of such award. An award 
is sufficient to pass title to property. The transfer of 
Property Act is not exhaustive of the modes of 
transfer. A suit on a hypothecation bond allotted to 
the holder by an oral award is maintainable without 
the execution of further instruments. AIR (\ol 6) 
1919 Mad 1113: 34 MLJ 184: 45 Ind Cas 813. (DB). 

-Sch. 2, Para 21 — Validity of award — Majority 

decision. 

In the absence of a contrary provision, parties, 
agreeing to settle their differences by the judgment 
of a body made up of an uneven number of persons 
are presumed to imply that they would accept the 
decision of the majority. AIR (Vol 4) 1917 Bom 
128 : 42 Bom 669 : 19 Bom LR 618 : 41 Ind Cas 264. 
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(d). Part of award, if can be filed. 

-Sch. 2, Paras. 21, 24 — Part of dispute refer¬ 
red left undealt — Award if can be filed. 

Where the award has left undetermined any of 
the matters referred to arbitration the awai d can¬ 
not be filed. Where the award which deals with 
the subject-matter of the dispute cannot be sepa¬ 
rated from the portions which have not been dealt 
with, it cannot be filed on the ground that the mat¬ 
ter undealt would be decided subsequently. AIR 
(V 25) 1938 Pat 129: 19 PLT 16: 4 BR 462: 174 Ind 
Cas 592. 

--Sch. 2, Para. 21 — Where a portion of an award 

is invalid but is separable, the Court can delete 
that portion of the award and file the remaining 
portion even in the case of an award delivered out 
of Court. AIR (V 19) 1932 All 154 (154, 155). 

-Sch. 2, Para. 21 — Failure to dispose all mat¬ 
ters — Award is not necessarily invalid. 

Where parties agreed to the partition by stages 
and asked that the properties remaining undivid¬ 
ed shomd be.- the subject of a further award to be 
made by the same arbitrators and the arbitrators 
followed the direction of the parties, but where un¬ 
able themselves to perform the further work of 
partitioning the remaining properties in a 
separate award. 

Held, that the award was not invalid on the 
ground of its not disposing all matters referred. 
AIR (V 15) 1928 Pat 7: 6 Pat 556: 109 Ind Cas 821 
.(DB). 

-Sch. 2, Para. 21 — Suit to enforce award. 

Where in an appeal, an application to file an 
award is rejected, a subsequent suit to enforce the 
award is not barred. The enactment of C. P. Code 
(1908), S. 89 and S. 104 (f) has not altered the law 
in this respect. AIR (V 8) 1921 All 384: 60 Ind Cas 
626; 43 Ali 108 (DB). 


--Sch. 2, Para. 21 — Valadity of award — Bad 

in part — Splitting up of — Signing ot award. 

When mi award goes beyond the powers of the 
arbitrator, it is permissible to separate such por¬ 
tion of the award, and to maintain the remainder 
if good. Ordinarily an arbitrator after he had 
delivered his award is functus officio but if the 
parties after delivery of his award again make a 
relerence asking lor the reconsideration of a part 
ol the award, and the arbitrator thereupon recon¬ 
siders that part of lhs award and amends it ac¬ 
cordingly, the amendments so made is within his 
powers. An award of aibitrators derives its bind¬ 
ing force as against the parties entirely from the 
previous submission and their consequent signa¬ 
ture in token of consent in no way affects the 
character of the award. AIR (V (>) 1919 Nag 
131 : 53 Ind Cas 992 (DB). 


-Sch. 2. Para. 21 — Validity of award — 

Award deciding matters not referred to _ Whe¬ 

ther legal. 

A private award which decides matters not re¬ 
ferred to arbitration cannot be filed and no de¬ 
cree can be passed thereon though such matters 
are separable from the rest of the award. A 
plea based on the- deft's, acquiescence in the 
award can be raised in a regular suit but not in 
proceedings under paras. 25 and 21. AIR (V 1) 
1914 Lah 471: 30 PR 1914: 11 PWR 1914: 31 PLR 
!914 : 23 Ind Cas 422 (2) (DIV). 

--Sell. 2, Para. 21 — Filing of award — Por¬ 
tion alone filed. 

A Court has no power to direct the filing of 
an award which is open to attack in part. (1912) 
15 CLJ 110; 16 OWN 256: 13 Ind Cas 118 (DB). 


3. Grounds of objection under paras. 14 and 15 
—Sch. 2, Paras. 21 and 14, 15 — Provision ir 
award objectionable with reference to Para. 14 oi 
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Para. 15 severable from rest of award_Award st 

far as it is unobjectionable can be enforced. 

If the award contains any provision which is 
objectionable with reference to Para. 14 or Para 
15 and if that provision is severable from the* 
rest of the award the Court can enforce the 
award so far as it is unobjectionable. AIR (V 28) 
1941 Mad 266: (1940) MWN 879. 

-Sch. 2, Para. 21 — Award made after long de¬ 
lay and under suspicious circumstances — Right 
of parties to call upon arbitrator to decide with¬ 
in time. 

It would not be in consonance with either 
equity or law to direct the filing of an award 
which had not been promulgated till 5 years af¬ 
ter the reference which would probably not have 
been made at all but for the. defendant’s agent 
having brought a criminal complaint against 
one of the arbitrators on that date. The period 
of time which should be allowed for arbitrators 
issuing their award is a matter which must be 
decided with reference to the facts of each case 
and it is always open to either party to call on 
the arbitrators either to give their award or te 
renounce their appointment. AIR (Vol 6) 191$ 
Lah 406: 71 PR 1919: 52 Ind Cas 847 (DB). 

-Sch. 2, Para. 21 — Remission of, award — 

Power of Court to file private award. 

Under Para. 21 a Court can direct a private 
award to be filed if the grounds mentioned in 
Paras. 14 and 15 are not established. If such 
grounds are established the Court must refuse to 
file the award. A P’lvate invalid award cannot 
be remitted to the arbitrators to enable them 
to make it proper award. An award on a refer¬ 
ence made out of Court is bad if it decides ques¬ 
tions not referred and leaves questions within 
the authority undecided. If an award is open to ob¬ 
jection in material particulars, the entire award 
must be deemed null and void. An invalid por¬ 
tion of an award may be separated and enforced 
apart from the objectionable part. (1913) 21 CL 
J 248 : 19 Ind Cas 941 (DB). 

4. “Proved”. 

Sch. 2, Paras. 21, 20 — Setting aside of award 
on ground of uncertainty. 

The Courts will make every reasonable intend¬ 
ment in favour of an award being a final, cer¬ 
tain and sufficient termination of the matters in 
dispute. Unless and until the contrary is shown, 
the Court will presume that the arbitrator has 
determined only such matters as were in dispute 
and were referred to him. and the burden of prov¬ 
ing that the arbitrator has given his award on 
matters not within the submission or has failed 
or omitted to award on matters which were with¬ 
in the submission lies upon the party who seeks 
to impeach the award. AIR (V 25) 1938 Sind 59: 
174 Ind Cas 334 (DB). 

Sch. 2, Para. 21 — EfTect of award — Right 
to relv on — Conditions of. 

A party relying on an award must prove that 
he has abided by its conditions. AIR (V 5) 1918 
Cal 234 : 41 Ind Cas 245 (DB). 

5. Order tiling or refusing to file award.—Appeal. 

Sell. 2, l’aras. 21, 1G, S. 104 — Second appeal 

fi om order filing or refusing to file award, com¬ 
petency of. 

Although a decree upon an award which is in 
accordance with the award is normally not ap¬ 
pealable. nevertheless an appeal will lie from 
such a decree where the submission or reference 
to arbitration is challenged as being invalid. From 
this, however, it does not follow that a second 
appeal will lie from an order filing or refusing to 
liie an award when the validity of the reference 
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to arbitration is challenged. An order filing or 
refusing to file an award not being a decree is 
appealable only to the extent allowed by S. 104, 
Civil P. C., which prohibits a second appeal. AIR 
(V 28) 1941 Cal 202: ILR (1940) 2 Cal 551: 44 C 
WN 1034: 194 Ind Cas 610. 

—-—Sch. 2, Paras. 21,16, S. 104 — No explicit order 
filing award — Decree upon award — Appeal ag¬ 
ainst whole decision must be treated as one ag¬ 
ainst implied order filing award — S. 104 (2), 
Civil P. C. 

Where there is no separate order passed filing 
the award the appeal from the decision of the 
Court passing a decree upon the award should 
be treated as an appeal which is in substance an 
appeal from an implied order filing the award. 
In such a case the order passed in the appeal is 
governed by S. 104 (2), Civil P. C. AIR (V 28) 
1941 Cal 202: ILR (1940) 2 Cal 551: 44 OWN 1034: 
194 Ind Cas 610. 

-Sch. 2, Para. 21, S. 104 (f) — Right of ap¬ 
peal if taken away by Sch. II, Para. 21. 

Schedule II. Para. 21, Civil P. C., does not take 
away the right of appeal given to a person ag¬ 
grieved by S. 104, Cl. (f) but only enacts that if 
a person wants to file an appeal against the de¬ 
cree though the decree is in accordance: with 
the award and not in excess of the award, such 
an appeal will be incompetent. The fact ’ that 
the filing of the award w^ foil )W~d by judgment 
and decree does not disentitle a person aggriev¬ 
ed from filing an appeal against the order filing 
or refusing to file the award, the: same being ex¬ 
pressly permitted by S. 104, Cl. (f). AIR (V 27) 
1940 Nag 386: 1940 NLJ 393: ILR (1940) Nag 659: 
192 Ind Cas 371. 

-Sch. 2, Para. 21 — An order filing or refusing 

to file an award is appealable and the fact that 
a decree is passed in pursuance of award does 
not take away the right of appeal. AIR (V 18) 
1931 Oudh 345: 8 OWN (CC) 789: 7 Luck 128: 128 
Ind Cas 474. 

-Sch. 2, Para. 21 — Appeal is competent. 

Where an order directing an award to be fil¬ 
ed and a decree in accordance with the award 
were not separately passed but the Court dispos¬ 
ed of the whole case by a Single Order. 

Held, that the appeal was in substance an ap¬ 
peal from an order directing the award to be fil¬ 
ed, and as such was competent. AIR (V 12) 1925 
All 404: 88 Ind Cas 76: 23 ALJ 440: 6 LRA Civ. 
350; 47 All 743 (DB). 

-Sch. 2, Para. 21 — ‘Order filing the award’ 

does not mean the order by which the. arbitrators 
are directed to send their award or bring their 
award to Court before the objections have been 
lodged or disposed of; but an order filing an 
award is passed after the objections have been 
disposed of and an appeal does lie from an order 
filing an award even if in consequence the decree 
has to be set aside. In this connection the pro¬ 
visions of S. 104 (f) should be observed and para¬ 
graph 21 (2). Sch. II of the Code should be treat¬ 
ed as a dead letter. AIR (V 11) 1924 Lah 231: 
73 Ind Cas 820. 

-Sch. 2, Para. 21 (2) and S. 104 (f) — Appeal 

— Application to file award — Refusal — Appeal- 
ability. 

An appeal lies against an order refusing to 
grant an application to file an award. 28 All 21 
Diss. (1910) 38 Cal 143 : 7 Ind Cas 333 (DB). 

-Sch. 2, Para. 21 (2) — Appeal — Award 

Decree — Private reference — Order filing award. 

An appeal lies under S. 104 (f), C. P. C. from 
an order filing an award in an arbitration without 


the intervention of the Court, in spite of the fact} 
that the Court has under Cl. 21 (1) prcce:eded to- 
pronounce judgment according to the award. 
123 PR (1912): 103 PWR 1912: 172 PLR 1911: 10 
Ind Cas 512 (DB). 

See also (1910) 13 CLJ 399: 10 Ind Cas 454. 

-Sch. 2, Para. 21 (2) — Appeal — Award. 

An order directing an award to be filed is ap¬ 
pealable. The mere drawing up cf a decree in 
terms of the award has not the effect of taking 
away the right of appeal against the order. AIR 
(Vol 6) 1919 All 98 : 42 All 185 : 18 ALJ 78 : 1 
UPLR (C.P.) 177 : 54 Ind Cas 443. 

But see (1909) 12 OC 40: 1 Ind Cas 693. 

6. Appeal against decree on award — Sub-Para (2). 

-Sell. 2, Para. 21 — Award filed in Court — 

Whether can be attacked. 

Arbitrators are judges of fact as well as law 
and have jurisdiction and authority to decide 
wrong as well as right. Accordingly, if they reach 
a decision and reach it fairly after hearing both 
sides their award cannot be attacked. I he Court 
filing the award has no power to sit in appeal on 
the decision of the arbitrator. AIR (V 35) 1848 
Nag 162: ILR (1947) Nag 631: 1948 NLJ 28 (DB). 

-Sch. 2, Para. 21, S. 151 — Decree on award — 

Appeal if lies on ground that reference was in¬ 
valid — Appellate Court if can set aside de¬ 
cree under S. 151. 

Where a decree is passed in accordance with 
an award, the objection that the reference to arbi¬ 
tration was invalid can only be decided by the 
trial Court and no appeal is maintainable on that 
ground. The Appellate Court is not justified in 
invoking the inherent powers under S. 151, Civil 
P. C., to, set aside the. decree when the appeal is 
not competent. AIK (Vol 27) 1940 Lah 123 : 

189 Ind Cas 812. 

-Sch. 2. Para. 21 (2) — No allegation that de¬ 
cree was in excess of or not in accordance with 
award — Appeal challenging validity of award 
on ground that it was beyond terms of reference 
and one of parties was acting for minor — Com¬ 
petency. 

Where it is not urged that the decree of the 
Court was in excess of or not in accordance with 
the award an appeal in which the validity of the 
award itself is attacked on the ground that one 
of the parties to the reference was acting not for 
herself but merely on behalf of minor, and that 
the award had gone beyond the terms of refer¬ 
ence is incompetent. AIR- (V 27) 1940 Rang 238: 

190 Ind Cas 713. 

-Sch. 2, Paras. 21, 14, 15, S. 104 (f) — Power 

of Appellate Court to go into question indicated 
by Para. 14 or Para. 15 — Decree in terms cf 
award — Whether should bear same date as or¬ 
der filing award. 

The words of the first part of Para. 21, Sch. II, 
Civil P. C., clearly imply that proof of the existence 
of any ground such as is mentioned or referred 
to in Para. 14 or Para. 15 is a bar which prevents 
the Court from ordering that the award be filed. 
Hence it cannot be held that proof in respect of 
these grounds should be taken after the: order 
lor filing. It follows that S. 104(f) of the Code em¬ 
powers the Appellate Court not only to go into 
the question of the existence of the reference and 
of the award, but also to go into questions such 
as are indicated by Para. 14 or Para. 15. There 
is nothing in the Code which necessitates the 
decree bearing the same date as the order filing 
the award and one effect of these provisions is 
that it settles the date for the purpose of limita¬ 
tion of appeal; another effect is that if the trial 
Court disobeys the direction given in Cl. (1) of 
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Para. 21 and pronounces judgment in excess of 
or not in accordance with the award, there will 
be a remedy by an appeal from the decree as dis¬ 
tinct from the aooeal against the filing. AIR (V 
22) 1935 Pesh 69: 155 Ind Cas 1022 (DB). 

-Sch. 2, Para. 21 — Fraud. 

A -decree passed in terms ol award cannot be 
•challenged, in appeal on the ground of Iraud, nor 
can it be set aside by the Court by virtue of its 
inherent powers under S. 151. The remedy of the 
party lies by a separate suit. AIR (V 16) 1929 
Nag 111: 118 Ind Cas 61. 

-Sch. 2, Para. 21 — Decree differing from 

award 

Although a person can appeal against the de¬ 
cree passed on an award, so far as it is in excess 
of or not in accordance with the award, he is 
not entitled to re-open the whole case ancl to 
address on all other questions which were raised 
before the lower Court. AIR (V 15) 1923 Lahi 
849: 110 Ind Cas 298 (DB) 
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the intervention of the Court cannot take away 
the right of appeal of the party aggrieved by the 
order. If the appeal is allowed the decree will 
become infructuous; the whole foundation of the 
decree will disappear and the Appellate Court 
can declare the decree vacated. AIR (V 2) 1915 
Cal 745: 19 CWN 948: 21 CLJ 273: 28 Ind Cas 557 
(DB). 

-Sch. 2, Para. 21 (2) — Appeal — Revision. 

A decree based on an award filed under Para. 
20 is not open to appeal or revision. (1911) 7 
PWR 1911: 14 PLR 1911: 9 Ind Cas 38 (DB). 

-Sch. 2. Para. 21 (2) — Appeal — Award in¬ 
valid. 

Where submission to arbitration is not signed 
by all parties, there is no reference to arbitration, 
the arbitrators have no power to decide the mat¬ 
ter. Their award is ultra vires and an appeal 
lies from a decree passed in accordance with such 
invalid award. (1909) 31 All 450: 6 ALJ 496; 2 
Ind Cas 363 (DB). 


-Sell. 2, Para. 21 — Merits of award — Dis¬ 
tinction between the two provisions — Court can¬ 
not go into merits of decision in award. 

The effect of S. 104 (1) (f) seems to give a right 
of appeal against the decision of the Court on the 
question whether the award should be filed or not. 
Paragraph 21 (2) of the Second Schedule al¬ 
lows an appeal also if the decree of the Court 
does not correctly interpret the award and on an 
appeal under this provision the decree can be cor¬ 
rected so as to bring it in accordance with the 
award. But when the decree does correctly 
Interpret the award then there is no appeal against 
the decree, in other words, when an award has 
lawfully been made there is no appeal against the 
decision of the abitrators. Tire Court has invari¬ 
ably to go into the merits of the decision contain¬ 
ed in the award. It is limited to the three ques¬ 
tions whether there has been a reference; whe¬ 
ther there has been an award and whether any 
grounds under paras. 14 and 15 have been proved. 
AIR (V 10) 1923 Rang 199: 76 Ind Cas 504; 1 Rang 
265. 


-Sch. 2, Para. 21 (2) — Appeal — Refusal to 

set aside — Ex parte award. 

An order refusing to set aside an ex parte de¬ 
cree passed in accordance with an award is ap¬ 
pealable. AIR (V 3) 1916 All 51: 38 All 297; 14 
ALJ 332: 33 Ind Cas 80 (DB). 

-Soli. 2. Para. 21 — Valaditv of award — Arbi¬ 
tration — Reference — Capacity to make — Exe¬ 
cutor — Power of appeal from award. 

C paeit • to make a submission to an arbitra¬ 


tor is co-exteusivc with capacity to contract and 
so in the care of persons whose capacity to con¬ 
trary is restricted, the power of making a submis¬ 
sion, is in the same: manner and to the same ex¬ 
tent limited. Consequently, if parties enter into 
a submission concerning a subject-matter over 
whi h one or other has no authority or only a res¬ 
tricted power of disposition, an award ordering 
such a party to do that which he cannot lawfully 
do. will have no legal effect whatever. Pure ques¬ 
tions of law may be referred for the decision of 
an arbitrator. As a submission only refers to the 
arbitrator, questions between the parties, the mo¬ 
ment lie touches the interest of strangers, lie ex¬ 
ceeds his authority and his award is void. Sub¬ 
mission if) an arbitration does not operate as a 
waiver of an extrinsic objection that the award is 
illegal bc'-aum based on an illegal act or sub¬ 
ject-matter. The fact that a decree is drawn up 
on the basis of the judgment which follows the 
order filing an award in ail arbitration without 


-Sch. 2, Para. 21 (2) — Appeal — Decree in 

excess of award. 

A decree for costs not allowed by arbitrators 
is in excess of the award and is therefore, appeal- 
able. (1909) 97 PLR 1909: 111 PWR 1909: 4 Ind 
Cas 1042. 

-Sch. 2, Para. 21 (2) — No appeal lies against 

a decree passed in accordance with an award of 
the arbitrators to which the parties to a suit had 
made a reference on the ground that the award 
is invalid or void ab initio. (1909) 32 Mad 510: 

6 MLT 176: 19 MLJ 480: 4 Ind Cas 871 (DB). 

7. Appeal to privy council. 

-Sch. 2, Para. 21 (2). 

The provisions of Para. 21 (2) do not affect 
the right of applicant to go in appeal to the 
Privy Council. (1912) 15 OC 55: 15 Ind Cas 2 (DB). 

8. Revision. 

-Sch. 2, Paras. 21, 14, 15 — Power of Court to 

uphold award in part — Registered agreement to 
refer to five arbitrators — Subsequent oral agree¬ 
ment to abide by decision of four — Validity. 

Where a registered agreement for reference to 
arbitration provides for arbitation by five persons 
a subsequent oral agreement of the parties that 
only four out of the five arbitrators should pro¬ 
ceed with and decide the disputes could not legally 
have the effect of modifying the previous register¬ 
ed agreement so as to make the award by four 
only out of the five arbitrators regular. 

But. the High Court will not exercise its dis¬ 
cretion in revision in favour of a party who has 
agreed to such a procedure. 

Where a portion of an award is invalid but is 
separable, the Court, can delete that portion of 
the award and file the remaining portion even in 
the case of an award delivered out of Court. AIR 
(Vol 19) 1932 All 154; (1931) ALJ 1087; 135 Ind Cas 
230 (DB). 

-Sch. 2, Para. 21 (2) — Punjab Court’s Act, S. 

70 — Decree based on Private award. 

A decree based on a private award filed in 
Court is not open to revision by the Chief Court 
under S. 70 of the Punjab Court’s Act. (amended). 
13 PWR 1914 : 114 PLR 1914: 23 Ind Cas 950; AIR 
iVol 1) 1914 Lah 477. 

(See also 31 PWR 1919; 49 Ind Cas 979 (1): AIR 
(Vol 6) 1919 Lah 349). 

9. Suit to set aside award or decree on award. 

See N. 1. 

10. Decree on award — Nature of. 

See N. 1 and 2. 
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-Sell. 2, Para. 22. 

•-Sch. 2, Para. 22 — Sp. Rel. Act, S. 21. 

After Para. 22 was enacted, S. 21 of Special 
Relief Act has no application to any agreement 
to. refer to arbitration or to any award to which 
the schedule applies. 9 Bur LT 98: 35 Ind Cas 
710 : AIR (Vol 3) 1916 LB 101. 

-Seh. 3. 

See also Civil P. C. t Ss. 42 and 63 to 70. 

——Sch. 3 — Collector to whom execution is trans¬ 
ferred under Sch. Ill is not a Court although the 
power to execute a certain class of decrees is con¬ 
ferred on him by a notification under S. 68. Hence 
an intimation of the adjustment recorded by the 
Collector cannot be treated as certification under 
O. 21, R. 2. AIR (Vol 24) 1937 Nag 217; 19 NLJ 
175: 169 Ind Cas 110 (DB). 

-Sch. 3 — Management by Collector. 

The incompetency of the mortgage during the 
period of the collector’s management only extends 
to the property of which the Collector has ex¬ 
pressly assumed management. 106 Ind Cas 14: AIR 
(Vol 15) 1928 Nag 128. 

-Sch. 3 — Private sale with permission. 

There is no warrant for the contention that 
the sale by judgment-debtor with the permission 
of the Collector, when the Collector is in the 
management of the property has the same effect 
as the sale by the Collector. 87 Ind Cas 995: AIR 
(Vol 12) 1925 Nag 341. 

-Sch. 3 — Amended C form. 

Because a new number is given to the pro¬ 
ceedings on the corrected “Form C” the original 
proceedings received by the Collector, are not ter¬ 
minated when the “Form C” is returned for amend¬ 
ment but remains pending while it is with the 
Civil Court and continues on its return. 64 Ind 
Cas 420: 18 NLR 152: 4 NLJ 118: AIR (Vol 9) 
1922 Nag 267. 

-Sch. 3 — Investigation of claims. 

The Collector is invested with “all the powers 
which the Court might exercise in the execution 
of the decree.” These include the power to dis¬ 
miss under R. 57 of O. 21, but do not include the 
power to investigate claims made or objections pre¬ 
ferred under R. 58 because such an investigation 
would not be “in the execution of the decree”. 64 
Ind Cas 420: 18 NLR 152: 4 NLJ 118: AIR (Vol 
9) 1922 Nag 267. 
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AWR (HC) 470: (1940) ALJ 74$: ILR (1940) All 
681 : 191 Ind Cas 745 (DB). 

-Sch. 3, Para. 1 — Honorary Assistant Collector 

dismissing execution application on public holiday 

— Order, if ultra vires. 

Honorary' Assistant Collector are as much 
bound by the standing orders of the Government 
of India as Assistant Collector in the service of 
the Government. Where, therefore, an Honorary 
Assistant Collector passes an order dismissing an 
application for execution on a public holiday, on 
which day, according to standing orders of the 
Government of India, no work of a civil nature 
can be done, the order is ultra vires and prejudi¬ 
cial to the applicant especially when he was not 
even informed by the Honorary Assistant Collec¬ 
tor that his application for execution of the de¬ 
cree would be taken up and heard on a public 
holiday. The order passed against him takes away 
his right of executing his decree, as any fresh 
application for execution would be time barred. 
AIR (Vol 24) 1937 Oudh 272 : 1937 OWN (CC) 
247 : 167 Ind Cas 280. 

-Sch. 3, Para. 1 — Decree against Hindu father 

— Transfer of execution to Collector — Mortgage 
by father and son before papers are sent back 
to Civil Court — Validity. 

Where the execution of certain decrees ob¬ 
tained against a Hindu father was transferred to 
the Collector and before the papers were sent back 
to the Civil Court, the judgment-debtor and his 
son executed a mortgage of the family properties: 

Held, (i) that the mortgage by the judgment- 
debtor was entirely void and inoperative; 

(ii) that the mortgage was void even with 
regard to the son’s share in the properties, inas¬ 
much as the Collector was seized of the entire 
estate and was entitled to sell the entire estate 
in execution of the decree against the father. 
AIR (Vol 18) 1931 All 541: (1931) ALJ 400: 132 Ind 
Cas 563 (D3). 

-Sch. 3, Para. 1 — Mortgage decree. 

It- is open to the executing authority to effect 
a mortgage of a part of the property to satisfy a 
mortgage decree. 86 Ind Cas 846 : 27 Bom LR 
217: AIR (Vol 12) 1925 Bom 277 (DB). 

■-Sch. 3, Para. 1 — Decree for joint possession 

— Revenue paying estate — Duty ci Collector to 
allot — Reference to Civil Court. 

After a Civil Court passes a decree for joint 
possession of a revenue paying estate the Collec¬ 
tor not only has to make allotment but to com¬ 
plete the partition by delivery of possession and he 
fails to exercise a jurisdiction vested in him by 
law if he refers the parties to the Civil Court for 
this purpose. After allotment, the parties cannot 
claim to be joint owners of the property though 
the partition proceedings ore not completed accord¬ 
ing to law. 56 Ind Cas 806 : AIR (Vol 7) 1320 Nag 
204. 

-Sch. 3. Para. I — Powers of Civil and Revenue 

Courts. 

When a decree is transferred to the Collector 
for execution he can send back papers, if he fails 
in effecting a sale of the property. For good rea¬ 
sons the Court which passed the decree can also 
send back the papers to the Collector without 
fresh application for execution. In this case the 
Court enforces what it has already ordered. 42 
All 152 : 11 LW 334: (1920) MWN 3: 24 OWN 394; 
38 MLJ 259- 2 UPLR (PC) 55: 22 Bom LR 451: 18 
ALJ 235; 55 Ind Cas 486 : AIR (Vol 6) 1919 PC 
60. 



-Sch. 3, (old Code, S. 325-A) — Alienate, mean¬ 
ing of. 

The word ‘alienate’ in S. 325 (a), C. P. C., was 
used eiusdem generis with the words preceding, 
viz., “mortgage charge and lease” and contemplates 
a transfer which could have present effect and not 
a demise which can only have operation after the 
death of the testator. A judgment-debtor, there¬ 
fore in respect of whose property the Collector 
could perform all powers- or duties conferred or 
imposed upon him by Ss. 322-325, could make a 
will in respect of such property. (1910) 7 ALJ 
1176: 33 All 233 (235): 8 Ind Cas 834 (DB). 

-Sch. 3, Para. L 

•-Sch. 3. Para. 1 — Collector, if Court. 

Per Broomfield J.—The Collector to whom a 
decree has been transferred for execution is not 
a Court. AIR (Vol 30) 1943 Bom 12: 44 Bom LR 
819: ILR (1813) Bom 104: 204 Ind Cas 402 (DB). 

■-Sch. 3. Paras. 1 to 10 — Property under the 

control of the Collector who could perform the 
powers conferred on him by Paras. 1 to 10 — 
Transfer made during the time — A point that 
the transfer was invalid is a mixed question of 
law and fact and cannot be taken for the first 
time in appeal. AIR (Vol 27) 1940 All 500: 1940 


CIVIL P. C, (5 of 1908), Sch. 2, Para. 22 
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CIVIL P. C. (5 of 1908), Sch. 3, Para. 2 


- Sch. 3, Para. 2. 

-Sch. 3. Para. 2 (old Code S. 322) — Execution 

by Collector — Procedure — Provisions of C. P. C. 
do not apply — See (1903) 30 Cal 425 (427). 

- Sch. 3. Para. 3. 

-Sch. 3. Para. 3 — Where judgment^debtor 

transfers his property to his wife by gift before 
attachment and property is attached without mak¬ 
ing wife party to execution proceedings and wife 
has obtained mutation of names in her favour, she 
is not bound by order rejecting objection by judg¬ 
ment-debtor that he had no interest in property on 
gTound that he having gifted away property had 
no locus standi. It is the duty of Collector to 
whom decree is sent for execution to take action 
under Sch. Ill, Para. 3 and serve her with notice 
calling upon her to submit statement of her 
claim. AIR (Vol 23) 1936 Oudh 195 : 1935 CWN 
(CC) 879 : 37 Cr LJ 1037 : 164 Ind Cas 995. 

--Sch. 3, Para. 7. 

-Sch. 3, Paras. 7 and 11 — Execution by Col¬ 
lector — Mortgage by judgment-debtor without 
leave of the Collector — Personal covenant. 

Held, that though the mortgage as such was 
void, the personal covenant to pay was severable 
and valid and could be enforced against the mort¬ 
gagor. AIR (Vol 20) 1933 All 468; (1933) ALJ 1522: 
144 Ind Cas 373 (DB). 

-Sch. 3, Para. 7 — Power of Insolvency Court 

— Provincial Insolvency Act (1920), S. 60 (1) (c) 

— Insolvency Court is not absolutely barred from 
alienating insolvent’s lands. 

There is no absolute bar to the insolvency Court 
permanently alienating the land of an insolvent or 
to its departing from the principles governing the 
execution of ordinary decrees, if a fit case is macle 
out for such action. 117 Ind Cas 669- 29 PLR 606: 
AIR (Vol 16) 1929 Lah 66. 

-Sch. 3, Para. 7 (1) (b) — Interest —Upto date 

of application. 

Under S. 7 (1) (b) of Sch. Ill, C. P. C., the 
Collector has to take into account the whole de¬ 
cretal amount with interest. That includes not 
merely interest upto the date of darkhast but also 
interest which runs according to the decree upto 
the date of payment, in spite ol' an omission by 
the decree-holders to mention in his application 
the claim for further interest. The Collector can¬ 
not return the decree as satisfied till the whole 
amount including interest upto date of satisfac¬ 
tion has been paid. (1912) 37 Bom 32- 14 Bom LR 
787: 17 Ind Cas 142 (DB). 

-Sch. 3, Para. 7 — Execution — Power of exe¬ 
cuting Court — Lease granted execution — Power 
to extend period or grant of fresh lease. 

After the lease of the judgment.debtors pro¬ 
perty is granted in satisfaction of the decree by 
the executing Court, the decree must be consider¬ 
ed to have been satisfied and the executing Court 
becomes lunctus ollicio and lias no power to autho¬ 
rise the grant of a fresh lease or to extent the 
term of the original lease or to alienate the pro¬ 
perty in any other way. (1910) 8 Ind Cas 410 
(Oudh). 

-Sch, 3, Para. 9. 

——-Sch. 3, Para. 9 — A final mortgage-decree for 
sale awarded interest up to date of decree and also 
future interest — Execution application — Omis¬ 
sion of future interest — Execution transferred to 
Collector —Collector disposing the balance of sale 
proceeds by paying to an attaching creditor and 
to the judgment-debtor: 

Held, that the Collector had no power to dis¬ 
pose of the balance without instructions from the 
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Civil Court. AIR (Vol 18) 1931 All 700: (1931)] 
ALJ 1064: 133 Ind Cas 423 (DB). 

-Sch. 3, Para. 9 — Expenses of sale — Revenue 

authorities — Right to recover. 

Where decree is sent for execution to the Col¬ 
lector, the Revenue Authorities have legal power 
to recover, as expenses of sale, under R. 9 of Sch. 3, 
fees on the scale which applies in the case of 
sales under the Land Revenue Code. The fact that 
a specific estimate of such charges is not made 
in each case that arises, but there is a prescribed 
general rate covering such expenses does not in¬ 
validate the levy of such fees, and the Civil Court 
transferring the decree to the Collector is not com¬ 
petent to direct the Revenue Authorities to refund 
such charges and no legai objection can be taken 
to the levy of poundage by Civil Court in such a 
case. 28 Bom LR 1191: 99 Ind Cas 289: AIR (Vol 
14) 1927 Bom 17 (DB). 

-Sch. 3, Para. 9 — In execution proceedings the 

expenses of sale cannot be deducted from the poun¬ 
dage levied on proceeds of a sale conducted through 
the Collector. 28 Bom LR 590 :98 Ind Cas 363: 
AIR (Vol 13) 1926 Bom 335 (DB). 

-Sch. 3, Para. 9; Ss. 68, 70, 71 (Case under old 

Code) — Execution Proceedings transferred to a 
Collector — Court’s power under S. 324-A — Col¬ 
lector’s duties. 

A Collector acting under S. 320, C. P. C., has 
power to include on the debit side only such 
charges as can be incurred under the provisions 
of the chapter; and the court is perfectly justified 
under S. 324-A in regarding as at its disposal, the 
balance which is left after such charges have been 
deducted; and if in the accounts, there be any 
charges which have not been so incurred, but 
which have been inserted in the accounts, such 
charges, being improper, cannot affect or restrict 
the disposing power of the court over the 
balance. The power of the Court as to the 
application of the balance is complete al¬ 
though the fund itself remains in the hands of 
the Collector as trustee. The amount of main¬ 
tenance to be determined for the judgment-deb¬ 
tor is a matter for the Court to consider and decide 
and one which it cannot allow the Taluqdari Settle¬ 
ment Officer (acting as a Collector) to decide. The 
Collector, like an agent, though bound under S. 
324-A to render accounts cannot be compelled to 
give up the account books into court, nor does the 
section require him to pay the balance into court. 
(1904) 6 Bom LR 825 (83i) (DB). 

-Sch. 3. Para. 9 (Case under old Code) — Main¬ 
tenance of judgment-debtor’s family a matter for 
determination by the Court. 

When an estate is in the hands of the Taluq¬ 
dari Settlement Officer by reason of the provisions 
of S. 324-A the section must be closely followed. 
The provision for the maintenance of the judg¬ 
ment-debtor’s family is a matter for determination 
by the Court and not by the executing officer. (1904) 
G Bom LR 822 (824) (DB). 

-Sch. 3 Para 11 

See also, Civil P. C. S. 68. 

1. Incompetency to transfer. 

2. Alienation subsequent to adjustment. 

3. Permission of the eollector. 

4. Power of Civil Court to issue process. 

5. Termination of the collector’s power. 

6. Limitation. 

1. Ineompetcney to transfer. 

(a) General. 

(a-1) Alienate — meaning of. 
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CIVIL P. C. (5 of 1908), Sch. 3, Para. 11—1. Incompetency to transfer 


(b) Scope. 

(c) Void transaction. 

(a) General 

--Sch. 3, Para. 11 — Judgment-debtor sell¬ 
ing property under Collector’s management — 
Covenant to refund in sale-deed — Validity. See 
1949 NLJ 163 : AIR (Vol 36) 1949 Nag 292. 

- Sch. 3, Para. 11 — Transfer of property takes 

place on date of instrument and not when it is regis¬ 
tered — Property under Collector’s management 
when sale deed executed but not when registered 
— Sale, if valid. 

The transfer of property takes effect on the date 
of the execution of the instrument of transfer and 
not on the date of the registration of the instru¬ 
ment. 

Where, therefore, the property sold was under 
the Collector’s management when the sale deed 
was executed but was not so when it was registered, 
the sale is a nullity as it not postponed until 
registration. That nullity cannot be turned into 
an effective transfer simply by registration of an 
ineffective transfer at a date after the Collector 
had ceased to function. AIR (Vol 25) 1938 Nag 
253 : ILR (1939) Nag 652 : 175 Ind Cas 384 (DB). 

-Sch. 3, Para 11 — Sale in contravention of 

Para. 11, Sch. Ill, whether good — Vendee, if can 
take benefit of S. 65 or 70, Contract Act (IX of 
1872). 

Where a money-decree was obtained against a 
judgment-debtor, and the decree was transferred 
for execution to a Collector who fixed a date for 
sale of field, under Para. 11 of Sch. Ill of the 
Civil P. C., judgment-debtor is incompetent to sell 
this field if at the time of the sale the Collector 
had jurisdiction to execute the decree. 

But where the deed of transfer is executed on 
the same day as the decree-holder is paid off it 
may perhaps be fairly presumed that the decree- 
holder was paid off and that, therefore, the decree 
was adjusted before the sale was executed, possibly 
on the principle that the law does not ordinarily 
take notice of fractions of the day but where the 
deed of transfer is executed two days before the 
the decree holders were paid off, it cannot possibly 
be presumed that the decree-holder was paid off or 
that the decree was adjusted before the transfer 
was executed. 

A transfer made in contravention of the provi¬ 
sions of Para. 11 of Sch. Ill, is void and of no legal 
effect whatesover and no title passes to the trans- 
feree. 

Section 65, Contract Act, starts from the basis 
of there being a contract between competent par¬ 
ties and has no application to a case in which there 
never was and never could have been any contract, 
and a person who is incompetent to transfer pro¬ 
perty under Para. 11 of Sch. Ill stands on the same 
footing as a minor or lunatic and is incompetent 
to contract. In such a case S. 65 cannot be of 
any help to the transferee. AIR (Vol 24) 1937 Nag 
330 : ILR (1937) Nag 111 : 169 Ind Cas 675. 

-Soh. 3, Para 11 — C Form embodying three 

properties — One withheld from sale by Collector 
as others were thought enough to satisfy debt — 
Judgment-debtor, if competent to sell that property. 

Where the C Form sent by the Civil Court em¬ 
bodied an order or sale of Mauza R, 12 annas share 
of Mouza B and the absolute occupancy fields 
of Mouza A and the Collector provisionary with¬ 
held Mouza R from sale as he estimated that 
the sale proceeds of the other two items would 
be sufficient to satisfy the debt : 

Held, that because R village was the last in the 
order in which the attachment property was inten¬ 
ded to be sold, it could not be said that the Collector 


could not exercise his power in respect of it. The 
judgment-debtor was, therefore, no more competent 
to transfer R than he was to transfer the other 
two items of the property. AIR (Vol 21) 1934 Nag 
285 : 31 NLR 129 : 153 Ind Cas 687. 

-Sch. 3, Para. 11 — Part of judgment debtor’s 

property under management of Collector — Mort¬ 
gage, if can be created of other property. 

Where part of the judgment-debtor’s property is 
under the Collector’s management, the judgment- 
debtor can validly mortgage the rest of his pro¬ 
perty. The words “such property or part” in Para. 
1, Sch. Ill, relate back to the earlier words “the 
judgment-debtor’s immovable property or any part 
thereof” in respect of which the Collector is exer¬ 
cising his functions. Any part of the property in 
respect of which such functions are not being exer¬ 
cised is available to the owners thereof to deal 
with as they wish. AIR (Vol 21) 1934 Nag 264 : 
30 NLR 331 : 153 Ind Cas 115 (DB). 

-Sch. 3, Para 11 — Mortgage by judgment-debtor 

without Collector’s sanction. 

Though Para 11 of Sch. Ill, prohibits a mortgage 
by the judgment debtor of his immovable pro¬ 
perty in the circumstances mentioned therein, the 
stage at which an objection to the validity of the 
mortgage on this score should be raised is in the 
suit to enforce the same. If the defendant does 
not raise this plea in the suit and a decree for 
sale is passed, it is not open to him or to his 
successors in interest to raise such an objection at 
•any subsequent stage. AIR (Voi 18) 1931 All 38 : 
(1930) ALJ 1594 : 133 Ind Cas 314 (DB). 

-Sch. 3, Para. 11 — Part property under manage¬ 
ment. 

Where part of the judgment-debtor’s property 
is under the Collector’s management in execution 
of a money decree, the judgment-debtor can valid¬ 
ly mortgage the rest of his property. 122 Ind Cas 
369: 13 NLJ 36: AIR (Vol 17) 1930 Nag 237 (DB). 

-Sch. 3, Para. 11 — Private transfer. 

Where the property which forms the subject 
matter of the gift is admittedly under the control 
of the Collector on the date of the gift, it cannot 
be given as a gift without the written permission 
of the Collector and such gift is incompetent. 6 
OWN 843: AIR (Vol 16) 1929 Oudh 435. 

-Sch. 3, Para. 11 — Refund of consideration if 

paid. 

While proceedings regarding the sale of absolute 
occupancy holding were pending in the Court of 
the Collector, the defendant entered into an agree¬ 
ment for the sale of that holding and executed 
a conveyance, in favour of the plaintiff. The de¬ 
fendant being incompetent to alienate the field 
under para. 11 of Sch. Ill, sued the plaintiff 
for specific performance to sell or in default for 
the refund of the consideration money and 
damages. The claim for specific performance was 
subsequently withdrawn. 

Held, that the parties did nothing illegal With 
their eyes open but had been caught by the fic¬ 
tion that they should have known the law, that 
S 65 of the Contract Act applied and plaintiff was 
entitled to refund of consideration money. 78 Ind 
Cas 343: 20 NLR 87: AIR (Vol 11) 1924 Nag 132. 

-Sch. 3, Para. 11 — Charge by operation of 

law’. 

The judgment-debtor does not ch a rg e the pro¬ 
perty by agreeing to sell it or accepting the pur¬ 
chase money but the charge arises by operation 
of the law out of that transaction and therefore 
the para, 11, Sch. Ill, does not apply to the case. 
66 Ind Cas 850: AIR (Vol 9) 1922 Nag 81. 
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(a-l) Alienate — Meaning of. 

-Sell. 3, Para. 11 — Agreements to transfer —< 

Not affected. 

The word “alienate” in Para. 11 of Sch. 3, is 
used ‘ejusdem generis’ with the preceding words 
“mortgage, charge and lease”. The provision of 
Para. 11 does not prohibit the transfer in future 
of an interest in the property but only lays an 
embargo against the transfer of the present in¬ 
terest therein, and as an agreement to sell does 
not create a present interest in the property, it is 
not affected. 100 Ind Cas 863: AIR (Vcl 14) 1927 
Nag 177. 

-Sch. 3, Para 11 — The word “alienate” in S. 325-A 

of the C. P. Code, (1882), Sch. in, Para. 2 of New 
Code is used ‘ejusdem generis’ with the words pre¬ 
ceding it viz., mortgage, charge and lease and covers 
a transfer having present eifect and not a devise 
which can only operate after testator’s death. A 
judgment-debtor in respect of whose immovable 
property the Collector can exercise powers or per¬ 
form duties under Ss. 322-325 can make a will of 
such property. (1910) 33 All 233: 7 ALJ 1176: 3 
Ind Cas 834 (DB). 

(b) Scope. 

-Sch. 3, Para. 11 — All that para. 11 of Sch. m 

does is to impose a partial disability on the judg¬ 
ment-debtor in respect of whose immoveable pro¬ 
perty the Collector can exercise the powers con¬ 
ferred upon him or perform the duties enjoined 
upon him by paras. 1 to 10 of the said schedule. 
AIR (Vol 24) 1937 Oudh 87 : 1936 OWN (CC) 1033 ; 
12 Luck 435 : 164 Ind Cas 945 (DB). 

-Sch. 3, Para. II — Attachment and 

sale of an unexpired portion of the lease granted 
by the Collector is not void if lease is under Para. 
1 . 

The assumption, that, under Para. 11, Sch. Ill, 
in every case where the Collector exercises any 
powers or duties under preceding paragraphs 1 to 

10 the whole of the judgment-debtor’s immoveable 
property comes under the jurisdiction of the Col¬ 
lector and the judgment-debtor becomes incompe¬ 
tent to deal with it without the Collector’s written 
permission, is not correct. When the Collector 
proceeds under para. 1 of the Schedule, his juris¬ 
diction only extends to the property ordered to be 
sold and the lease of the judgment-debtor’s whole 
property is outside his jurisdiction. There is there¬ 
fore no infringement of the provisions of paragraph 

11 if unexpired portion of the lease is attached and 
the attachment is not void. 61 Ind Cas 579: 18 
NLR 131: AIR (.Vol 9) 1922 Nag 243. 

(c) Void transaction. 

-Sch. 3, Para. 11 — Execution transferred to 

Collector — Mortgage of property — Whether void. 

No sooner an order for transfer of a decree for 
execution to the Collector is made then he is seiz¬ 
ed of the case and not on the date such order 
reaches him. Consequently a mortgage-deed exe¬ 
cuted after transfer of the execution to the Collec¬ 
tor is void under Para. 11 of Sch. Ill of the Civil 
P. C. AIR (Vol 23) 1936 Oudh 280: 1936 OWN 
(CC> 4S9: 12 Luck 185: 162 Ind Cas 362 (DB). 

--Sch. 3, Para. 11 — Execution proceedings pend¬ 
ing before Collector — Absence of written permis¬ 
sion to transfer — Judgment-debtor, if competent 
— Mortgage, if void ‘ab initio’. 

Where execution proceedings are pending before 
the Collector who is in a position to exercise 
powers under Ss. 322 to 325, old Civil P. C.. and, 
no written permission is obtained from him, the 
judgment-debtor is incompetent to mortgage his 
property under S. 325-A, old Civil P. C., i.e., Sch. 
Ill, Para. ] 1, Civil P. C. When a mortgage is exe¬ 
cuted without such consent the deed is void 'ab 


initio’. AIR (Vol 22) 1935 Oudh 121: 11 OWN (CC) 
1571: 10 Luck 361: 153 Ind Cas 585 (DB). 

-Sch. 3, Para. 11 — Execution of decree ordering 

sale of immovable property transferred to Collector 
— Mortgage by judgment-debtor — Whether void. 

When the execution of a decree ordering the 
sale of immovable property has been transferred 
to the Collector under S. 320 of the Civil P. O. 
1882, the effect of S. 325-A (corresponding to Para. 

11 of Sch. Ill of the present Code) is that a mort¬ 
gage of the property or any part of it, made by 
the judgment-debtor while the Collector was in a 
position to exercise the powers given to him by Ss. 
322 to 325 of old Code is absolutely void, and not 
merely voidable as against the Collector and those 
claiming under him. AIR (Vol 22) 1935 Oudh 56: 

11 OWN (CC) 1626: 10 Luck 459: 153 Ind Cas 612 
(DB). 

-Sch. 3, Para. 11 — Mortgage in contravention 

of Para. 11 — Validity of. 

A mortgage made in contravention of Para. 11 of 
Sch. Ill, is absolutely void and the charge is in¬ 
capable of being enforced. AIR (Vol 20) 1933 All 
908: (1933) ALJ 1564: 56 All 134: 147 Ind Cas 575 
(2) (DB). 

-Sch. 3, Para. 11 — Construction. 

The provision of Para. 11 must be construed 
strictly and the declaration that a judgment-deb¬ 
tor shall be incompetent to alienate his property 
must be read in the exact and plain sense whichl 
the words imply. Where, therefore, a judgment- 
debtor effects a sale of property under attachment 
in execution of money decree, and the permission 
of Collector has not been obtained, the transfer 
is not only voidable but is void. 121 Ind Cas 888: 

6 OWN 750: AIR (Vol 16) 1929 Oudh 441 (DB). 

-Sch. 3, Para. 11 — While the property is under 

the control of the Collector the judgment-debtor 
is disqualified from entering into any transaction 
in contravention of the terms of R. 11. The dis¬ 
qualification imposed by the rule is absolute in 
its nature making all such transaction void and 
cannot be said to be applicable only to those cases 
in which a sale has been actually made by the 
Collector. 6 OWN 843: AIR (Vol 16) 1929 Oudh 
435. 

-Sch. 3, Para. 11 — Sale before appeal — Void. 

Where judgment-debtor deposited the decretal 
amount in Court under O. 21, R. 89, C. P. Code 
and the auction sale was set aside by sub-divisional 
officer and an appeal was preferred against that 
decision to the Collector who reversed the order. 

Held, that a private sale of property before the 
appeal was filed but after the auction sale was 
set aside was covered bv Para, 11, and was void. 
78 Ind Cas 270: AIR (Vol 11) 1924 Nag 216. 

-Sch. 3, Para. 11 — Transfer of property during 

the management of the Collector executing a de¬ 
cree is void and payment of prior encumbrances on 
the strength of such a transfer does not give the 
transferee the benefit of the charge of the prior 
debts. 11 OLJ 82 : 83 Ind Cas 854 : 27 OC 56 : AIR 
(Vol 11) 1924 Oudh 302 (DB). 

-Sch. 3, Para. 11 — Transfer in contravention 

of — Void — Incompetent — Meaning — C. P. 
Code (1882), S. 325-A. 

A transfer made in contravention of the provi¬ 
sions of S. 325-A of the C. P. Code of 1882 (C. P. 
C., Sch. III. Para. 11) is absolutely void and of no 
legal effect whatsoever. It is not merely void 
against the Collector, and those claiming under 
him. The word ’incompetent’ in the section is to 
be read in tlie exact and plain sense that the word 
implies. 36 Bom 510. Disappr. 46 Cal 183 : 45 IA 
219 : 14 NLR 181 : 35 MLJ 783 : 16 ALJ 993 : 25 
MLT 64: 23 CWN 350: 29 CLJ 201: 1 UPLR (PC) 14: 
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2 Bom LR 541 : 9 LW 327 : 48 Ind Cas 312 ; AIR 
(Vol 5) 1918 PC 168. 

2. Alienation subsequent to adjustment 

-Sch. 3, Para 11 — Alienation by judgment-debtor 

whose property is under management of Collector, 
validity — Land of judgment debtor attached in ex¬ 
ecution, and decree transferred to Collector for exe¬ 
cution — Sale deed executed by judgment debtor 
in full satisfaction of debt, during pendency of pro¬ 
ceedings before Collector — Validity — Subsequent 
ratification. 

An alienatnion by a judgment-debtor whose pro¬ 
perty is under the management of the Collector 
under Sch. Ill, Civil P.C. is void ab initio and not 
merely voidable at the instance of tire decree-holder 
or tire Collector. 

Some fields besides a house were attached in exe¬ 
cution and tire decree was transferred to the Collector 
for execution. While the proceedings before tire Col¬ 
lector were pending, the judgment-debtor sold the 
fields to her judgment creditor, in full satisfaction 
of her judgment-debt. Subsequently the parties ap¬ 
plied to the Collector for the recording of the adjust¬ 
ment of the decree : 

Held, that the sale having been made before the 
extinction of the decre, and termination of the 
Collector’s power the judgment-debtor was incom¬ 
petent to transfer and hence the sale was void. As 
the transfer was void in its inception, it could not 
be validated by any subsequent ratification. AIR (Vol 
28) 1941 Nag 12: 1940 NLJ 616: ILR (1941) Nag 
214: 192 Ind Cas 312. 

-Sch. 3, Para II — Mortgage-decree — Execu¬ 
tion proceedings — Judgment debtor executing 
fresh mortgage of suit property with Collector’s 
permission to satisfy decree — Subsequent mort¬ 
gage of same property without Collector’s permis¬ 
sion — Subsequent mortgage falls within words 
“discovered to be void" in S. 65, Contract Act. 

In the execution proceedings of a mortgage decree 
before a Collector, a fresh mortgage of the suit pro¬ 
perty was executed with the Collector’s permission 
by the judgment debtor, to satisfy the decree. But 
no permission for a subsequent mortgage of the 
same property was obtained. 

Held, that the subsequent mortgage was void. The 
fact that the transaction was beneficial to the mort¬ 
gagor did not affect the invalidity and in view of the 
clear terms of Para. 11, Sch. Ill, it could not be 
said that the subsequent mortgage was an extra¬ 
judicial proceeding and no sanction was necessary; 

Held, also, that the personal liability of the 
mortgagor under the subsequent mortgage for the 
money actually paid could be enforced. 

Held, further that the subsequent mortgage-deed 
fell within the words “discovered to be void ’ in S. 
65, Contract Act. AIR (Vol 27) 1940 PC 204 : 7 BR 
218: 52 MLW 777: 1941 MWN 1: ILR (1940) Kar 
(PC) 419 Sup.: 67 I A 431 : 1941 OWN (CC) 513 : 
1940 AWR (CC) 158: (1941) ALJ 316: 43 Bom LR 
465: 73 CLJ 121: 191 Ind Cas 94. 

--Sch. 3, Para 11 — Decree satisfied and property 

no longer under management of Collector—Registra¬ 
tion of mortgage deed — Validity of deed — Practice 
—Plea that mortgage was executed while property 
was under Collector’s management and hence void 
should be accepted with caution. 

Held, that the mortgage deed registered after the 
execution case is struck off as fully satisfied is 
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valid as the property is no longer under the manage¬ 
ment of the Collector. 

Although it is correct in principle that a mortgage 
executed whilst the property is under the manage¬ 
ment of the Collector is absolutely void, that plea, 
should be accepted with great caution when it is 
put forth by a mortgagor with the intention of de¬ 
feating the mortgage which he himself has executed. 
(1936) 160 Ind Cas 924; IS NLJ 134. 

■——Sch. 3, Para 11 — Family settlement — Whether 
affected by Para 11. 

Where an agreement is no more than a settlement 
based on an assumption that there was an antecedent 
title of some kind in the parties and is neither a 
mortgage, charge or lease but is only a family settle¬ 
ment, it cannot be treated as an alienation and 
Para 11 of Sch. Ill, will not aiiect it. AIR (Vol 22 > 
1935 Oudh 245 : 1935 OWN (CC) 278 : 10 Luck 690 
: 154 Ind Cas 267 (DB). 

—Sch. 3, Para 11 — Decree certified as paid — 
Subsequent setting aside of sale — Collector's juris¬ 
diction. 

The question whether the Colector can exercise 
powers or not should be judged not from a purely 
theoretical point of view, but from the standpoint 
as to whether he could-practically and effectively 
exercise any of his powers with respect to the pro¬ 
perty alienated under Sch. Ill to the Civil P. C. 
After the Collectors certification of payment ol : the 
decree, die property the sale of which was set aside 
must be considered to have gone out of die jurisdic¬ 
tion of die Collector. AIR (Vol 21) 1934 Nag. 285: 
31 NLR 129: 153 Ind Cas 687. 

-Sch. 3, Para 11, O. 41, R. 20 — Execution by 

Collector — Payment of decree-holder and mortgage 
of attached properties on same day — Presumption 
— Formal continuation of proceedings by Collector, 
effect of — Mortgage — Paramount title, can be 
raised by fresh suit — No res judicata. 

In respect of diose defendants against whom the 
decision in a suit to enforce a mortgage has proceeded 
ex parte there is nothing to prevent them if diey so 
choose in a future suit to set up a paramount tide. 
Even in respect of diose who had appeared, if no 
express decision on the question of tide has been 
given by reason of the indefiniteness of the defen¬ 
dants pleadings and die evidence in support thereof 
diey widi die connected defendants would be 
equally entided to raise the question of paramount 
tide in a separate suit. 

Certain properties of the defendant were under 
attachment by a Collector in execution of a decree. 
On September 3, 1909 the defendant sold certain 
crops to the plaintiff and paid the decree-holder. 
On the same date he executed also a mortgage in 
favour of the plaintiff over the same prope rties. Final 
orders in execution were made by the Collector only 
on September 8 and 9: 

Held, (i) that since the decree in connection with 
which die attachment in the Collector’s Court arose 
was satisfied op the same day the mortgage-deed was 
executed, a strong presumption arises and matters 
were so arranged as to release the property before 
the mortgage was executed, and the burden lies 
heavily on the defendants who alleged that it was 
otherwise. 

(ii) that die Collector’s power over the properties 
ceased on September 3, when die decree-holder was 
paid in the presence of the Collector; 
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(iii) that once the Collector’s power over the pro¬ 
perty has terminated as a result of satisfaction, the 
subsequent alienation would not be invalid merely 
on the ground of formal continuation of proceedings 
before the Collector such as occurred in the present 
case. AIR (Vol 21) 1934 Nag 33: 15 NLJ 173: 144 
Ind Cas 267. 

Sch. 3, Para 11 — Execution by Collector — 
Mortgage by judgment-debtor to pay off decree- 
holder — Validity. 

The execution of a decree was transferred to the 
Collector and the Collector fixed December 12, for 
sale of the properties of the judgment-debtor. On 
that day, the judgment-debtor executed a mortgage 
of his properties to a third person to pay off the 
decree-holder and the decree-holder was paid on the 
same day. The payment was certified to the Collector 
only on December 14; 

Held in a suit to enforce the mortgage, that the 
mortgage, was not void under Para. 11, Sch. Ill 
Civil P.C. inasmuch as owing to the payment out of 
Court on December 12, the decree was satisfied and 
the Collector could not exercise any of the powers 
conferred upon him by the Code and therefore, the 
incompetency of the judgment-debtor to mortgage 
his property ceased. AIR (Vol 20) 1933 Nag 238: 
147 Ind Cas 725. 

-Sch. 3, Para 11 — Surrender of tenancy rights. 

The surrender by a tenant of his tenancy right to 
the landlord cannot be held to be an alienation 
within the meaning of R. 11. Sch. III. AIR (Vol 12; 
1925 Nag 455: 89 Ind Cas 174. 

-Sch. 3, Para 11 — Lessee from Collector — 

Rights of. 

The in competency created by S. 325 A, C.P.C. 
1832 does not extend to the lessee from the Collec¬ 
tor. An alienation by such lessee would be binding 
upon him for the term of the lease even though 
the lease may contain conditions making the trans- 
lor voidable at the instance of the lessor. AIR 
(Vol 9) 1919 Nag 29 : 53 Ind Cas 776 (DB). 

3. Permission of the Collector. 

-Sch. 3 Para 11 — Sale by judgment-debtor 

without Collector’s permission — Validity — False 
representation by him that such permission Iras been 
obtained — Estoppel — T.P. Act, S. 43 and Fa idcnce 
Act. S. 115 


Where the property ui a judgment-deb tor is under 
the management of the Collector under the Third 
Schedule to the C. P. Code, a sale by him without 
the permission of the Collector as required by Para 11 
of that Schedule is invalid, because the vendor is in¬ 
competent to transfer the property without such 
permission. No question ol estoppel can arise against 
the vendor under S. 43 ol the T. P. Act or under S. 
115 of the Evidence Act on the ground that he made 
n false representation that sueli permission had boon 
obi aincrl when at the time of the execution of the 
sale deed the vendee knew that the property was 
under the Collector’s management and that no per¬ 
mission had been taken. AIR (Vol 35) 1948 Nag 122 
1947 NLJ 500. 


-Sch. 3, Para 'll — Oudh Revenue Manual, Para 

.1010 — Collector can delegate to Assistant Collector 
h:s power to allow judgment-debtor to sell his pro¬ 
perly privately —S. 114 (e), Evidence Act. 

Paragraph 1010 of the Oudh Revenue Manual lays 
down that the Collector can make over to the Assis¬ 


tant Collector, First Class, any of the powers and 
duties conferred and imposed upon him, except 
certain powers which are specified under that para¬ 
graph. These excepted powers do not include the 
powei which is conferred upon a Collector under 
Para. 11 of Sch. Ill, Civil P. C., that is to say, the 
power to allow the judgment-debtor undei his written I 
permission to mortgage, charge lease or alienate his 
property. It follows, therefore, that there is no pro- j 
hibition imposed upon the Collector to delegate 
the power of sale to the Assistant Collector and that 
the latter can under his written permission allow the 
judgment-debtor to execute a private sale of his 
property. 

Where is is not disputed that the Assistant Collector 
was appointed as the sale officer by the Collector 
and that the sale deeds were executed with his per¬ 
mission a presumption can be made under S. 114 
(e) Evi. Act, that the Collector had delegated to 
the sale officer the power to grant permission to 
private sales. AIR (Vol 31) 1944 Oudh 60 : 1943 
OWN (CC) 488 : 1943 AWR (CC) 180 : 19 Luck 
463 : 214 Ind Cas 39 (DB). 

-Sch. 3, Para 11 — Mortgage of property after 

execution sale but before its cancellation on pay¬ 
ment under O. 21, R. 89, Civil Procedure Code (Act 

V of 1908) — Property still being under Collector’s 
control, mortgage. 

1 he Collector directed that certain villages be sold 
in lots and the sales be stayed when the decretal 
amount was satisfied. The sale officer sold only two 
villages and on fetching required amount the other 
villages were discharged from sale. One of the ex¬ 
empted villages was then mortgaged without the per¬ 
mission of the Collector. The execution sale was 
however ultimately cancelled under O. 21, R. 89 
Civil P. C.: 

Held, that the mortgage though an open, honest 
and reasonable transaction was invalid, the property 
being under the control of the Collector under Para 
11. Sch III Civil P.C.. till the auction sale was can¬ 
celled on payment under O. 21 R. 89 AIR (Vol 30) 
1913 PC 29: 47 CWN 509: 1943 OWN (CC) 214: 
(1943) l MLJ 50S: 9 BR 353: 18 Luck 130: (1943' 
ALJ 421 : 1943 AWR (CC) 52 : 70 IA 1 : ILR 
(1943) Kar (PC) 19: 46 Bom LR 170: 206 Ind Cas 
457. 

-Sch. 3, Para 11 — Object of — Fully substan¬ 
tiated and certain permission from Collector, neces¬ 
sity of — Written record of facts showing that per¬ 
mission was given — Whether fulfills requirements. 

r lho object of Para 11. of the Third Schedule is 
that there shall be a fullv substantiated and certain 
permission on the part of the Collector, which is to 
be given in such a manner that the fact of its having 
been given is indisputable. The essence of the para¬ 
graph is that there shall be a written permission as 
opposed to an oral permission, which would be 
susceptible of evidence of varying degrees of credi¬ 
bility, in order to establish the necessary proof. 

V hat is required is certainly, and where there is 
a written record of facts which cannot be disputed, 
an unmistakable inference drawn from this written 
record that permission was given fulfils the require¬ 
ments of the paragraph and a forma) permission 
is then unnecessary. AIR (Vol 25) 1938 Nag 309 : 
ILR (1938) Nag 573 : 177 Ind Cas 971. 
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—•—Sch. 3, Para 11 — Permission to mortgage not 
of limited nature — Negotiation failing — Sale 
directed by Collector — Permission, if impliedly 
revoked. 

The effect of the Collector giving the permission 
in writing to mortgage certain property is to remove 
the incapacity which is imposed by Para. 11, Sch. Ill 
Civil P.C., on a judgment-debtor and to confer upon 
him a capacity to transfer the property in such a 
manner as to avoid conflict with the rights of the 
decree-holder. Any transfer made after such a per¬ 
mission is liable to be set aside not as being void ab 
initio but only at the instance of the decree-holder 
if he is prejudiced. The permission not being of a 
limited nature is not therefore, impliedly revoked on 
account of a failure of the negotiations relating to 
the contemplated mortgage and the subsequent 
order of the Collector directing sale of that property. 
AIR (Vol 21) 1934 Nag 285: 31 NLR 129: 153 Ind 
Cas 687. 

-Sch. 3, Para 11. — Inference from correspon¬ 
dence. 

Held, that if permision can be inferred from 
written words employed by the Collector from time 
to time there was written permission granted in the 
case. AIR (Vol 17) 1930 Oudh 510: 7 OWN 988. 
(DB). 

-Sch. 3, Para. 11 — Where the Collector is never 

asked to give his permission in writing and signs 
nothing, the mere fact that the officer conducting 
the sale of immoveable property attached in execution 
of a money decree permits the alienee to pay a cer¬ 
tain amount in satisfaction of the money decree in 
execution of which the property of the judgment- 
debtor is under attachment does not amount to an 
implied permission in writing of the Collector autho¬ 
rizing the judgment-debtor to alienate property. 
AIR (Vol 16) 1929 Oudh 441: 121 Ind Cas 888: 0 
OWN 750. 

-Sch. 3, Para 11 — No special form necessary— 

Every detail need not be sanctioned. 

No special form of permission is required by the 
Schedule and it is sufficient that the Collector knew 
that the mortgage was being executed and that he 
did in substance sanction its execution by an order 
in writing. 

It is not necessary that every detail of the transac¬ 
tion should be sanctioned by the Collector or even 
that there should be a separate permission in respect 
of each deed. All that is required is that the judg¬ 
ment-debtors shall have his written permission to 
mortgage the property. The permission need not 
take the form of a certificate under O. 21, R. 83. 

O. 21, R. 83, and para 11, of the third Schedule 
are two entirely independent provisions and there 
is no warrant for reading the former into the latter 
AIR (Vol 8) 1921 Oudh 176: 66 Ind Cas 642: 8 OLJ 
358. (DB). 

-Sch. 3, Para 11 — Effect. 

Sch. Ill, para 11 creates an absolute disability on 
the part of die debtor to deal with the property while 
the powers conferred by the Schedule on the Col¬ 
lector are in force. AIR (Vol 8) 1921 Oudh 176: 66 
Ind Cas 642 : 8 OLJ 358 (DB). 

*—Sch. 3, Para 11 — Sale-deed—Permission after ex¬ 
ecution and before registration. 

Where during the pendency of the execution pro¬ 
ceedings but after the attachment of property, the 

5F.Y.D./D.F. 36 


judgment debtors sold the property without the per¬ 
mission of the Court or Collector but before the sale- 
deed was executed permission was obtained. Held, 
under die circumstances the sale was a valid trans¬ 
action. AIR(Vol 5) 1918 Nag 107: 45 Ind Cas 240. 

4. Power of Civil Court to issue process. 

-Sch. 3, Para 11 — Attachment by Civil Court 

during Collector proceedings — Validity. 

An attachment of property by a Civil Court in exe¬ 
cution of a decree for payment of money after the 
property has come under the jurisdiction of the Col¬ 
lector under paras. 1 to 10 of Sch . Ill C.P. Code, is 
void in view of para. 11 of that schedule. AIR (Vol 
33) 1946 Nag 170 : ILR (1946) Nag 400 : 222 Ind Cas 
652 ; 1946 NLJ 329. 

-Sch. 3, Para 11 — Civil Court, if can issue 

process of attachment against property over which 
Collector is exercising jurisdiction — Sale in pur¬ 
suance of such attachment. 

The plaintiff instituted a suit against G, for posses¬ 
sion of a certain ground that he was the purchaser 
thereof in execution of a decree obtained by him 
against one D. The defence of G in the case was that 
she had also obtained a decree against D and had 
attached and sold through the Collector this very 
property in execution of her decree and had herself 
purchased the same, and that she was in possession 
thereof under a valid title. He contended that the 
plaintiffs sale under which he claimed was invalid 
in law inasmuch as that sale was held while the 
Collector was exercising powers under Paras, 1 to 10 
Sch III of the Civil P. C. He contended that the 
plaintiff attached the property and obtained an order 
for sale thereof through the Collector when proceed¬ 
ings were pending before the Collector for sale of the 
same property in .execution of his own decree. It was 
also contended that the property attached and pur¬ 
chased by the plaintiff was not identical with the 
property purchased by the defendant. Both the 
Courts below came to the conclusion thtit the plain¬ 
tiff failed to prove that the property attached and 
sold in execution of his decree was identical with 
that which was attached and sold in execution of the 
decree of the defendant. They also held that the 
Civil Court had no jurisdiction to issue process of 
attachment and sale of the same property if iden¬ 
tical while proceedings were pending in the Court of 
the Collector for satisfaction of the decree of the 
defendant. On this ground also the Courts held that 
the sale in favour of the plaintiff was invalid and 
did not clothe the plaintiff with any title. In se¬ 
cond appeal: 

Held, that the defendant’s contention was well- 
founded as the Civil Court was incompetent to issue 
a process for attachment and sale of the property 
and the sale in favour of the plaintiff was therefore, 
invalid. AIR (V 30) 1943 Nag' 166 : 1943 NLJ 104 • 
ILR (1943) Nag 199 : 206 Ind Cas 470. 

-Sch. 3, Para 11 — Scope of — Prohibition in 

Tara. 11 does not apply to decree in which sale is 
ordered. 

It is only in the case of a money decree that the 
sale is prohibited by the words “a Civil Court shall 
not issue any process against such property or part 
thereof in execution of a decree for payment of 
money” in Para. 11. The prohibition does not apply 
to a decree in which the Court has ordered the sale of 
any specific property. AIR (V 18) 1931 All 38 : 
1930 ALJ 1594 (DB). 
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—Sch. 3, Para 11 — Direction to pay surplus sale merely because the proceedings before the Collector 
proceeds to another decree-holder is not “issuing formally continued. AIR (Vol 17) 1930 Nag 220: 


—Sch. 3, Para 11 — Direction to pay surplus sale 
. proceeds to another decree-holder is not “issuing 
process 0 

While the judgment-debtor’s immoveable property 
was being dealt with by the Collector under S. 68, 
and Sch. Ill C.P. Code in execution of a decree 
obtained by a creditor, an order by Court directing 
that if the Collector found he had any surplus sale 
proceeds in his hands after selling the property in 
execution of the decree, he should not pay over 
the surplus cash to the judgment-debtor, but should 
retain it for payment to another decree-holder is not 
“issuing a process” against the immoveable property 
within para 11, of Sch III; the order can at most be 
taken as issuing a process against the sale proceeds 
of the immoveable property. AIR (Vol 14) 1927 

Oudh 216: 102 Ind Cas 94: 4 OWN 510. (DB). 

-Sch. 3, Para. 11 — No Civil Court can 

order in execution of a money decree, the 
appointment of a Receiver to take the annual 
income of a property which is within the con¬ 
trol of the Collector under S. 68. But in the parti¬ 
cular circumstances of the case, as the objection was 
raised by the judgment-debtor and that at very late 
stage, the Court refused to order the ’efund of the 
money actually collected but direct- ! the removal 
of the Receiver. AIR (Vol 12) 192" Oudh 448: 87 
Ind Cas 21: 12 OLJ 146: 2 OWN 73: 28 Oudh Cas 
330 (DB). 

-Sch 3, Para 11 — Attachment before judgment 

—Not void. 

Attachment before judgment is not a process in 
execution of a decree, lor at the time of the attach¬ 
ment there is no decree and therefore there can be 
no process that could be issued in execution of the 
same. An attachment before judgment, made while 
the estate is still under the Collector’s control, is 
therefore not void under paragraph 11. The object of 
the provision in the latter part of paragraph 11(1) is 
to protect the debtor as far as possible from the risk 
of losing bis property wholly or for all time and mere 
attachment before judgment does not defeat that 
object. AIR (V 9) 1922 Nag 238 : 68 Ind Cas 188. 

-Sch. 3, Para 11 — Jurisdiction of Civil Court. 

The moment a Civil Court transfers a decree to 
another Court, whether it be another Civil Court 
or the Collector, it ceases to have any power to act in 
execution of that decree. From the date the order of 
transfer to the Collector is passed the executing 
Court may be regarded as ceasing to exercise juris¬ 
diction for all practical purposes. AIR 1922 Nag 
267, Not foil. AIR (V 13) 1926 Nag 246 : 92 Ind 
Cas 44. 

-Sell. 3, Para 11 — Sell. 3, Para 11 makes it illegal 

for the Civil Court to issue process against the pro¬ 
perly during the period during which the powers 
coni erred by (lie Schedule are exercisable by the 
Collector: and a process which was illegal when it 
was issued cannot become clFeclive when the Col¬ 
let (oi - reas s lo he in charge ol llie execution pro¬ 
ceedings. Mil (Vo! ,8) 1921 Oudh 176; 66 Ind Cas 
62: o OfJ 3"3 (DB\ 

.7. 7 erminaiion of the Collectors power 

-Sell. 8, Bara i I — As soon as payment sulficicnt 

to satisfy decree is made. 

Collector’s power over properly attached in exe¬ 
cution oi a decree terminates as soon as a payment 
sufficient lo satisfy tin* decree has been made and 
Alienation, cllcclcd after that payment, is not invalid 


formally continued. AIR (Vol 17) 1930 Nag 220: 

122 Ind Cas 371. (DB). 

-Sch 3, Para 11 — Judgment-debtor — Incom¬ 
petency to transfer. 

The Collector’s powers under Para 11 do not come 
to an end as soon as the property is sold by auction 
and fetches more than the decretal amount. They 
exist, at least till the confirmation of the sale. AIR 
(Vol 7) 1920 Nag 254: 16 NLR 194: 60 Ind Cas 310. 

-Sch 3, Para 11 — Transfer when voidable. 

A party seeking to avoid transfer under Para 11 
must show that on the date of transfer the Collects 
was exercising powers under the Code and the decrefe 
was still unsatisfied. The incompetency under the 
section relates to the period during which the Col¬ 
lector is executing the decree. If by lease of property 
lie has satisfied the decretal amount the judgment- 
debtor may sell the property subject to the lease. 
(1912) 8 NLR 182: 17 Ind Cas 887. 

6. Limitation 

-Sch 3, Para 11 — Cl. (1) of Para 11 is confined 

to property over which Collector has assumed 

management — Civil Court can execute same decree 
against other property of judgment-debtor over which 
Collector has not assumed management — Cl. (3), if 
can be pleaded in execution of such decree to save 
limitation. 

Incompetency of the judgment-debtor under C). 
(1) of Para 11, Sch. Ill is confined to the property Qf 
which the Collector had assumed management and 
does not extend to property which is not under hi* 
control. The jurisdiction of the Civil Court to exe¬ 
cute the decree against the property which has not 
been attached and not included in the Fonn C and 
in respect of which the Collector has not made aifV 
provision under Para 7 is not therefore ousted, only 
because the Collector was executing the same decree 
against the other property of the judgment-debtot. 

The decree-holder therefore, is not entitled to in¬ 
voke Cl. (3) of Para 11 to overcome the bar of limita¬ 
tion in executing his decree against property not 
under the Collector’s management by seeking (o 
exclude the time during which the sale proceeding 
in respect of the judgment-debtor’s other property 
was pending. AIR (V 32) 1945 Nag 239 : ILR (1945) 
Nag 555: 1945 NLJ 261 (DB). 

- Sch. 3. Para. 11 — Although Para. 11 (3) Sch. Ill 

controls 8. 48 it is of no assistance to a decree-holder 
who cannot he said to have been deprived of hi* 
remedy during the period that the previous execution 
proceedings were pending. AIR (Vol 21) 1934 Oudh 
465 : 11 OWN (CC) 1103 : 10 Luck 208 ; 151 Ind Cns 
541 (DB). 

-Sch. 3. Para 11 — Applicability. 

The presentation of a Darkhast for execution by 
one of the surviving co-parceners of the deceased 
decree-holder cannot be said to be invalid and so as 
to render the proceedings before the Collector invalid 
and so as to prevent the deduction of the time men¬ 
tioned in suh-norn. (3) of Para. 11 of the 3rd Sch. Of 
the Code. AIR (Vol 14) 1927 Bom 123: 100 Ind Cas 
619 : 51 Bom 143 : 29 Bom LR 75 (DB>. 

-Sch. 3, Para 11 — The period, during which 

proceedings art' pending before the Collector, can be 
excluded only in eases where a provision has been 
made under R. 7 for the satisfaction of a decree and 
where the decree-holder has in consequence be«n 
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temporarily deprived of his remedy. AIR (Vol 8) 
1921 Nag 64: 64 Ind Cas 855. 

-Sch. 3, Para. 11 (3) — Period prescribed by S. 48 

C. P. Code. 

The words “period of limitation” in Para 11 (3) 
apply to the restrictions placed upon the right of a 
decree-holder to take out execution of his decree 
both by tlie Act and S 48, C.P.C. AIR (Vol 6) 1919 
All 64 : 42 All 118 ; 17 ALJ 1140 ; 52 Ind Cas 742 
(DB). 

-Sch. 3, Para 11 (3) — The protection extended 

to a decree-holder by Para 11 (3) Sch. Ill applies 
both to the limitation of twelve years in S. 48, CPC 
and also to the limitation of 3 years in Art. 112 of 
the Urn. Act. 1910 13 OC 303: 8 Ind Cas 377 (DB). 

-Sch. 3, Para 11 (1882, S. 325-A) — Execution 

in Civil Court. 

S. 325-A of the Old Code excludes the period 
when the decree is with the Collector for execution 
and the exclusion applies to proceedings for execu¬ 
tion in the Civil Court. 8 MLT 235: 21 MLJ 464. 
(1911) 1 MWN 15: 7 Ind Cas 860. (DB). 

CIVIL PROCEDURE CODE (AMENDMENT) ACT 

(21 of 1936) 

Act is retrospective in operation. AIR (V 25) 
1938 Lah 515 : 40 PLR 857 : 179 Ind Cas 146 (DB). 

CIVIL PROCEDURE CODE (SECOND AMEND¬ 
MENT) ACT (9 of 1937). 

_g. 2. 

See also Civil P. C. (Act V of 1908), S. 60. 

-S. 2 — “Salary”, whether includes salary of 

head clerk of tea estate. 

Quaere — Per Biswas. J. — Whether “salary” in 
S. 2 refers only to the salary of labourers and domes¬ 
tic sew ants or whether it includes salary of a head 
clerk in a tea estate. AIR (Vol 25) 1938 Cal 325: 177 
Ind Cas 352. (DB). 

_g 2. 

See also Civil P. C. (1908), S. 60. 

-S. 3 — Applicability of amendment to proceed¬ 
ings other than those arising from suits. 

Section 3 of Act IX of 1937 which amends S. 60, 
Civil P.C., has application to proceedings other than 
those arising from suits. AIR (V 27) 1940 Sind 
160 : 191 Ind Cas 36. 

-S. 3 — Application for execution of award under 

Bomaby Co-operative Societies Act, if “proceeding 
arising out of suit.” 

An application to execute an award made under the 
provisions of the Bom. Co-operative Societies Act, 
1925 is not a “proceeding arising out of a suit’’ 
within the meaning of these words in S. 3 of 
Act IX of 1937. AIR (V 27) 1940 Sind 147 : 191 
Ind Cas 31. 

-S. 3 — Insolvency case, if proceeding arising 

out of suit. 

An insolvency case is not a suit or any proceeding 
arising out of it within the meaning of S. 3, Civil PC 
(Amendment Act) IX of 1937. AIR (Vol 25) 1938 Cal 
325: 177 Ind Cas 352. (DB). 

—S. 3 — Word “suit” — Applicability to execution 
proceedings resulting on award. 

It was not the intention of the Legislature that 
the word “suit” in S 3 of the Civil P. C. tS°cond'» 
Amending Act should necessarily be confined to 
a proceeding which *is initiated by the presentation 
of a plaint. The word ‘suit’ should not, in this sec¬ 
tion. he use** in env restricted sense. The woH is 
also applicable to execution proceedings resulting 
on an award. AIR (V 25) 1938 Sind 176 : 177 Ind 
Cas 504. 


CIVIL RULES. 

See respective High Courts. 

CIVIL RULES OF PRACTICE. 

See Civil P. C., S. 157 and respective provinces. 
CIVIL SERVICES (CLASSIFICATION, CON¬ 
TROL AND APPEAL) RULES. 

See Govt, of India Act, 1915, S. 96-B. 

CIVIL SUIT. 

See (1) Civil PC S. 9 

(2) Criminal PC S. 145. 

(3) Criminal Trial. 

CLAIM. 

See Civil P. C., O. 21, Rr. 58 to 63. 

CLAIM PETITION. 

See CP Code, O. 21, R. 58 
CLASS. 

-Gift to. 

See T. P. Act, S. 15. 

CLERGY DISCIPLINE ACT (1892) (55 and 56 

Viet, Ch 92). 

-Conviction under — Offence must be clearly 

proved. 

Where a person is charged with an “offence against 
the laws ecclesiastical, being an offence against mo¬ 
rality”, he is entitled to have such ah offence prov¬ 
ed against him as clearly as if he were the subject of 
a prosecution before an ordinary Criminal Court, & 
he is to be convicted if at all not on grounds of sus¬ 
picion, however strong, not by reason of the peril to 
the church of an acquittal on doubtful evidence. But 
only such proof as if the charge were of an offence 
against the criminal law, would require a verdict of 
guilty. AIR (Vol 8) 1921 PC 168 (PC) 

-S. 2. 

-S. 2 — Position of assessors — The assessors 

occupy a portion in deciding questions of fact which 
is not that ordinarily held by assessors, and is more 
closely analogous to that ordinarily occupied by a 
full member of the Court, or in some respects, by 
a jury. AIR (V 8) 1921 PC 168 (PC). 

-S. 2 — When to be granted. 

The petitioners must satisfy the Board, either that 
the evidence before the Consistory Court was not 
such as to justify the conclusion at which that Court 
arrived, that is, that the decision of that Court was 
against the weight of evidence, or that since the 
hearing before the Consistory Court the petitioner 
has obtained, and is now in a position to tender 
definite evidence—the effect of which must be made 
clear — which, if it had been before the Consistory 
Court might or would or ought to have affected the 
decision. In the last case a satisfactory explana¬ 
tion must be offered to the Board as to whv that 
evidence was not produced before the Consistory 
Court. But leave to appeal may also be granted 
because the manner in which the evidence, or some 
of it was presented to, and dealt with by the Court 
was such as to render the whole trial unsatisfac¬ 
tory. 

Thus where a documentary evidence very damag¬ 
ing to the petitioner is presented very late in the 
proceedings at a stage when the petitioner’s Counsel 
cannot examine it or consider its effect minutely, 
leave to appeal should be granted. AIR (Vol 8) 19° 1 
PC 168 (PCI 
CLERICAL MISTAKE. 

See (1) Civil P. C.. Ss. 151 and 152. 

(2) Criminal P. G\, S. 561-A. 

CLIENT. 

See m Civil P C.. O. 3. R, 4. 

(2) Evidence Act, Ss. 126-129. 

(3) Legal Practitioner. 

(4) Legal Practitioners’ Act. 
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CLOG. 

—Equity of redemption. 

See (1) Deed — Construction — Mortgage or 
sale. 

(2) Mortgage — Redemption. 

(3) T. P. Act, S. 60. 

CLUB. 

See also 

(1) Association. 

(2) Civil P. C., S. 9. 

(3) Company. 

(4) Racing. 

-Social club — Relationship between mem¬ 
bers — IIow governed — Dissolution — Law 
governing, 

A social club is not a profit sharing institu¬ 
tion and the analogy of a partnership would not 
apply. Tlie terms on which members would asso¬ 
ciate with each other depend generally on their 
choice and they are governed by the rules that 
they frame for their own conduct. So it can be 
taken that the relationship between the members 
of such a club is governed by the law of contract 
and, if the members have agreed to certain terms 
which are embodied in the rules, then in exist¬ 
ence, or to be made thereafter, in accordance 
with the terms agreed upon by the members, 
those rules would govern their relationship. If 
the rules provide that the decision on a particular 
question must be by a majority, the decision 
would bind all the members unless the act com¬ 
plained of is a fraud on the minority or is ultra 
vires the Association. In all other matters about 
which the rules are silent, the majority does not 
have any right to coerce the minority. 

As regards the law governing the question of 
the dissolution of such a club, where the rules do 
not make any provision for dissolution on the 
vote of the majority, it can only take place under 
the general law of contract. The law requires 
in the absence of any rules, that all members of 
the club must agree to its dissolution. Further, 
in a fit case the Court has jurisdiction to dissolve 
a club. AIR (V 35) 1948 A. 146: ILR (1947) All 
758; 1947 ALJ 637 (FB). 

-Membership of association — Resignation of 

— Effect — Membership of Society when ceasea 

— Acceptance of resignation — Necessity. 


The general principle is that any member of a 
voluntary association or society, who is not un¬ 
der any contractual or other obligation to per¬ 
form seme undertaking, can withdraw from that 
society at any time he pleases, and it is immate¬ 
rial whether his resignation of his membership 
is accepted or not, unless the rules provide other¬ 
wise. When there is no such provision to the 
contrary in the rules of the society, a member 
ceases to be such on tendering his resignation 
and thereafter, the society has no power to im¬ 
pose a fine or any penalty on such member on 
the ground that he, after resignation, traded or 
otherwise acted in a way prohibited by the rules 
of the society. AIR (V 35) 1943 Nag 327: 1913 
NLJ 285: ILR (1948) Nag 449 (DB>. 


-Rules >n enquiry against member, explained. 

A domestic tribunal is not bound by tlie ordi¬ 
nary rules of evidence, with which its members 
may well be unacquainted; nor is it bound to fol¬ 
low (lie procedure of the Courts of law or any¬ 
thing like it. It is not even bound to hear the 
parties, but may reach its decision even by corres¬ 
pondence. If is not bound to act in a way that, 
“the man in (he street" would necessarily regard, 
as just. AIR (V 33) 194G Bom 83: 47 Bom LR 
916. 
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Incorporated — Tribunal set up club taking 

disciplinary action against member of club _ 

Suit for damages by such member lies against club 
and not against tribunal. 

Where a tribunal set up by a larger association 
of persons, such as a racing club, acts judicially 
or quasi-judicially in the: case of a member by ex¬ 
pelling him or in that of a licensee by taking away 
the license, the tribunal acts as the* agent of the 
association and not as an independent tribunal. 
Consequently, if the association is an incorporated 
one, a suit for damages by such member or licen¬ 
see lies against the association and not against 
the individuals who composed the tribunal alleg¬ 
ed to have acted wrongly. AIR (V 33) 1946 Bom 
88: 47 Bom LR 916 (DB). 

-Racing club — Meeting — Notice — Quorum. 

Where a committee or other body like a rac¬ 
ing club is empowered to act by a certain number 
of its members as a quorum, there is no quorum 
and the proceedings of the meeting are invalid 
unless notice of the meeting is given to all the 
members of that committee or other body as ‘quo¬ 
rum’ in fact means a given number of individuals 
out of the whole body, all of whom have had 
notice of the meeting, who have attended the 
meeting. This at least is the case in the absence 
of any rule to the contrary. AIR (V 33) 1946 Bom 
88: 47 Bom LR 916 (DB). 


-Domestic tribunal — "Bias” — What amount^ 

to, explained. 

"Bias” in order to disqualify a tribunal must be 
something tending to make the mind to go one 
way rather than another, and improperly tend¬ 
ing to do so. In a social club, those of the com¬ 
mittee. who know the offending member cannot 
help having an opinion of him whose conduct 
they are asked to investigate. And, every mem¬ 
ber of the club has some pecuniary interest in the 
question whether a member shall or shall not be 
expelled. But this does not in itself amount to 
bias. AIR (V 33) 1946 Bom 88: 47 Bom LR 916. 


—Expulsion of member—Jurisdiction of Court. 

The foundation of the jurisdiction of Court to 
interfere with the expulsion of a member from a dub 
or some similar institution or organisation is the 
right of property vested in the member and of 
which he is unjustly deprived by an unlawful ex¬ 
pulsion. The prospective right of a member to the 
given benefits a benevolent fund in certain contin¬ 
gencies, even though only a contingent right is 
enough in itself to support the power of the Court 
to give relief in a case of wrongful expulsion. 

The Court, will not interfere against the decision 
of the members ot a club professing to act under 
their rules, unless it can be shown either that the 
rules are contrary to natural justice, or that what 
has been done is contrary to the rules. ILR (1946) 2 
Cal. SS: 51 CWN. 012. (DB). 


Expulsion of member — Notice of particulars 
of charge — Need for — Explosion of member of 
Masonic body — General charge of “unmasonic 
conduct” — If sufficient. 

A member of a club or of a masonic body or of any 
other institution who is sought to be expelled from 
it is entitled to be given no less information than 
an accused person must be afforded in a criminal 
prosecution. Where a rule of a masonic conclave 
empowering the explosion of a member provides 
(hat “such members shall have been served with due 
notice in writing of the complaint made against him” 
a notice in general terms intimating that the question 
why he should not be excluded for “unmasonic eon- 
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duct” would be considered at a meeting of the con¬ 
clave to be held on a certain date without giving 
particulars of the acts or behaviour alleged to consti¬ 
tute such conduct, does not comply either with that 
rule or with the ordinary principles of natural jus¬ 
tice. The mere presence of the member at the meet¬ 
ing at which the resolution of expulsion was passed 
creates no waiver with regard to the defective notice 
and no acquiescence with the defective notice or 
with the proceedings, and the resolution is entirely 
invalid and totally inoperative. 

Per Ormond, J.—“The phrase ‘due notice in writ¬ 
ing of the complaint made against him’ must entail 
charges sufficiently particularised to enable the per¬ 
son who is charged to know what case he has to 
meet.” ILR (1946) 2 Cal 88 : 51 CWN 612 (DB). 
—Expulsion of member — Rule empowering expul¬ 
sion by majority of two-thirds of members “present 
and voting” — Interpretation. 

Where a rule of a club provided that the power 
of expulsion of a member “can only be exercised by 
a majority of not less than two-thirds of the mem¬ 
bers present and voting.” 

Held, per Gentle, J. — The words “and voting”, 
coupled with the other words, meant, of the mem¬ 
bers present, those who voted and a resolution was 
properly passed by a majority of two-thirds of the 
actual votes cast. 

Per Ormond, J. — I am inclined to the view that 
“voting” here means “qualified to vote”. ILR (1946) 
2 Cal. 88: 51 CWN 612. (DB). 

-Expulsion from — Interference by Court, when 

justified — Rule of club providing for expulsion of 
member — Member expelled from club after pas- 
ing of resolution by General Committee — No rea¬ 
sons for expulsion given in requisition for meeting — 
Chairman not allowing reasons for expulsion to be 
discussed — Expelled member remaining absent 
from meeting — Suit by him for declaration that re¬ 
solution was illegal and ultra vires and for injunc¬ 
tion — Civil Court could interfere and plaintiff en¬ 
titled to reliefs claimed. 

A club is an autonomous institution and a Court 
of Law will not lightly interfere with its action in 
expelling a member unless it has violated the recog¬ 
nized rules of procedure in that connection or those 
of natural justice. Interference by the Court to pre¬ 
vent expulsion would not be justified if the rules 
providing for expulsion have been strictly observed, 
the member expelled has had due notice and full op¬ 
portunity of answering the charges made against 
him, there has been no want of good faith in the 
exercise of the power of expulsion, and the deci¬ 
sion arrived at is not manifestly absurd. The impor¬ 
tant question in all cases, where an institution has 
purported to act within its powers is whether there 
has been due inquiry. 

A rule of a certain club providing for expulsion 
of a member from the club was as follows : The 
General Committee may, by a two-thirds majority, 
for sufficient reasons, exclude any member whose 
presence in the club they may consider to be detri¬ 
mental to its interest without assigning any parti¬ 
cular reason for their so doing, from the member¬ 
ship of the club, but no such business shall be tran¬ 
sacted in a non-quorum General Meeting. By a re¬ 
solution of the General Committee of the club pas¬ 
sed at an Extraordinary General Meeting of the 
members, the plaintiff was expelled from the club. 
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The notice of this meeting was given to all the 
members including the plaintiff. At the meeting the 
reasons for plaintiff’s exclusion were not allowed by 
the Chairman to be discussed. The requisition for 
die meeting gave no reasons for die expulsion, nor 
was diere any correspondence between the plaintiff 
and the Managing Committee or the Honorary Se¬ 
cretary or any member of the club in connection 
with the behaviour of the plaintiff of which the 
members of die club intended to take notice. The 
plaintiff deliberately abstained from attending the 
meetings Plaintiff brought a suit for declaration that 
the resolution was illegal and ultra vires and claim¬ 
ed also an injunction restraining the members of 
the club and its officers from excluding him from 
the club premises: 

field, that die action on the part of the members 
of die club offended against the elementary prin¬ 
ciples of natural justice and reason and justified the 
Civil Court’s interference. The resolution was illegal 
and ultra vires and the plaintiff was entitled to in¬ 
junction claimed. AIR (Vol 26) 1939 Bom 35: 40 
Bom LR 1213: 180 Ind Cas 685. 

-Quorum — Persons present but not vodng can¬ 
not be regarded as absent. 

Persons who are present at a meeting in fact but 
who do not take active part in the proceedings or 
vote, cannot be regarded as absent for the purpose 
of a quorum. AIR (Vol 13) 1926 Cal 665: 91 Ind 
Cas 642 (DB). 

CO-ACCUSED. 

See (1) Criminal P. C., Ss. 239, 337—339. 

(2) Evidence Act, Ss. 30, 114 and 133. 

COASTING VESSELS ACT (19 of 1838) 

-S. 13 — Vessel registered in name of father of 

joint Hindu family — Death of father — Son ply¬ 
ing without license — Offence. 

Where after father’s death his son continued to 
ply a vessel without fresh registry, he commits an 
offence under S. 13 of die Coasting Vessels Act on 
account of change of ownership by the father's 
deadi. AIR (Vol 1) 1914 Bom 189: 38 Bom 111: 15 
Bom LR 991 : 14 Cr LJ 653 : 21 Ind Cas 893 (DB). 

COCHIN ACTS, RULES AND REGULATIONS. 
Agriculturists’ Relief Act (18 of 1114 M. E.) 
Buildings (Lease and Rent Control) Act (24 of 
1124 M. E.) 

Chief Court Reg. (2 of 1076 M. E.) 

Civil Procedure Code (29 of 1111 M. E.) 

Civil P. C. (Regulation, 1 of 1079 M. E.) 
Companies Regulation (2 of 1088). 

Court-Fees (Amendment) Act (14 of 1122). 
Insolvency Reg. (7 of 109S M. E.) 

Limitation Regulation. 

Negotiable Instruments Act. 

Tenancy Act (15 of 1113). 

Transfer of Property Act (17 of 1111). 

COCHIN AGRICULTURISTS’ RELIEF ACT (IS 
of 1114 M. E.), Ss. 9, Expl. and 10. 

-Scope — Usufructuary mortgage — Lease 

back — Arrears of rent under — Recoverability. 

Arrears of pattom rent due under a lease back 
executed by the mortgagor to the usufructuary mort¬ 
gagee cannot be deemed to be discharged, but are 
recoverable, under S. 10, read with the Explanation 
to S. 9, of die Cochin Agriculturists’ Relief Act. 
AIR (Vol 37) 1950 TC 33 (DB). 
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COCHIN AGRICULTURISTS* RELIEF ACT (13 of 1114M.E.),S. 24 


-S. 24. 

”- S. 24 — Scope — Scaling down — If amend¬ 

ment — Fresh start of limitation for execution — 
Limitation Act, Art. 166 (4). 

ScaIin S down of a decree-debt under S. 24 
or the Cochin Agriculturists’ Relief Act is an amend- 
ment of the decree; such amendment gives the de¬ 
cree-holder a fresh start of limitation for execution 

JVjder Cl. 4 of Art. 166 of the Limitation Act. AIR 
(V 38) 1951 Trav-Co 79 (DB). 

B .^ DINGS (LEASE AND RENT CON¬ 
TROL) ACT (XXIV of 1124, M. E.). 

-Scope — If retrospective — Petition for evic¬ 
tion under Proclamation of 1122 _ Order _ Ap¬ 

peal from — New Act coming into force pending 
appeal — If governs appeal. 

Cochin Act XXIV 7 of 1124 is not retrospective in 
operation and does not apply to or govern proceed¬ 
ings instituted prior to and pending at the time of 
its coming into operation. They will be governed by 
the law in force at the time they were instituted. A 
landlord who filed a petition for eviction while the 
proclamation of 1122 was in force, and who has ap- 
. pealed against the order thereon cannot take advan¬ 
tage of the Act of 1124, which came into force dur¬ 
ing the pendency of the appeal. AIR (Vol 38) 1951 
Trav-Co 91. 

COCHIN CHIEF COURT REGULATION (II of 
1076 M. E.) 

' S. 15 — Appeal from scheme suit — Forum. 

Where under S. 15 of the Cochin Chief Court 
Regulation, an appeal from a decree in a scheme 
suit is to be heard by a Division Bench of three 
Judges, but such an appeal was actually heard by a 
Bench of two Judges and the question as to want 
of jurisdiction escaped the notice of both the Bench 
and the Bar : 

Held, that as there was an entire absence of juris¬ 
diction in the Court which heard the appeal, the par¬ 
ties were aggrieved by the judgment and decree and 
an application for review of the judgment was main¬ 
tainable and that the omission of the Bench to take 
notice of the fact that it had no jurisdiction to hear 
the appeal was an error apparent on the face of the 
record because, it was self-evident upon the inhe¬ 
rent nature of the subject-matter of the appeal itself 

and was not dependent upon any other facts or cir¬ 
cumstances : 

Held, also, that the proper remedy of the ag¬ 
grieved party was to move the Court for review and 
not to appeal to the inherent powers of the Court 
(1933) 144 Ind Cas 181 (182, 183) (Cochin). 

COCHIN C. P. CODE (XXIX of 1111, M. E.) 

-? — Erroneous decision on point of law _ 

Res judicata. 

Even a wrong decision on a point of law would 
operate as res judicata, il the other conditions are 
satisfied. 'I hough an erroneous decision on a point 
ol law cannot alter the law for the parlies to that 
adjudication for all time, yet for the particular suit 
and the suhject-maltcr with reference to which the 
law was wrongly laid down, (he decision would be 
final and conclusive. 'I he parlies or their represen¬ 
tatives litigating under the same title are bound by 
the decisions ol the same matter in a previously in¬ 
stituted suit. AIR (Vol 37) 1950 TC 73: (1950) KLT 
6 (DB). 


JEF ACT (13 of 1114 M. E.), S. 24 1132 

-S. 9, Expl. 6 — Parties or representatives — 

Decree against Hindu father and adult members —. 
If conclusive as against latter’s minor sons and other 
members — Res judicata. See AIR (Vol 37) 1950 TC 
73: (1950) KLT 6 (DB). 

-S. 32. 

-S. 32 — Applicability — Vexatious suit — Com¬ 
pensatory costs. 

Where a suit is vexatious, brought with the object 
of getting rid of a decree which was passed in a 
previous suit by the highest Court of the State after 
carefully considering and taking note of all points 
raised in one form or other, and the case appears 
to be one in which anyone going through the judg¬ 
ment in the prior suit would hesitate even to cross 
the gates of the Court house to present a plaint of 
the kind, the plaintiffs must be made liable for com¬ 
pensatory costs under S. 32, C. P. Code. AIR (Vol 
37) 1950 TC 73: (1950) KLT G (DB). 

-S. 41 

-S. 41 — Scope — Enquiry into profits made by 

decree-holder while in possession pending applica¬ 
tion to set aside sale and claim for damages for waste 
committed by him while in such possession — Duty 
of executing Court — Relegation to separate suit — 
Propriety — O. 21, R. 2 — Applicability. 

Where pending an application to set aside an exe¬ 
cution sale, the jugdment-debtor puts the decree- 
holder purchaser in possession of some items of the 
property sold, and subsequently after the sale is set 
aside, the judgment-debtor in answer to a fresh exe¬ 
cution petition by the decree-holder pleads adjust¬ 
ment and satisfaction of the decree on the ground 
that by a payment made into Court together with 
the profits realised by the decree-holder when in 
possession, the decree has been satisfied fully and 
that the decree-holder must be made accountable 
lor waste committed by him resulting in damages, 
the executing Court, in order to avoid multiplicity of 
proceedings and to finally determine all questions 
between the parties, decide the questions in execu¬ 
tion itself and not remit the judgment-debtor to an 
independent fresh proceeding. Both justice and 
equity demand in such a case that all accounts bet¬ 
ween the parties should he settled on the execution 
side itself. Both the assessment of profits and giving 
credit to the judgment-debtor as well as the claim 
lor damages on account of waste must properly be 
beard and disposed of by the executing Court. 
The amounts payable by the decree-holder must bo 
given credit to and execution should be allowed only 
lor the balance, if any, found due to the decree- 
holder on taking accounts. As the amounts become 
ascertainable only by order of Court, O. 21, R. 2, 
C. P. Code, and the 90 days limitation lor certifica¬ 
tion of payment, or adjustment out of Court has no 
application. AIR (Vol 3S) 1951 Trav. Co. 1S5 (DB). 
-S. 122. 

-S. 122 — Inherent powers — When to be in¬ 
voked — Remedy of party when there is specific re¬ 
medy under Code. 

It is well-established that the inherent jurisdiction 
ol a Court must be exercised only if the Code does 
not contain any specific provision which would meet 
the necessities ol the case. When there is such a pro¬ 
vision. the latter has to be followed and resorted to 
and the inherent jurisdiction should not be invoked. 
Where an applicant has his remedy provided else¬ 
where in the Code and has neglected to avail him- 
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COCHIN C. P. CODE (29 


£felf of it, the Court cannot make use of the special 
provisions of S. 122 and exercise its inherent po¬ 
wers. AIR (Vol 37) 1950 TC 100 (FB). 


—O. 2, R. 2. 

—O. 2, R. 2 — Applicability — Execution proceed¬ 
ings. 

Order 2, R. 2, C. P. Code, do not apply to proceed¬ 
ings in execution of a decree. AIR (V 38) 1951 
Trav-Co 75 : 1950 KLT 133 (DB). 


-O. 12, R. 6. 

-a—O. 12, R. 6 — Applicability — Judgment on ad¬ 
missions — Partition suit — Plaintiff making offer in 
plaint to surrender property to defendant on terms 
-- Defendant expressing willingness to accept offer 
jfcnd complying with terms — Power of Court to pass 

judgment on admission. 

On clear and unequivocal admissions of parties, 
if it is plain that any party is entitled to a particular 
Order or judgment, O. 12, R. 6, C, P. Code, would 
enable the party to obtain such judgment or order 
at once upon a motion in that behalf. Where on an 
agreement embodied in a prior partition deed bet¬ 
ween the parties, the plaintiffs in a suit for partition 
are prepared to surrender their shares in an item of 
property included in the suit to the defendant on 
<£rms, and the defendant readily consents to the 
Offer made in the plaint in that respect in unequivo¬ 
cal terms and complies with the terms stipulated 
there is no legal obstacle to the Court making an 
Order or judgment on such admissions of parties, and 
declaring the exclusive title of the defendant to that 
i£em of property. Such a judgment would be one 
made on admission of parties. The Court is justified 
ib proceeding on such admissions in the pleadings 
promptly at the first hearing of the suit, and it does 
not lie in the mouth of the parties making the ad¬ 
mission to say that the Court has acted hastily in 
making the order or judgment on the ground that 
they intended later to amend their pleadings by with¬ 
drawing the clear admissions in the pleadings. AIR 
(Vol 37) 1950 TC 58 (FB). 


-O. 21, R. 2. 

-O. 21, R. 2 — Applicability — Enquiry into 

claim for accounts of profits made by decree-holder 
in possession pending application to set aside sale — 
Claim to damages for waste — Adjustment of decree 
in respect of amounts due on that account — Limi¬ 
tation — 90 days rule — If applies. See AIR (V 38) 
1951 Trav-Co 185. 

--O. 25, R. 1. 

-O. 25, R. 1 — Applicability — Conditions — 

Power of Courts to order security for costs in cases 
not falling under rule. 

Before requiring the plaintiff in a suit to furnish 
security for costs, two conditions have to be satis¬ 
fied, namely, (1) that the plaintiff resides outside Co- 
<jhin, and (2) that he has not sufficient immovable 
property within the State : Where the case does not 
fall under the rule, the Court’s power to take secu¬ 
rity from a plaintiff is, if at all, only when the plain¬ 
tiff on record has no real interest in the subject-mat¬ 
ter of the suit and is not the real plaintiff but a mere 
name-lender to another in whose interest the suit is 
really brought by the nominal plaintiff on record. 
AIR (Vol 37) 1950 TC 100 (FB). 

--O. 25, R. 1 — Order for security — Grounds 

for — Poverty of plaintiff — Instigation and finan¬ 
cial help by stranger — Sufficiency. 


of 1111 M. E.), S. 122 


Mere poverty' of the plaintiff in a suit is no ground 
for requiring him to furnish security for costs under 
O. 25, R. 1, C. P. Code. Nor would instigation and 
financial help by a stranger be sufficient to subject 
the plaintiff to furnish security for the defendant’s 
costs, in cases not strictlv falling under the rule. 
AIR (Vol 37) 1950 TC 100 (FB). 

-O. 37, R. 9. 

-O. 37, R. 9 — Applicability — Conditions of — 

Order for attachment before judgment — Remedy 
of party aggrieved — Application for raising under 
inherent powers — Competency — Power of Court 
—- C. P. Code, S. 122. 

The condition precedent to the applicability of 
R. 9 of O. 37, C. P. Code, is that the defendant 
should furnish security in order that the attachment 
may be raised; and if it is not furnished the attach¬ 
ment cannot be raised. 

Nor can the Court raise tire attachment without 
security being furnished under its inherent powers; 
inherent jurisdiction can be exercised only when 
there is no other specified provision in the Code 
available as a remedy. Where there is an available 
remedy by way of appeal against the order of at¬ 
tachment before judgment, but it is not availed of, 
the Court wall not exercise its inherent powers. AIR 
(Vol 37) 1950 TC 100 (FB). 

COCHIN CIVIL PROCEDURE CODE (REGULA¬ 
TION 1 of 1079, M. E.). 

-S. 104. 

-S. 104 — Ex parte decree against minors nofi 

properly represented — Application to set aside — 
Application to appoint guardian after decree. 

Section 104, Cochin Civil P. C., is applicable to 
the case of an ex parte decree passed against a 
minor who is not properly represented in the suit 
and the remedy provided by the section is avail¬ 
able also to a minor defendant aggrieved by an 
ex parte decree passed in such circumstances. 

When a guardian ad litem has once been ap¬ 
pointed, his appointment enures for the whole of 
the litigation. The appointment is for the pur¬ 
poses of the entire lis which means the lis in all its 
remifications and during the whole period it 
should subsist in any form. The Court before 
which the lis may be in any form at any parti¬ 
cular time has seisin of the lis for the time be¬ 
ing and ipso facto has also the power to remove 
the guardian ad litem for the time being and ap¬ 
point another in his place. (1933) 142 Ind Casi 
433 (Cochin) (DB). 

_§ 222 . 

-Ss. 222, 474, 603 — Cochin Courts — Power to 

attach debt due by person residing permanently 
in British India. 

The Courts of the Cochin State have jurisdic¬ 
tion to attach before judgment a debt due by a 
person permanently residing in British territory. 
(1933) 143 Ind Cas 529 (Cochin) (FB). 

-S. 251. 

-S. 251 — Legal representative, decree against 

— Existence of assets of deceased — Whether 
necessary for passing decree against legal represen¬ 
tative. 

A suit against the legal representative of a 
deceased nerson should not be dismissed on the 
mere ground that the defendants are not in pos¬ 
session of any portion of the estate left by the 
deceased. Existence of assets is not a condition 
precedent to the passing of the decree itself. 

The question as to proof of assets left by the 
deceased arises in execution and not necessarily 
in the suit itself. 0933) 143 Ind Cas 611 (Cochin) 
(DB). 
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-S. 312. 

-S. 312—Application to set aside sale—Auction- 

purchaser impleaded after expiry of period of limi¬ 
tation. 

Where once an application to set aside an exe¬ 
cution sale has been made within the period of 
limitation no question of limitation arises by rea- 
so *\ of the fact that the auction-purchaser was 
added as a respondent only after the expiry of 
the period of limitation for making the applica- 


, In very nature of things applications of 
tnis kind do not necessarily connote the idea of 
opponent or of a counter-petitioner (1933) 
143 Ind Cas 552 (Cochin) (FB). 

-S. 328. 


See, Civil P. C. (1908), O. 21, R. 97. 

-S. 331. 

S. 331 — Security bond under S 331, by 
judgment-debtor — Suit on — Plaintiff in order 
to overcome the bar of limitation seeking to ex¬ 
clude the period taken by plaintiff to get the 
bond assigned in his favour on ground that he 
should be taken to have been prosecuting with 
due diligence another civil proceeding in a com¬ 
petent Court against the defendant under S. 15 
Limitation Regulation: 

Held, that S. 15 was not applicable. (1933) 142 
Ind Cas 23 (Cochin) (DB). 


-S. 584. 

-S. 584 — Claim for damages — Dismissal of —. 

Appeal — Mortification of decree — Review _ 

Award of interest pendente lite — Ground not 
raised in appeal memo or argument — Review, 
if can be allowed. 

Where the trial Court decreed a claim for 
damages as against the defendant to the extent 
of a certain amount with interest thereon at 6 
Per cent, per annum after date of suit till realisa¬ 
tion but the Chief Court modified the decree by 
reducing the principal amount and confirming the 
trial Court's decree in other respects, and the de¬ 
fendant applied for review: 

Held, that such award of interest pendente lite 
upon a claim lor unliquidated damages was wrong 
but as the ground was not taken in the appeal 
memo nor raised in the argument, it did not 
constitute any mistake or error on the part of 

the Court or one apparent on the face of the re¬ 
cord. 

Held, also, that in the circumstances, the ground 

on which review was sought did not constitute any 
other sufficient reason. 


Section 584, Cochin Civil P. C.. does not contem- 
piale that party litigant who loses upon a point 
has only to show that there was a prima lacie ten¬ 
able or arguable defence or objection which lie 
could have taken, but did not take, in regard to 
that matter, and he will be entitled to have the 
suit, appeal or other proceedings as the case mav 
be, re-opened. (1933) 144 Ind Cas (JO (Cochin). * 

-S. 584 — Review — Grounds for — Inherent 

want of .jurisdiction of tribunal. 

The inherent want of jurisdiction of the tribunal 

trying a case is a good ground for review under 

a 584 - Cochin Civil P. C. (1933) 144 Ind Cas 1S1 
(Cochin). 


COCHIN COMPANIES REGULATION (11 of 1088 


S. 3. 
•Ss. 3 


1 


— Association registered under Coeh 
Regulation II of 1088 — Original intention not 
carry on business for gain— Profits accruing fro 
subsidiary provisions — Registration, if neccssai 
Mortgage — Money advanced coming from oi 


of proceeds of illegal kuri — Mortgage, if eels 
tainted with illegality. 

Where the substantial purpose of an association 
is not to carry on business for gain, the fact that 
gain may accrue incidentally or may arise from 
merely subsidiary provisions, does not make regis¬ 
tration necessary. 

In such cases, the primary and original object 
of the association has to be looked into and no 
regard should be paid to the circumstances that 
developed later on. 

Where the money which was advanced to the 
executants of a mortgage came from out of the 
proceeds of a kuri, which, being in the nature of a 
lottery was illegal, and it was contended that 
the taint of illegality attached to the mortgage: 

Held, that the illegality arising out of the kuri 
applied only to such matters as were connected 
with or as arose out of the contract by which the 
relationship of starter and subscriber was started 
and could not extend further and affect matters 
quite outside that contract. 


Held, further, that the action on the mortgage 
was not founded on the kuri and was wholly colla¬ 
teral to it and hence the mortgage should be up¬ 
held. (1933) 142 Ind Cas 92 (Cochin) (DB). 

COCHIN COURT-FEES (AMENDMENT) ACT 
(14 of 1122). 


-S. 4. 

Sections 4, Sub-s. (v), 9 — Suit for redemp¬ 
tion of usufructuary mortgage — Mortgagor 
seeking to recover surplus profits also — Court-fee 
payable. 


Where a suit is for redemption of a usufructuary 
mortgage and the mortgagor seeks to recover not 
only the corpus of the property, but also surplus 
profits which accrued therefrom and which were 
realised by the mortgagee in excess of what was 
due to him, the suit should still be deemed to be 
one for the recovery of the mortgaged property 
within the meaning of Cl. 9, S. 7, Court Fees Act 
(corresponding to S. 4, Sub-s. (v), Cl. 9, Cochin 
Court Fees Regulation) and the proper court-fee 
payable by the plaintiff is on the principal amount 
secured by the mortgage bond and not also on 
the amount of the surplus profits sought to be re¬ 
covered. (1933) 143 Ind Cas 885 (Cochin) (DB). 

COCHIN INSOLVENCY REGULATION (7 of 
1098 M. E.). 

—An endorsee lor collection is not- a creditor with¬ 
in the meaning of the Regulation and is not, there- 
iore, competent to prove in insolvency. (1933) 142 
Ind Cas 802 (Cochin) (DB). 

COCHIN LIMITATION REGULATION. 


R 15 — Suit on security bond of surety exe¬ 
cuted in Court — Time for obtaining assignment 
of bond — Whether can be excluded in computing 
limitation — Exhaustiveness of the Regulation — 
Exemptions not covered by Regulation — Whether 
can be imported to relieve party from limitation 
bar — Cochin Civil Procedure Code, S. 331. 

Where in a suit on a security bond, executed in 
Court by the surety of a judgment-debtor under 
S. 331, Civil P. C., the plaintiff in order to over¬ 
come the bar of limitation, sought to exclude the 
period taken by the plaintiff to get the bond as¬ 
signed in his favour on the ground that he should 
be taken to have been prosecuting with due dili¬ 
gence another civil proceeding in a competent 
Court against the defendant under S. 15 Limita¬ 
tion Regulation; 


Held, that S. 15 was not applicable to the case 
inasmuch as the application to the Court for get- 
i mg the bond assigned was not a proceeding found¬ 
ed upon the same cause of action as that for the 
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suit instituted on the bond itself and that the 
other condition required by the section, that the 
Court should be unable to entertain it, could not 
be applied to the case at all. 

Held, also that it was not impossible for the 
party to bring suit in time. 

The Limitation Regulation is an exhaustive 
Code governing the Law of Limitation and the 
cases in which a running of limitation can be 
suspended are contained in the sections of the 
Regulation itself. It will be dangerous to lay 
down generally that there is some principle out¬ 
side the Limitation Act under which limitation 
can be suspended. 

Exemptions not covered by the provisions of the 
Regulation should not be imported to relieve a 
party from the bar of limitation. Nor can any 
equitable ground for suspension of a cause of 
action be added to the provisions of the Regula¬ 
tion. 

The principle that when the law creates limita¬ 
tion and the party is disabled to conform to that 
limitation without any default in him and he has 
no remedy over, the law will ordinarily excuse him, 
cannot prevail against the express provision of 
S. 4 of the Regulation. (1933) 142 Ind Cas 23 

(Cochin) (DB). 

COCHIN NEGOTIABLE INSTRUMENTS ACT 
(9 of 1097 M. E.). 

-S. 134. 

-S. 134 — Construction — “Essential matters” 

— Limitation for suit in Cochin on promissory 
note, executed outside — Cochin Limitation Act, 
S. 12. 

The term “essential matters” in S. 138, Cochin 
Negotiable Instruments Act, cannot be read as 
including the period of limitation to enforce the 
obligation. S. 12, Cochin Limitation Act, which 
provides that suits in Cochin on contracts entered 
into outside Cochin are subject to the rules pre¬ 
scribed by the Act has to be taken into account. 
It is also a well-settled principle of private inter¬ 
national law that the rules of procedure are deter¬ 
mined by lex fori, i.e., the law of the place where 
the action is brought. Limitation for a suit in 
Cochin is governed by the Cochin law and not the 
law of the foreign country where the instrument 
was executed. 1950 KLT 54 (DB). 

COCHIN TENANCY ACT (15 OF 1113) — (AS 

AMENDED BY ACT 6 of 1115). 

-S. 18, Proviso — Applicability — Agreement of 

compensation — What amounts to. 

The proviso to S. 18 of the Cochin Tenancy Act 
save registered agreements settling the amount of 
compensation from the operation of S. 18 which 
provides that no contract made after a specified 
date shall take away the right of a tenant to claim 
compensation for improvements. Where by an 
agreement executed after the crucial date, the 
tenant undertakes in unequivocal terms to remove 
the buildings erected by him in case of eviction, 
the improvements having been effected before the 
agreement, the agreement must be held to be an 
agreement settling the amount of compensation 
within the meaning of the proviso to S. 18. 16 

Coch 5: 20 Coch 247: 27 Coch 48, Diss. AIR (V 37) 
1950 TC 29. 

COCHIN TRANSFER OF PROPERTY ACT (17 

of 1111). 

-S. 6 — Mesne profits — Assignment — Validity 

— “Mere right to sue”. 

A right to mesne profits, independent of any 
right in the property in respect of which the pro¬ 
fits are claimed, is a mere right to sue and can¬ 
not be transferred, because a claim to recover 
mesne profits is only one sounding in damages. 
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But if a sale of land is accompanied by an assign¬ 
ment of mesne profits already accrued due, such 
an assignment would not be invalid. AIR (Vol 38 > 
1951 Trav-Co 180 (DB). 

-S. 54. 

-S. 54 — Applicability — Part performance — 

Essentials — Mortgagor and Mortgagee — Agree¬ 
ment for extinguishment of mortgage — Transfer 
of part of mortgaged property absolutely to mort¬ 
gagee and release by mortgagor of part of mort¬ 
gaged property in satisfaction c-f mortgage — 
Subsequent suit by mortgagor for redemption — 
Plea of part performance — Right of mortgagee. 

Where an agreement is entered into between a 
mortgagor and a mortgagee for extinguishment 
of the mortgagee by the mortgagor transferring to 
the mortgagee part of the mortgaged property 
absolutely and the mortgagee takes possession of 
that part as owner and surrenders his mortgage 
right over the remaining property in favour of 
the mortgagor, in full satisfaction of the mort¬ 
gage debt, all the essential elements of the doctrine 
of part-performance as embodied in S. 54, Trans¬ 
fer of Property Act, are satisfied and the mort¬ 
gagee can plead such agreement in defence to a 
suit by the mortgagor brought against him subse¬ 
quently on the allegation that the mortgage is 
stili subsisting because the agreement between the 
parties has not been registered. In such a case 
there has been part performance of the contract 
entered into by parties, and the fact that agree¬ 
ment was not registered would not entitle the 
mortgagor to go back upon the contract and seek 
to redeem the mortgage which has been extin¬ 
guished by the arrangement between the parties 
which has been acted upon by them. AIR (Vol 37) 
1950 TC 81 (DB). 

-S. 62. 

-S. 62 — Right to redeem — Co-mortgagor or 

purchaser of part of mortgaged property — Right 
of. 

A part owner or purchaser of the equity of re¬ 
demption is no doubt entitled to redeem the whole 
mortgage, but he is not entitled to redeem his 
share only. AIR (Vol 37) 1950 TC 33 (DB). 

-S. 88. 

-S. 88 — Deposit under — Nature of — Deposit 

of mortgage amount at time of applying under 
S. 88 or when filing redemption suit — Character¬ 
istics of — Crediting order of Court — Necessity 
before it becomes mortgagee’s money — Redemp¬ 
tion price deposited in Court after decree — Dis¬ 
tinction — Attacliability in execution of decree 
against mortgagor. 

Having regard to the rights and liabilities of 
the parties tc a redemption decree, the redemp¬ 
tion price fixed by the decree, when deposited, 
should be deemed to have become money belong¬ 
ing to the mortgagee, and clearly ear-marked for 
payment to him. The decree-holder mortgagor, 
bn deposit, becomes entitled in law not only to 
recover possession of the mortgaged property, but 
also to hold the mortgagee-defendant liable to 
mesne profits thereafter, if he is kept out of pos¬ 
session after such deposit. The mortgagor-decree- 
holder cannot, thereafter, except with the consent 
of the mortgagee, seek to withdraw the amount 
from Court otherwise deal with it and he has no 
disposing power over it. It cannot therefore be 
treated as money lying to his (mortgagor-decree- 
holder’s) credit, and cannot be deemed to be as¬ 
sets available for attachment by his creditors. 

A deposit of mortgage money made along with 
an application under S. 83, Transfer of Property 
Act. or when filing a suit for redemption, how¬ 
ever, stands on a different footing from a deposit 
of the redemption price fixed by the Court in its 


COCHIN LIMITATION REGULATION, S. 4 
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rederuption decree. A deposit of the former kind, 
having regard to its very nature, has to be acqui¬ 
esced in or agreed to by the mortgagee before the 
money deposited could be said to become his. On 
the other hand in the case of a deposit of mort¬ 
gage money, being the redemption price fixed by 
the decree, in execution, the mortgagee-delendant 
has no option, because when the deposit is com¬ 
plete, it is a valid payment into Court on his ac¬ 
count. ear-marked lor payment to him, and it is 
binding on him. It is not an amount either realised 
in execution or paid into Court on account oi a 
decree-debt. No crediting order by Court, is 
necessary to make the amount “ear-marked” for 
payment to the mortgagee; nor is any notice of 
deposit necessary to the mortgagee. It cannot 
therefore be attached in execution of a decree 
.against the mortgagor-decree-holder. 1950 KLT 
538 (DB). 

CO-DEFENDANTS. 

See (l; Civil P. C., S. 11. 
k 2) O. 41, R. 22. 

CODICIL. 

See (1) Succession Act, Ss. 59 to 62. 

(2) Will — Construction. 

CODIFICATION. 

See Interpretation oi Statutes. 

COERCION. 

See (1) Contract Act, S. 16. 

12) Pardanashin lady. 

1 3) Specific Relief Act, S. 28. 

^4) Will — Construction. 

CO-EXECUTORS. 

See (1) Executors. 

-2) Prob. and Admn. Act. 

\S) Succession Act S. 311. 

COGNIZABLE OFFENCE. 

See Criminal P. C., S. 4 (1) (f). 

CO-HABITATION. 

See (1) Contract Act, S. 23. 

2) Evidence Act, S. 112. 

(3) Husband and wife. 

(4) Muhammadan Law — Marriage. 
o5) Penal Code, Ss. 493 to 498. 

CO-HEIR. 

See (1) Contract Act, Ss. 43-45. 

( 2 ) Co-sharer. 

(3) Muhammadan Law. 

COIN. 

--Counterfeiting of. 

See Penal Code, Ss. 231 to 243. 

COINAGE ACT (3 of 1906). 

S. 11 — (As amended by Act 36 of 1920) — Ex¬ 
change rate. 

In a suit on a judgment of the High Court in Eng¬ 
land the rate ol exchange to be adopted should be 
lire rate prevailing at the date ol the judgment. AIR 
‘Vol 13' 1926 Bom 516: 95 lnd Cas 552: 28 Bom LR 
515 (DB). 

« 

CO-LESSOR. 

See (1) Co-sharer. 

2) Deed — Construction — Lease. 


(3; Lessor and Lessee. 

(4) T. P. Act, S. 108. 

COLLATERAL. 

-Agreement. 

See U) Contract Act, Ss. 30, 58 and 62. 

(2) Evidence Act, Ss. 92, 06. 

(3) Registration Act, S. 49. 

COLLECTION. . 

-Charges. 

See (1) Contract Act, S. 219. 

(2) Principal and Agent. 

-Papers. 

See Evidence Act S. 35. • 

-Profits. 

See Co-sharer. 

COLLECTOR. 

See Civil P. C., Ss. 68—72, 92 and Sdh. JJU 

-Receiver. 

See Civil P. C., O. 40, R. 5. 

COLLISION. 

See (1) Admiralty. 

(2) Admiralty Courts Act, 1861. 

(3) Shipping. 

(4) Tort. 

COLLUSION. 

See (1) Benami. 

(2) Companies Act, S. 231. 

(3) Penal Code, Ss. 421—424. 

(4) Presidency Towns Insolvency Act, S. 55. 

(5) Provincial Insolvency Act, S. 53. 

(6) T. P. Act, S. 53. 

COLONIZATION OF GOVERNMENT LANDS 
(PUNJAB) ACT (V of 1912). 

See Punjab Colonization of Government Lands 
Act (V of 1912). 

COLOURABLE. 

-Imitation. 

See (1) Copyright. 

(2) Copyright Act, S. 2. 

(3) Penal Code, Ss. 482 to 489. 

(4) Trade Mark. 

(5) Trade Marks Act, 1940. 

-Transaction. 

See (1) Benami. 

(2) Companies Act, S. 231. 

(3) Penal Code, Ss. 421—424. 

(4) Presidency Towns Insolvency Act, S. 55. 

(5) Provincial Insolvency Act, S. 53. 

(6) T. P. Act, S. 53. 

COMBINES INVESTIGATION ACT (CANADA) 
1927. 

-Clause 26 — If ultra vires. 

Section 498, Criminal Code (Canada) and the great¬ 
er part of the provisions of the Combines Investiga¬ 
tion Act lull within the power of the Dominion Par¬ 
liament to legislate as to matters falling within the 
class (4 subjects, “The Criminal Law including the 
procedure in Criminal matters.” 

The Combines Investigation Act, 1927, Cl. 26 is 
not ultra vires of the Parliament of Canada either 
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in whole or in part. AIR (V 18) 1931 PC 94 : 32 
Cr LJ 899 : 132 Ind Cas 593. 

COMMEN S ALIT Y. 

See Hindu Law — Joint Family — Partition. 

COMMERCIAL INTERCOURSE WITH ENEMIES 
ORDINANCE (VI of 1914). 

-The ordinance is not retrospective, and to esta¬ 
blish an offence under it the court can look to such 
acts only as took place after its passing. AIR (Vol 3) 
1916 Cal 431: 42 Cal 1094: 19 CWN 1239: 17 Cr 
LJ 113: 33 Ind Cas 289 (FB). 

-S. 3 

-S. 3 — Jurisdiction of Court — Obtaining, mean¬ 
ing of. 

The accused, a Br. subject in Madras, ordered cer¬ 
tain goods from Germany before the war, and the 
goods were received in London by his agent after the 
outbreak of the war, but before the passing of the 
•Ordinance’. The agent sent the goods to the accus¬ 
ed after the date of the Ordinance. Held, Per curi- 
.am, that the offenoe of ‘obtaining’ was complete in 
England, if at all, and Br. Indian Courts had no jur¬ 
isdiction to try the same. Per Wallis C. J. That the 
goods were ordered before the war though received 
after the Ordinance, and therefore there was no ‘ob¬ 
taining’ of the goods after the war. Per Wallis C. J. 
(Coutts Trotter, J. Dubitante). ‘Obtaining’ in the 
proclamation is used in its ordinary sense and in¬ 
cludes procuring or ordering the goods from an en¬ 
emy as well as taking delivery of them on arrival and 
if the goods had been ordered before the date of 
the Ordinance, it is no offence to take delivery of 
them after that date as a person cannot be charged 
with obtaining goods from himself or of obtaining 
them twice. Once a person is charged with an off¬ 
ence under the Ordinance, the High Court will not 
convert the charge into one under Common Law as 
it stood before the Ordinance. The Ordinance VI of 
1914 is not retrospective and does not penalise acts 
done before its date of operation. AIR (Vol 4) 1917 
Mad 937: 40 Mad 34: 17 Cr LJ 321: 31 MLJ 178: 20 
MLT 180: (1916) 2 MWN 161: 4 LW 82: 35 Ind Cas 

497 (DB). 

COMMISSION. 

See (1) Civil P. C., O. 26. 

(2) Contract Act, S. 219. 

(3) Principal and Agent. 

-Agent. 

See (1) Contract Act Ss. 182 and 219. 

(2) Principal and Agent. 

-For examination of witnesses. 

See Civil P. C., O. 26. 

-To executor. 

See (1) Muhammadan Law — Will. 

(2) Will — Construction. 

-To trustees. 

See Trusts Act, Ss. 32, 33. 

COMMISSIONER. 

See Civil P. C., O. 26. 

COMMISSIONS. 

See C. P. Code, O. 26. 


COMMITMENT. 

See Cr. P. Code, Ss. 213-215. 

COMMITMENT TO SESSIONS COURT. 

See Criminal P. C., Ss. 206, 220. 

COMMON. 

—Ancestor. 

See (1) Custom. 

(2) Hindu Law. 

-Carriers. 

See (1) Carriers. 

(2) Carriers Act, S. 2. 

(3) Common Carriers Act, 1886. 

(4) Contract Act, Ss. 01, 151. 

(5) Railways Act. 

(6) Sale of Goods Act, S. 39. 

(7) Shipping. 

-Employment. 

See (1) Master and Servant. 

(2) Principal and Agent. 

-Intent or object. 

See Penal Code, Ss. 34 and 141, S. 120-A. 
-Land. 

See (1) Adverse possession. 

(2) Co-sharer. 

(3) Deed — Construction — Lease. 

(4) Family arrangements. 

(5) Landlord and Tenant. 

-Law. 

See (1) Equity. 

(2) Precedents. 

-Manager. 

See (1) Adverse possession. 

(2) Bengal Tenancy Act Ss. 93, 100. 

(3) Co-sharer. 

COMMUNAL CONSIDERATION 
See Criminal P. C., S. 517. 

COMMUNAL RIGHTS. 

See (1) Civil P. C., O. 1, R. 8. 

(2) Custom — General. 

COMMUNICATION. 

See Contract Act, S. 2. 

COMMUNITY. 

See (1) Adverse possession. 

(2) Custom — Punjab. 

COMMUTATION. 

-Rent. 

See (1) Deed — Construction — Lease. 

(2) Landlord and Tenant. 

(3) Local Tenancy Acts. 

(4) Madras Estates Land Act, Ss. 40 and 41. 

-Of sentence. 

See Criminal P. C., S. 402. 

CO-MORTGAGEES. 

See (1) Civil P. C., O. 34, R. 1. 

(2) Contract Act, Ss. 38 and 45. 

(3) Mortgage. 

(4) T. P. Act, S. 60. 

CO-MORTGAGOR. 

See T. P. Act, 18S2, Ss. 95, 101. 
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COMPANIES ACT 

Comparative Table of the Companies Acts of 1882 and 1913 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

37, Para 2 

38 

39, Para 1 
39, Paras 2 

40 

41 

41, Para 2 


42 

• • • 

25 

43 

• • • 

11 (1) 

(G) 

44 

• • • 

28 

45 

• • • 

30 

46 

• 4 ■ 

35 

47 

• • • 

31, 48 

48 

• • • 

32 

49 

• • • 

32 

50 

• • • 

32 

51 

• • • 

51 

52 

• • • 

52 

53 

• • • 

33 

54 

• • • 

29 

55 

• • • 

36 

56 

• • • 

37 

57 

• • • 

53 

58 

• • • 

38 

59 

• • • 

39 

60 

• • • 

40 

61 

• • • 
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62 

• • • 

157 

63 

• • • 

72 


1 

290 

2 (3) (6) (8) 

4 

5 

5, 70 

6 

7 

8 

9, 21 

10, 50 
55 

57 

56, 57, 60, 66 

58 

59 
61 

62, 63 

63 
62 

64 
50 
50 
50 
26 
49 
104 
34 

43 

44 

45 

46 

47 

11 (1) (2)(4) (5) 
( 6 ) 

17 
19 

18 
19 
21 

22, 249 


70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 
100 
101 
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103 

104 

105 
10C 

107 

108 

109 

110 
111 
112 

113 

114 

115 

116 

117 
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121 
122 

123 

124 

125 
12G 

127 

128 


72 

73 

74 
88 

120,123, 124, 125 
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to 4 
87 
87 

89 

147 

76,131,(1) (2) (4) 
132, 134 
77 

20, 71 
81 
79 
82 
82 

90 

138 
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140 

141 

142 

143 

93, 94, 95, 96, 97 

148 

149 

150 
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161 

162 (1) (3) 
(5) (6) 


i4) 


129 

130 
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133 

134 
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139 
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145 
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149 

150 

151 
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156 

157 

158 

159 

160 
161 
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164 
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166 

167 

168 

169 

170 

171 

172 

173 

174 
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176 
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178 
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187 
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189 
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191 
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166 
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173 
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175, 178 
176 
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179 

180 
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184 

184 
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186 

187 

188 

189 
160 
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191 

192 

193 

194 
194 

194 

195 
195 

197 

198 
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200 
201 
202 


245 

203 

204 
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206 
207 
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211 
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215 
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210 

217 

217 

218 

219 
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223, 239 
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196 

226 

220 

248 

244 

272 

197 

227 

221 

20, 250 

245 

273 

198 

240 

222 

251 

246 

274 

199 

242 

223 

252 

247 

275 

200 

241 

224 

253 

248 

276 

201 

234 

225 

253 

249 

55 

202 

234 

226 

254 

250 ... ! 

284 

203 

153 

227 

255 

251 

285 

204 

213 

228 

256 

252 

278 

205 

214 

229 


253 


206 


230 

257 

254 

246 

207 


231 

258 

255 

288 

208 


232 ... 

259 

256 

289 

209 


233 

260 

37, Para 2 

19 

210 


234 

261 

39, Para 1 .. 

19 

211 


235 

262 

39, Paras 2 6c 3 

21 

212 

232 

236 


41, Para 2 

24 

213 

231 

237 

263 

73A 

107 

214 

235 

238 

264 

73B 

127 

215 _ 

236 

239 

265 

131, Para 2 ... 

167 

216 

237 

240 

266 

134, Para 1 ... 

169 

217 

238 

241 

268 

134, Clause 2 ... 


218 

164 

242 

269 

200A 

230 

219 

165 

243 

270, 271 

220 (F) 

286 


COMPANIES ACT (6 of 1882). 

(Cases under this Act have been taken under 
corresponding provisions of Companies Act 7 of 
1913. — Ed). 

COMPANIES ACT (7 of 1913). 

-S. 1. 

-S. 1 — Construction — Reference to English 

case law — Permissibility. 

The Company law is not a part of the indi¬ 
genous law of India. It has come from England. 
It is, therefore, permissible in construing sections 
of the Indian statute to refer to the English case 
law on the subject. (1950) 54 CWN 832 (DB). 

——S. 1 — Construction. 

The Companies Act must be regarded as an 
Act merely legislating for or regulating certain 
rights recognized under the common law in 
England. AIR (V 15) 1928 Mad 571 : 111 Ind Cas 
225 : 1928 MWN 442 : 28 MLW 932 (DB). 

-S. 2. 

-S. 2 (1), Cl. (2) — Corporation — Powers of 

— Corporation having right to own land has power 
to alienate it. 

A corporation is the creature of statute. It will 
have only those powers which have been expressly 
conferred on it by the statute which has created 
it, and also all such other powers which may be 
necessary for effectively carrying out the purpose 
for which it was created, and also oil such powers 
as may be incidental and necessary to the exercise 
of the powers expressly conferred on it. A cor¬ 
poration which has been given the right to own 
land would necessarily have the power to alienate 
it for any interest it may deem fit, unless res¬ 
trained therefrom either expressly or by impli¬ 
cation, provided, however, such alienation be in 
the ordinary mode of conducting its business or 
operations. AIR (V 33) 1946 Cal 416 (DB). 

-S. 2 (1), Cl. (2) — Company incorporated 

under Act of Parliament and Association incorpo¬ 
rated under Royal Charter — Distinction. 

The distinction between a company incorporat¬ 
ed under an Act of Parliament and an associa¬ 


tion incorporated under a Royal Charter is that 
the former can do such acts only as are authoris¬ 
ed directly or indirectly by the statute creating 
it; the latter (speaking, generally) can do every¬ 
thing that an ordinary individual can do. 

Hence even though a corporation incorporated 
by a Royal Charter may have exceeded its 
powers in entering into a contract though it may 
entail forfeiture the transaction, would neverthe¬ 
less be valid. AIR (V 30) 1943 Mad 111 : 55 MLW 
653 : 16 RM 206 : 208 Ind Cas 270. 

-—S. 2 (1), Cl. (2) — Joint stock company, dis¬ 
tinct entity. 

Under the law, joint stock company is a dis¬ 
tinct entity, and although all the shares may be 
practically controlled by one person in law a 
company is a distinct entity and it is not permis¬ 
sible or relevant to inquire whether the directors 
belonged to the same family or whether it is as 
compendiously described, a “one man company”. 
AIR (V 23) 1936 Bom 62 ; 37 Bom LR 978 ; 60 
Bom 326 : 161 Ind Cas 126 (DB). 

-Ss. 2 (1), Cl. (3), 3 — “Court” means High 

Court in the Punjab. 

Under the Companies Act, the High Court is 
the Court which has jurisdiction to wind up a 
company registered under it and having its regis¬ 
tered office anywhere in the Punjab. AIR (V 29) 
1942 Lah 74 : 44 PLR 1 : ILR (1942) Lah 800 : 199 
Ind Cas 381 (DB). 

-S. 2 (1), Cl. (4) and Cl. 13 (c) — Indicia to 

determine instrument a debenture indicated. 

In determining what is or is not a debenture 
within S. 2 (1) the Court is not bound to hold that 
an instrument is a debenture because it is called a 
debenture by the company issuing it, nor to hold 
that it is not a debenture because it is not so call¬ 
ed by the company. The Court must look at the 
substance of the instrument itself, and without 
the assistance of any precise legal definition, form 
the best opinion it can whether the instrument is 
or is not a debenture. 

A document which either creates a debt or ac- 
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knowledges it and is one of a series may be dealt 
with as a debenture. A creation of a charge over 
the assets of the company issuing the debenture, 
though usual, is not an essential requisite of a 
debenture. There may be a mortgage debenture 
or a simple debenture which does not create any 
charge on any of the assets of the company. AIR 
(V 33) 1940 Bom 18 : 47 Bom LR 660 : 223 Ind Ca$ 
110 (DB). 

-Ss. 2 (1), Cl. (9) and 87 — Manager, meaning 

of.. 

Unless a person is in charge of the entire busi¬ 
ness of a company, he cannot be deemed to be ai 
manager thereof. A mere branch manager does 
not come within S. 87 of the Companies Act. 
AIR (V 5) 1918 Lah 170 : 47 PR Cl 4 (1917) • 19 Cr 
LJ 215 : 43 Ind Cas 791 (DB). 

-S. 2 (1), Cl 11 — Auditors liability — Audi¬ 
tors appointed at general meeting but not men¬ 
tioned as officers in the Articles of Association — 
Not entitled to indemnity. 

Article 118 of the Company's Articles of Associa¬ 
tion which dealt with the conduct of company'a 
business provided that officers of the Company 
would be entitled to an indemnity out of the 
funds of the Company except in regard to their 
own wilful acts or defaults. Owing to the over- 
drawings and irregularities of the Managing Agent 
and the determined policy of auditors to get 
through their work* easily and deliberate absten¬ 
tion on their part to examine documents the 
Company had to wind no compulsorily. The 
OfDoia! Liquidators sued the auditors to make 
good the loss. It was contended that the auditors 
were officers of the Company and were entitled 
ta indemnity under Art 118. The auditors were 
in fact appointed at the general meeting of the 
share-holders of the Company but were not men¬ 
tioned in the articles as officers. 

Held, that the auditors could not claim to bo 
officers of the Company within the purview of 
Art. 118 of the Articles of Association. AIR (Vol 
16) 1929 All 326 : 121 Ind Cas 693. 

-Ss. 2 (1), Cl. (13) (c) and 134 (4)—Applica¬ 
bility—Private company—Issue of prize bonds with 
seal of company and bearing consecutive numbers 
— If debentures — Failure to file balance sheet’ 
and profit and loss account — OfFcnce. See 
AIR (V 33) 1946 Bom 18 : ILR (1945) Bom 863 • 
223 Ind Cas 110 : 47 Cr LJ 361. 

-S. 2 (1), Cl. (14) — If a document falling with¬ 
in the definition of a prospectus in S 2 (14) of 
the Companies Act, contains mis-statements, the 
directors of the Companv would be liable to pay 
compensation under 3. 100 of the. Act to all who 
subscribe for shares on the faith of the prospectus 
for the loss they nav sustain by reason of anv 
mis-statement contained therein. AIR (V 21) 
1934 Mad 641 : 67 MLJ 437 : 40 MLW 519 : (1934) 
MWN 1277 : 152 Ind Cas 703. 
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another, it cannot become an Indian Company ] 
for all purposes. A notice given under S. 72 can I 
neither make a foreign Company nor confer on a 1 
foreign company the statute of an Indian Company 1 
The object is only for the purpose of service being 1 

effected on the Company for certain purposes I 

AIR (V 37) 1950 EP 188 (DB). I 

-S. 3. \ 

1. Applicability and scope. 

2. “High Court". 

3. Section 3(1), Proviso. 

4. Section 3(2). 

5. Section 3(3). I 

6. Court’s power to interfere witih internal 

management. j 

See N. 1. ■ 

1. Applicability and scope. 

-S. 3 — Internal management — Interference by 

Court. 1 

In case of joint stock companies, the Court will 
not interfere with the internal management of com¬ 
panies acting within their powers, and in fact has 
no jurisdiction to do so. AIR (Vol 26) 1939 Rang 
417: 186 Ind Cas 431. 

-S. 3 — Scope — Whether it means that High 

Court is the only Court to try as a Court of first 
instance offence due to breaches of provisions in 
Companies Act. 

The jurisdiction of the High Court referred to 
in S. 3 Ls obviously the jurisdiction exercised by 
virtue of the specific provisions of the Act and not 
a jurisdiction which rnay be invoked where merely 
a criminal offence is declared. It is very difficult 
to say that S. 3 has specifically mentioned that the 
High Court should be the Court which should as 
a Court of first instance try persons who have been 
guilty of an offence committed on account of 
breaches of the provisions of the sections of the 
Act. e.g.. contravention of the provisions of S. 85. 
AIR (Vol 23) 1936 All 830: (1936) ALJ 1105: 1936 
AWR (HC) 964: 38 Cr LJ 111: ILR (1937) All 220: 
166 Ind Cas 53 (FB). 

-S. 3 — Jurisdiction of Company Judge to en¬ 
force provisions of Act. 

The Courts referred to in S. 3 have jurisdiction 
to pass orders for the enforcement of the statutory 
obligations of a company and for giving redress to 
a person aggrieved by an illegal omission on the 
part of a company. A Company Judge has, there¬ 
fore, jurisdiction to order a company to deliver a 
copy of the register of the members of the copy to 
a share-holder of the company. AIR (Vol 23) 1936 
All 568; (1936) ALJ 748: 1936 AWR (HC) 465: 58 
All 988: 164 Ind Cas 387 (DB). 

- S. 3 — Internal management — Court, when 

can interfere — Interpretation of clause in memo¬ 
randum, whether internal management — Single 
member, if can maintain suit for interpretation — 
Company, in such suit, must be impleaded as de¬ 
fendant. 


-S. 2-A. 

-Ss. 2-A (as amended), 277 and 72 — Compan 

having registered office in Pakistan — If become 
Indian Commnv for all purnoses — Notice givci 
to Regislrar under S. 72 — Effect of. 

Reading S 2-A. Companies Act. as amended b 
the Independence (Adaptation of Central Act. 
and Ordinance) Order of 1948 and 8 277 a Com 
pany the registered office whereof i.s in Paklstm 
floes not become a companv incorporated in Tndi' 
for nil purposes cyront for the limited purpose o 
8. 277 Even if it is an Indian Comnrmv for 
period of c K- months, by the mere giving of rolie 
to the Registrar under S. 72 of the Act that th 
address of the Company’s registered ofTiee lin 
been changed from one part of a town in India b 


The board mle is that in nil matters of internal 
management of a company the company itself is 
the best judge of Its affairs and the Court should 
not interfere. But where the main point involved 
is the interpretation of a certain clause in the Me¬ 
morandum of Association relating to the applica¬ 
tion of the assets of (ho companv. such a question 
is not a matter of mere internal management. Under 
these circumstances, a single member of the com¬ 
pany can maintain a suit for a declaration as to 
I he true construction of the article in question and 
the eompaiiv cannot be excused from being im¬ 
pleaded in such action. AIR (.Vol 22) 1935 Lah 
792: 160 Ind Cas 24 (OB). 

-S. 3 — Internal management of company — 

Court, power of interference. 
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The Court does not generally interfere with the 
infernal management of the affairs of a company 
and, if the majority of the share-holders consider 
that a particular contract of employment should 
be terminated, the Court would not, as a rule, con¬ 
sider the matter at, the instance of a minority of 
share-holders. AIR (Vol 21) 1934 Bom 427: 36 Bom 
LR 907: 59 Bom 218: 156 Ind Cas 80 (DB). 

_S. 3 — Court’s power to interfere in Internal 

management — Majority, if can remedy irregula- 

rities. . _ ... 

The Court has no jurisdiction to interfere with 
the internal management of companies acting with¬ 
in their own powers, and, secondly, to redress a 
wrong done to the company, the action must prima 
facie’ be brought by the company itself. Even 
where a minority of share-holders are alleged to 
have been overborne by the vote of a majority the 
plaintiffs cannot complain of acts which are valid 
if done with the approval of the majority of the 
share-holders or are capable of being confirmed by 
the majority, mere irregularity or informality which 
can be remedied by the majority being insufficient. 
AIR (Vol 21) 1934 Bom 243: 36 Bom LR 483: 151 
Ind Cas 1082. 


. 3—1. Applicability and scope 

say that the assessment made by the revenue autho¬ 
rities are inflated or wrong or improper or that the 
taxes sought to be realised are not due. Where 
there is a ‘bona fide’ dispute as to the existence or 
quantum of the alleged debts, the only way *u 
which justice may be done is to keep the applica¬ 
tion for winding up on the file and to refuse to pass 
&ny final order thereon unless and until there is a 
determination of the assessment proceedings and 
until the adjudication by the proper forum deter¬ 
mines what is the real debt justly due to the Domi¬ 
nion of India in respect of the tax. (1950) 54 CWN 
514 (DB). 

--S. 3 — Ajmer Regulation I of 1877, S. 23. 

The Chief Commissioner of Ajmer and Merwara 
is the High Court for the purposes of the Companies 
Act for places within its jurisdiction and not the 
Allahabad High Court. AIR (Vol 13) 1926 All 649: 
48 All 709: 24 ALJ 768: 96 Ind Cas 753. 

-S. 3 — Moffussii Companies. 

Applications under the Companies Act relating 
to companies doing business in the moffussii should 
be made in the Original Side of the High Court. 
AIR (Vol 12) 1925 Cal 626: 29 CWN 403: 41 CLJ 
191: 52 Cal 586: 85 Ind Cas 333 (DE). 


_S. 3 — Power of Court to interfere for forcing 

company to conduct business according to rules. 

The Court does not interfere for the purpose of 
forcing companies to conduct their business accord¬ 
ing to the strictest rides, where the irregularity 
complained of could be set right at any moment. 
AIR (Vol 21) 1934 Bom 243: 36 Bom LR 483: 151 
Ind Cas 1082. 

2. “High Court”. 

-Ss. 3 and 166 — Application by Government 

for winding up of company based on arrears of 
income-tax due by it — Jurisdiction of High Court 
— Quantum of tax disputed by company — Appeals 
against orders of assessment pending — Proper 
order to be nassed on application. 

Per Harries, C. J.:— The High Court has jurisdic¬ 
tion under the Companies Act to consider claims by 
tho Government in winding up and that being so, 
is has jurisdiction to entertain a petition by Gov¬ 
ernment based on arrears of income-tax due to 
wind up a company. S. 226 of the Government of 
India Act does not bar the jurisdiction of the High 
Court to wind up a company at the instance of the 
Government which claims a debt in the nature of 
revenue from a company. But the High Court can¬ 
not go into the question whether or not the total 
assessment in respect of taxes made by the income- 
tax authorities is justified as that would involve a 
decision relating to the actual assessment of re¬ 
venues which is clearly barred by S. 226 of the Go\- 
ernment of India Act. 

But where it is not established that the oebt al¬ 
leged to be due to the Government in respect of 
the taxes is legally due and it is a hotly disputed 
debt, and the company is disputing the quantum of 
tax assessed in further proceedings and the ordeis 
of assessment determining the tax are subject to 
further consideration in proceedings by way of ap¬ 
peal, an order for winding up should not. be made 
but the application for winding up should be ad¬ 
journed for a reasonable time to await the results 
of the pending appeals. 

Per Chatterjee, J.:— S. 226 of the Government 
of India Act is not a bar to the maintainability of 
an application on behalf of the Dominion of India 
for the winding up of a company on the ground of 
its inability to pay the arrears of income-tax due by 
it. Such an application is maintainable, even if the 
company is disputing the quantum of the tax ass¬ 
essed in further proceedings. But as the High Court 
in ordering the winding up of a company is exei cis- 
ing original jurisdiction, it has no jurisdiction to 


_S. 3 — The expression ‘High Court’ in the Act 

of 1928 is intended to include all the sides of tho 
High Courts and is as equally applicable to High 
Courts having original civil jurisdiction as to High 
Courts which have no Original Side. AIR (Vol 12) 
1925 Cal G06: 29 CWN 404: 86 Ind Cas 910 (DB). 

_S 3 — Applications under the Companies Act 

relating to Companies doing business in the mofus- 
sil should be made in the Original Side of High 
Court. AIR (Vol 12) 1925 Cal 606: 29 CWN 404: 
86 Ind Cas 910 (DB). 

3. Section 3 (1), Proviso. 

-S. 3 — Jurisdiction of Company Court — Ap¬ 
plication to enforce a right not provided in the 
Act — Maintainability — Inherent jurisdiction of 
Company Court to grant relief — Company Court, U? 
has exclusive jurisdiction in all such matters. 

The applicant, alleging himself to be the newly 
elected Secretary and Treasurer of a Company ap¬ 
plied to the Company Judge of the High Court to 
direct the ex-secretary to deliver possession of the 
properties of the Company to him and to restrain 
the ex-secretary by an injunction from proceeding 
with a suit in the District Munsiff’s Court, Ellore, 
challenging the validity of the election of the appli¬ 
cant. On an objection to the maintainability of 
such an application, 


Held, that there was no provision in the Com¬ 
panies Act conferring any special rights in a Secre¬ 
tary in regard to the possession of the property of 
the Company, and as the inherent jurisdiction of 
the Court could be invoked only to enforce com¬ 
pliance of special statutory obligations, the appli¬ 


cation was not maintainable. 

Held, further, that there is no provision in the 
Companies Act which gives the Company Court ex¬ 
clusive jurisdiction in all Company matters, in 
fact many of the special remedies provided by the 
Act are eauailv enforceable in the other Courts by 
suits. AIR (Vol 34* 1917 Had 322: (1947) 1 MLJ 
7n• TT.R (1947) Mac! 346: 60 LW 90: 1947 Comp. C 



_ 3 . 3 — “Court” — Meaning of — Disputes be¬ 
tween Board of Di—cb? ' end managing agents — 
Sn*ts regarding J an sdi c- tion — Civil Court. 

It is obvious from the terms of S. 3. Companies 
Act. that the Court referred to therein is the Court 
which has the power to deal with such matters as 
are expressly covered bv the Act itself, e.g., winding 
up and the like matters, and has no reference to 
proceedings other than those under the Act. Hence 
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suits in respect of disputes between the Board of 
Directors and the managing agents regarding the 
powers of the latter are cognizable not by the Dis¬ 
trict Court under S. 3, but by the ordinary Civil 
Courts. AIR (Vol 34) 1947 Sind 31: 1946 Comp. C. 

204: 227 Ind Cas 33. 

^ .— Power under proviso to S. 3 conferred 
on District Court — Original! jurisdiction of that 
Court, if exclusive — Revisional jurisdiction of High 
Court, if ousted. 

The District Judge empowered by the Local Govt, 
under proviso to S. 3, Companies Act, has exclusive 
original jurisdiction to decide all matters arising 
under the Companies Act, with reference to com¬ 
panies, the registered offices of which are within 
his District. But the exclusive original jurisdic¬ 
tion conferred on the District Court can in no way 
oust the revisional jurisdiction that is conferred on 
the High Court by S. 115, Civil P. C. unless that 
jurisdiction is either expressly or impliedly ousted 
by the Companies Act or the District Court while 
exercising jurisdiction under that Act is not Sub¬ 
ordinate to the High Court within the meaning of 

S. 115. There is nothing in the Companies Act, 
either expressly or impliedly ousting the revisional 
jurisdiction of the High Court. In the absence of 
such a provision, the limits of the revisional jurisdic¬ 
tion of the High Court must be ascertained by refe¬ 
rence to S. 115, Civil P. C. AIR (Vol 22) 1935 Alt 
310: (1935) ALJ 527: 57 All 810: 1935 AWR (HC) 
559: 15G Ind Cas 1088. 

4. Section 3(2). 

-S. 3 — Registered. 

Office of company situate within jurisdiction of 
District Judge — District Judge has power to pass 
orders in liquidation proceedings — Contributories 
living outside British India are amenable to juris¬ 
diction of District Judge. AIR (Vol 21) 1934 Lah 
362: 15 Lah 302: 147 Ind Cas 739. 

5. Section 3 (3). 

-S. 3 — Applicability. 

Clause 3 can have no application when objection 
to jurisdiction is taken at the very commencement 
and at the proper time; AIR 1927 Pat 182, Foil. 
AIR (Vol 17» 1930 Mad 74: 57 MLJ 723: 53 Mad 
147: 1929 MWN 879: 30 MLW 849 (DB). 

6. Court’s power to interfere with internal 

management. 

See Note 1. 

-S. 4. 

1. Applicability and scope. 

2. Association. 

3. Carrying on business. 

4. Contravention oi, Sub-s. (5). 

5. Gain. 

(1. illegal company, association or partner¬ 
ship. 

7. Joint family trade, or business (sub-s. 3). 

8. Partnership. 

9. Person. 

1. Applicability ami scope. 

-S. 1 — Scope — Number of original members, 

subsequently exceeding maximum — Association be¬ 
comes illegal «f not registered. 

Section 4. on its true construction, governs not 
only the first formation of the company, associa¬ 
tion or partnership, but rules its continuance. An 
association formed for trading may be perfectly 
legal at its formation, if the original members be 
not more than ten in number in the case of a bank¬ 
ing business and twenty in other businesses, but if 
the number increases later on and exceeds the 
maximum allowable, the association becomes an il¬ 
legal one. if no registration is effected. Similarly 
even a. company, association or partnership formed 
before the Companies Act. would come within S. 4 
(2) and would be rendered illegal if after the Com¬ 
panies Act came into force, there have been several 
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changes caused by deaths giving rise at every time I 
to a new partnership. AIR (Vol 26) 1939 Cal 187* I 
69 CLJ 151: ILR (1938) 2 Cal 368: 181 Ind Cas 717 1 
(DB). I 

-S. 4 — Association governed by S. 4 —- Member’s | 

beneficial interest in property. 1 

The members of a partnership or company or as- | 
sociation hit by S. 4, can have beneficial interest in 1 
property. AIR (Vol 26) 1939 Cal 187: ILR (1938) 2 ' 

Cal 368: 69 CLJ 151: 181 Ind Cas 717 (DB). 

-S. 4 (2) — Scope — Existence. 

In order to constitute an association within the 
meaning of S. 4. the existence of the legal relation 
between more than twenty persons giving rise to 
joint rights or obligations or mutual rights and 
duties is absolutely necessary. 

But where the object is to form a company, it 
does not and there is no need to show the existence 
of a legal relation between the persons forming tile 
company. AIR (Vol 26) 1939 Rang 273: 40 Cr LJ 
799(2): 183 Ind Cas 497. 

-S. 4 — Section 4 of the Companies Act is man¬ 
datory and lays down ‘inter alia’ that no partner¬ 
ship consisting of more than 20 persons shall be 
formed for the purpose of carrying on any business 
other than banking unless it is registered as a 
company under that Act. An company, partner¬ 
ship, or association formed in violation of the 
provisions of S. 4 is an ‘illegal’ body and its exis¬ 
tence cannot, therefore, be recognised by law. AIR 
(Vol 21) 1934 Lah 882: 36 PLR 149: 16 Lah 574: 
154 Ind Cas 156 (DB). 

-S. 4 — A company may be formed for several 

objects, and if one of the objects be the acquisi¬ 
tion of gain, and the members constituting it 
number more than twenty the mere fact that the 
members of the company either singly or jointly 
purpose to dispose of the gain on some charitable 
object will not exclude the company from falling 
within the purview of S. 4. AIR (Vol 17) 1930 
All 186: 1930 ALJ 337: 122 Ind Cas 401 (DB). 

-S. 4 — Native States. 

Where a business is conducted in a Native State 
and it is not shown that the company formed for 
the purpose of carrying on business would be 
illegal according to the law prevalent in that State, 
the company or the members forming it do not 
commit an illegal act. AIR (Vol 17) 1930 Bom 5: 

53 Bom 652: 31 Bom LR 1187: 121 Ind Cas 581 
(DB). 

■-S. 4 — Registration. 

An unregistered company of nine share-holders 
does not require registration for its valid existence. 
AIR (Vol 12) 1925 Mad 233: 20 MLW 430: 1924 
MWN 828: 84 Ind Cas 118. 

-S. 1 — (S. 1 (1SS2)) — Registration not com¬ 
pulsory. 

For the application of S. 4 all the members 
must be interested in the business either by them¬ 
selves or by their agents. So where the defen¬ 
dant obtained a licence from the Government for 
catching elephants and many others joined in 
the business but the business was carried on by 
tlie defendant, alone without interference from 
others, although they were entitled to profits, it 
was held that defendant was not an agent and 
that the business being carried on by defendant 
alone, the case did not come under S. 4 and did 
not require registration and the suit was main¬ 
tainable against defendant for accounts. (1909) 

33 CWN 638: 1 Ind Cas 655 (DB). 

2. Association. 

-S. 4 (2) — A trade association is not unlaw¬ 
ful merely because it has not been registered in 
conformity with the provisions of S. 4 (2), Com- 
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panics Act. AIR (Vol 18) 1931 All 83 : 1931 ALJ 
84: 53 All 316: 136 Ind Cas 84 (DB). 

--S. 4 — Purpose of association. 

In determining the purpose of the association, 
the primary and original object of the association 
has to be looked into and no regard should be paid 
to the circumstances that developed later on and 
so if a perfectly legal association be formed and if 
later on, some of the members of the association 
■should, commit a breach of trust that fact should 
not render the original association an illegal one. 
122 Ind Cas 401: 1930 ALJ 337: AIR (Vol 17) 1930 
All 186 (DB). 

•S. 4 — ‘Association’ — Meaning of — Chit 


fund. 

To constitute an association, it is necessary 
that there should be more than twenty persons 
so associated as to create a legal relation, giving 
rise to joint and mutual rights and obligations. A 
chit fund creates no legal relation between the 
subscribers inter se but only as between the mana^ 
ger and the subscriber. It is not an association 
within S. 4 and the manager can sue and be sued 
though the chit fund is not registered under the 
Companies Act. 11 Bur LT 255; 50 Ind Cas 513: AIR 


(Vol 6) 1919 LB 102. 

-S. 4— (S. 4 (1882) ) — Association of firms— 


Registration if necessary — Person — Meaning 

of. 


An association of several firms consisting of 
more than twenty persons formed with the object 
of acquiring gain is essentially within the per- 
view of S. 4 and requires registration. The word 
‘persons’ in S. 4 denotes individuals and does not 
include bodies of individuals whether corporate or 
not, since any such extended definition would be 
repugnant to the subject of contract. 10 NLR 
98: 26 Ind Cas 613: AIR (Vol 1) 1914 Nag 26. 

-S. 4 — Unregistered association — Rights inter 

se. 


When a compulsory registrable association is 
not registered, the members cannot sue inter se in 
respect of any matter connected with the associa¬ 
tion. (1911) 8 ALJ 32: 9 Ind Cas 25. 

-S. 4 — “Association” — Test (case under Act 

of 1882). 

To constitute an association within the mean, 
ing of S. 4 of the Companies Act, the existence of 
a legal relation between more than twenty persons 
giving rise to joint rights and obligations or mutual 
rights and duties is absolutely necessary. 

Held, also that in the case before their Lord- 
ships there was no association within the meaning 
of S. 4 of the Companies Act. (1906) 16 MLJ 385: 
29 Mad 477 (483) : 1 MLT 237 (FB). 

-S. 4 (case under Act of 1882) — Association for 

profits — Association of more than twenty persons 
— Agreement of Association — Construction. 


At the time of starting a kuri or chit fund, 
an agreement was entered into between the nine 
defendants and the other subscribers to the chit. 
The instrument, while giving the defendants, the 
right to conduct or manage the affairs of the chit, 
reserved to the body of subscribers, who were more 
than twenty in number, the right in various ways 
to control the defendants and otherwise showed 
that the defendants were only the agents of the 
subscribers. 

Held, that the association was of more than 
twenty persons and required registration. (1901) 
11 MLJ 130 (131). 

3. Carrying on business. 

-S. 4 (2) — Unregistered company started for 

carrying on business for gain — Money collected 

5F.Y.D./D.F. 37 


from subscribers — Subscribers become share¬ 
holders. 

Where a person, with the object cf carrying on 
business for the acquisition of gain, stalls <.n un¬ 
registered company and collects money from its 
subscribers who number more than twenty, then 
as soon as the money is collected, the bargain is 
clinched and turned into an actual contract by 
acceptance and the subscribers become the share¬ 
holders as such as they must be deemed to have 
paid the money for the very object of the company 
and the mere fact that share certificates are not 
issued does not make them any less share-holders 
and hence the case comes under sub-s. (2) of s. 4. 
AIR (Vol 26) 1939 Rang 273: 40 Cr LJ 799 (2) : 183 
Ind Cas 497. 

-S. 4 (2) — “Any other business”, meaning of. 

The words ‘any other business' show that what 
the Legislature contemplated is something which 
must be business in the same sense in which bank¬ 
ing is, although impliedly, described as business. 
(1936) 60 Bom 800: 38 Bom LR 408. 

-S. 4 — “Association” — “Carrying on” business 

— Company of more than 20 persons and not re¬ 
gistered, legality of — Suit by third party against 
such association. 

Section 4, requires that the association should 
be ‘carrying’ on a business. The expression ‘carry¬ 
ing on business’ implies some continuous control 
of the business by the association. 

The parties who were the proprietors of wool 
factories entered into a pooling contract by virtue 
of which they agreed to work the factories in a 
certain manner and to share the total profits in 
certain proportions. The contract was for a period 
of 5 years. Defendant No. 1 was to work his fac¬ 
tory for the first 2£ years and defendant No. 3 
for the next 2b years. The plaintiff and defendant 
No. 2 had the option of working their factories or 
not as they pleased, but if they worked the fac¬ 
tories, they were bound to share profits with the 
other parties to the contract according to the terms 
thereof. The parties who worked their factories, 
were bound to submit their accounts of the earn¬ 
ings to the other parties: 

Held, that the parties to the contract did not 
constitute any partnership or association & were 
not carrying on any business jointly within S. 4. 

Section 4 of the Companies Act is mandatory 
and lays down inter alia that no partnership con¬ 
sisting of more than 20 persons shall be formed 
for the purpose of carrying on any business other 
than banking unless it is registered as a company 
under that Act. Any company, partnership, or asso¬ 
ciation formed in violation of the provisions cf S. 4 
is an ‘illegal’ body and its existence cannot, there¬ 
fore, be recognised by law. 

Although a suit by a third party against the 
members of an illegal association is maintainable 
in certain circumstances, it would not be main¬ 
tainable if the plaintiff knew of the illegal charac¬ 
ter of the association and was himself a particeps 
criminis. AIR (Vol 21) 1934 Lah 882 : 36 PLR 149- 
16 Lah 574: 154 Ind Cas 156 (DB). 

4. Contravention of sub-s. (5) 

-S. 4 (2), (5) — Company — Offence in contra¬ 
vention of section. 

Where a company of more than 20 persons 
formed in 1922-23 (when the punitive S. 4 (5), did 
not exist) is unregistered, the members thereof, 
though they cannot be punished for originally 
forming themselves into such a company in con¬ 
travention of S. 4 (2), can be punished under S. -1 
(5), (which was enacted in 1936) for continuing to 
be members of such company. AIR (Vol 29) 1942 
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Mad 283 : (1942) 1 MLJ 230: 1942 MWN 121: 43 
Cr LJ 785: 202 Ind Cas 28. 

-S. 4 — Complaint by private person — Cogniz- 

ability — Criminal Procedure Code, S. 190 — Ap¬ 
plicability. 

As there are no provisions to the contrary in 
the Companies Act, taking cognizance of an of¬ 
fence under this Act must be governed, as in the 
cases of an offence under the I. P. C., by S. 190 
of the Criminal P. C., and one of the methods of 
taking cognizance of an offence is by receiving a 
complaint of the facts which constitute subject of 
an offence without any restriction with regard to 
the person who may lay a complaint. 

Notifications of Government No. 518 dated June 
6, 1916 and G. O. Ms. No. 3070 dated August 23, 1932, 
published in the Fort St. George Gazette which 
permits the Registrar or the Assistant Registrar to 
institute prosecutions under the Act for defaults 
on the part of companies or persons in furnishing 
returns, documents or notice or for any other non- 
compliance with the provisions of the Act does not 
purport to restrict the Magistrate in the exercise 
of his powers under S. 190, Criminal P. C. AIR 
(Vol 29) 1942 Mad 283 : (1942) 1 MLJ 230; 1942 
MWN 121: 43 Cr LJ 785: 202 Ind Cas 28. 

-Ss. 4 (5), 283 — Offences under Ss. 4 (5) and 

283 — Investigation — Trial by Magistrate. 

It is true that the offences under Ss. 4 (5) and 
283, Companies Act, are non-cognizable and can¬ 
not be investigated under Chap. XIV, Criminal P. 
C. But the mere fact that the offences were 
wrongly investigated and sent up by the Police is 
no obstacle to their being tried by the Magistrate. 
AIR (Vol 26) 1939 Rang 273 : 40 Cr LJ 799 (2) : 183 
Ind Cas 497. 

-S. 4 — Unregistered association — Suit against 

— Cause of action — Cause of action accrues from 
payment and is not continuous. 

An unregistered business association of more 
than 20 persons was formed in contravention of 
S. 4 of the Companies Act of 1882 — About 20 years 
later, the heirs of one of the members brought 
a suit for a declaration that the partnership was 
illegal and for the recovery of the share of the 
capital contributed by their ancestor. They alleged 
that they had been pressing the other partners to 
get the partnership legistered but that they had 
refused to do so. 

Held, that the cause of action for return of 
the money accrued as soon as the money was paid 
and there was no continuing cause of action in 
plaintiff’s favour. 64 Ind Cas 447: 19 ALJ 836: AIR 
(Vol 8) 1921 All 73 (DB). 

5. Gain. 

-S. 1 — Scope — ‘Gain’, meaning of — Society 

of more than twenty persons formed to help Chi¬ 
nese indigents — Money-lending business done by 
society. 

A Society of more than 20 members was form¬ 
ed for providing shelter for Chinese and for aiding 
them in temporary financial troubles. The mem¬ 
bers agreed to pay one or more annas per clay 
to form a fund out of which any Chinese person 
whether a member of the association or not, could 
get a loan at two per cent, per mensem in time of 
the difficulty. 

The contribution was to continue for three 
years, and at the end of three years, the amount 
contributed was to be returned to the members 
and the interest accrued thereon by lending in the 
above manner was to be spent in charity: 

Held, that the Society was formed inter alia 
for the purpose of carrying on a money-lending 
business that had for its object the acquisition of 
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gain by individual members of the Society, that ] 
it fell within the purview of S. 4, and being un- I 
registered, was not entitled to institute suite for I 
the recovery of moneys lent by it. 1 

Section 4, contemplates a company which is 1 
formed to acquire something or in which the in- I 
dividual members are to acquire something, as dis- 1 
tinguished from a company formed for spending 1 
something, and in which the individual members ' 
are simply to give something away or to spend j 
something, and not to gain anything. The word 1 
‘gain’ in the said section is not limited to pecuniary I 
gain or commercial profits. AIR (Vol 19) 1932 I 
Rang 167: 10 Rang 490: 140 Ind Cas 467. 1 

6. Illegal company, association or partnership. I 

-S. 4 — Although a suit by a third party against 1 

the members of an illegal association is maintain- 1 
able in certain circumstances, it would not be main- 1 
tainable if the plaintiff knew of the illegal charac- I 
ter of the association and was himself a particeps 1 
criminis. AIR (Vol 21) 1934 Lah 882: 36 PLR 149: 1 

16 Lah 574: 154 Ind Cas 156 (DB). 1 

-S. 4 — Where the total number of persons con- ] 

stituting four unregistered firms, carrying on busi¬ 
ness, consisted of 22 persons, such a partnership 
would be illegal, having regard to the provisions of 
S. 4, Sub-s. (2). 34 CWN 1107: AIR (Vol 17) 1930 

PC 300; 59 MLJ 435. 

-S. 4 — Where an association is illegal by rea¬ 
son of the fact that though it consists of more 
than 20 members it is not registered, its character 
of illegality cannot be cured by subsequent reduc¬ 
tion in number. It retains that character until 
registration or dissolution. Subsequent registra¬ 
tion cures the previous omission to register. 120 Ind 
Cas 902: 7 Rang 540: AIR (Vol 17) 1930 Rang 21 
(DB). | 

-S. 4 — Suit against illegal association — Mem¬ 
ber — When entitled to the return of the subscrip¬ 
tion. 

An association formed for cr crying on rice 
business and consisting of more than 20 persons 
must get itself registered and if it does not. it is 
an illegal association. If members of such illegal 
association bring a suit for declaring the respec¬ 
tive shares of their association and directing that 
they be repaid their shares after reconverting the 
buildings and other property of the association into 
which the subscription money is changed, into cash 
and after payment of debts and liabilities, their 
suit is maintainable and they are entitled to the 
return of their subscription money after conver¬ 
sion of the property into money os prayed. English 
case law considered. 120 Ind Cas 902; 7 Rang 540: 
AIR (Vol 17) 1930 Rang 21 (DB). 

-S. 4 — A partition suit by one partner against 

the remaining partners of an illegal partnership is 
not maintainable. 100 Ind Cas 50: 49 All 319; 25 
ALJ 146: AIR (Vol 14) 1927 All 487 (DB). 

-S. 4 — Suit by a member — Decree for parti¬ 
tion of assets — If can be passed. 

Per Sulaiman, J — It cannot be said that pro¬ 
perties, which have been acquired out of moneys 
contributed by a group of persons who have form¬ 
ed themselves info an association not recognized 
by law. do not vest in the persons who have con¬ 
tributed the amounts, and any member of the asso¬ 
ciation can claim partition of the assets of such 
an association, but he must ask for actual parti¬ 
tion of the existing and nothing more. 

Ho cannot, for instance, ask for an account to 
be taken and contributions ordered against sup¬ 
posed share-holders and contributories. The reliefs 
granted to the plaintiffs can only be such reliefs 
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as can be granted in a simple suit for partition 
of property moveable or immoveable. 

Per Mukerji and Walsh. JJ.— A decree for par¬ 
tition cannot be passed as it amounts to the same 
thing as dissolution of partnership. 48 All 735: 
24 ALJ 777: 97 Ind Cas 90: AIR (Vol 13) 1926 All 
591 (DB). 

.-S. 4 — Dissolution of illegal associations — 

Association of more than 20 persons — Suit for 
dissolution by a member — Declaration can be 
granted that Association is illegal — No relief for 
dissolution or accounts can be granted. 

Per Sulaiman J.— If a member is anxious 
to relieve himself from all further liabilities he 
should be allowed to come to Court and obtain a 
declaration that the Association is illegal. Under 
certain circumstances he may even ask for some 
kind of injunction restraining the other members 
from proclaiming that he is associated with them. 
But a Court cannot assist the plaintiff in getting 
accounts made, so that he may have his full share 
of the profits made by the illegal Association, nor 
can the Court order winding up. 48 AH 735; 24 
ALJ 777: 97 Ind Cas 90: AIR (Vol 13) 1926 All 591 
(DB). 

7. Joint family trade or business (sub-s. 3). 

-S. 4 — Applicability — Joint family business. 

A trading association, which is synonymous with 
the term “a trading company” or “a trading- 
society,” to be within S. 4. must also be one form¬ 
ed on the basis of contract between its members. 

A joint family business concern, however, which 
by its nature descends from father to son, in 
which interests are acquired by the succeeding 
generations not by an act of party but by the law 
of inheritance, is not an association of persons 
in this sense, and does not, therefore, come within 
the scope of S. 4. 

If the members of the family who have inte¬ 
rest in such a business concern exceed 10 or 20 as 
the case may be, regard being had to the nature 
of the business, there is accordingly no necessity 
of registration under the Companies Act. AIR (Vol 
26) 1939 Cal 187; ILR (1933) 2 Cal 368: 69 Cal LJ 
151: 181 Ind Cas 717 (DB). 

-S. 4 (3) — Joint Hindu family. 

A Hindu undivided family is a different per¬ 
son altogether from a company, its rights, obliga¬ 
tions, privilege & constitution are altogether diffe¬ 
rent from those of a company. AIR (Vol 24) 1937 
Lah 830: ILR (1937) Lah 325: 39 .PLR 934: 172 
Ind Cas 821 (DB). 

-S. 4 — Joint family — Absence of agreement 

of partnership between members — Agreement of 
partnership by family with stranger — Members of 
family, if sub-partners — Persons in S. 4 meaning 
of. 

If the various individual members of one or 
more joint families form an agreement of partner¬ 
ship amongst themselves, then, each individual 
member must be reckoned a person for the pur¬ 
poses of S. 4. 

If however, there has been no agreement of 
partnership but there is merely a family partner¬ 
ship created by the operation of law, so that the 
individual members are governed by the principles 
of Hindu* Law and not by the Contract Act, then 
the individual members are merely sub-partners in 
any agreement made on behalf of the family and 
the joint family consisting of these members 
should be reckoned as one person for the purposes 
of S. 4 of the Companies Act. AIR (V 21) 1934 
Nag 45 : 30 NLR 219: 148 Ind Cas 694. 

I 


8. Partnership. 

-S. 4 — “Sub-partners” — Whether partners. 

Sub-partners are not members of a firm and 
the existence of a sub-partner does not affect the 
number of members of a firm for the purposes of 
S. 4. AIR (Vol 23) 1936 Bom 246: 38 Bom LR 486: 
163 Ind Cas 579. 

-S. 4 (2) — Partnership — Association — Pool 

arrangement. 

The pool arrangement is not a partnership and 
that even if it were an association it does not fall 
under the section where the object of the associa¬ 
tion is to stifle competition amongst the owners 
of certain rival concerns. (1936) GO Bom 800 : 38 
Bom LR 408. 

-S. 4 (2) — Syndicate formed by four firms — 

Number of individuals exceeding twenty — Regis¬ 
tration, necessity of — ‘Partnership business’ un¬ 
der S. 4 (2), if constituted — Contract by syndi¬ 
cate with three of the firms — Suit for damages — 
Maintainability of. 

Four different firms consisting of more than 
twenty individuals entered into a partnership and 
formed themselves into a syndicate. This was not 
registered under the Companies Act. 

This syndicate entered into a contract with 
three of the firms, the document providing that the 
smaller firms should have the option either to buy 
or to sell 2,000 bales contracted for to the partner¬ 
ship as a whole, the buying price from the associa¬ 
tion being fixed at Rs. 17 per bundle, there being 
forty bundles in a bale, and the selling price at 
Rs. 15 per bundle. 

There was a condition that the larger firm 
was not to sell any baJes till the two thousand 
bales covered by this contract had been sold. The 
syndicate sued the three firms for damages for 
faiure to take delivery of some of the bales; 

Held, (1) that it was clear from the terms of 
the agreement that the transaction was not a single 
venture but was a partnership business within the 
meaning of S. 4 (2); 

Held. (2) that being unregistered and being 
composed of more than twenty individuals, it was 
an illegal association which could not, therefore, 
maintain a suit, AIR (Vol 21) 1934 Bom 361 : 36 
Bom LR 786 : 152 Ind Cas 580 (DB). 

-S. 4 — Suit for dissolution of partnership and 

for taking accounts after preliminary decree dis¬ 
solving the partnership and directing accounts tc. 
be taken passed by consent — Plaintiff applying 
under S. 151, Civil P. C., for vacating decree on 
ground that partnership between parties was ille¬ 
gal as being unregistered and in contravention of 
S. 4: 

Held that the only remedy was by way of a suit 
to set aside the decree on ground of fraud. AIR 
(Vol 20) 1933 Sind 29: 26 SLR 395: 141 Ind Cos 290. 
-S. 4 — Partner of an unregistered but compul¬ 
sorily registerable firm under the Companies Act 
cannot sue even for dissolution of partnership. 92 
Ind Cas 640: AIR (Vol 13) 1926 Nag 241. 

9. Person. 

-S. 4 — “Persons” whether include registered 

companies. 

Obiter.— It is doubtful whether registered com¬ 
panies cannot be held to be “persons” within the 
meaning of S. 4, as a registered company is a cor¬ 
poration, and for most legal purposes, can be held 
to be a person. AIR (Vol 23) 1936 Oudh 56 • 1935 
OWN (CC) 1211: 11 Luck 567 : 159 Ind Cas 12 i. 

-S. 4 — “Person” — Meaning — Syndicate of 

ten — Question whether body consist of more 
than twenty persons one of fact. 

The word “person” has not been defined in the 
Companies Act. It may be that the word com- 
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prises a number of individuals, such as a Hindu 
joint family. The question whether a syndicate 
of ten persons was really composed of more than 
twenty persons is a question of fact to be decided 
on the evidence and not on a mere allegation. 126 
Ind Cas 305 : 32 Bom LR 389: AIR (Vol 17) 1930 
Bom 431 (DB). 

-S. 4 — He is to be counted as one member. 

Where a person lends his name to a partner¬ 
ship contract, he is a “person” constituting the 
total number of partners. Behind his back there 
may be a joint Hindu family or he may be re¬ 
presenting a firm consisting of himself and several 
other members. 95 Ind Cas 152: 48 All 395; 24 
ALJ 413: AIR (Vol 13) 1926 All 337 (DB). 

-S. 4 — “Person”. 

The word ‘person’ can be used to include a 
number of persons such as joint Hindu family or a 
varying number of beneficiaries who may from 
time to time become interested in the trust pro¬ 
perty. Thus a person figuring in a different capa¬ 
city in the constitution of a company is to be treat¬ 
ed as one member. 78 Ind Cas 441: 22 ALJ 487: 
5 LRA Civ 235: 46 All 509: AIR (Vol 11) 1924 All 
414 (DB). 

-S. 4 — The word “person” in S. 4 denotes in¬ 
dividuals and does not include unregistered bodies 
of individuals. To say that persons forming un¬ 
registered companies should be taken as units for 
the purpose of S. 4 would be to defeat the inten¬ 
tion of the Act. 99 Ind Cas 640; 50 Mad 175; 24 
MLW 752 : AIR (Vol 14) 1927 Mad 123 : 51 MLJ 
667 (DB). 

-S. 5. 

-S. 5 — Lawful purpose — Investment trust — 

Gambling in differences on stock exchange. 

A company in the nature of an investment trust 
has the power to buy shares and to sell them 
again, should it be deemed advisable to do so. 
but by no stretch of imagination can it be said 
that gambling in differences in the stock exchange 
is the legitimate business for an investment 
trust. AIR (Vol 31) 1944 Mad 536 : (1944) 2 MLJ 
85 : 1944 MWN 544 : ILR (1945) Mad 107 (DB). 
- S. 5 — Memorandum of Association — Con¬ 
tents of — Articles of Association, reference to — 
When permissible. 

Except in respect of such matters as must by 
statute be provided for by the memorandum of 
a company, it is not to be regarded as the do¬ 
minant document but is to be read in conjunction 
with the articles of association and in such cases 
the two documents must be read together at all 
events so far as may be necessary to explain any 
ambiguity appearing in the terms of the memo¬ 
randum, or to supplement it upon any matter as 
to which it is silent. AIR (V 21) 1934 PC 89 : 
65 MLJ 785 : 38 MLW 957 : 148 Ind Cas 654 (PC). 

_Ss. 5, 17 — Memorandum and articles of 

association — Interpretation — Power to issue 
preference shares as part of original capital — 
Express power in memorandum — Absence of 
such power in articles — Validity of issue — Arti¬ 
cles — Construction — Directors’ power to issue 
preference shares — “Terms and Conditions,” mean¬ 
ing- of. 

Where the memorandum of association of a 
company gave power to the company in express 
terms to issue preference shares as part of the 
original capital, but in the Articles of Association 
there was no express provision for issuing prefer¬ 
ence shares as part of the original capital, though 
there was express provision as regards any future 
Issue of new shares and the directors issued pre¬ 
ference shares as part of its original capital : 
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Held, that under such circumstances, in the ab- ] 
sence of any article clearly restricting the com- I 
pany in that respect, the company was entitled I 
to exercise the powers expressly conferred on it ] 
by the memorandum and to issue preference 1 
shares as part of the original capital. 1 

While the memorandum must state the amount 1 
of capital, divided into shares of a certain fixed | 
amount, provision as to the character of the 
shares and rights to be attached to them is more 
properly made by the Article of Association, which 
may be altered from time to time by special resolu¬ 
tion of the company. If equality of the share¬ 
holders is expressly provided in the memorandum, 
that cannot be modified by the Articles of Associa¬ 
tion. If nothing is said in the memorandum, the 
Article of Association may provide for the issue 
of the authorised capital in the form of prefer¬ 
ence shares; if the articles do not so provide, or 
do provide for equality inter socios, the power to 
issue preference shares may be obtained by altera- 
tion of the articles. If the memorandum pre¬ 
scribe the classes of shares into which the j 
capital is to be divided and the rights to be attach¬ 
ed to such shares respectively, the company has 
no power to alter that provision by special resolu- 
tion. , 1 

Where the Articles of Association provided that 
the shares shall be under the control of the direc¬ 
tors who may allot or otherwise dispose of the 
same to such persons on such terms and condi¬ 
tions as the directors think fit : 

Held, that the powers conferred on the direc¬ 
tors by the Articles of Association included also 
the power to control the character of the shares 
and to issue preference shares. AIR (V 20) 1933 
PC 39 : 37 MLW 373 : 64 MLJ 277 : (1933) ALJ 
405 : 141 Ind Cas 526. 

-S. 5 — Presumption. 

Where a company is duly incorporated under 
the Indian Companies Act, the Court should start 
with the presumption that it is a separate entity 
from any individual although that individual may 
practically hold all the shares, but it would not 
necessarily follow that every alleged transaction 
between such individual and the company would 
be valid or that it would represent a real transac¬ 
tion, and S. 92 of the Evidence Act. would not pre¬ 
vent Court from enquiring into the truth of the 
transactions but the onus will be on the Crown. 
AIR (V 14) 1927 Bom 371 : 29 Bom LR 447 : 102 
Ind Cas 49: 51 Bom 372 (DB). 

-S. 5 — One man company. 

Where a Company is formed by an assessee 
purely and simply as a means of avoiding super¬ 
tax. all the shares herein are owned by the as¬ 
sessee except 3 held by his subordinates and the 
company ostensibly receives the dividends and 
interest and hand them over to the assessee as 
pretended loans the court is entitled to go into 
the question as to whether the so-called one man 
company is really a genuine company at- all or 
merely the assessee himself disguised under the 
legal entity of a limited liability company. AIR 
(V 14) 1927 Bom 371 : 102 Ind Cas 49 : 51 Bom 372 : 
29 Bom LR 447 (DB). 

-Ss. 5, 23, 70 and 156 — Suit for wages. 

A suit for salary or wages from a company lies 
against the company and not. against its Secre¬ 
tary or the Managing Director. (1913) 43 PWR 
1913: 190 PLR 1913: 19 Ind Cas i'95. 

-S. 5 — Lawful purpose — Proprietors of 

zamindari forming- company — Legality. 
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* It is not opposed to public policy for the pro¬ 
prietors of Zamindari, who were numerous and 
whose interests were minute, to form themselves 
into a company if the means adopted for the 
management of property are beneficial. (1912) 

16 CWN 297: 13 Ind Cas 673 (DB). 

-S. 6. 

_Ss. 6 and 24 — Memorandum of Association 

mentioning shares taken by subscriber Certifi¬ 
cate of registration — Effect of — Subscriber, if 

permitted to prove the contrary. 

Where in the case of a company limited by 
shares the Memorandum of Association gives the 
names of the subscribers and opposite each name 
mentions the number of shares taken by the subs¬ 
criber as required by S. 6 (3) of the Companies 
Act, and a certificate of registration is given by 
the Registrar in respect of that company, the 
certificate is under S. 24 of the Act conclusive evi¬ 
dence of the fact that each subscriber wrote op¬ 
posite his name the number of shares he took. The 
subscriber cannot, therefore, he permitted to 
prove the contrary. AIR (V 35) 1948 Oudh 197: 

23 Luck 210 : 1948 OWN 172. 

_S. 6 — Memorandum of Association — Ship¬ 
ping company — Objects in Memorandum of As¬ 
sociation — Acquisition of “personal estate and 
effects” — Investment of company’s money — 
Bullion purchased and deposited with bank for 
safe custody — Transaction, nature and validity 

of. 

A shipping company incorporated under the 
Companies Act 1913, had in its memorandum of 
object the following clauses. Clause 3 (g) (3) 
provided “to acquire and deal with the property 
following : Plant, machinery, personal estate 
and effects”. Clause 3 (h) (7) provided “to per¬ 
form or do all or any of the following operations, 
acts or things: To lend money with or without 
security, and to invest money of the company in 
such manner (ether than in the shares of this 
company) as the directors think fit. The com¬ 
pany by its directors thought of buying gold and 
silver. Accordingly they bought the same and 
kept the same with the Imperial Bank of India, 
for safe custody. One of the share-holders sued 
for a declaration that company’s action was ul¬ 
tra vires: 

Held, that the company’s action was intra 

vires and came within Cl. 3 (g) (3). 

(Per Stone, C. J. ; Kania. J. contra).— The ac¬ 
tion was not an investment within Cl. 3 (h) (7). 
AIR (V 31) 1944 Bom 131: 46 Bom LR 145: ILR 
(1944) Bom 247: 214 Ind Cas 205 (DB). 

__Ss. 6, 12 — Scope of — Insertion of place name 

in memorandum of association — Alteration of 
place name — Validity. 

The company’s memorandum must state the 
province in which the office of the proposed com¬ 
pany must be situate, but once that province has 
been declared, there is no valid reason why the 
company should not fix its office anywhere it likes 
within that province, and change it from time 
to time, on giving notice. 

The insertion of the place name in the 
memorandum of association of the company 
does not make it an unalterable condition oi the 
company’s constitution and provided the altera¬ 
tion of the place name has been made in the 
manner provided by the Act, such alteration is 
valid and binding on the company. AIR (V 24) 
1937 Cal 81 : 63 Cal 773 : 167 Ind Cas 689. 

__s. 6 _ Interpretation — Memorandum of As¬ 
sociation — Interpretation of ‘objects clause’ — 


as regards investment. 

Among other objects of the company, as stated, 
in the Memorandum of Association, was the ob¬ 
ject embodied in Cl. 3 (d) of the Memorandum 
of Association which ran as follows: “To advance 
money at interest on the security of land, houses, 
machinery and other property situated in India 
and to invest money not immediately required up¬ 
on such securities and bank deposits as may be 
from time to time determined”: 

Held, on interpretation that a member of the 
company was entitled to a declaration that ad¬ 
vances of money in the nature of loans shall 
only be made on the security of land, houses, 
machinery and other property situated in India 
but that, so far as the investment of money not 
immediately required was concerned, the direc¬ 
tors had complete discretion in the matter of 
approving the kind of security offered. AIR (Vl 
22) 1935 Lah 792 : 160 Ind Cas 24 (DB). 

_S. 6 — Memorandum of Association. 

The memorandum of association of a company 
does not constitute a contract between the com¬ 
pany and a third party who may be named there¬ 
in. AIR (V 21) 1934 Bom 427: 36 Bom LR 907: 59 
Bom 218: 156 Ind Cas 80 (DB). 

_S. 6 — Memorandum of Association — Cons¬ 
truction — General principles — Antecedent 
transaction, relevancy of — Trading company — 
Object of memorandum — Presumption of power 
to do all ordinary transactions of trade. 

The. memorandum of association of a company 
like any other document must be read fairly and 
its import derived from a reasonable interpreta¬ 
tion of the language which it employs. There 
is no specially rigid canon of construction to be 

applied to it. 

The purpose of the memorandum is to enable 
share-holders, creditors and those who deal with 
the company to know what is its permitted range 
of enterprise and for this information they are 
entitled to rely on the constituent documents of 
the company. The intention of the framers of 
the memorandum must be gathered from the 
language in which they have chosen to express 
it and net from the antecedent transactions of 
the company to which the share-holders, creditors 
and others have no access and which they have 
no means of knowing. 

So where the memorandum of association of a 
company stated it to be one of its objects to 
carrv on the business of manufacturers o- ana 
dealers in salt, soda, iodine and other products 
and that this it may do in any part of the world: 

Held, that the business included in ordinary 
mercantile parlance, the sale of salt to purcha¬ 
sers abroad, though there was no expiess mention 
of exportation. 

Powers are not required to lie and ought not to 
be specified in the memorandum. In the case of 
a trading company, the Act intends that the me¬ 
morandum should define the trade, not that if 
should specify the various acts which it should 
be within the power of the company to do in 
carrying on the trade. 

In the case of a trading and commercial com¬ 
pany orima facie one would expect it to have 
among its permitted objects all the ordinary tran¬ 
sactions of trade, domestic and foreign, in the 
commodities in which it is established to deal. 
AIR (V 18) 1931 PC 182: 35 MLW 373: (1931) A 
LJ 561: 62 MLJ 163; 134 Ind Cas 333. 
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—s. 10. 

-Ss. 10, 12 — Alteration of memorandum. 

A prize chit in which those who get the benefit 
of thei drawings get a prize, and the benefit 
which they get from the drawings gives them 
different advantages from the persons W'hose 
names or numbers are net drawn, amounts to 
lottery, and the Court will not grant permission 
to alter the memorandum of association of ai 
company so as to include within its object the 
conduct of such prize chits. AIR (V 21) 1934 
Mad 482: (1934) MWN 318: 40 MLW 56: 67 MLJ 
445: 57 Mad 844: 152 Ind Cas 440. 

-S. 10 — Alteration. 

General meeting is not a condition precedent 
to make a proposal to alter Memorandum or 
Articles. AIR (V 15) 1928 Bom 80: 108 Ind Cas 
4S5: 30 Eom LR 197. 

S. 10 It is not necessary for the company 
to take proceedings to alter the Memorandum and 
tlie Articles before the Court can sanction a 
scheme involving alteration of Memorandum or 
Articles of the company. AIR (V 15) 1928 Bom 
80 : 108 Ind Cas 465 : 30 Bom LR 197. 

-- S. 10 — Revocation of appointment — Court 

is not bound to confirm special resolution revok¬ 
ing: appoinfmenl of Agent and Secretary. 

One of the clauses in the Memorandum of as¬ 
sociation of a company was as follows:— “T. R. 
Venkataraman Ayyar has been appointed agent, 
principal secretary and director to the Bank and 
given the powers to enter on the responsibility of 
this Bank, into any agreement or transaction with 
the registered Banks in the following places and, 1 
other places and with business and industrial con¬ 
cerns of local traders with a view to Bank’s earning 
commission or profits”. The company by a special 
resolution altered the clause by revoking the ap¬ 
pointment of the said Venkataramana Aiyar and 
applied to the Court for confirmation of the special 
resolution under S. 12. 

Held, that the clause was not one relating to 
th.e objects of the company alterable under S. 

12 (1) (a) nor one relating to detail of manage¬ 
ment but was a clause embodying a very impor¬ 
tant condition, within the meaning of the term 
in S. 10. 

Held, further that even if the clause could be 
construed as referring to the objects, the Court 
had a discretion in confirming it which it ought to 
exercise having regard to the interests, ol various 
persons concerned and that in the present case, the 
alteration was of a character, which the Court ought 
not to confirm. AIR (V 11) 1924 Mad 126: 74 Ind 
Cas 966: 18 MLW 304: 1923 MWN 568 (DB). 

■ —S. 11# 

-S. 11 — Name registered — Effect. 

Under the company law, both English and 
Indian, a company by registering its name gainst 
a monopoly of the use of that name. Even if the 
company is not registered, the Court will restrain, 
the registration under the Act of a projected new* 
company which is intended to carry on the same 
business as the unregistered company and to bear 
name so similar to that of the unregistered 
company as to be calculated to deceive the nub- 
ic. AIR (V 29) 1942 Bom 241 : 44 Eom LR 505 * 
203 Ind Cas 632 (DB) 

-S. 12. 

S. 12 — Transfer of registered offiee of com¬ 
pany from Dominion of India to Pakistan — 
Power of Court to sanction — Government of 
India Act, S. 46 (1). 

Tlie Companies Act applies onlv to the Domi¬ 
nion of India, and when S. 12 d) of the Act 
speaks of a change of the place of the registered 
office of a company from “one province to an- 
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other”, it can only mean from one province situ¬ 
ate in the Dominion of India to another province 
so situate. The word “province” must be const- 
rued to mean a province as defined by the Gene¬ 
ral Clauses Act read with the Constitution Act 
now in force in the provinces within the Domi¬ 
nion of India. A Court in the Dominion of India 
has, therefore, no power to sanction the trans¬ 
fer of a registered office of a company situate in 
a province within that Dominion to a province in 
Pakistan, where the special resolution of the 
company seeking such transfer is passed after the 
partition of India. AIR (V 36) 1949 Nag 290* 
1949 NLJ 237: ILR (1949) Nag 237: 1949 Comp 
C. 241 (DB). 

-S. 12 — Sanction of Court — Alteration in 

memorandum of association. 

The provision in the memorandum of the com¬ 
pany relating to the appointment of a managing 
agent is merely a detail of management for the 
purpose of carrying on the business of the com¬ 
pany, and a company is entitled to regulate that 
detail in such manner as it likes without going to 
a Court for its sanction. The fact that the pro¬ 
vision relating to the appointment of managing 
agent is inserted among objects of the company 
makes no difference. AIR (V 31) 1944 Bom 76: 
45 Bom LR 1075: 214 Ind Cas 42. 

-S. 12 — Preferential rights — Modification of. 

Where the memorandum of association of a 
company confers certain preferential riglus upon 
a particular class of shares, the rights become 
unalterably attached and cannot be modified un¬ 
less under the provisions for modification of the 
memorandum of association provided for by any 
ol the sections of the Companies Act. AIR (VJ 

26 > 1929 Bom 38: 110 Ind Cas 649- 30 Bom LR 

598. 

-S. 17. 

S. 17 — Articles of Association — Construction. 

The Articles of Association of a bank provided 
that the executor or administrator of a deceased 
member shall be the only person recognised by the 
company as having any title to his share and 
the company is not. bound to recognise the exe¬ 
cutor or administrator unless he shall have’ ob¬ 
tained probate or letters of administration or other 
legal representation from a duly constituted Court 
in British India: 

Held, that a succession certificate was “other 
legal representation” within the meaning of the 
Articles of Association. AIR (Vol 30) 1943 Mad 
743: (1943) 2 MLJ 201: 213 Ind Cas 334. 


~—S. U — Articles of Association — Removal of 

directors — Rule for removal of directors ultra 
vires. 


A rule tor the removal of a director framed by 
the directors of a company under cne Of its Arti¬ 
cles ol Association which is procedural only is 
'ultra vires’. When the removal of a director was 
already provided for in cne of the articles which 
required an extraordinary resolution of the com¬ 
pany. the directors must act in accordance With 
that article ancl cannot rely upon the rule which 
is ‘ultra vires’ in snpoort of the removal cf a 
director. AIR (Vol 29) 1942 Mad 737 (IV 55 MLW 

532 (1): (1942) 2 MLJ 307: ILR (1943) Mad 291: 
204 Ind Cos 557. 

“ S. 17 — Bank — Articles of Association decla¬ 
ring director’s office to bo ipso facto vacated if ho 
became incapable of acting — Incapacity mean¬ 
ing of. 


Where an article of Association of a bank de¬ 
clares that the office of a director shall ipso fact* 
be vacated “if he resigns, or for any other reason 
becomes incapable of acting as a director”, the 
article contemplates resignation or some incapa- 
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city such as illness, long absence, imprisonment, 
insanity or any other incapacity. Director’s in¬ 
debtedness to the bank cannot be said to be such 
an incapacity and is, therefore no ground for his 
removal. AIR (Vol 29) 1942 Mad 737 (1) • 55 

MLW 532 (1) : (1942) 2 MLJ 307 : ILR (1943) 
Mad 291 : 204 Ind Cas 557. 

_S. 17 — Articles of Association — Articled 

vesting discretion in directors to refuse to register 
transfer of share — Directors exercising discre¬ 
tion, if bound to give reasons — Suspicion of 
mala tides — Remedy of share-holders. 

Where the Articles of Association of a company 
provides that the directors may in their discretion, 
refuse to register the transfer of any share to 
any person whom it shall in their opinion, be 
undesirable in the interest of the company to 
admit to membership, and the directors in their 
discretion refuse to register certain transfers, 
because they consider the transferee to be “un¬ 
suitable for admission as member in the interest 
of the company” there is no obligation whatever 
upon them to go any further and to give their 
actual reasons for having come to that conclusion. 
Nor, are they to be exposed to suspicion of mala 
fide by reason merely of the fact that they 
have chosen to withhold their reasons. The fact 
that the majority of the share-holders are willing 
to recognize the transfer is absolutely immaterial. 

It is true that the Articles of Association is not 
intended to enable directors to act “arbitrarily 
or "wantonly.” But if a share-holder challenges 
the undoubted right of directors in a case like 
this to use their discretion, the burden lies heavily 
on that share-holder to allege with particularity 
and to prove such mala fide on the part of the 
-directors as amount to arbitrary and wanton con¬ 
duct. If the share-holders are dissatisfied with 
what directors do, their remedy is to remove 
them in the manner provided by the articles. But' 
so long as a. board of directors exists and parti¬ 
cular powers are vested in it by the articles, 
then they are entitled to exercise those powers 
without interference by the share-holders and it is 
irrelevant whether the share holders approve of 
what the directors have done or not. AIR (Vol 
28) 1941 All 360 : 1941 AWR (HC) 260 : (1941) 
ALJ 483 : ILR (1941) All 671 : 197 Ind Cas 860. 
_S. 17 — A company guaranteeing losses in¬ 
curred by P on behalf of B company — C owner 
of A company and director of B — C bound to 
comm uni cate to A company his knowledge of 
losses incurred by B company — P could sue 
both companies — A company’s account merely in 
name of B company — P can sue A only. 

Where one person is an officer of two companies, 
his personal knowledge is not necessarily the know¬ 
ledge of both the companies and the knowledge 
which he has acquired as officer of the one com¬ 
pany will not be imputed to the other company, 
unless he has some duty imposed upon him to 
communicate his knowledge to the company sought 
to be affected by the notice and some duty imposed 
upon him by that company to receive the notice. 

Where, therefore, A company guarantees the 
losses incurred by P on behalf of B company 
and C is the owner of A company and director 
of B company, C is bound to communicate to 
A company his knowledge of the losses incurred by 
B company. 

P can sue both the companies if B company 
was the principal debtor and A company was 
the guarantor. But if it was merely the account 
of A company in the name of the B company, 
P can sue A alone. 

One limited company cannot stand guarantee 
for the contracts of another limited company with¬ 


out an express power given to the company either 
in so many words or to be inferred from the 
general language used. AIR (Vol 28) 1941 Bom 
108 : ILR (1941) Bom 273 ; 43 Bom LR 53 : 19b 

Ind Cas 732 (DB). 

__S. 17 — Articles of Association — Persons 

consenting to become share holders on condition 
of their suggestions being included in memoran¬ 
dum and articles — Despite non-fulfilment of 
conditions, usual application for shares and for 
becoming share-holders signed — Proper time for 
objecting to become share-holder. 

Where persons consented to become share¬ 
holders on condition that their suggestions were 
included in the memorandum and articles of asso¬ 
ciation, but subsequently it was found that the 
memorandum and articles of 'association were 
different to the draft memorandum and articles 
of association which had been shown to them and 
did not embody their suggestions and despite this, 
they signed the usual application for shares and 
became share-holders : 

Held, that it was not open to them subsequently 
to object to their being share-holders on the ground 
of the condition as to alteration of the memo¬ 
randum and articles of association, not having 
been fulfilled. The proper time to object was at 
the time of incorporation of the company. AIR 
(Vol 28) 1941 Cal 143 : ILR (1940) 2 Cal 175 : 
45 CWN 879 : 194 Ind Cas '59. 

_S. 17 — Articles of Association of Insurance 

Company — Articles 148 and 151 -— Construction 

_ Board of directors co-opting six persons as 

directors until general meeting — At general 
meeting only two directors re-elected — Co-opted 
directors held elected by virtue of notional ad¬ 
journments and notional re-appointment under Art. 
148 — Vacancy created by retirement of co-opted 
director held same as any other. 

Article 148 of the Articles of Association of an 
Insurance Company provided; “If at any meeting 
at which an election of directors ought to take 
place, the places of the vacating directors are not 
filled up, the meeting shall stand adjourned till the 
same day in the next week at the same time and 
place if at the adjourned meeting the places of 
the vacating directors are not filled up, the vacating 
directors or such of them as have not had then- 
places filled up shall be deemed to have been re¬ 
elected at the adjourned meeting.” Article 151, pro¬ 
vided ; “the directors shall have power” at any 
time and from time to time to elect any otner 
person to be a director of the company either to 
fill a casual vacancy or as an addition to the 
board but that the total number of directors shall 
not at any time exceed the maximum number 
fixed. Any director so appointed shall hold office 
only until the next following ordinary general 
meeting of the company at which he shall retire 
but shall be eligible for re-election.” The board 
of directors co-opted six persons as directors who 
were under Art. 151 to hold office only until the 
next following ordinary general meeting at which 
they were to retire but could be re-elected. At 
the ordinary general meeting that followed only 
two out of the retiring directors were re-elected 
but nothing was said about the six co-opted direc¬ 
tors and no election in their place was either 
mooted or effected : 

Held, that the vacancy created by the retire¬ 
ment of a co-ooted director was precisely the same 
as that created by the retirement of the share¬ 
holders’ directors and consequently Art. 143 applied 
to co-opted directors. 

Held, also that the provision of Art. 148 not being 
mandatory, the six co-opted directors must be 
deemed to have been re-elected within the mean- 
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lng oi Art. 148 by virtue of a notional adjourned 
meeting and a notional re-appointment. AIR 
(V 28) 1941 Cal 136 : ILR (1940) 1 Cal 560 : 195 
Ind Cas 376. 

--S. 17 — Gratuity — Payment of gratuity to ex¬ 
servant not prohibited by articles — General Body, 
if can sanction it. 

The payment of gratuity to an ex-servant is a 
matter only relating to the administration and 
management of the affairs of a company and so 

l£ ng a SS tlle General Body acts within the ambit of 
the Articles of Association, any act done by them 
in regard to the management of the company will 
be intra vires and not ultra vires. Even though 
the by-laws did not provide for payment of a 
gratuity because under the rules, the Board of Mana¬ 
gement could not grant it, still it is always 
open to the General Body to sanction a gratuity 
which an officer according to the sense of the 
meeting of the General Body deserved. The fact 
that the board of management is delegated the 
power to frame by-laws does not take away the 
power of the General Body to sanction any pay¬ 
ment of gratuity in exceptional cases which have 
not been provided for by the by-laws as trained 
by the board of management. The power is always 
vested in the General Body and by the mere fact 
of delegation, it cannot be taken away. AIR (Vol 
27) 1940 Mad 928 : 52 MLW 417 • (1940) 2 MLJ 
488 : 1940 MWN 1004 ; 193 Ind Cas 89. 

-S. 17 — Articles of Association — Construction 

— Preferential dividend, not ‘debts’ — Distribution 
of surplus assets. 

The Articles of Association of a Company pro¬ 
vided “if the company shall be wound up, the 
surplus assets shall be applied in the first place, 
in re-paying to the holders of the preference 
shares the amount paid up thereon and the re¬ 
sidue shall belong to the holders of the ordinary 
shares” : 

Held, that the arrears of preferential dividends 
could not be treated as “debts” and therefore to 
be paid out of the assets of the company before 
the “surplus assets” were ascertained. 

A provision in the articles as to how dividends 
are to be distributed while the company is a going- 
concern does not per se govern or affect the 
distribution of surplus assets in a winding up. AIR 
(Vol 26) 1939 Cal 126 : ILR (1938) 2 Cal 533 • 
179 Ind Cas 733. 

-S. 17 — Forfeiture of shares. 

Provisions of forfeiture of shares in Articles of 
Association are enforceable. (1936) G3 Cal 531. 

S. 17 — Articles of Association — Interpreta¬ 
tion. 

A clause in the memorandum which is not in¬ 
corporated amongst the objects of the company and 
does not purport to impose any obligation of ser¬ 
vice upon the agents but merely provides what 
remuneration the agents shall receive and merely 
imposes on the company an obligation as 
to management, is not a vital part of the constitu¬ 
tion of the Company. AIR (Vol 21) 1934 Bom 427 

: 3G Bom LR 907 : 59 Bom 218 : 156 Ind Cas 80 
(DB). 

-- s - 17 -7 Interpretation — Provisions in articles 

for execution of deeds by Secretary, Managing Di¬ 
rector and Working Director — Mortgage executed 
by Secretary and Working Director alone — Validity 
Igule in Royal British Hank v. Tarquand, appli¬ 
cability of — Constructive notice of articles. 

The Articles of Association of a company pro¬ 
vided that ‘all deeds’ hundis, cheques certificates 
and other instruments shall be signed by the 
Managing Director. I he Secretary and the Working 
Director on behalf of the company’. A mortgage 

deed was executed by the Secretary and the YVor- 
king Director alone : 
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Held, that the mortgage deed was invalid and 
the mere fact that the Managing Director had 
been dismissed and his services were no longer 
available to the company could not make execu¬ 
tion by the remaining officers any the more valid : 

Held, further, that a person dealing with a 
company must be deemed to have notice of the- 
Articles of Association of the company he is deal¬ 
ing with and the mortgagee was not, therefore 
entitled to rely on the principle laid down in Royal 
British Bank v. Tarquand even though he might 
have acted in good faith and the money might, 
have been applied to the purposes of the company 
AIR (Vol 21) 1934 Mad 579 : 40 MLW 366 : 
(1934) MWN 252 : 67 MLJ 327 : 151 Ind Cas 932. 
--S. 17 — Meetings — Articles effect of. 

Quaere. — It is very doubtful if a meeting valid 
under the substantive law could be invalidated by 
an Article of Association. AIR (V 27) 1940 Sind 
87 : 190 Ind Cas 551. 

--S. 17 — Articles of Association, nature of. 

There is nothing in the Companies Act which 
requires that Articles of Association must be rigid 
and may not in themselves provide for varying 
sets of circumstances. AIR (Vol 27) 1940 Sind 
87 : 190 Ind Cas 551. 

—S. 18. 

—S. 18 — Articles of Association — Presumption of 
incorporation of Table A. 

In view of the provisions of S. 18, in the case of 
a company limited by shares in the absence of 
proof to the contrary, it must be taken that Table 
A of the Companies Act has been incorporated in 
the Articles of Association. AIR (Vol 18) 1931 Pat 
44 : 10 Pat 249 : 12 PLT 215 : 130 Ind Cas 534. 

-S. 18 — Table A, Arts. 24 to 26 — Forfeiture of 

shares — Mere notice of forfeiture is not enough 
— Subsequent resolution is necessary. 

A notice by the directors of a company request¬ 
ing payment of a call by the shareholders within 
six weeks from the date of service of the notice, 
failing which the shares held by them will be for¬ 
feited as provided by the Act, has not by its own 
force the effect of forfeiting the shares of those 
who fail to pay the call. Something more is neces¬ 
sary, viz., a subsequent resolution of the directors 
that the shares of the defaulting shareholders be 
lorfeited. 

A declared intention to forfeit not carried into 
effect or not duly confirmed is no forfeiture at all. 
Still, if there is power to forfeit and a declared In¬ 
tention to forfeit and the shares intended to be 
lorfeited are treated by the company and the share¬ 
holder ns forfeited, the company will be precluded 
from afterwards insisting that no forfeiture ever 
took p’ace and the shareholder will not be liable 
to be treated as a contributory. The ordinary rule 
is that there is no binding forfeiture unless it be 
declared by the directors and a mere notice of for¬ 
feiture does not excuse from pavment of class. Eng¬ 
lish case law referred. AIR (Vol 18) 1931 Pat 44 
: 10 Pat 249 : 12 PLT 215 : 130 Ind Cas 534. 

——S. 20. 

S. 20 — One article of association providing that 
number of directors shall be not less than three 
nor more than four — Another article providing 
that company may in general meeting increase or 
ieduce number ot directors —• Power of company 
to increase mag num number in general meeting. 

Article 109 of (he Articles of Association of a com¬ 
pany provided that the number of directors shall 
be not less than three nor more than four. There 
were no qualifying words like ‘until otherwise deter¬ 
mined by a general meeting”. Art. 126 provided 
that the company in a general meeting may, from 
tune to time, increase or reduce the number of di- 
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rectors. A question arose as to the power of the 
company to increase the number beyond the per¬ 
mitted maximum by an ordinary resolution. 

Held: Per Derbyshire, C. J.— The two articles 
in question must be read together, and they must 
he read and operated in such a way as not to con¬ 
travene the provisions of S. 20 of the Companies 
Act. Reading the two articles together the com¬ 
pany may in general meeting from time to time 
increase the number of its directors from three to 
four or reduce the number of its directors from 
four to three by an ordinary resolution. But if it 
is desired to increase the number of directors be¬ 
yond four then that is an alteration of the articles 
and must be done by a special resolution. An ordi¬ 
nary resolution increasing the number of directors 
Deyond four is contrary to the provisions of Ss. 20 
and 21 of the Companies Act and therefore is in¬ 
valid. 

Per Gentle, J. — Art. 126 does not relate to an 
increase in the maximum number of directors but 
to an increase in the actual number within the 
permitted maximum and that article has not to be 
read with Art. 109. Assuming the words in Art. 126 
are to be read with those in Art. 109, they do not 
empower the company to alter the maximum num¬ 
ber of directors by an ordinary resolution, but a 
special resolution, pursuant to S. 20 (1) of the 
Companies Act, is required for that purpose. (1946) 

50 CWN 310 (DB). 

-Ss. 20, 20-A — Alteration in Articles, including 

new clause — Retrospective effect — Effect on 
members. 

Section 20 empowers a company to alter or to 
add to its Articles, and when altered the new 
article is as valid as if it had found place in the 
original article. Section 20-A, which lays down 
that alterations are not binding on members who 
have not consented thereto, is limited to two 
things. (1) requiring a share-holder to take or sub¬ 
scribe for more shares than the number held by 
him at the date of the alteration, and (2) increa¬ 
sing his liability to contribute to the share capital 
of, or otherwise pay money to the company. As 
none of these results follows from the alteration of 
articles by inclusion of a forfeiture clause, such 
clause will govern even the shares allotted before 
its inclusion. (1946) 1946 NLJ 128. 

_S. 20 — Articles of Association — Right of 

company to alter them. 

A company cannot deprive itself of the statu¬ 
tory power to alter its Articles of Association 
either by statement in the articles or by a con¬ 
tract that they shall not be altered. The only 
limit that is placed on the generality of the terms 
contained in S. 20 is that the section cannot be 
used to press or defraud a minority of share¬ 
holders or so as to violate any statutory provi¬ 
sion or principle of law, but the power like other 
powers must be exercised fairly and according to 
law. 

A contract between an association and its mem¬ 
ber was entered into, not for payment of a de¬ 
finite sum but for a sum which had to be ascer¬ 
tained on the basis of the number of claims aris¬ 
ing v/hen the member’s claim matured. Before 
the member’s claim matured, the contract became 
unenforceab’e except as provided by Proviso 2 to 
S. 52 (1), Insurance Act. The association by con¬ 
vening meetings of its members unanimously pass¬ 
ed resolutions making the necessary amendments 
in the Articles of Association. The member, on the 
maturity of his claim, contended that he was 
governed by the articles of the association as they 
existed on the date of his enrolment and that the 
association had no power to alter the articles so 
as to affect his interest: 


Held, that as the association which was regis¬ 
tered under the Companies Act of 1913 had power 
to alter their articles in good faith for the bene¬ 
fit of the association as a whole, the alteration 
was binding on the member particularly when 
he had notice of the meeting and had said no¬ 
thing against the irregularity of resolutions pass¬ 
ed. AIR (Vol 32) 1945 Nag 187: 1945 NLJ 249: 

ILR (1945) Nag 599. 

_S. 20 — Articles of Association — Alteration 

in articles — Procedure. 

The provisions of the articles of a company 
form part of the contract between a member or 
a share-holder and the company and one party to 
a contract cannot add terms to the contract 
without the knowledge or consent of the other 
party. Hence any alteration in the articles can¬ 
not in any way be binding upon the member from 
whom notice of the meeting at which the altera¬ 
tion was made was withheld. AIR (Vol 28) 1941 
Mad 354: (1940) 2 MLJ 721: 52 MLW 741: 1940 
MWN 1173: 195 Ind Cas 265. 

_Ss. 20, 81 — Amendment of articles — No 

notice under S. 81 — Amendment is ultra vires and 
invalid. 

According to S. 20, the articles cannot be 
amended except by a special resolution passed at 
an extraordinary meeting, and due notice ol the 
proposed resolution has to be given; under S. 81, 
where no such notice is given, the amendment of 
the articles in invalid and ultra vires. AIR (Vol 
27) 1940 Lah 243: 190 Ind Cas 819. 

-Ss. 20, 26 — Alteration of articles — Procedure 

_ High Court wrongly confirming alteration with¬ 
out its being first approved by the Local Govern¬ 
ment — Whether can cancel confirmation. 

Where a company registered under S. 26, Com¬ 
panies Act, desires to alter its Memorandum of 
Association, the proper course for the company 
is to apply in the first instance to the Local Govt, 
for the approval of the proposed alterations and, 
if the Local Govt., approves them “as being consi¬ 
stent with the continuation of the license”, then 
the High Court can entertain the application of 
the company for the confirmation of the altera¬ 
tions. But where the High Court wrongly con¬ 
firms the alteration without its being first appro¬ 
ved by the Local Govt., the High Court can can¬ 
cel its wrong order because it is its duty to recall 
and cancel its invalid order if no right has ac¬ 
crued to any person in consequence of the illegal 
order. AIR (Vol 24) 1937 All 432: (193G) ALJ 

1129: ILR (1937) All 202: 169 Ind Cas 500. 

-S. 20, Sch. I, Table A, Regn. 83 — Scope — 

Articles of Association — Directors — Resolution, 
at genera! meeting increasing number of directors^ 
validity of — Special resolution, necessity of. 

The' Articles of Association of a company pro¬ 
vided that ‘unless otherwise determined by gene¬ 
ral meeting’ the number of directors shall not be 
less than five or more than nine. The company 
by a general meeting without a special resolution 
resolved to increase the number to sixteen : 

He’d, that the increase in the number of direc¬ 
tors did not involve any alteration of the articles 
and that the resolution passed at the general meet¬ 
ing was valid. 

Held, also, that such a provision implied that 
it was open to the share-holders to vary the num¬ 
ber of directors therein referred to without m 
any wav necessitating an alteration in the arti¬ 
cles itself and that S. 20. Companies Act did not 
apply to such a case. AIR (Vol 20) 1933 All 344: 
0933) ALJ 290: 55 All 399: 143 Ind Cas 7 (DB). 
_—S. 20 — Alteration of articles — Notice of meet¬ 
ing — Sufficiency and validity. 
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In determining whether a notice given by the 
■directors of a meeting gave sufficient notice of the 
business to * be conducted at the meeting, 
the nature of the articles of the company 
concerned, the nature of the notice given, and the 
nature of the business placed before the meeting, 
must be considered. 

If the directors issue a circular in which they refer 
to certain important alterations, with regard to 
Cl. X, whereas there are equally important altera- 
tions in Cl. Y, it cannot be said that the share¬ 
holders have sufficient notice of the proposed al¬ 
teration in Cl. Y. 

I he Plaintiff who was a share-holder in the de¬ 
fendant company brought a suit for declaration 
that certain special resolutions confirmed at two 
exti aoi dinary general meetings of the company 
were invalid and void and for an injunction to res¬ 
train the company from acting upon them. The 
ground alleged was that the notice convening the 
meetings was insufficient. The company was in¬ 
corporated in 1876. In 1927 the directors desired 
to recast the Articles of Association and to have 
a formal agreement drawn up defining the dura¬ 
tion and the powers of the managing agents. The 
changes in the articles in fact increased the powers 
and lessened the responsibilities of the directors 
and servants of the company; with regard to the 
agreement with the managing agents an agree¬ 
ment for compensation was made in the event of 
the company being wound-up by which the agents 
were entitled to receive as compensation average 
bonous for seven years prior to the date of winding 
up. The managing agents were also given the 
power to assign or transfer the agency and the com¬ 
pany was compelled to employ as agents their trans¬ 
ferees or assigns. 

None ol the changes mentioned above was set 
cut in the notice. On the other hand, the notice, 
referred only to the holding of shares in joint names, 
alterations in voting power, provisions for the re¬ 
cording oi votes etc., and as regards the agreement 
with the managing agents, the notice only referred 
to Cl. 17 of the articles which mentioned the com¬ 
pensation to the agents. It dicl not state the 
amount of compensation or the various other 
powers conferred on them. 

Held, that the circular was misleading and cal¬ 
culated to mislead the share-holders into think 
ing that the proposed business was of a formal 
nature, the meeting was not duly convened ancl 
the resolutions were invalid. AIR (Vol 18) 1931 

Bom 354: 33 Bom LR 556: 133 Ind Cas 829. 

--S. 20 — What amounts to. 

Ihe moving or passing of a resolution regulating 
the business of the members upon the happening 
of a sudden and unexpected emergency due to un. 
muni rainfall does not amount to an amendment 

of the Articles ol Association. AIR (Vol 17) 1930 
All 661 (DB). 

-S. 20 — Terms about debentures — Power to 

modify terms must be exercised in the interest ol 
a c lass as a whole. 

To give a power to modify the terms on which 
debentures in a company are secured is not un¬ 
common in practice. The business interests of the 
company may render such a power expedient even 
in the interests of the class of debenture-holders 
as a whole. The provision is usually made in the 
form of a power, conferred by the instrument 
constituting the debenture security, upon the ma¬ 
jority of the class of holders. It often enables 
them to modify, by resolution properly passed the 
security itself. The provision of such a power to 
a majority bears some analogy to such a power as 
that conferred by S. 13 of the English Companies 
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Act of 1908, which enables a majority of the share¬ 
holders by special resolution to alter the Articles 
of Association. There is, however, this restriction 
of such powers, when conferred on a majority of 
a special class in order to enable that majority 
to bind a minority. They must be exercised sub¬ 
ject to a general principle that the power given 
must be exercised for the purpose of benefiting the 
class, as a whole, and not merely individual mem¬ 
bers only. Subject to this, the power may be un¬ 
restricted. AIR (V 14) 1927 PC 62 ; 101 Ind Cas 
897. 

-S. 20 — Director’s qualification. 

A joint stock company cannot alter the qualifi¬ 
cation for its directors by a resolution passed by 
an ordinary general meeting of the company pro¬ 
viding for a different qualification. It can alter the 
same only by a special resolution as required by S. 
20. AIR (Vol 14) 1927 Bom 609 : 105 Ind Cas 541 
: 29 Bom LR 1362. 

-S. 20 — Scope — Bona fiile alteration not ap¬ 
posed to Memorandum is permissible — Inconsis¬ 
tency with special contract — Contractee, even if 
share-holder is not bound. 

A share-holder in the company must be taken to 
know that one of the incidents of membership of 
a company is that the company may, by adopting 
the proper method, bona fide alter its articles in 
a way which may prejudicially affect his interest 
and provided that the alteration in the article is 
not inconsistent with the objects set out in the 
memorandum of Association, and is bona fide 
made in the interest of the company, the plaintiff, 
as a share-holder, in ordinary circumstances would 
be bound by such an alteration. But a special 
contract may be made with the Company, in the 
terms of or embodying one or more of the articles 
and if an alteration of the articles so embodied is 
inconsistent with the real bargain between the 
parties the contractee, even though he might be 
a share-holder in the Company will not be bound. 
A company cannot break its contracts by altering 
its articles. The company was a Life Insurance 
Company. The insured was allotted shares. The 
insured was entitled under the contract to draw 
B om the company a certain sum on a certain date. 
In the meanwhile the Company altered its Articles 
ol Association, by which such sums were made 
payable out of a special fund. At the time that 
tiie amount became payable to the insured, that 
lund was insolvent and was not in a position to 
clear the debt in a lump. 

Held, that the effect of the alteration of the 
ai tides was that it involved a fundamental breach 
ol a contract which the company had previously 
entered into with the insured and in respect of 
that contract the article was inapplicable. In res¬ 
pect of that contract although the insured was a 
share-holder in the company, in respect of this 
debt the directions would not be acting ultra vires 
in paying the sum out of the general assets of the 
company which the directors were at liberty to 
allocate for the purpose of liquidating this‘and 
other business claims. AIR (Vol 12) 1925 Cal 690 
: 90 Ind Cas 86 : 52 Cal 239. 

“ S. 20 -— (1882), Ss. 8, 12 and 76 — Memoran¬ 
dum of articles — Special agreement between Di¬ 
rectors and Secretary — Absence of — Effect of. 

There must be a special agreement between the 
Directors and the Secretary to the effect that the 
latter accepted office under the new articles and 
ihe court cannot infer any such agreement from 
the laets of the case. Anything appearing in the 
articles of association which does not find a place 
in the memorandum of association may be altered 
by special resolution under S. 76 of the Act. (1909) 
33 Mad 36 ; 5 MLT 290 : 1 Ind Cas 803 (DB). 
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-s 21. 

_S. 21 — Articles of company — How far con¬ 
stitute contract between members inter se — Whe¬ 
ther regulate rights outside company relationship. 

By virtue of S. 21 of the Companies Act, the 
Articles of a company constitute a contract not 
only between the company and the members but 
also between the members inter se. But the con¬ 
tractual force given to the articles by the section 
is limited to matters arising out of the company 
relationship of the members as members. It does 
not extend beyond that and convert the articles 
into a contract or covenant in reference to rights 
entirely outside the company relationship, and 
does not affect or regulate the rights arising out 
of a commercial contract with which other mem¬ 
bers have no concern. 

Accordingly an article of a company providing 
for reference of disputes between its members to 
arbitration in the manner therein specified does 
not constitute an agreement for arbitration bet¬ 
ween the members in relation to disputes as to 
rights which are entirely outside the company re¬ 
lationship and arise out of a commercial contract 
between individual members in which the other 
members have no interest. (1949) 53 CWN 505. 

-S. 21 (1) — Scope and effect — Articles of as¬ 
sociation — If constitute contract between mem- 
bcs inter se — Right of minority share-holder to 
sue — Company, if proper plaintiff. 

Per Gentle, J. — The articles of association of 
a company constitute a contract between each 
member with the other members to observe the 
provisions in the articles. It follows that when 
some members of a company, it may be the ma¬ 
jority of members do not carry out the terms of 
that agreement which each has made with all 
other members to observe and carry out the pro¬ 
visions in the articles but they act contrary to the 
articles one or more of the other members has or 
have the right to come to the Court and ask for 
the agreement to be enforced against those mem¬ 
bers who have violated their obligations. In a 
suit by the minority share-holders concerning the 
affairs of the company, the company properly 
can, and indeed should be a plaintiff. (1946) 50 
CWN 310. 

_S. 21 — Insurance company — Share-holder 

also policy-holder — Rights and liabilities — How 
determined. 

Where a share-holder of an Insurance Company 
is also a policy-holder, his rights and liabilities as 
a shareholder are quite separate and distinct 
from those which accrue to him in his capacity as 
a policy-holder. The first are governed by the 
Company’s articles of association, the application 
for allotment, the share certificate and so forth, 
and the second, by the insurance policy. So far 
as the insurance aspect of the share-holder’s rights 
are concerned, one cannot travel beyond the terms 
of the policy. Similarly the policy is irrelevant 
when considering his position as a share-holder in 
the company except in so far as it may be permis¬ 
sible to look to it for the purpose of resolving am¬ 
biguities, if any, in the prospectus, articles or 
share certificate. (1946) 1946 NLJ 128. 

-S. 21 — Scope Memorandum and articles, 

effect of — Contract. 

Obiter — The Memorandum and Articles of As¬ 
sociation of a company do not constitute any con¬ 
tract in themselves. 

Even if the Memorandum and Articles of Asso¬ 
ciation are held not to constitute a contract in 
themselves, an implied contract may be proved 
by the acts of the parties on the terms set out in 
the Articles of Association of the Company. 


Where in pursuance of certain articles acted up¬ 
on by the company, a share-holder was appointed 
managing director and acted as managing direc¬ 
tor for 11 years and he was remunerated in accord¬ 
ance with the terms set out in the articles, the 
articles constitute an implied contract between 
the company and the share-holder so as to entitle 
him to the declaration that he was the managing 
director of the company. AIR (Vol 29) 1942 Lah 
47 : 43 PLR 619 : ILR (1943) Lah 28 : 199 Ind Cas 
667 (DB). 

-8. 21 — Scope —* Articles constitute contract. 

According to S. 21, the Articles of Association are 
binding on the company as well as on the mem¬ 
bers thereof. The Articles of Association consti¬ 
tute a contract inter se amongst the share-holders, 
and where the articles have been acted upon by 
the comoany and the members, the articles con¬ 
stitute an implied contract between the members 
and the company. 

Consequent^, where in pursuance of certain 
articles acted upon by the company, a member was 
appointed Managing Director of the Bank and 
acted for eleven years in that capacity, the articles 
constitute an implied contract between the mem¬ 
bers and the company, a suit for performance of 
which lies in a Civil Court. AIR (Vol 27) 1940 Lah 
243 : 190 Ind Cas 819. 

-S. 21 (2) — “Debt”, meaning of. 

It is no doubt true that money becomes a debt 
when it is due under the Articles of Association 
and Memorandum, but money does not become 
due merely because signatories of the Articles of 
Association or the Memorandum have undertaken 
to purchase shares and pay for them. There is a 
distinction between money which is due and money 
which is presently due and it is only money which 
is presently due which can be described as a debt. 
AIR (Vol 26) 1939 All 739 : 1939 AWR (HC) 746 ; 
(1939) ALJ 950 : 185 Ind Cas 501. 

-S. 21 (2) —s Forfeiture of shares — Signatories 

of Memorandum undertaking to purchase certain 
shares — No time for payment fixed — Shares, if 
can be forfeited on failure to pay before date. 

The signatories of the Memorandum and Arti¬ 
cles of Association of a certain company undertook 
to purchase certain number of shares each. There 
was no term in the Articles of Association or Memo¬ 
randum by which the signatories contracted to pay 
any sum on any particular date or any particular 
time or on demand. The signatories failed to pay 
the prescribed amount of their shares on or before 
the date fixed by the directors for payment by the 
members of the public subscribing for the shares, 
and their shares were forfeited. 

Held, that the amount was not presently due 
from the signatories and, therefore, their shares 
were not liable to forfeiture. AIR (Vol 26) 1939 
All 739 : 1939 AWR (HC) 746 : (1939) ALJ 950 : 185 
Ind Cas 501. 

-Ss. 21, 25 — Articles of Association — Contrac¬ 
tual liability — Right of members to inspect and 
take copies of minute book — Rules under Articles 
of Association restricting right of inspection of 
minute book and of taking its copies, if ultra vires 
— Right to take copies when implied — Member 
having no particular or special interest — His right 
to take copies — Suit for injunction restraining 
Association from preventing members from taking 
inspection and copies cf minute book and for de¬ 
claration — Declaration when can be granted. 

A power to regulate a right cannot be used to 
abrogate it, where members have under the arti¬ 
cles a contractual right of inspection, that cannot 
be reduced by the power given to make rules, into 
a mere right to claim inspection subject to the 
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Committee’s approval. No matter how limited the 
grounds for refusing inspection might be, making 
the right of inspection a matter of the discretion 
of the Committee fundamentally alters the article, 
for a contractual right of inspection just as a sta¬ 
tutory right of inspection can be exercised what¬ 
ever the motive or interest of the member may be. 

But a contractual right of inspection does not of 
itself imply a right to take copies any more than 
a statutory right would do. In the case of a statu¬ 
tory right of inspection, the Court will not imply 
a right to take copies unless the statutory right 
would otherwise be of no avail, or practically use¬ 
less. There must be some other circumstance to 
make it necessary to imply such a term. All the 
circumstances must be considered before any term 
is implied. A Court will not imply such a term 
unless driven to the conclusion that it must be 
implied, nor will it imply in wider term than is 
necessary. 

The Plaintiffs were members of the defendant 
Association and under the Articles of Association, 
were entitled to inspect the records of the proceed¬ 
ings of the Committee “subject to such regulations 
as the Committee may from time to time deem 
expedient”. The Committee passed certain rules 
by which the right of inspection was much a mat¬ 
ter for the discretion of the Committee and no 
copies or notes of the minute book were allowed. 
Plaintiffs brought a suit for an injunction to res¬ 
train the defendant Association from preventing 
the plaintiff from having access to the proceeding 
books for the purpose of perusal and inspection 
and from preventing the plaintiffs from making 
extracts from these books and for declaration. The 
object of taking copies was to find out as to who 
was responsible for the embezzlement of certain 
amount, and the plaintiffs had suspected that one 
of the members oi the Committee was the real cul¬ 
prit and rest of the members desired to shield him. 

He'd, that although a contractual right of ins¬ 
pection did not of itself carry with it any right 
to take copies the plaintiffs had certain rights on 
.this point under the Common Law and the Com¬ 
mittee could not by rules made under the Articles 
deprive the plaintiffs of such rights. Therefore, 
the rules on those two points were ultra vires and 
invalid 


(7 of 1913), S. 21 117 & 

tal otherwise than in accordance with the Articles- 
of Association and the provisions of Chap. V of the 
Act. The mere passing of a resolution by the di¬ 
rectors without notice of call being served on the 
share-holders, is r.o valid call, in the absence r i evi¬ 
dence that the notice has been dispensed with by 
the Articles of Association. AIR (Vol 19) 1932 Cal 
716: 59 Cal 1186: 36 CWN 589: 140 Ind Cas 252. 
-S. 21 — Articles are contracts. 

Though articles of association can neither con¬ 
stitute a contract between a company and an out¬ 
sider, nor give any individual member special con¬ 
tractual rights beyond those of the members gen¬ 
erally, yet they do in fact constitute a contract bet¬ 
ween a company and its members in respect of 
their ordinary rights as members. AIR (Vol 15) 
1928 Bom 252 : 52 Bom 477 : 30 Bom LR 549 : 110 
Ind Cas 33 (DB). 

-S. 21 — Amalgamation with another company^ 

Limited company has statutory right to amal¬ 
gamate itself with another company and no ex¬ 
press power in the Memorandum of Association is 
necessary for the purpose. AIR (Vol 12) 1925 Bom 
49 : 26 Bom LR 987 : 90 Ind Cas 580 (DB). 

-S. 21 — Share-holder — Debtor — Charge on 

shares for debts. 

The person owing money to a registered com¬ 
pany who becomes a share-holder and bound by 
the articles of the association, becomes also bound 
by the provision (where it exists) In the articles 
by which any debt due by a share-holder to the 
company is made a first charge on the share. AIR 
(Vol 6) 1919 Mad 1161 : 22 MLT 520 : 7 LW 114 : 
(1918) MWN 51 : 43 Ind Cas 508. (DB). 

-S. 21 — Company — Contract with a Company— 

Memorandum and Articles of Association — Com¬ 
mission contract — Contract with promoters. 

The Memorandum and Articles of Association 
of a Company embody only the social contract, 
that is, a contract between the share-holders in¬ 
ter se and possibly between the share-holders, and 
the directors, and do not constitute any contract 
between the Company and its promoters. (1908) 
10 Bom LR 141 (143) : 3 MLT 197 (DB). 

-S. 22. 

-S. 22 — Registration of Life Insurance Corn- 


Held, a’so that S. 21, merely converted the Arti¬ 
cles into a contract between the company and its 
members and must, be construed to mean that the 
plain till's though given a right to inspect the mi 
nutes could only take copies of them if that were 
permissible under their Common Law rights, anc 
if it was not necessary to imply any such term ir 
this contract. But as plaintiffs had not shown an\ 
particular or special interest than the interest ol 
the other members, he could not take copies of the 
minutes. 


H. Id, also, that in such cases the claim for de¬ 
clare lion could only be granted if a case for an 
injunction was established. AIR (Vol 25) 1938 
Cal 89 ; 42 CWN 1G1 : 178 Ind Cas 8G1. 

•-S. 21 — A suit by a company which Is not un¬ 

der liquidation for recovery of arreas of allotment 
money and call money due on shares allotted to 
the defendant is cognizable bv a Court of Small 
Causes. AIR (Vui 20) 1933 Lah G57 : 34 PLR 592 
: 143 Ind Cas 723 el). 

-S. 21 (2) — Share-holder — Unpaid share ca¬ 
pital — When can be called — Resolution of direc¬ 
tors without notice to share-holders — Whether a 
valid call. 


The Companies Act makes no provision for the 
exercise ol the power to call up unpaid share capl- 


pany — ElTcet. 

Where a company has been registered under the 
Companies Act, it is subject to all the provisions 
of the Act and where it carries on life insurance 
business, it is in addition subject to the provi¬ 
sions of the Life Insurance Companies Act of 1912. 
AIR (Vol 21) 1934 Cal 63 (64) : 37 CWN 1159 : 
35 Cr LJ 492 : 147 Ind Cas 848. 

-Ss. 22, 82 — Alteration of articles — Regis¬ 
tration — Alteration to carry on illegal business 
— Power of Registrar to refuse registration. 

Where a company passed a special resolution 
altering its Articles of Association so as to en¬ 
able it to carry on the business of another com¬ 
pany which had been compulsorily wound up as 
constituting a lottery, and to grant inte- 
rest bearing loans by lot, and the Assistant Re¬ 
gistrar of Joint Stock Companies refused to regis¬ 
ter the resolution : 

Held, that in registering the alteration of arti¬ 
cles under S. 82. the Assistant Registrar had a 
discretion similar to that which he has under S. 22 
in registering the Memorandum and Articles of 
Association and he acted rightly in refusing to 
register the resolution AIR (Vol 20) 1933 Mad 
129 (129) : 63 MLJ 917 : 36 MLW 942 : 141 Ind Cas 
177 (2.. 
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_S. 22 — Articles of Association — Person deal¬ 
ing with company. 

A person dealing with the company must take the 
articles to be such as appear at the office of the 
Registrar of Companies to be in force. If the 
•directors propose to do something in excess of 
their powers thereunder’ he is not entitled to 
assume that their powers have been extended by 
a special resolution, for such a resolution, if pas¬ 
sed would be registered. AIR (Vol 14) 1927 Cal 
299*: 45 CLJ 96 : 100 Ind Cas 875 (DB). 

g 23. 

-S. 23 — Company’s legal entity and its rights 

and rights of individual share-holders must be 
distinguished — Misuse of powers by directors for 
their own advantage — Whether has no effect 

on company. 
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_-S. 23 — Company and firm — Distinction. 

Under S. 23, from the date of registration a cor¬ 
porate body distinct from the members composing 
it comes into existence as legal entity. Under 
S. 239, Contract Act, the persons who have enter¬ 
ed into a partnership with one another are called 
collectively “a firm” and though suit may be bro¬ 
ught by or against firm in the name of the firm, 
the general doctrine that there is no such thing 
as a firm known to the law remains in force. AIR 
(Vol 18) 1931 Bom 178 : 38 Bom LR 111 : 130 Ind 
Cas 598 (DB). 

-S. 23 — Verification of pleadings. 

provisions of O. 29, R. 1, Civil P. C., are per¬ 
missive and do not exclude the operation of O. 6, 
R 14 Civil P. C., in a proper case to a company. 
AIR (Vol 18) 1931 Sind 178 : 26 SLR 58 : 134 Ind 

r, 11 nc\ /TYR'i 


The distinction should be clearly marked, observ¬ 
ed and maintained between an incorporated com¬ 
pany’s legal entity and its actions, assets, rights 
and liabilities on the one hand, and the individual 
share-holders and their actions, assets, rights, and 
liabilities on the other hand. 

Where the directors of a company misuse their 
powers as directors to their own advantage, their 
action, as against the company, will be of no effect 
and the Court will not inquire whether the com¬ 
pany derived any benefit from such transactions. 
AIR (Vol 24) 1937 PC 279 : \l0 Ind Cas 545. 

- S. 23 —- Suit — Share-holder — Right to sue — 

Proper plaintiff. 

It is clear law that in order to redress a wrong 
done to the company, the action should prima 
facie be brought by the company itself. The will 
of the majority of the share-holders is ordinarily 
the will of the company for this purpose. Where 
the acts complained of can be ratified by the 
majority, there is nothing for which the company 
can sue. The rule that it is the company which 
must decide whether the litigation should be un¬ 
dertaken, ought, therefore, to be limited to cases 
where the act complained of is ratifiable. If the 
majority of its shares are controlled by those aga¬ 
inst whom the relief is sought, the complaining 
share-holders may sue on their own names, but 
must show that the acts complained of are of a 
fraudulent character or beyond the powers of the 
company . It is not necessary, as a matter of law, 
fonnally to ascertain the views of the majority 
before proceeding, but nevertheless, if no reason 
is given for the corporation not being consulted 
before litigation is undertaken, it must be clearly 
alleged, and made to appear, that the transaction 
is fraudulent or ultra vires. AIR (Vol 24) 1937 
Cal 645 (646. 647) : 41 CWN 1137 : ILR (1938) 1 
Cal 90 : 173 Ind Cas 622 (DB). 

-S. 23 — Suit — Chief Officer authorising Se¬ 
cretary to file suit — Suit by Secretary proper. 

Where the Chief Officer of a company, under the 
power given to him by the Articles of Association 
appoints a Secretary for the management of the 
affairs of the company and gives to him the power 
for filing and defending suits for and on behalf 
of the company and such Secretary, in one of the 
suits filed by him on behalf of the company des¬ 
cribes himself as Secretary of the company, the 
suit is properly instituted. AIR (Vol 24) 1937 Lah 
751 : 39 PLR 173 : 175 Ind Cas 894. 

-S. 23 — Companies, status of. 

Companies incorporated under the Companies 
Act are separate legal entities. AIR (Vol 20) 1933 
Pat 196 : 14 PLT 149 : 12 Pat 216 : 146 Ind Cas 
56 (DB). . 


_§ 24 

_s’ 24 (1) — Applicability — Company regis¬ 
tered under Part VIII. 

Section 24 (1), Companies Act, applies proprio 
vigore to companies registered under Part VIII of 
the Act, and a certificate of incorporation is con¬ 
clusive evidence that all the requirements of the 
Act in respect of registration have been complied 
with and that the association is a company autho¬ 
rised to be registered and duly registered undei 
the Act. (1947) ILR (1947) 2 Cal 1. 

_S. 24 — Incorporation — Effect on agreements 

before incorporation. 

An agreement entered into by the promoters of 
a company before incorporation of the company 
cannot be enforced by the company even though 
the company has, after its incorporation, adopted 
and ratified it. AIR (Vol 33) 1946 Cal 23 : ILR 
(1944) 2 Cal 101. 

-S. 24 — Presumption. 

Under S. 24, Companies Act, the memorandum of 
association and the prospectus must be deemed to 
have been properly signed, registered and presented 
to the Registrar, and that no evidence can be ad¬ 
mitted to the contrary. Under S. 30 a person 
shall be deemed to have agreed to become a mem¬ 
ber of the company on his subscribing to the me¬ 
morandum and on its registration is properly en¬ 
tered as a member. He cannot plead that he subs¬ 
cribed the memorandum subject to any reserva¬ 
tion. (1928) 108 Ind Cas 451 : 26 ALJ 347. 

-S. 24 — (1882), S. 6 and 41 — Finality of — 

Matters preceding to registration —» Compliance 
with. 

A certificate of incorporation of a company un¬ 
der the Companies Act (VI of 1882) is conclusive 
as to the fact of incorporation and that all the 
previous requisites of the Act in respect of regis¬ 
tration have been complied with. The statutory 
condition that the memorandum of association 
must be signed by seven persons is as much a con¬ 
dition of registration as any other requisition to 
be found in the Act which is preliminary to regis¬ 
tration. 40 Cal 1 : 39 IA 237 : 16 CWN 937 : 23 
MLJ 2i5 : 16 CLJ 642 : 14 Bom LR 1211 : 12 MLT 
449 • 5 Bur LT 211 : (1912) MWN 1097 : 10 ALJ 
486 : 6 LBR 119 : 16 Ind Cas 70 (PC). 

-S. 26. 

-Ss. 26, 48 — Income Tax Act — Association in¬ 
corporated not for earning profits and declaring 
dividends — Reliefs under S. 48, whether avail¬ 
able — Such association whether exempted from 
income-tax. 

An association incorporated under S. 26. as an 
Association limited by guarantee not existing for 
earning profits and prohibited under the law from 
declaring any dividends to its members, and to 
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which no relief under S. 48, Income Tax Act, is 
available, is not exempted from being assessed to 
income-tax. AIR (Vol 23) 1936 All 764 (767) : 
(1936) ALJ 1085 : 1936 AWR 664 : 58 All 1003 : 
166 Ind Cas 38 (DB). 

-S. 28. 

* 28 — Shares — Transfer — Discretionary 

power of directors to refuse transfer — Interference 
by Civil Court. 

The right of share-holder to transfer his shares in 
a company is absolute but it can be restricted by 
contract, which has to be found in the Articles of 
Association. Even in a case where the power to 
refuse registration of transfer of shares is conferred 
on the directors of a company in absolute terms, the 
refusal must not be arbitrary. Provided they act in 
a bona fide manner, the directors are not bound to 
give any reason. But if they give reasons, the Court 
can examine them, but it will not overrule the deci¬ 
sion of the directors merely on the ground that it 
would have reached a different conclusion. If the 
directors refuse registration on any wrong principle, 
their act can be rectified. When consent for the 
transfer of shares is withheld by the directors for 
reasons which cannot stand scruitiny, and no objec¬ 
tion is raised of a personal kind against him on 
whom the shares have developed by operation of 
law, to recognise a power in the directors to refuse 
the transfer is to countenance an abuse of powers 
vested in them for the due and efficient management 
of the company. AIR (V 30) 1943 Mad 743 • (1943) 
2 MLJ 201: 213 Ind Cas 334. 


--S. 28 — Shares Transfer and transmission, dis¬ 
tinction between — Transmission — Lien effect on. 

Transfer and transmission of shares in a company 
arc quite distinct from each other. The former is 
based upon the act of parties; the latter is the result 
of the operation of law. hi the case of a transmission 
of shares they continue to be subject to the original 
liabilities, and il there was any lien on the shares 
lor any sums due, the lien would subsist, notwith¬ 
standing the devolution of the shares. AIR (Vol 30) 
1943 Mad 743: (1943) 2 MLJ 201: 213 Ind Cas 334. 

- S. 28, Sch. I, Tabic A, Art. 24 — Shares — For¬ 
feiture — Condition necessary. 

In the case of forfeiture ol tin* shares of a share¬ 
holder by the company, a strict adherence to the 
provisions of the contract between the company and 
the share-holders is necessary and no forfeiture of 
property can be made unless every condition pre¬ 
cedent has been strictly and literally conmliod with 
a very little inaccuracy being as fatal created 

AIR (Vol 29) 1912 Cal 510: 45 CWN 1075- ILK 
(1942) I Cal 132: 203 Ind Cas 469. 


— -—S. 28, Sch. I, Table A, Art. 24 — Shares — For¬ 
feiture — Necessary conditions. 

The failure of the directors to appoint or fix in 
the resolution the place at which and the persons 
to whom the call money is to be paid renders the 
resolution and the notices of calls invalid and ultra 
vires and there can be no forfeiture of the shares 
for non-payment of the calls. 

A notice requiring payment in respect of calls and 
allotment money is bad if it requires payment of 
too large a sum and of sums which are not due 
and. a forfeiture based upon the failure to pay 
the allotment money is bad. invalid and ultra vires 
AIR (V 29) 1942 Cal 516 : ILR (1942) 1 Cal 132 • 45 
CWN 1075 : 203 Ind Cas 469. 


(7 of 1913), S. 26 1180 

-Ss. 28, 34 — Transfer of shares in blank—Death 

of original transferor — Transferee can fill in the 
necessary particulars. 

Whether it be a matter of agency or authority or 
contract, the transferee in cases of transfers of 
shares in blank has the right to fill in the necessary 
particulars including his own name as transferee 
and the date of the transfer. After the death of 
the original transferor, the instrument will be 
complete alter filling the particulars and transferee 
will be entitled to have his name registered as the 
holder of the shares in the company’s registers. 
AIR (V 29) 1942 Cal 461: ILR (1942) 1 Cal 122- 45 
CWN 1109: 201 Ind Cas 778. 

- S. 28 — Transfer of share — Local situation. 

The general rule is that the local situation of a 
share is the place where the share can be transferr¬ 
ed on the register of the company. AIR (Vol 26) 
1939 Bom 447: ILR (1939) Bom 611: 41 Bom LR 
934: 185 Ind Ca s 870. (DB). 

- S. 28 — Purchase of shares—Conditional pur¬ 
chase—Condition broken — Share-holders’ remedy 
— Acquiescence — Laches. 

A person purchased some shares on condition of 
his being appointed Chairman of the Local Board. 
He was allotted shares and appointed Chairman 
but subsequently he was dismissed and thus there 
was a breach of the condition. But he acquiesced 
in the position and he continued to remain a share¬ 
holder by authorising the company to sell the 
shares in his behalf, by sending money for the 
Govt, stamp duty on a transfer: 

Held, that the remedy for the breach of the 
condition by bis dismissal was by an action for 
damages and not in getting his name removed from 
register of share-holders; 

Held, also that be could not get his name 

removed from the register of share-holders having 

acquiesced in the position of a share-holder. That 

even assuming that be was entitled to repudiate 

the contract to take shares and have his name 

removed from the register of share-holders, the 

lact that ho lay idle for seven years and took 

• ■ 

no steps whatever to have his name removed from 
the register barred any claim of his to have this 
done. Where there is a right of repudiation, there 
must also be active steps taken to rectify the 
share register. AIR. (V 2*3) 1936 Lah 700 : 38 PLR 
931 : 17 Lah 793 : 166 Ind Cas 406 (DB). 

-S. 2S — Lien on shares of members for debts 

due from them—Pledge of shares to third party with 
notice to company — Effect — Pledge by Managing 
Director — Notice to company, if to be presumed — 
Pledge after liquidation without permission of Court 
—Validity. 

9 

A company has a lien upon the shares of its 
members for debts owing by the members to itself. 
If however a member pledges his shares to some 
third party as a security for a loan, and the com¬ 
pany has notices of the transaction, the company 
loses its lien for all debts owing by that member to 
the company subsequent to the knowledge of the 
company of the transaction. When the Manag¬ 
ing Director of the company having all the powers 
of the Board of Directors pledges his shares though 
in his private capacity, the company shall be 
deemed to have knowledge of the transaction. If 
the pledging transaction is carried on after the 
company has gone into liquidation and without 
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obtaining permission of the Court, it is void AIR 
(V 20) 1933 All 607 : (1933) ALJ 1322 : 55 All 810 : 

146 Ind Cas 801 

_S. 28 — Restrictions on transfer — Shares are 

prim a facie transferable. 

But there is no law which precludes the share¬ 
holders from contracting for value that they shall 
each submit to any reasonable restriction which they 
choose to agree to. A restriction which precludes a 
share-holder altogether from transferring may be 
invalid, but a restriction which does no more than 
give a right of pre-emption is valid. AIR (V 15) 1928 
PC 291: 30 Bom LR 1329: 5 OWN 871: 111 Ind Cas 

337. 

-S. 28 — Transfer of shares — Necessity for 

registration. 

To say that the registration of the transferee’s name 
is no part of the contract between the transferor and 
the transferee, is not the same thing as saying that sale 
can take place even without registration. AIR (Vol 
35) 1928 All 481 : 50 All 695 : 26 ALJ 627 : 115 Ind 
Cas 616. 

-S. 28 — Court sale — Transferability of shares. 

In the absence of anything in the Articles of As¬ 
sociation for bidding the same, a sale by Court of 
shares held by a member has the effect of transfer¬ 
ring the shares to the purchaser; If the contention 
should be that on a sale by the Court the shares 
do not pass to the purchaser, the burden is on 
those who put forward such contention to establish 
the same by reference to some provision in the me¬ 
morandum or Articles of Association of the company. 
AIR (V 15) 1928 Mad 571 : 1928 MWN 42 : 28 
MLW 932: 111 Ind Cas 225. 

-S. 28 — A transfer of a share cannot take effect 

without the sanction of the Company. AIR (Vol 14) 
1927 Lah 797 : 101 Ind Cas 568 (DB). 

-S.29 

-Ss. 29, 33 — Benami purchase of shares—Power 

of Court to recognise trust. 

Though, under Ss. 29 and 33, a registered com¬ 
pany is not bound to recognise trust in respect of 
its shares, it would not prevent the Court from 
considering the rights of parties and the propriety 
of dealings made by the company after notice of 
the trust given by the beneficiary. AIR (Vol 18) 1931 
Bom 269 : 33 Bom LR 250 : 133 Ind Cas 241 (DB). 
-S. 30. 

—S. 30 (2) —“Member”—Who is —Membership— 
Conditions precedent to — Agreement to take shares 
—Sufficiency. 

Every person who comes under the category of 
members under S. 30 (2) of the Companies Act is 
one who agrees to become a member of a company 
and one whose name is entered in its register of 
members. The section contemplates two things: an 
agreement and an entry in the register. An agree¬ 
ment alone does not create the status of membership. 
It is a condition precedent to acquiring such status 
of membership that the share-holder’s name should 
be entered on the register. A person cannot be a 
member under S. 30 (2) unless and until, even though 
he has agreed to became a member, of a company, 
his name is entered in the register of members in 
the manner reauired by S. 31. AIR (V 37) 1950 
Bom 149 : 1948 Comp. C 215 : 51 Bom LR 1012. 
-S. 30 — Subscribers of Memorandum of As¬ 
sociation—Allotment of shares—If necessary. 


A subscriber of a memorandum of Association be¬ 
comes by virtue of S. 30, Companies Act a mem¬ 
ber in respect of the member of shares subscribed 
by him. In the case of such subscriber, no allotment 
of shares is necessary nor is the entry of his name 
on the register of members necessary. AIR (Vol 35) 
1948 Oudh 197 : 23 Luck 210 : 1948 OWN 172 (DB). 

-Ss. 30 (2) and 38 — Allotment made and persons 

added as members of company — Subsequent cancel¬ 
lation on ground of want of sanction of company 
in general meeting—Rights of members—Directors 
and members of company same — Effect. 

Where two persons applied for shares in a 
company at a time when the company consisted 
of only six members and all of them were direc¬ 
tors and each of the applicants was allotted two 
shares at a meeting of five directors and their names 
were duly entered on the register of members of the 
company, the allotments must be regarded as valid 
and binding on the company. The directors cannot 
subsequently cancel the allotment on the ground of 
want of consent of the company at a general meeting 
as required by one of the Articles of Association. 
Though the applicants for shares must be deemed to 
contract on the footing of the Articles of Association 
they are not bound to inquire into the internal pro¬ 
cedure, or what is called “indooor management”. 
They are entitled to assume that the sanction of the 
company in the general meeting has, in fact been 
obtained. Addition of their names to the register of 
members constitute them members of the company 
according to S. 30 (2). 

Moreover, in the circumstances, when the com¬ 
pany consisted of only six members who were ail of 
them directors, it would amount to two descriptions 
of the same body. The fact that one of the members 
out of the six was absent, is too technical to be con¬ 
sidered. 

The company cannot alter the register of the mem¬ 
bers by themselves. Their remedy is to apply to the 
Court under S. 38. AIR (Vol 33) 1946 Mad 35: (1945) 
2 MLJ 432: 58 MLW 578: ILR (1945) Mad 728. 

-S. 30 (2) — Shares — Owner, who is. 

Only a person who is on the register is in the full 
sense of the word owner of the shares. AIR (Vol 30) 
1943 Mad 111: 55 MLW 653: 208 Ind Cas 270. 

-S. 30 — Prospectus changed in material parti¬ 
culars before allotment — Application for shares can 
be revoked. 

A person is entitled to revoke his application for 
shares in company when before the date of the 
allotment, the prospectus of the company is changed 
in material particulars, e.g., the minimum subscrip¬ 
tion is reduced from Rs. 40,000 to Rs 10,000. AIR 
(V 29) 1942 Mad 656: 1942 MWN 475: 55 MLW 
521: (1942) 2 MLJ 228: ILR (1943) Mad 133: 203 
Ind Cas 243. 

-S. 30 — Fraud — Cases of “fraud upon the 

minority”— Form of suit by members in minority'. 

In cases of “fraud upon the minority” if the wrong¬ 
doer has the balance of power, and, therefore, the 
company does not take action, there are two courses 
open. The minority may take the risk and boldly 
use the company's name. The other course, and what 
has been thought to be the better course, where die 
wrongful act is supported by the majority', is for the 
minority share-holders to sue in their own name or as 
a matter of convenience, for a share-holder to sue on 
behalf of himself and all the other share-holders. If 
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however, as generally happens and must happen 
-logically, the wrong-doers are also share-holders, 
these share-holaers, as a matter of course, must be 
excluded from the category of the plaintiffs, hence 
the phrase “except those who are defendants.” fn 
such cases the primary fraud must be clearly indica¬ 
ted. It is the gist of the action, although no doubt 
the pleading or the particulars may be so framed as 
to stress the dominance of the majority and the effec¬ 
tuation of the fraud through that dominance. Where 
a decision of the directors is attacked on the ground 
that it is injurious to the company the directors 
should be parties. Where that act of the directors 
so impeached has been confirmed and is still im¬ 
peached on the basis that the directors have got 
that confirmation by controlling the majority, still 
those directors should be parties. AIR (Vol 28) 1941 
Cal 174: 72 CLJ 458: ILR (1941) 1 Cal 30: 195 Ind 
Cas 36. 

-S. 30 — Expulsion — Company's right to expel 

member. 

Where a company by its resolution expels a mem¬ 
ber from membership and the articles of the com¬ 
pany at the date of expulsion do not empower it to 
deprive the expelled member of his share, the re¬ 
solution of expulsion has no effect, as, wh.le the ex¬ 
pelled member remains a share-holder, he must also 
remain a member. AIR (Vol 28) 1941 Mad 354: 
(1940) 2 MLJ 721: 52 MLW 741: (1940) MWN 1173 
: 195 Ind Cas 265. 

-S. 30 — Contributories — Father purchasing 

shares for minor sons—Father contributory—Bena- 
mi transaction. 
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and member of the company he is estopped, when 
the company goes into liquidation, from denying that 
he is a member or a share-holder, on the ground 
that the transfer was a mere colourable transaction 
and cannot object to his name being included in list 
of contributories. AIR (Vol 23) 1936 Lah 480* 17 
Lah 576 : 38 PLR 816 : 163 Ind Cas 670. 

-S. 30 — Termination of membership. 

The membership in a fund is not terminated by 
the mere appropriation of the share capital of a 
member towards the amount due by him to the fund 
in the absence of any forfeiture. AIR (Vol 23) 1936 
Mad 97 : 161 Ind Cas 331 (1) (DB). 

-S. 30 — Rights of share-holders — Suit by 

share-holders — Allegation of illegality — Appeal 
in general meeting — Exceptions to the supremacy 
of majority. 

Where an action is brought by share-holders, the 
plaintiffs should distinctly allege the illegality of 
the act complained of and the impossibility of getting 
the company to impeach its validity. Mere irregula¬ 
rities committed by the directors cannot give a cause 
of action to share-holders and entitle them to chal¬ 
lenge the validity of the resolutions passed, and the 
aggrieved share-holders must appeal to the com¬ 
pany. This supremacy of the majority is subject to 
certain exceptions. These come into play (1) where 
the act complained of is ultra vires the Company; (2) 
where the act complained of is a fraud on the mino- 
rity; (3) where there is an absolute necessity to waive 
the rule in order that there may not be a denial of 
justice. AIR (Vol 21) 1934 Bom 243: 36 Bom LR 
483: 151 Ind Cas 1082. 



In India, the presumption in law is that if a 
person buys property in the name of another but 
with his own money, the transaction is benami and 
that the property in what is bought is in the person 
whose money was used for the transaction. So where 
a father with his own money puchases shares of a 
company for his minor sons and signs the application 
form on behalf of his sons, the father must be consi¬ 
dered as owner of the shares and must be placed on 
the list of contributories. The same principle applies 
where the father purchases by transfer shares by 
signing his minor son’s name on the transfer form 
as transferee through himself. AIR (Vol 26) 1939 
Lah 515: 41 PLR 739: ILR (1939) Lah 299: 183 Ind 
Cas 176. (DB). 

S. JO — Liability to pay — Condition neces¬ 
sary. 


Although in the case of a person who subscribe: 
to the memorandum of association, no separate 
application for shares is necessary, yet an express 
allotment of shares to subscriber is necessar> 

in order to give rise to a liability to pay up the 
value of the shares. The liability to pay up tin 
value of the shares does not arise where there ha? 
been no valid allotment of shares to the subscriber 
AIR (Vol 26) 1939 Mad 498: (1939) 1 MLT 534 
/irv "7 MWN 324: 49 MLW 537: 185 Ind Cas 712 

; S * 30 ; CI * — Transfer of shares to person as 
qualification for directorship — Effect — Such per¬ 
son holding out that he is member — Fstonnel _ 

Liability. 1 


Where a person has been given shares or share' 
have been transferred to him, as qualification for ; 
directorship, such a transfer makes the transfers 
a member of the company within S. 30, cl. (2), anc 
where such person holds out that ho is a share-holdei 


Ss. 30, 156 — Signatories to Memorandum —» 
Membership from date of incorporation — Liability 
—Allotment not made due to default of first directors 

Liability, if can be avoided on this ground. 

The signatories to the Memorandum of Associa¬ 
tion of the Company become the first members of 
the company as from the date of incorporation men¬ 
tioned in the Registrar’s certificate. They are deemed 
to have agreed to become members of the company 
and on its registration are to be entered as members 
in its register of members. But neither this entry nor 
the allotment of shares is a condition precedent. Each 
subscriber at once by subscribing irrevocably agrees 
to take from the company the number of shares 
placed opposite his signature unless all its share 
capital has been allotted to other persons. The fact 
that no shares are allotted to him and that he has 
ceased to be treated as a member for a considerable 
time does not relieve him from liability'. 

The first directors ol a company are bound to see 
if allotment is made. They cannot avoid their liability 
to pay lor the shares by pleading their own default 
or negligence in not making the allotment of shares 
to themselves. AIR (Vol 21) 1934 Sind 39: 149 Ind 
Cas 869. 

S. 30 — Subscriber to memorandum, whether 
member of Company. 

Where a subscriber to the Memorandum of As¬ 
sociation of a company fails to pay anything towards 
die shares it is not necessary to bring a suit for speci¬ 
fic performance against him to compel him to take 
the shares he has agreed to take. By merely subscri¬ 
bing to the memorandum he becomes a member of 
the company and on his death, his heirs can be placed 
in the list ol contributories in a winding up. AIR 
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(Vol 20) 1933 All 334: (1933) ALJ 233: 55 All 417: 

AWR 587: 143 Ind Cas 762 (DB). 

. - S. 30 — Omission of name in register. 

Every subscriber to the memorandum of associa- 
jtion becomes a member ipso facto. From the mere 
omission of the entry of the names of the subscribers 
to the memorandum in the share register of members 
it does not follow that the subscribers to the memo¬ 
randum are not to be deemed to have agreed to be¬ 
come members. The first portion of the first para¬ 
graph of S. 30 lays down a rule of substantive law 
and the second portion lays down a rule of procedure. 
The subsequent portion does not govern the earlier 
portion. AIR (Vol 13) 1926 AH 550: 48 All 580: 24 
ALJ 691: 95 Ind Cas 927. 

-S. 30 — (1882), S. 45 — Shareholder — Minor 

Capacity — Rights and liabilities. 

A minor may be a member of a limited company. 
A shareholder who was a minor at the date of allot¬ 
ment of shares but after attaining majority received 
dividends and raised no objection to his name being 
included in the register of members, is estopped from 
denying as between himself and the company’s re¬ 
presentatives that he is a shareholder. A registered 
shareholder has a vested interest in the property of 
the company and may be liable to pay calls in the 
future. Being a person entitled to contest the com¬ 
pany’s affairs, he is bound to bear the burden at¬ 
tached to it. AIR (Vol 1) 1914 Bom 128 (2): 39 Bom 
331: 16 Bom LR 730: 27 Ind Cas 335 (DB). 

-S. 30 — ‘Member’ — Shares applied for on 

conditions — Conditions not fulfilled — Applicant s 
position. 

Where a person subscribed for a share but did 
not pay the value because the company was not 
started, he was not a member of the company but 
was only a creditor. (1913) 35 All 538: 11 ALJ 924: 
21 Ind Cas 915. (DB). 

—S. 30 — S. 45 of 1882 Act —Memorandum — 

Articles —Memorandum of association — Signature 
Surrender — Liquidation — Contributory of the 
Company. 
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holding out to the public that he is a share-holder 
and thereby he loses the right to have his name re¬ 
moved. If any person whose name is included in the 
register becomes aware that circumstances are such 
that if proceedings are brought against the company 
he would succeed in having his name removed and 
the register rectified he must do so promptly. He 
must not stand by and wait and then at a later stage, 
with knowledge he has been held out to the public 
as a share holder of the company, seek to have his 
name removed. It makes no difference in principle 
where he had applied for shares to be allotted to him 
by the company expecting to have his name in the 
share register for that number of shares as allotted 
and where he is included as transferee, if he had 
assented to his name being included amongst the 
share-holders. AIR (Vol 26) 1939 Mad 803: 49 MLW 
431: (1939) MWN 666: (1939) 2 MLJ 122: 189 Ind 
Cas 309. 

—S. 31 — Register of share-holders conclusive nature 
of — Person entered as share-holder treated as such 
and acting as such — Whether can deny himself the 
position to protect himself from liability. 

The register of share-holders in a company is not 
absolutely conclusive. But it is necessary not only 
from the point of view of the law but as a matter of 
policy to see that it is as conclusive as it can be made 
consistently with a proper interpretation of the 
Companies Act. The contesting share-holder is as 
much estopped from going against the register and 
disowning liability, as the company would be es¬ 
topped from questioning his title when once he v/as 
put upon the register. When he has been treated 
as a share-holder and has acted as such, he cannot 
go back and deny his position. AIR (Vol 23) 1936 
Bom 24: 37 Bom LR 904: 60 Bora 297: 160 Ind Cas 
638 

—S. 31 — Register of members. 

When transfer of shares in a company must be 
effected by a change in the register, the place where 
the register is to be kept according to law determine 
the locality of the shares. AIR (Vol 17) 1930 PC 10: 
122 Ind Cas 309: 31 MLW 188. 


The applicant signed the memorandum of associa¬ 
tion of a company and took 40 shares in the company 
in 1896. In December of the same year one M, the son 
of the agent of the Company, and himself a director 
finding that the applicant was unable to pay calls 
respecting his shares, made entries in the company’s 
book of account purporting to cancel liability in 
respect of the shares. The transaction was never sanc¬ 
tioned by any meeting of the directors of the com¬ 
pany and, when the error of the proceeding was 
discovered in 1901, the applicant was entered as a 
member on the company’s register of members and 
notice was sent to him. The company subsequently 
went into liquidation, and the liquidators held the 
applicant liable as a contributory of the company. 

Held, that the applicant was rightly placed as a 
contributory of the company, and that the liquidators 
were not bound by the transaction of 1896. (190o) 
7 Bom LR 291 (292). 

—S. 31. 

—S. 31—Register of share-holders — Person cogni¬ 
zant of his name in register —Laches — Ratifica¬ 
tion — Loss of right. 

When a person knows that his name is included 
in the register of share-holders of a company and 
stands by and allows his name to remain, he is 

5F.Y.D./D.F. 38 


—S. 31 Corporation— Member of the Corporation 
—Common Law right of member to inspect books 
of the Corporation — Presidency Banks Act XI of 
1876 — Bank of Bombay — Share-holder — Suit by 
share-holders against the Bank to enforce inspection of 
the register of share-holders — Allegations of irregula¬ 
rities in the management of the Bank in the election 
of its Board of Directors and in the advancing of 
money to Directors — Object of inspection to com¬ 
municate with other shareholders — Nature of the 
su it—Issue of Writ of Mandamus, principles of, 
regulating the right under statute Common Law 
right—Absolute right of inspection—Qualified or 

limited right of inspection. 

At common law, members of Corporation have no 
absolute right, whenever they think fit, to inspect 
all papers belonging to the aggregate body. The privi¬ 
lege of inspection is confined to cases where the 
member of Corporation has in view some definite 
right or object of his own, and to those documents 
which would tend to illustrate such right or subject. 
Taylor on Evidence, Vol 2, para 1495 approved and 

foil. , , „ _ 

On the application of a member, the King s Bench 

Division will, in general, grant a rule for a limited 
inspection of the documents of the corporation, if 
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It be shown that such inspection is requisite with 
reference either to an action then instituted or at 
least to some speciiic dispute or question pending 
in which the applicant is interested; but, even in 
this case, the inspection will be granted to such an 
extent only as may be necessary for the particular 
occasion. The respondent was a holder of one share 
in the Bank of Bombay. He claimed a right to inspect 
the register of the shareholders, as absolute and 
qualified as is that conferred on the shareholders of 
joint Stock Companies in England by S. 32 of the 
Companies Act, 1862 or in India by S. 31 of the 
Indian Companies Act 1866 and S. 55 of the Indian 
Companies Act, 1882. The appellant refused to re¬ 
cognize that absolute and unqualified right, or to 
comply with the claim based upon it, but in their 
letter which conveyed that refusal they informed the 
respondent that they would be pleased to furnish 
him with the list he asked for if he would satisfy 
them that lie required it for use in his own interests 
as a shareholder. In the statement of claim the 
respondent, for the first time, endeavoured explicitly 
to base his right and title to inspect copy, and take 
extracts from, the register on some definite matters 
in which he himself was interested. He alleged 
therein that he had observed irregularities in the 
management of the Bank, in the election of its Board 
of Directors, in the advancing of large sums of 
money to its Directors, and in other matters, and 
that he desired an inspection of the register to enable 
him to communicate with the other share-holders, 
and, if possible, obtain their assent to certain resolu¬ 
tions for the better management of the affairs of the 
Bank and removal of some of the Directors, which 
he intended to propose at the next general meeting 
of the share-holders. Held, that the suit was in truth, 
in its nature, though not in its form, somewhat ot 
the character of an application for a writ of manda¬ 
mus and the principles regulating the issue of that 
prerogative writ should apply to a great extent to 
the granting of the relief prayed for in a suit like the 
present suit. Mandamus would not be allowed to 
issue unless the applicant showed clearly that he had 
the specific legal right to enforce which he asked 
for the interference of the Court, that he had 
claimed to exercise that right and none other, and 
that his claim, had been refused. A writ of manda¬ 
mus for inspection of registers would not be issued 
if the object of the applicant is merely to see “if by 
possibility the company’s affairs may be better ad¬ 
ministered than he thinks they are” and not any 
definite right or object of special interest to the 
applicant as distinguished from that of his fellow- 
members. Held also, that there was no statute con¬ 
ferring on the members of the Bank of Bombay a 
right to inspect, copy or take extracts from the 
register of its share-holders or any other document 
belonging to it, and the only right the respondent 
could have, therefore, against the Bank in reference 
to such matters, was that which at Common Law 
belonged to every member of a corporation. Meld, 
further, that the respondent was not in law entitled 
to the extended right to which the decree of the 
Court of appeal declared him to be entitled, and 
that the limited and qualified right contended for 
at the trial was never put forward or insisted on 
before action was brought, ordinary claim based 
upon it ever r< fused (I DOS') 8 MLJ 355: 5 ALJ 453: 
10 Bom T/H 636: 12 CWN 825: S CLJ 103: 32 B 
466 (176, 177, 478b 35 IA 130 (PC). 


!. 31—Member, death of — Notice — Rumour. 

Notice of the death of a member should be given 
by a formal communication of the fact to the com¬ 
pany by some one authorised to make it as in some 
way representing the accused. A mere rumour reach¬ 
ing the ears of an official or actual information 
by one in no way interested in the matter would not 
cause the company to have knowledge of the fact 
(1902) 4 Bom LR 215. (220). 

-S. 32. . | 

-S. 32 (2) (g) and Sch. Ill, Form E—Forfeiture 

of shares—If limited to non-payment of calls. See 
ILR (1945) 2 Cal 105: AIR (Vol 36) 1949 Cal 360._ 

-Ss. 32 and 134 — Prosecution under — Complaint 

of Registrar—Necessity. 

There is nothing in the Companies Act to sug¬ 
gest that the complaint of the Registrar of joint stock 
companies is necessary before a prosecution of a 
Company or of a direction can be entertained. AIR 
(Vol 35) 1948 Cal 42: 229 IC 109: 1947 Comp C. 93: 

48 Cr. LJ 236. 

-Ss. 32 and 134—Non-compliance with —Liabi¬ 
lity of directors—“Knowingly and wilfully”—Pre¬ 
sumption of knowledge of legal duties — Fraud or 
dishonesty—If to be proved — Technical character 
of default — If ground for nominal sentence. 

It is clearly the duty of all the directors of a 
company to see that the particular returns, the list 
and the summary under S. 32 and the copies of the 
balance-sheet and profit and loss account are sub¬ 
mitted under S. 134 of the Companies Act. It is 
not open to any director to plead that he had no 
real control of the affairs or that he was a mere 
figurehead and that he did not wilfully permit the 
default. The law presumes that the directors know 
their duties, and if they make no attempt to see 
that those duties are carried out, the Court is justified 
in holding that the directors wilfully and knowingly 
permit the company to fail to carry out those duties. 
The fact that owing to their previous default it was 
impossible for the directors to comply with the re¬ 
quirements of the statute would not absolve them 
from liability. It is not necessary that there should 
be fraud or dishonesty on the part of the directors 
before they can be made liable under these sections. 
Nor can it be said that because the default is of a 
technical nature only a nominal sentence is called for. 
AIR (Vol 35) 1948 Cal 42: 229 Ind Cas 109: 1947 
Comp. C. 93: 48 Cr. LJ 236. 

—S. 32 — Conviction — Necessary finding. 

In the absence of a finding that the conduct of the 
accused amounted to knowingly or wilfully autho¬ 
rising or permitting the default his conviction under 
S. 32 cannot be sustained. AIR (Vol 29) 1942 Cal 225: 
74 CLJ 367: 45 CWN 1130: 43 Cr LJ 466: 199 

Ind Cas 94. 

—S. 32 — Conviction of director under S. 76 — 
Conviction under S. 32 to be dropped. AIR (Vol 29) 
1942 Cal 225: 74 CLJ 367: 45 CWN 1130: 4S Cr. LJ 
466: 199 Ind Cas 94. 

—S. 32 (5) — “Knowingly” and “wilfully”, mean¬ 
ing of. 

The words “knowingly” and “wilfully” are used 
in S. 32, with reference only to the officers of the 
company and not to the company itself. The 
company is always liable where the return is not 
sent in; but the officers of the company are liable 
only it thev knowingly or wiltullv authorise or 
permit the default. AIR (Vol 29) 1942 Mad 75: 54 
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MLW 726: (1941) 2 MLJ 487: 1941 MWN 846: 43 
Cr LJ 138: 197 Ind Cas 265. 

-Ss. 32, 77 (10), 134 (4) — Conviction of officer 

of company under — Essentials to be proved—Proof 
of authorisation, if necessary. 

In order that a conviction under Ss. 32 (4), 77 
(6) and 134 (4), of an officer of the company may 
be sustained the only thing the prosecution has to 
prove is that that particular officer knowingly and 
wilfully authorised or permitted these defaults. 
The sections speak also of authorization of those 
defaults, but it is not necessary to prove that, a- 
the offence is also complete, if the officer of the 
company knew of the defaults and permitted the 
defaults. AIR (Vol 23) 1936 Cal 237: 37 Cr LJ 552: 

39 CWN 1152: 162 Ind Cas 282. 

__—S. 32 (4) — Conviction, when legal charge for in¬ 
consistent returns—Necessity of proving correctness 
of previous returns. 

An officer of a company cannot be convicted 
under S. 32 (4), unless it is found that he know¬ 
ingly and wilfully authorised or permitted the 
default. 

Where in a charge under S. 32 (4), the lower 
Court found that certain entries did not agree with 
the figures in papers filed previously and there 
was no evidence that the previous returns were 
correct: 

Held, that the whole charge failed in the absence 
of evidence of the correctness of the previous 
returns. AIR (Vol 19) 1932 Mad 497 (498): 35 MLW 
661: 33 Cr. LJ 589: (1932) MWN 1157: 138 Ind 
Cas 317. 

-S. 32— Conviction for default —Default should 

be intentional and not merely inadvertent. 

The words “knowingly” and “wilfully” in S. 32 
connote an intentional default. Where the evidence 
on record does not prove that the directors knowingly 
or wilfully authorized or permitted the company to 
make a default in filing with the Registrar of the 
Joint Stock Companies a copy of the list of share¬ 
holders and of the summary described in S. 32, the 
default is merely inadvertent and not intentional and 
the accused should not be convicted. AIR (\ ol 16) 
1929 Lah 836: 122 Ind Cas 88: 10 Lah 521: 1929 
Cr. C. 564: 30 PLR 715. 

-S. 32—(1882), Ss. 48 and 50— Liability Mana¬ 
ger. 

Person who acts as Director or Manager of a 
company cannot refuse in answer to a penalty 
that he was legally a Director or Manager. 
The obligation of a company and its directors and 
managers to forward to the Registrar, the summary' 
and list specified in S. 48 of the Company s Act does 
not come to an end on the date on which by default, 
on their part the penalty begins to accrue. Under the 
Punjab Government Notification No. 3, dated the 
23rd February, 1910, the Registrar of the Joint Stock 
Company can authorize any person to institute com¬ 
plaints of offences. Therefore a complaint instituted 
against the accused by a clerk acting under the 
instructions of tire Registrar, is good in law. AIR 
(Vol 3) 1916 Lah 397: 14 PR Cr. 1916: 17 Cr LJ 
242: 38 PWR Cr. 1916: 34 Ind Cas 962. 

■-S. 32 — (1882), Ss. 48 and 50 — Officers of com¬ 

pany resigning their posts, but not the directorships 
—Liability. 


The fact that the Managing Director and Chief 
Secretary of a Company who were prosecuted for an 
offence under S. 48 and convicted under S. 50 
resigned their posts as such, before prosecution was 
started but not their directorships, will not absolve 
them from liability. AIR (Vol 1) 1914 Lah 125: 164 
PLR 1914: 17 PR Cr. 1914: 38 PWR Cr. 1914: 15 
Cr. LJ 300 (2): 23 Ind Cas 508 (2). 

_33^ 

_S. 33 — Share — Equitable assignment—Trust. 

A share in a joint stock company is capable of 
equitable assignment and can, therefore, be a sub¬ 
ject of a trust. Section 33 recognises such a trust. 
(1943) 45 Bom LR 46. 

_S. 33 — Wife benamidar share-holder—Suit by 

company for call against husband. 

A company is not entitled to make both the hus¬ 
band and the wife liable for the call money due in 
respect of the shares even if the wife is a mere bena¬ 
midar for the husband in respect ot the shares. The 
remedy of the company is against the wife alone 
whose name is entered in the register of members 
kept by the company. AIR (Vol 30). 1943 Cal 440 
(441): 47 CWN 486: 209 Ind Cas 317. 

_S. 33 — Benami purchase of shares—Court is 

competent to recognise trust. AIR (Vol 18) 1931 Bom 
269 (271): 33 Bom LR 250: 133 Ind Cas 241 (DB). 

-S. 34. 

_S. 34—Transfer of shares—Procedure. 

Before a share-holder on the register of the com¬ 
pany can get himself removed and another person 
can come in his stead, both must confoim to the 
regulations of the company. AIR (Vol 30) 1943 Mad 
111: 55 MLW 653: 208 Ind Cas 270. 

-S. 34 — Transfer of shares—Validity. 

When a person who is on the register purports 
to transfer his share, what he transfers includes the 
right to get on the register of share-holders and to 
become a member in his stead. The transfer, there¬ 
fore must be operative to divest him of this right of 
his and vest it. in the transferee. If he effects a sale 
which in law is void because it is in favour of a 
person who is under a legal incapacity to purchase, 
he does not cease to be the legal owner and he re¬ 
mains on the register and so long as he is there, he 
is subject to the liabilities attaching to his member¬ 
ship. AIR (Vol 30) 1943 Mad 111: 55 MLW 653: 208 
Ind Cas 270. 

_S. 34 — Instrument— Transfer without instru¬ 
ment — Legality. 

An article of a company conferring power on the 
directors to transfer shares in spite of the absence 
of an instrument of transfer, is ‘ultra vires'. AIR (Vol 
28) 1941 Mad 354: 52 MLW 741: (1940) MWN 1173: 
(1940) 2 MLJ 721: 195 IC 265. 

—S. 34 — Transfer of share — Validity. 

An irregularity in a meeting of directors convened 
for confirmation of transfer of share, for want of 
notice does not invalidate a transfer duly made. It is 
enough that at the date of the winding up, there 
was upon tire register a transferee who was 
legallv liable to tire company in respect of the shares. 
AIR (Vol 23) 1936 Bom 24: 37 Bom LR 904: 60 
Bom 297: 160 Ind Cas 638. 

_S. 34 — Transfer of share—Liability' of trans¬ 
feror how long subsists. 

Where under one of tire Articles of Association 
of a company the transferor shall be deemed to 
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remain the holder of the shares which he has trans¬ 
ferred under the instrument of transfer until the 
name of the transferee is entered in the register in 
respect thereof, a man who executes a transfer of 
shares remains liable unless and until there is on 
the list a transferee who is legally liable to the com¬ 
pany. Until the transferees name is entered in the 
register, the dividends on the shares are also payable 
to the transferor, for he is deemed to be the holder 
of the shares until the entry is made. AIR (Vol 23) 
1936 Bom 24: 37 Bom LR 904: 60 Bom 297: 160 
Ind Cas 638. 

-S. 34 — Transfer of shares—Delay in according 

sanction—Payment of dividend. 

There is no authority for the proposition that a 
slight delay in according sanction to a transfer of 
shares would justify a payment of dividends to a 
person not yet entered as a member on the books 
of the company or that such a delay would make 
the company liable to an action for damages. AIR 
(Vol 23) 1936 Lah 207: 38 PLR 742: 159 Ind Cas 
766. 


——S. 34 — Transfer of shares—Necessary docu¬ 
ments properly executed and presented—Company, 
if can refuse to register on ground of instructions 
from transferor that he was made to part with 
shares by misrepresentation. 

Where certain shares of a company were trans¬ 
ferred and necessary documents properly executed 
and presented to the company as required by their 
articles but they refused registration stating that 
they had been instructed by the transferor that 
he had been made to part with the shares by mis¬ 
representation: 

Held, that the directors were not purporting to 
act under the powers given to them by the Articles, 
powers to be exercised in the interest of the company 
but at the instance of the transferor who had actually 
signed a request for the transfer and that the shares 
should be registered in the name of the transferee. 
AIR (Vol 22) 1935 Lah 123: 37 PLR 24: 152 Ind Cas 
1005 (1). 

-S. 34—Transfer of shares—Refusal to recognise 

transfer—Pica that refusal was not bona fi le—Bur¬ 
den of proof. 

Where by its Articles of Association a company 
reserves to itself the right of refusing to recognise 
a transfer of shares if it appears to be against the 
interest of the company, and an action is brought 
against the company in respect of non-registration 
of a transfer, the burden is on the plaintiff to prove 
that the refusal to recognise the transfer was not 
bona fide and valid. AIR (Vol 22) 1935 Mad 784: 
(1935) MWN 798: 69 ML) 239: 42 MLW 405: 158 
Ind Cas 601. 


-S'. 34 — Transfer of shares— Article giving 

powers to Company to refuse to recognise transfer 
made when share-holder is indebted to Company— 
Interpretation. 

The Articles of Association of a Company gave 

the Company a first lien upon all shares other than 

fully paid tin shares, for moneys due or payable by 

the share-holder on anv account whatever to the 

• 

Company. The Articles also gave power to the Board 
of Directors to refuse to register or acknowledge any 
transfer of shares whilst the share-holder executing 
die transfer was indebted to the Company on any 
account whatsoever. 


A holder of fully paid-up shares created an equit- 
abe mortgage over his shares in favour of a Bank, 
while he was indebted to the Company: 

Held, that the Article which gave the Company 
power to refuse to register transfers did not give the 
Company any right to refuse to register a transfer 
of shares unless the Company had a lien on those 
shares, and as the Company had under the Article 
no lien in respect of fully paid shares, it was not 
entided to set up die transferor’s indebtedness to it 
in priority to die claim of die Bank and the Bank 
were entided to have die transfer to them registered 
and their claim to die shares recognised. AIR (Vol 21) 
1934 Mad 476: (1934) MWN 554: 40 MLW 99: (ft 
MLJ 599: 57 Mad 955: 150 Ind Cas 591 (DB). 

-S. 34 — Effect of transfer. 

Plaintiff sold some shares of a Bank to defendant, 
but did not take the purchase-money. A deed of trans¬ 
fer was duly executed and signed by the parties and 
was made over to the defendant to enable him to 
have his name registered in the books of the Bank 
in place of transferor. Later on die Bank failed and 
went into liquidation before die transferee had 
presented his deed of transfer to die Bank and thus 
die shares continued to stand in die name of trans¬ 
feror, as before. Held, diat die contract was com¬ 
plete on the day that the deed of transfer was 
signed by bodi parties and that by virtue of that 
die defendant stepped into the shoes of die trans¬ 
feror and became an owner of the shares in the 
company in his place, with all die advantages and 
disadvantages attached to that status. AIR (Vol 11) 
1924 Lah 173: 71 Ind Cas 814 (DB). 

-S. 34 — Transfer of shares. 

An instrument of transfer of shares of a Com¬ 
pany must, bodi under English and Indian law, be 
executed by the transferor and the transferee in tho 
form prescribed, and even so it is in die discretion of 
die Company to recognise or not a transfer whether 
die same is private or bv Court auction. AIR (Vol 
10) 1923 Mad 241: 42 MLJ 449: 70 IC 659: 45 
Mad 537: 15 MLW 470: 1922 MWN 331: 30 MLT 
231 (DR). 

-S. 34 — Shares — Transfer — Receipt — Pay¬ 
ment on strength of receipt — Subsequent refusal 
to recognise purchaser — Estoppel 

The transferor of certain shares in a company 
registered under tho Companies Act having presen¬ 
ted (lie share certificates and transfer deeds to the 
company tor transfer to the purchaser's name the 
company granted a receipt stating that the appli¬ 
cation for transfer had been received and that the 
share certificates would be returned within a week 
in the name of the purchaser. On production of this 
receipt the purchaser paid the money. The com¬ 
pany had also entered the name of the purchaser 
in their books as shareholder though the purchaser 
did not see it. Subsequently die Company refused 
to recognise the purchaser as shareholder on tho 
ground that one of the transfer deeds, which was a 
link in the chain of his title, was forged. On the 
contention that the company was estopped by their 
receipt, which had been acted upon by the pur¬ 
chaser. 

Held, that the company was not estopped. 

Pit Jenkins, C. J.:— There is no estoppel be¬ 
cause the receipt is no more than a certification 
that the transferor has applied for transfer and does 
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not involve any representation as to the title of 
the transferor. Per Russel. J, — No estoppel arises, 
until the share certificates are handed to the pur¬ 
chaser with his name duly entered thereon, and the 
wording of the receipts which are not signed by 
either the company or its chief clerk does not im¬ 
part to the transaction that certainty which is 
necessary to found an estoppel. (1901) 3 Bom LR 

846: 26 Bom 54 (71, 75) (DB). 

--S. 36. _ , 

__S. 36 (3) — Inspection of register — Judges 

power — Mandatory injunction, grant of. 

The provision in Cl. (3) of S. 36 authorising the 
Court to compel immediate inspection in no way 
leads to the conclusion that the jurisdiction of the 
Court to order a copy of the register of members 
to be given is either expressly or impliedly barred. 
The provision as regards immediate inspection 
being ordered by the Court was presumably inserted 
In the Act with a view to provide for those con- 
tigencies in which the Court, for sufficient reasons, 
is satisfied that the purpose of the inspection will 
be frustrated unless immediate inspection is ordered. 

Although ordinarily mandatory and perpetual 
injunctions can be granted only on a regular suit 
being filed, but injunctions to ensure compliance with 
the mandatory provisions of the Companies Act can 
be granted only by the Court having jurisdiction 
under that Act. A Company Judge having jurisdic¬ 
tion under the Act is, therefore, competent to direct 
ja Company by a mandatory injunction to comply 
with the provisions of 8. 36. Clause 2 of the rules 
framed by the Allahabad High Court under the 
Companies Act, indicates that ordinarily proceed¬ 
ings for the enforcement of the provision of the 
Companies Act, are to be initiated by petition pre¬ 
sented to the Court having jurisdiction under the 
Act. AIR (Vol 23) 1936 All 568: (1936) ALJ 478: 
58 All 988: 1936 AWR 465: 164 Ind Cas 387 (DB). 

-S. 38. 

1. Application for rectification. 

2. Application — Parties to, 

3. Appeal. 

4. Court, power of. 

5. Questions relating to title. 

1. Application for rectification. 

(a) . General. 

(b) . Forfeiture of shares. 

(c) . Omission. 

i(d). Rectification proceedings. 

(a). General. 

-S. 38 — Scope — Register of members — 

Rectification — Procedure — Power of company 
to alter register, apart from S. 38. AIR (V 33* 
1946 Mad 35: 224 Ind Cas 450: 1946 MWN 460. 

-S. 38 — Registration — Transfer in firm 

name. 

The Companies Act does not contemplate the 
registration of the name of a firm as the holder 
of its shares, but only individuals or other legal 
entitles. An application is therefore not main¬ 
tainable when the transfer is made in the firm 
name of a partnership concern and not in the 
name of anv oerson. AIR (V 31) 1944 Oudh 318: 
1944 AWR (CC) 261: 1944 OWN (CC) 436. 

-S. 38 — Rectification of register — Share re¬ 
gister — Removal of name — Allegation of 
breach of duty — Suit for damages for wrongful 
removal — Proper parties — Crown — Transfer 
of shares by legislation and Orders in Council — 
Claim for rectification of register — Proper pro¬ 
cedure — Petition of right. 


G was the registered holder of certain prefer¬ 
ence and common stock of the Grand Trunk, 
Railway Company of Canada. By orders in 
Council the stocks of the Grand Trunk were vest¬ 
ed in the Minister of Finance in trust for His 
Majesty. Subsequently an amalgamation took 
place between the Canadian National Railway 
Company (a company incorporated in tlie year 
1919 by Special Act of the Parliament of Canada 
9 and 10 Geo. V, Ch. 13), and the Grand Trunk, 
as a result of winch a company came into exis¬ 
tence which also was called the Canadian Na¬ 
tional Railway Company. Under the amalgama¬ 
tion agreement, the Minister surrendered the 
stocks in question to the new company for cancella¬ 
tion and received from the new company one 
share: for the value of the stock surrendered. G 
presented a petition claiming that the legislative 
enactment, Orders, in Council and agreements in 
connection with the transaction were void and 
asked for rectification of the register of the Grand 
Trunk Company. He also claimed damages for 
breach of duty in removing his name from the 
Grand Trunk: 

Held that the first claim which, that for declara¬ 
tion being a claim against the Crown could only be 
prosecuted by petition of right and the exchequer 
Court of Canada alone had jurisdiction in the matter. 

Held, also that as the claim for damages waa 
not against the Crown, the action should be al¬ 
lowed to proceed. 

To an action for damages against the defen¬ 
dant companies, founded upon some allege*} 
breach of duty in removing the name of the plain¬ 
tiff from the stock registers, the person whose 
name has been suostituted on the registers for 
that of the plaintiff need not, indeed ought not, 
be joined as a defendant. The claim is not for 
rectification of the stock register; i. e., the relief 
Sought is not the substitution of the plaintiff on 
the register as owner of stock in the place of some 
other person; to proceedings which seek to en¬ 
force such a claim as that, other person would be 
a necessary party. The claim is merely one in 
the nature of a claim for damages; and to an 
action to enforce such a claim, he is not a pro¬ 
per party. AIR (Vol 23) 1936 PC 212: 163 Ind Cas 
547. 

-S. 38 — S. 184 incorporates S. 38, under which 

inter alia if the name of a person is fraudulently 
or without sufficient cause entered in the regis¬ 
ter of members of a company, the person aggriev¬ 
ed or any member of the company may apply to 
the Court for rectification of the register — Exer¬ 
cise of this jurisdiction is discretionary. AIR (V 
23) 1936 Bom 24: 37 Bom LR 904: 60 Bom 297: 160 
Ind Cas 638. 

-S. 38 (1) — Rectification of register — Entry 

in register not made fraudulently or without suffi¬ 
cient cause. 

Where the contributory has failed to shew that 
his name w*as entered in the register fraudulently 
or without sufficient cause under S. 38 (1) he cannot 
be granted an order for rectification of the share 
register by deleting some of the shares standing 
against his name. AIR (Vol 23 1936 Bom 24: 37 

Bom LR 904: 60 Bom 297: 160 Ind Cas 638. 

-Ss. 38 and 107 — Rectification of Registrar — 

Table A — Dividends, to be paid out of profits. 

The Directors of Company declared no divi¬ 
dend for several years, but purchased shares of 
the Suratee Co., Ltd., out of the profits and cre¬ 
dited the shares so purchased to the reserve fund. 
At a meeting of the shareholders, it was resolv¬ 
ed that the. amount standing to the credit of the 
reserve fund be retransferred to the profit and. 
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loss account, and a certain amount be distribut¬ 
ed as bonous amongst share-holders. Forty-eight 
shares of the Suratee Bara Bazzar Company, Ltd., 
were transferred to one of the share-holders out 
of the reserve fund account but the Suratee re¬ 
fused to register the transfer on the ground that 
it was ultra vires. 

Held, that the reserve fund represented undivi¬ 
ded profits and not capital, and that the com¬ 
pany should rectify its register of members by 
entering the name of the transferee in the re¬ 
gister of members. AIR (V 6) 1919 LB 48: 11 
Bur LT 156: 49 Ind Cas 288. 

S. 38 — (1882), S. 58 — Company — Register 
of shareholders — Rectification — Company not 
guilty of default or unnecessary delay — Liqui¬ 
dation Liability of transferee as contributory. 

A company went into liquidation before the 
transfers lodged with it for registration were ap¬ 
proved of by the Board of Directors and the names 
of the transferees substituted in place of the 
applicant on the register of the share-holders. In 
the liquidation proceedings on the contention 
that the register should be rectified by the court. 

Held, that as the applicant had not shown any 
absence of sufficient cause: or any default or un¬ 
necessary delay on the part of the company in 
dealing with the transfers, his contentions could 
note prevail. AIR (V 2) 1915 Bom 1: 40 Bom 134: 
17 Bom LR 342: 28 Ind Cas 983 (DB). 

-S. 38 — Rectification of register — Discretion. 

A person who claims to have been misled by 
fraud or false representation into taking shares 
In a company, should raise the objection with¬ 
out delay. The power to take summary action 
under S. 38 is discretionary. AIR (V 2) 1915 Lah 

100: 110 PLR 1915: 249 PWR 1915: 29 Ind Cas 
770 (1). 

' S. 38 — (1882), S. 58 — Transfer of shares — 
Articles of Association — Powers of Directors — 
Lien — Waiver — Reasons for refusal to register. 

The registration of a transfer of shares sanc¬ 
tioned by one Director of a company is not in¬ 
valid. When one of the articles of association of 
a company declared a company’s lien on all the 
shares of each member for his debts to the com¬ 
pany but provided that unless otherwise agreed, 
the registration of a transfer of shares shali 
operate as waiver of the company’s lien on these 

shares, and the company registered a certain 
transfer. 

Held, that the company is estopped from claim¬ 
ing a lien on the shares transferred for debts due 
by the transferor and cannot refuse to register 
a transferee from such transferee. A refusal to 
register transfers should not be arbitrary, cap¬ 
ricious or wanton. The court can and should 
consider the ground of refusal where these are 
disclosed. (1912) 5 Bur LT 271- G LBR 152’ 18 
Ind Cas 481. 

— S * (S. 58 of 1882 Act) — Suit bv a share¬ 

holder — Jurisdiction — Right to vote in meet¬ 
ings of share-holders — Cause of action when not 
allowed to vote. 

At a meeting of the share-holders of a company, 
certain of the share-holders were, according to 
the decision of the majority of those present, not 
allowed to vote and those share-holders instituted 
a suit for a declaration that they were entitled 
to vote at the meetings of the company. 

Held:— That the plaintiffs had a cause of ac¬ 
tion although their names might not have been 
ctruck off from the list of share-holders and that 
there was nothing in the Companies Act to ex¬ 
clude the jurisdiction of ordinary civil courts in 
such a suit. (1900 10 CWN 90G (908) (DB) 


(b). Forfeiture of shares. 

-S. 38 — Forfeiture of shares for non-payment 

of unpaid call money after further notice which 
is shorter than that required by the articles of 
association — Irregularity makes the forfeiture 
voidable at the instance of share-holder _ Ap¬ 

plication for rectification of register of the com¬ 
pany — Limitation — Limitation Act (IX of 1908) 
Art. 120 is applicable — Long delay in making apl 
plication causing prejudice to company — Re-al¬ 
lotment of forfeited shares to others — Effect on 
right to relief — Share-holder a private limited 
company consisting of only two persons struck 
off the register under S. 247 of the Companies 
Act as that company had ceased to function —< 
Notice of foifeiture addressed to, after that date 
— The two share-holders taking no steps to have 
a restoration of their company for a long time —« 
Conduct of the share-holders in standing by if 
affects the company’s right to question the for¬ 
feiture. 

There is a distinction between the accrual of 
the power of a company to forfeit shares and 
the exercise of that power. When there is a 
default in the payment of a call after notice was| 
issued and the date fixed for payment has ex¬ 
pired the power to forfeit is complete. 

Where, as part of the exercise of that regula¬ 
tions of the company require a notice to be given 
naming a further day which is not earlier than 
the expiry of 14 days from the date of the notice 
on or before which the payment required by the 
notice is to be made and that in the event of 
non-payment of the unpaid call money before the 
time fixed the shares would be liable to be for¬ 
feited, but the notice is actually shorter by one 
day, the irregularity makes the forfeiture voidable 
at the instance of the share-holder. 

An action under S. 38 of the Companies Act 
for rectification of the register does not fall with¬ 
in the purview of either Art. 43 or Art. 49 of the 
Limitation Act as such an action is not for de- 
tenue or trover though shares or other interest 
of a member in a company is movable property un¬ 
der S. 28 of the Companies Act In the absence 
of any specific article, the only alternative is to ap¬ 
ply the residuary Art. 120 of the Limitation Act. 

Where a period of limitation is prescribed for 
a suit or proceeding mere delay is no bar unless 
it is of such a character as to lead to an inference 
of abandonment of the right or unless it is esta¬ 
blished that the person against whom the action 
or proceeding is instituted was actually prejudic¬ 
ed by reason of such delay. 

Where the conduct of the shareholder amounts 
to standing by to see whether the company 
would ultimately turn out sufficiently profitable 
to make it worthwhile to assert his claim as 
shareholder, he will not be entitled to relief espe¬ 
cially where the company had parted with the 
forfeited shares to others on the footing the for¬ 
feiture was void and also there was a reduction 
in the capital with the approval of the Court. 

Where such share-holder is a private limited 
company consisting of only two shareholders and 
at the date of forfeiture that company had been 
removed from the register under S. 247 of the 
Companies Act as that company had ceased to 
i unction and the two shareholders merely stood 
by without taking steps to restore the company 
and to question the validity of the forfeiture for 
nearly five years, that company is affected by 
the conduct of its share-holders. In such a case 
the tendency of modern decisions ir England 
to “lift the veil of corporate personality* and 
disregard the corporato form. The conduct 




COMPANIES ACT t7 of 1913), S. 38—1. Application for rectification 


1197 

•of the two shareholders disentitled the company 
to claim rectification of the register. 

In any event as the forfeited shares had been 
re-allotted to others the property is not avail¬ 
able and it is impossible to compel the company 
to deliver possession of the specific movable P ro " 
perty. The only right in such an event ot 
the party injured is to claim the value of the pro¬ 
perty. But in a proceeding under S. 38 of the 
CEndian Companies Act, the Company can only 
be ordered to pay damages when their register is 
ordered to be rectified, and not otherwise 

Further, the Court cannot order rectification of 
the register in respect of the particular shares in 
the absence: of the third parties (to whom they 
had been allotted) whose rights will be affected 
by the rectification. Authorities discussed ILR 
(1950) Mad 339 : (1949) 19 Comp Cas 138 : 62 LAM 
635 : 1949 MWN 424 : (1949) 2 MLJ 88 (DB). 

_S. 38, Table A, Art. 28 — Forfeiture of shares 

’after calls have become time-barred Suit for 
money due in respect of forfeited shares. 

Held that the suit was not maintainable. AIR. 
(Vol 20) 1933 Oudh 2&5 : 10 OWN (CC) 447 : 8 
Luck 723 : 146 Lid Cas 825 (DB). 

(c) Omission. 

_S. 38 (1) (a) — Omission of name, what is. 

Striking out or expunging a member’s name from 
the register is an omission of his name within the 
meaning of S. 38 (1) (a), Companies Act. AIR (Vol 
28) 1941 Mad 354: (1940) 2 MLJ 721: 52 MLW 741: 

(1940) MWN 1173: 195 Ind Cas 265. _ 

_s. 38 — The expression “omission’ in S. 38 may 

be inapt to cover cases of refusal to register. AIR 
(Vol 15) 1928 Mad 571: 1928 MWN 442: 28 MLW 
932: 111 Ind Cas 225 (DB). 

_S. 38 — (S. 58 of 1882 Act) — Improper entry 

-or omission in register. # 

Capricious and unreasonable action of directors 
Rectification of register: See (1902) 12 MLJ 439: 26 

M 79 (85). 

(d) Rectification proceedings. 

_S. 38 — Applicability and scope — Rectifica¬ 
tion of register — Burden of proof What appli¬ 
cant has to prove. _ . . , 

Apart from S. 184 of the Companies Act under 

which a power of rectification of the register of mem¬ 
bers is given limited to cases where it is required in 
pursuance of the Act, the only section which em¬ 
powers the Court to rectify the register in S. 38 ot 
the Act. An applicant for rectification under 8. 38 
of the Act must establish some omission on the part 
of the company. It is not sufficient for him to con¬ 
tend or to prove that there was an omission on the 
part of the purchasers of the shares to get their 
names registered as members of the company. Nor 
is it sufficient to impute the knowledge with regard 
to the change of ownership of the shares to the Chair¬ 
man of the Board of Directors of the Company or to 
the Secretary. Something much more has to be 
established before it can be held that the Company 
was in default in not making the necessary alterations 
in its register. The applicant has to bring home to 
the Company an omission which in law would 
amount to a sufficient cause within the meaning of S. 
38 (a), or would amount to default or unnecessary 

delay within the meaning of S. 38 (b). . 

What the applicant has to establish is that there 

was fault only on the side of the Company in not 
■registering the sharers which it ought to have done. 
In the case of an omission appearing by reason or 
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the fact of a person having ceased to be a member 
not being entered in the register, it is necessary 
to show that default has been made or unnecessary 
delay has taken place on the part of the Company 
keeping the register. 

In all other cases, it is enough to show that the. 
name of some person is fraudulently, or without 
sufficient cause, entered in, or omitted from, tiie re¬ 
gister kept by tiie Company. The evidence in every 
cause must thus be directed to the acts or omissions 
of the Company. AIR (Vol 37) 1950 Bom 217: 52 

Bom LR 40 (DB). 

.S 38 — Members’ names removed from register 


■ — U • UU “ — — 

by directors on ground that they were illegally add- 
ed — No permission to do so from Court Removal 

is illegal. 

The register of the members of a company is pub¬ 
lic document and there is no provision in the Com¬ 
panies Act which permits the directors of a company 
or any officer of a company to make any alteration to 
the register e.g., removing names of certain members 
on the ground that they had been improperly added to 
the register. The remedy of the company is to ap¬ 
ply to the Court under S. 38 for the rectification of 
its register and not to take upon itself to alter the 
register. AIR (Vol 33) 1946 Mad 3o: ILR (1945) 
Mad 728: (1945) 2 MLJ 432: 58 MLW 578. 

_S. 38_An order to put transferee’s name on the 

company’s register is necessarily an order to take 
transferor’s name off. An order for rectification of 
company’s register cannot be made in an_ aetion to 
which the transferor is not a party. AIR (V 15)i 
1928 PC 291: 30 Bom LR 1329: 5 OWN 871: 111, 

Ind Cas 337. 

_S. 38 — Suit for rectification. 

The remedy of a transferee of a share is not limit¬ 
ed to making an application to the District Court 
for rectification of companies’ share register under 
S. 38, Companies Act but he has a right to bring a 
suit to get his name registered in respect of the shares 
purchased by him and where the case is a complicat¬ 
ed one, an action should be brought. AIR (Vol 15) 
1928 Mad 571: 1928 MWN 442: 28 MLW 932: 1U 

Ind Cas 225 (DB). _ 

2. Application — Parties to. 

-S. 38 — Application under S. 38 — Directors of 


company are not necessary or proper parties. 

A share holder has no right to remove a director 
from the possession and custody of any pioperty 
when he himself is claiming entry on the register of 
members by recourse to the provisions ot 5. 48. As 
a matter of law, the directors of a company who 
are in charge of the management and business of the 

company are not necessary or P roper 
application made under S. 38. AIR (Vol 33) IS38 

Lah 193: 48 PLR 1 (DB). 

_g. 38_Objection to removal of name — Mort¬ 
gagee of the uncalled share capital can oppose. 

If a share-holder applies to have his name removed 
from the register of members, the mortgagee of the 
uncalled share capital can oppose the application 
Though persons are not entitled to an order ex debit® 
incKKip the discretion of the Court under 8. 08 is 

cumstances of each case. AIR (V 7) 1920 Cal IW .. 
60 Ind Cas 946: 47 Cal 901 (DB). 
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38 — To an action for damages against the 
defendant companies, founded upon some alleged 
breach of duty in removing the name of the plaintiff 
from the stock registers, the person whose name has 
been substituted on the registers for that of tiie plain¬ 
tiff need not, indeed ought not, be joined as a defen¬ 
dant. The claim is not for rectification of the stock 
register; i.e., the relief sought is not the substitution 
of the plaintiff on the register as owner of stock in 
the place of some other person; to proceedings which 
seek to enforce such a claim as that, that other per¬ 
son would be a necessary party. The claim is mere¬ 
ly one in the nature of a claim for damages; and to 
an action to enforce such a claim, he is not a proper 
party. AIR (Vol 23) 1936 PC 212: 163 Ind Cas 547. 

——S. 38 — C. P. Code, S. 100 — Conditions for 
right to appeal under S. 38 of the Act. 

A direction by the lower court of an issue for trial 
involving a question of law, and a decision actually 
arrived at on such issue are necessary for a right 
to appeal under S. 38 of the Act, and the appeal from 
such a decision can be based on the grounds men¬ 
tioned in S. 100 C. P. C. The proviso to S. 38 must 
be read with reference to all the clauses of the sec¬ 
tion. A purchaser of shares at an execution sale has 
no right to compel the transfer of the shares to his 
name by the company, there being no difference be¬ 
tween a private purchaser and a purchaser at a court 
sale. AIR (Vol 3) 1916 Bom 147: 41 Bom 76: 18 
Bom Lit 982: 37 Ind Cas 666 (DB). 


4. Court, power of. 

(a) General. 

(b) Jurisdiction. 

(a) General. 

--Ss. 38, 184 and 156 — Scope and effect— Recti¬ 
fication of register — Powers of Court — Liability as 
contributory of person whose name is on the register 
Nature and extent of — Omission to rectify re¬ 
gister — Effect. 

The power given to the Court to rectify the regis¬ 
ter of members of a company, under S. 184, Compan¬ 
ies Act, is limited to those cases where rectification 
is required in pursuance of the Act. S. 38, provides 

for two cases in which rectification may be made by 
the Court, namely. 

(1) where the name of any person is fraudulently 
or without sufficient cause entered in or omitted from 
the register of members; and (2) where default is 
made or unnecessary delay takes place in entering on 
the register the lact of any person having ceased to 
be a member. 


that can be granted under this section is the one- 
concerning rectification of the register and in some 
cases payment by the company of damages sustain¬ 
ed by any party aggrieved. 

The Court cannot grant any relief under this sec¬ 
tion regarding the management of the property of the 
company or for conducting the business of the com¬ 
pany. It has, therefore, no jurisdiction to appoint a 
receiver to take over the management and business 
of the company and also take over possession of its 
property pending the decision of the application un¬ 
der the section. 

The provisions of O. 40, R. 1 read with S. 141, C, 
P. Code, cannot be applied to an application made 
under S. 38 of the Companies Act. It is, however, not 
possible to endorse the view that in no case under 
the Companies Act except a debenture-holders ac¬ 
tion, can a receiver be appointed to take up the 
business of the company and the management of its’ 
property and its affairs pending the decision of the 
Court in that litigation. 

Several cases can be visualised when a company 
judge may exercise such a power under the provisions 
of O. 40, R. 1, read with S. 141. C. P. Code, or ex. 
debito justitiae. AIR (Vol 33) 1946 Lah 193: 225 Ind 
Cas 362: 48 PLR 1 (DB). 

--S. 38 — Rectification of register — Articles of 

Association providing that directors can decline ta 
register without assigning reasons — Directors exer¬ 
cising the power capriciously or unfairly — Court’s 
interference. 

r Ihe directors of the company are not bound to 
disclose their reasons for rejecting a transferee pro¬ 
vided that they had fairly considered the question at 
a meeting of the board; in the absence of evidence 
to the contrary, the Court would take for granted 
that they acted reasonably and bona fide. 

But if there is evidence to show that the directors 
who have such a power have exercised it capriciously 
or unfairly, the Court has jurisdiction to interfere i* 
spite of the fact that the Articles of Association pro¬ 
vide that the directors can decline to register with¬ 
out assigning any reason. AIR (Vol 31) 1944 Oudh 
318: 1944 AWR (CC) 261: 1944 OWN (CC) 436. 

‘ S. 38 — Discretion — Mere delay, whether 
ground in itself to refuse to order rectification of re¬ 
gister. 

A mere delay in applying is not in itself a ground 
for refusing to order the register to be rectified under 
S. 38, Companies Act. : 

Section 38 Companies Act, gives the Court the 
widest discretion as to costs. 


It is perfectly clear that if there is no rectificatic 
of the register, (lien the liability of a member ot tl 
company in the event of its being wound up arise 
under S. 156 of the Act. That liability is not c 
contractu but ex lege. 

It is because the name of a person appears on til 
register ol a Company that he becomes liable as 
contributory without rectification of the register; h 
is a member of the Company, and as such his liab 
lily is absolute under S. 156. AIR (Vol 37) 1950 Bor 
217: 52 Bom LR 40 (DB). 

S. 38 — Powers of Court — Scope of — Powe 
to appoint receiver to manage property pending an 
plication. 

The jurisdiction of the Court under S. 38 of th 
Companies Act is a limited one. The only relie 


A number of shares of a certain company were 
transferred by the owner thereof in 1927 to some 
person. The transferee applied under S. 38, in 1936 
lor the rectification of the share register of the com¬ 
pany by placing the transferee on the register os 
the owner of the shares transferred to him: 

Held, alter considering the affidavits and counter- 
affidavits ot the parties that the Court should in this 


ease exercise the jurisdiction under S. 38, in favour of 
the transferee, in spite of the delay and order the 
company to rectily its register by placing the trans- 
have on the register as the owner of the transferred 
si i a res. AIR (Vol 26) 1939 Pat 603: 5 BR 659: 20 PLT 
703: .181 Ind Cas 734. 

Ss. 3S, 3 — Rectification of register — 


authority. 


Propet 
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Quaere. — The jurisdiction conferred on the High 
Court in company matters is the jurisdiction to deal 
with matters provided for by the Act and it is very 
doubtful whether an application to rectify the regis¬ 
ter for which no provision is made in the Act can pro¬ 
perly be brought before the Judge who is dealing 
with company matters. AIR (Vol 24) 1937 Cal 81: 
63 Cal 773: 167 Ind Cas 689. 

-S. 38 — “Without sufficient cause/’ meaning — 

Articles of Association — Literal interpretation — 
Effect 

A member of a Company and those claiming 
through him are bound by the Company’s Articles of 
Association; in any case in which the company and 
its directors literally and bona fide carry out the pro¬ 
visions of the Company’s Articles of Association, it or 
they can never be said to be acting ‘without sufficient 
cause.’ It is a misreading of those words in S. 38, to 
suppose that they confer upon the Court jurisdiction 
to make a roving inquiry as to whether what has hap¬ 
pened is desirable or even reasonable. 

Where by the contract of membership restrictions 
and conditions have been imposed in the articles 
themselves and those restrictions and conditions are 
insisted upon by the company the company cannot in 
insisting upon them be held to act ‘without sufficient 
cause', within the meaning of S. 38. AIR (Vol 23) 
1936 Rang 52: 162 Ind Cas 127. 

■-S. 38 — Register — Power to rectify. 

The power to order rectification of the register 
of a company is entirely a matter of discretion for 
the Court. It ought not to be exercised when the 
only object of the application is to save the expense 
of taking out Letters of Administration and of legal 
transfer of the shares to the applicant’s name. AIR 
(Vol 7) 1920 LB 50: 12 Bur LT 194: 55 Ind Cas 751. 

(b) Jurisdiction. 

——S. 38 — Judge exercising jurisdiction under S. 
38 has no jurisdiction to appoint Receiver to take over 
management of company — O. 40, R. 1 (i). Civil Pro¬ 
cedure Code does not apply. 

As the power of a company Judge under S. 38, 
Companies Act, is a limited one and that power has 
been conferred for granting a relief to a share-holder 
in his individual and personal capacity and not in 
( his collective capacity as representing the company 
or as a person interested in direct management of the 
affairs of the company, in exercise of that power the 
Court has no jurisdiction to take over the administra¬ 
tion of the affairs of the company and to entrust it 
to a Receiver. Provisions of O. 40, R. 1 (i), Civil P. 
C., cannot, therefore, be applied to applications made 
under S. 38 Companies Act. AIR (Vol 33) 1946 Lah 
\ 193: 48 PLR 1 (DB). 

-S. 38 — Jurisdiction of Civil Court. 

The jurisdiction of Civil Courts to decide questions 
falling within the purview of S. 38 is not excluded. 
AIR (Vol 15) 1928 Lah 234: 108 Ind Cas 192. 

-S. 38 — (1882), S. 58 — Jurisdiction — Regis¬ 
tration of name. 

One of the articles of the association of a company 
provided that the transferee of a share should be a 
proper person to transfer the share to his name. A 
transferee applied for registration of his name and the 
agent of the company refused peremptorily to regis¬ 
ter the transferee’s name and the company approved 


the action of the agent. The transferee applied to. 
the Court for rectification of the company register, 
substituting his name in place of his transferor. 

Held, that the Court had jurisdiction to determine 
whether the transferee had a right under the articles 
to get his name registered and, to determine whether 
he was a proper person. (1912) 14 Bom LR 919: 17 
Ind Cas 640 (DB). 

5. Questions relating to title. 

-S. 38 (3) — Procedure — Registration as share¬ 
holder. 

A person cannot be registered as a share-holder of 
a joint stock company unless he has presented to the 
company the share script accompanied by a trans¬ 
fer form duly stamped and executed by the transfer¬ 
or and the transferee. AIR (Vol 32) 1945 Bom 149: 
ILR (1945) Bom 334: 46 Bom LR 782: 219 Ind Cas 
204 (DB). 

-S. 38 — Questions of title. 

Under S. 38 the District Judge is not obliged to 
decide a question of title but if he does decide or 
directs an issue to be tried, appeal will lie in the 
manner provided by S. 100, C. P. C., AIR (Vol 9) 1922 
All 258: 65 Ind Cas 291: 44 All 151: 19 ALJ 937 
(DB). 

-S. 40. 

-S. 40 — More than year elapsing since registra¬ 
tion as share-holder — Winding up — Share-holder 
becoming member under improperly stamped instru¬ 
ment is contributory — Instrument cannot be admit¬ 
ted into evidence or acted upon. It Ls too late to fall 
back upon the illegality of the transfer and to urge 
that the share-holder is not to be treated as a con¬ 
tributory. AIR (Vol 31) 1944 Pat 226: 23 Pat 18: 218 
Ind Cas 202 (DB). 

-S. 40 — Contributions — Father purchasing 

share for minor sons — Benami transaction — Father 
is contributory. AIR (Vol 26) 1939 Lah 515: 41 PLR 
739: ILR (1939) Lah 299: 185 Ind Cas 176 (DB). 

-S. 40 — Presumption — Persons entered as 

share-holders — Power to vote. 

Section 40, provides that the register of members 
shall be prima facie evidence of any matters by this 
Act directed or authorised to be inserted therein. 
Where, therefore, the names of certain persons are 
found on the register as share-holders, it should be 
taken for granted that these persons are qualified 
as share-holders and as long as they remain on the re¬ 
gister, they are entitled to vote on the resolution for 
the reduction of capital of the company. AIR (Vol 
23) 1936 Cal 326: 40 CWN 661: 63 Cal 503: 165 Ind 
Cas 408 (DB). 

-Ss. 40, 83 and 240 — Entries in document of 

company — Presumption of truth. 

All entries in documents of a company are pre¬ 
sumed to be true. The onus lies heavily upon those 
who assert to show that the entries are incorrect and 
had been made fraudulently or without sufficient 
cause. AIR (Vol 22) 1935 Lah 157. 

-S. 40 — Presumption — Onus. 

Where die name of a person is entered in the re¬ 
gister of members of a company under S. 40, die onus 
is on him to prove that he is not a member. AIR (Vol 
20) 1933 Lah 1016 (2): 35 PLR 142 (2): 147 Ind Cas 
575 (1). 
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Entry as member in 


40 — Presumption — 
company’s books. 

Where a persons name is entered in the register 
of members of a company the entry casts onus on 
him to prove that he was not duly a member of the 
company. AIR (Vol 20) 1933 Lah 108: 33 PLR 973: 
142 Ind Cas 704 (2). 


■S. 40 — Allotment — Application for allotment 
of shares — Notice of allotment to applicant, neces¬ 
sity of — Winding up before giving notice — Right 
to recover money deposited with interest. 

The mere entry of a share-holder’s name in the 
Company’s register is insufficient to establish that 
an allotment of shares was in fact made. An appli¬ 
cation for shares is an offer and like any other offer 
must not only be accepted but the acceptance must 
be communicated to the person making the offer. AIR 
(Vol 20) 1933 Mad 320: 64 MLJ 130: (1933) MWN 
157: 37 MLW 808: 56 Mad 391: 141 Ind Cas 120. 


■S. 40 — Evidence of membership. 


The register of members is prima facie evidence of 
membership and the burden of proving allegations 
as to conditions and failure to send notice of allot¬ 
ment is on the person alleging. AIR (Vol 13) 1926 
Lah 414: 8 LLJ 240: 27 PLR 842: 95 Ind Cas 252. 


S. 48. 
S. 48 ■ 


Forfeiture — Member cannot surrender 


his share and company cannot accept the surrender 
except as forfeiture. 

The principle applicable to cases of surrender is 
that a surrender is good if it amounts to a forfeiture. 
It is not open to share-holder to surrender at will his 
share and it is not open to a company to accept sur¬ 
render of shares unless the act of the company can be 
brought within the rules relating to forfeiture of 
shares. To hold that a company can by a resolution 
of its directors accept surrender of shares would be 
to allow a company to reduce its capital at its pleas¬ 
ure. AIR (Vol 15) 1928 Lah 240: 107 Ind Cas 594: 29 
PLR 119. 


■S. 48 — A share-holder whose shares arc forfeit¬ 


ed ceases to be a member but a share-holder who 
surrenders his share does not cease to be a member. 
AIR (Vol 15) 1928 Lah 210: 29 PLR 119: 107 Ind 
Cas 594. 


S. 50. 

-S. 50 


Suit for declaration that defendants are 


not share-holders on ground of invalidity of resolu¬ 
tion authorising allotment of new shares is not com¬ 
petent. Even if such a suit is competent, the ab¬ 
sence of prayer for consequential relief brings the 
suit within the mischief of the proviso to S. 42, Speci¬ 
fic Relief Act, and makes the suit bad. AIR (Vol 19) 
.1932 Cal 714: 36 CWN 63S: 110 Ind Cas 76 (DB). 


S. 54. 


S. 54 — Memorandum of Association — Altera¬ 


tion, what is. 

To vary the conditional rights and privileges given 
to various classes of shares bv the memorandum does 
not amount to an alteration of the conditions con¬ 
tained in the memorandum, because one of the con¬ 
ditions in the memorandum is that the rights privi¬ 
leges are subject to variation. To hold otherwise 
would be to ignore the condition in the memorandum 
providing for variation in the rights for the time be¬ 
ing attaching to particular classes ol shares. In order 


to ascertain the rights attaching to particular classes 
of shares, the memorandum must be read and given 
effect t 9 as a whole, unless any particular provision of 
the same violates an express provision of the Statute, 
in which case that particular provision will be treated 
as invalid. AIR (Vol 22) 1935 All 310: (I$35) ALJj 
527: 1935 AWR (HC) 559: 57 All 810: 156 Ind Cas 
1088 (DB). 

-S. 54 — Memorandum of company — 


Altera¬ 


tion, what amounts to. 

Resolution sweeping away rights and privileges 
of ordinary and deferred shares and leaving both 
with same rights does not require sanction of Court 
and is valid — Proposal to make these in one class 
involves consolidation of different classes of shares. 
Such consolidation modifies the condition of the 
memorandum. AIR (Vol 22) 1935 All 310: 1935 
AWR (HC) 559: 57 All 810: (1935) ALJ 527: 156 Ind 
Cas 1088 (DB). 


■S. 54 — Applicability — Company proposing to 


abolish existing classes of shares and to creat new 
classes of shares — S. 54 does not contemplate such 
a mode. 


A company limited by shares incurred loss and its 
paid-up capital to the extent of three crores and fifty 
lacs was lost or was unrepresented by available assets. 
The company accordingly proposed to reduce and 
reorganise its share capital and with that view duly 
passed and confirmed a special resolution whereby 
the existing twenty lacs preference shares of Rs. 10 
each were to be converted into twenty lacs ordinary 
shares of Rs. 10 each and the existing forty lacs or¬ 
dinary shares of Rs. 10 each into forty lacs of defer¬ 
red shares of Re. 1 each. The company petitioned 
the Court to sanction the reorganisation of the share 
capital under S. 54. 


Held, that such scheme of reorganization was not 
a scheme for dividing shares into different classes but 
a scheme for the total abolition of the axisting class¬ 
es and creation of fresh classes of shares. S. 54 ap¬ 
plies only to two modes of re-organizing share capi¬ 
tal, namely (a) the consolidation of shares of different 
classes into shares of one class, and (2) the division 
of shares of one class into shares of different classes, 
and had no application to a re-organisation of this 

type. AIR (Vol 14) 1929 Bom 38:110 Ind Cas 649: SO 
Bom LR 598. 


S. 54 — Special privilege. 


Company’s capital divided into preference and or¬ 
dinary shares — Memorandum of association exclud¬ 
ing preference share-holders from participating in 
surplus assets in the event of winding up — Such ex¬ 
clusion confers special privilege on ordinary shares 
within proviso to S. 54 (1). AIR (Vol 16) 1929 Bom 
38: 110 Ind Cas 649: 30 Bom LR 598. 

-S. 54-A. 

-Ss. 54-A and 55 — Forfeiture of shares otherwise 

than for non-payment of calls — Legality'. See 1LR 


(1945) 2 Cal 105: AIR (Vol 36) 1949 Cal 360. 
•S. 55. 


-S. 55 


Surrender of shares bv share-holder — 


II 
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Permissibility. 

9 

Under the Companies Act, it is not open to a 
share-holder to surrender the shares held by him, or 
to the company to accept the surrender, unless the 
act of the company can be brought within the rule* 
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relating to forfeiture of shares. A surrender of share 
amounts to a reduction of capital and under S. 55 of 
the Act the share capital of a company limited by 
shares can be reduced only if so authorised by its 
Articles, and subject to confirmation by the Court. 
To reduce the share capital of the company in vio¬ 
lation of the provisions of S. 55 is illegal and cannot 
be recognised. AIR (Vol 35) 1948 Oudh 197: 23 Luck 
210: 1948 OWN 172 (DB). 

-S. 55 (1), Sch. I, Table A, Regs. 8 to 11 — Pur¬ 
chase of its own shares in execution of a money de¬ 
cree against a debtor — Validity — Provision in arti¬ 
cles of association for lien on shares — Sale without 
intervention of Court — Effect. 

Where a company in execution of a money decree 
attached and purchased its own shares held by its 
debtor, on August 3, 1935. 

Held: The provisions of S. 55 (1) of the Companies 
Act (VII of 1913) and Regulation 8 of Table A appli¬ 
ed and the sale was a nullity if the amount which 
was bid at the sale in execution of the decree ex¬ 
ceeded the amount due under the decree. If the 
amount bid was the amount due under the decree and 
no more, the matter will not be free from doubt. 
However the judgment debt must be regarded as part 
of the assets of the company and the position is ex¬ 
actly the same as if money belonging to the company 
had been actually paid into Court. 

But if the articles of association provide that the 
company will have a hen on the shares held by the 
person indebted to the company it could sell such 
shares in exercise of such hen without the interven¬ 
tion of the Court and title of the purchaser will not 
be affected by any irregularity or invalidity in the 
proceedings by virtue of Reg. 11 of Table A. 225 Ind 
Cas 224: 12 BR 579: AIR (Vol 34) 1947 Pat 40: 1947 
Comp. C. 17. 

-S. 55 (1), Sch. I, Table A, Regs. 8 to 11—If com¬ 
pany can purchase shares of members in execution of 
its money decree against them — Provisions for hen 
on shares. 

Where in execution of a decree obtained by a bank 
against its share-holder on a hand-note, the bank 
puts them to sale and itself purchases the shares, if 
the amount which is bid at the sale exceeds the 
amount due under the decree, the sale is a nullity 
under Reg. 8 of Sch. I, Table A. If the amount of 
bid is the amount due under the decree and no more, 
the judgment-debt must be regarded as part of the as¬ 
sets or of the funds of the company and the position 
is exactly the same as if money belonging to the com¬ 
pany had been actually paid into Court. Moreover, 
on general principles, a company cannot become a 
member of itself. The sale is therefore a nullity. 

But where the Articles of Association provide for 
a lien on the shares of debtors to the company, it 
could sell such shares in exercising the right of lien 
without intervention of Court and even where no no¬ 
tice was given as required by Reg. X the title of the 
purchaser will not be affected by any irregularity 
or invalidity in the proceedings in reference to the 
sale. 

Even where the liability of a share-holder or his 
legal representatives under a hand-note had been 
converted into a liability under a decree and it was 
no longer possible to realize the amount by execu¬ 
tion, nevertheless the debt itself remains, although 
owing to lapse of time, no steps could be taken to 


recover it through the Courts. As the debt remains 
the hen also continues. Under the contract, the 
company can, without a suit, sell the shares and 
mere lapse of time does not extinguish the hen. Where 
however, recourse to the Courts is necessary for en¬ 
forcement of the hen then the company will be un¬ 
able to obtain relief due to lapse of limitation. AIR 
(Vol 34) 1947 Pat 40: 225 Ind Cas 224: 12 BR 579: 
1947 Comp C 17. 

-Ss. 55, 56 — Scope — Court’s powers under S. 

56 — Matters Court can consider — Reduction, 
when can be confirmed. 

In an application under S. 56, Companies Act the 
validity of tlie resolution cannot be questioned. The 
Court is only concerned to confirm the proposed re¬ 
duction and not resolution. The only questions, 
therefore, to be considered are: 1. Ought the Court 
to ret use its sanction to the reduction out of regard 
to the interests of those members of the public who 
may be induced to take shares in the Company? 2. Is 
the reduction fan and equitable as between the diff¬ 
erent classes of share-holders. Where the reduction 
is shared equally by all the share-holders who are all 
of one class and is designed to work justly and equit¬ 
ably not involving diminution of any liability in res¬ 
pect of an unpaid capital or payment to any share¬ 
holder of any paid-up capital and there is evidence 
regarding the loss of capital and non-representation 
of available assets there is nothing to prevent the 
Court from confirming such reduction. 

Where along with the resolution as to reduction 
of capital, another resolution for the increase of capi¬ 
tal by issue of new shares is passed and this fact is 
stated in the application under S. 55 with a prayer 
for the sanction of the new scheme of organization 
but the same is subsequently withdrawn, objections 
on behalf of the objecting share-holders, that the new 
share-holders would be placed in a better position 
than the existing and expressing same fear for the 
future, do not fall to be considered under S. 56, 
since the Court’s function does not extend to the ex¬ 
ercise of a paternal care of the share-holders of a 
company so as to make it interfere in the internal 
management of a company acting within its powers. 
AIR (Vol 26) 1939 Rang 417: 186 Ind Cas 431. 

-Ss. 55, 81 — Reduction of share capital — 

Share-holders deciding by resolution to reduce capi¬ 
tal of company — Application for sanction — Com¬ 
pany entitled to reduce capital — Resolution not ul¬ 
tra vires. 

On December 21, 1936, a notice was issued for the 
meeting of the share-holders of a private limited com¬ 
pany to be held on December 30, 1936. 1 he notice 
purported to call an ordinary general meeting of the 
share-holders. Amongst others, the following item 
was on the agenda: ‘‘(6) Definite proposal by the 
chairman of the company regarding the reduction of 
assets and capital of the company for consideration.” 
Eight out of the nine share-holders of the company 
were present at this meeting. The ninth had died 
before the notice was issued and his legal represent¬ 
atives had not yet obtained a succession certificate 
in order to entitle them to take part in the proceed¬ 
ings. An objection was taken that the balance-sheet, 
which was also to be considered at the meeting, had 
not been properly circulated. As a result, the meet¬ 
ing was adjourned to February 21, 1937. Another 
notice was issued on February 6, 1937, to convene 
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the adjourned meeting on February 21, 1937. In 
this notice the meeting was designated as an extraor¬ 
dinary general meeting of the share-holders of the 
company. Practically the same agenda was repeat¬ 
ed. The same eight share-holders were present at 
this meeting. One of the share-holders however, walk¬ 
ed out soon after because he raised an objection to 
the balance-sheet and wanted the objection to be re¬ 
corded but the chairman would not do so. The re¬ 
maining share-holders continued the meeting. By a 
notice dated February 23, 1937, another extraordin¬ 
ary general meeting of the share-holders was called 
for on March 10, 1937. It was summoned in 
order to confirm the reduction of capital agreed 
upon by the meeting of February 21, 1937. The re¬ 
ductions proposed were confirmed subject to tire 
sanction of the Court of the Judicial Commissioner. 
An application under S. 55, Companies Act, was pre¬ 
sented to the Judicial Commissioner’s Court for giv¬ 
ing the required sanction. It was contended that 21 
days’ notice as required by S. 81 (as amended) not 
having been given, the meeting of February 21 was 
not validly held and the resolution passed there 
were ultra vires: 


Held, (1) the meeting of December 30, 1936, was 
regularly called because seven days’ notice was given 
for it and this was all that was required to be done by 
the law then in force (S. 81 of the old Act read with 
Art. 63 of the Articles of Association of the Com- 
pany); (2) that the meeting of February 21, 1937, was 
clearly a continuation of the meeting of December 
30, 1936, because the latter meeting had been validly 
adjourned to the former date under Art. 67 of the 
Articles of Association of the Company; (3) that 
the fact that S. 81, Companies Act, was amended in 
the meantime had no cllect on the meeting of Feb¬ 
ruary 21, 1937, so far as the procedure for conven¬ 
ing it was concerned, and (4) that the resolutions 
passed at the meeting of February 21, 1937, were, 
therefore, in order. The argument that the meeting 
of December 30, 1936, was summoned as an ordinary 
meeting and was, therefore, not one called under S. 
81 ol the Act had no substance in it. The agenda 
clearly indicated the object of the meeting and the 
share-holders understood full well that they had met 
to consider the reduction of capital. No objection was 
raised at the meeting on the ground that it was 
an ordinary meeting 6c not an extraordinary meeting 
It followed that the omission to name it as an extra¬ 
ordinary meeting in the notice dated December 21, 
1936, had no importance at all and did not vitiate the 
proceedings. The meeting of March 10, 1937, would 
have been necessary if the old Act remained in force, 
but the old Act was no longer the law when the 
meeting of February 21, 1937, was held. Consequent¬ 
ly the confirmatory meeting was unnecessary, and the 
logical result was that the decision of the meeting of 
February 21, 193/, became final on that very day. 

Conduct ol the company in the matter of lending 
money to share-holders criticised. AIR (Vol 25) 193S 
Posh 41: 177 Ind Cas 368. 


S. 55 Sanction — Application for reduction 
of share capital — Principles governing sanction. 

y\ iicrc a company presents an application under 
S. 55, to the Court for sanction to a proposal relating 
to a reduction of the share capital of the company, 
the pi inciples applicable arc:— 1. That the company 
has the power to reduce its capital much more so if 


the power is conferred by the Articles of Association. 
2. Subject to confirmation by the Court which is the 
safeguard of the minority, the question of reducing, 
capital is a domestic one for the decision of the maj¬ 
ority. 3. The company is to determine the extent* 
the mode and incidence of the reduction. 4. The 
company may reduce the share capital of all its. 
share-holders pro rata or may reduce the shares of 
any individual share-holder or any class of share¬ 
holders wholly or in part. 5. That the Court has to 
see that interests of the minority have been protect¬ 
ed and no unfairness has been shown to it. 6. That 
in doing so the Court should keep in view the con¬ 
sideration that the decision has been arrived at by 
business men who are fully cognisant of their neces¬ 
sities and are the best custodians of their interest and 
should, therefore, be slow to interfere. AIR (Vol 25) 
1938 Pesh 41: 177 Ind Cas 368. 

-S. 55 — Petition for reduction of capital — Proof 

of loss of capital — Necessity of. 

It is not always essential or necessary for the Court 
when a petition for reduction of capital is made, lb 
satisfy itself that there has been a reduction of capi¬ 
tal. The only serious question with which the Court 
is concerned is whether or not the company had duly 
passed its special resolution to the effect that the 
capital should be reduced. 

But where a reduction of capital is based on the 
ground that capital has been lost or unrepresented 
by available assets, it is always prudent to proceed on 
some evidence. That is a sound procedure and one 
which ordinarily should be acted upon. Where, in 
oi>posmg the petition a person accepts the statement 
of the company that there had been a loss of capital 
as stated by the Managing Director, the Court should 
act upon the assumption that there is evidence of 
loss of capital. AIR (Vol 23) 1936 Cal 327: 40 CJVN 
661: 63 Cal 703: 165 Ind Cas 408 (DB). 

-S. 55 — Return of capital. 

Per Lord Russel of Killowen:— “A limited Com¬ 
pany not in liquidation can make no payment by way 
of return of capital to its share-holders except as a 
stex^ in an authorised reduction of capital. Any other 
payment made by it by means of which it parts with 
moneys to its share-holders must and can only be 
made by way of dividing profits. Whether the pay¬ 
ment is called '‘dividend’’ or “bonus” of any other 
name, it still must remain a payment or division of 
profits/’ AIR (Vol 17) 1930 PC 302: 1930 ALJ 13.47: 
32 MLW 881 (PC). 

-S. 55 — Unsanctioned reduction. 

Per Allison, J. — No action resulting in the reduc¬ 
tion ol the capital of a company with limited liabili¬ 
ty should be permitted unless tiie reduction is effect¬ 
ed under statutory authority or by forfeiture in 
strict accordance with the procedure, if any, laid 
clown in that behalf in the articles of association. 
Any reduction of capital contrary to this principle is 
illegal and ultra vires. AIR (Vol’17) 1930 Bom 267: 
54 Bom ITS: 32 Bom LR S7 (DB). 

--S. 55 — Where by its articles, a limited com¬ 
pany enabled persons who had subscribed for shares 
of Rs. 100 to sever all connexions with the company 
on payment of Rs. S4. 

Held, that this being a reduction of capital with¬ 
out the assent of the Court was opposed to the Com¬ 
panies Act, S. 55, ami that such an article was also 
ultra vires of the memorandum. 120 Ind Cas 71 : 52 
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'Mad 915: 30 MLW 1049: 1929 MWN 783: AIR (Vol 
16) 1929 Mad 773: 57 MLJ 814. 

-S. 55 — A company can accept a surrender of 

shares from a share-holder only under the conditions 
and limitations applicable to the case of forfeiture 
of shares and even in such a case it will be a case of 
forfeiture and not of surrender. 83 Ind Cas 94: 20 
MLW 74: 1924 MWN 582: AIR (Vol 11) 1924 Mad 
703. 

-S. 55 — Surrender of shares. 

The mere fact that the articles of association of the 
company authorised the Board of Directors to accept 
surrender of shares cannot validate the surrender if 
it did not take place in circumstances which would 
have justified forfeiture. (1928) 110 Ind Cas 421 (Lah). 

-S. 55 — (1882), S. 249 — Companies Act (1886) 

— Buying in shares. 

Neither S. 249 of the new Act, nor the old Act 
prevent buying in of shares nor do they expressly em¬ 
power die company to do so. Hence a provision in 
tlie articles diat a share-holder should give notice to 
Directors of his intention to sell his share is ultra vires. 
(1912) 14 Bom LR 521: 16 Ind Cas 49. 

-S. 55 — Corporation — Member of the Corpor¬ 
ation — Common Law right of member to inspect 
books of the Corporation — Presidency Banks Act 
{XI of 1876) — Bank of Bombay — Share-holder — 
Suit by share-holders against the Bank to enforce in¬ 
spections of the register of share-holders-Allega¬ 

tions of irregularities in the management of the Bank 
in the election of its Board of Directors and in the 
advancing of money to Directors — Object of inspec¬ 
tion to communicate with other shareholders — Na¬ 
ture of the suit — Issue of Writ of Mandamus, prin¬ 
ciples of, regulating the right under statute — Com¬ 
mon Law right — Absolute right of inspection — 

• Qualified or limited right of inspection. 

At Common Law, members of a Corporation have 
' no absolute right, whenever diey think fit, to inspect 
all papers belonging to die aggregate body. The pri¬ 
vilege of inspection is confined to cases where die 
.member of a Corporation has in view some definite 
'right or object of his own, and to diose documents 
which would tend to illustrate such right or subject. 
Taylor on Evidence, Vol. 2, para 1495, approved and 
’ followed. On the application of a member, the 
King’s Bench Division will, in general, grant a rule 
for a limited inspection of the documents of the cor¬ 
poration, if it be shown diat such inspection is re¬ 
quisite with reference eidier to an action then insti¬ 
tuted or at least to some specific dispute or question 
pending in which the applicant is interested; but, 
even in this case, die inspection will be granted to 
such an extent only as may be necessary for die par¬ 
ticular occasion. The respondent was a holder of one 
share in the Bank of Bombay. He claimed a right 
to inspect die register of the share-holders of the Bank, 
and to be supplied with a list of such share-holders, 
as absolute and unqualified as is that conferred on 
the shareholders of Joint Stock Companies in Eng¬ 
land by S. 32 of the Companies Act, 1862 or in India 
by S. 31 of die Indian Companies Act, 1866, and S. 
55 of the Indian Companies Act, 1882. The appel¬ 
lant refused to recognize that absolute and unquali¬ 
fied right, or to comply with the claim based upon it, 

, but in their letter which conveyed that refusal, they 
informed die respondent that they would be pleased 
to furnish him with the list he asked for if he w^uld 


(7 of 1913), S. 55 

satisfy them diat he required it for use in his own in¬ 
terests as a share-holder. In die statement of claim 
the respondent, for the first time, endeavoured ex- 
plicity to base his right and tide to inspect copy, and 
take extracts from, the register on some definite mat¬ 
ters in which he himself was interested. He alleged 
therein diat he had observed irregularities in the 
management of the Bank, in die election of its Board 
of Directors, in the advancing of large sums of money 
to its Directors and in odier matters, and that he de¬ 
sired an inspection of the register to enable him to 
communicate with die odier share-holders, and, if 
possible, obtain dieir assent to certain resolutions for 
the better management of die affairs of the Bank and 
the removal of some of die Directors, which he in¬ 
tended to propose at the next general meeting of the 
share-holders. 

Held, that die suit was in truth, in its nature, 
though not in its form, somewhat of the character of 
an application for a writ of mandamus and the prin¬ 
ciples regulating die issue of diat prerogative writ 
should apply to a great extent to die granting of die 
relief prayed for in a suit like die present suit. Man¬ 
damus would not be allowed to issue unless die ap¬ 
plicant showed clearly diat he had die specific legal 
right to enforce which he asked for die interference 
of die court, diat he had claimed to exercise that 
right and none odier, and diat his claim had been 
refused. A writ of mandamus for inspection of re¬ 
gisters would not be issued if the object of the appli¬ 
cant is merely to see “if by possibility die company’s 
aifairs may be better administered dian he thinks they 
are” and not any definite right or object of special 
interest to the applicant as distinguished from tiiat 
of his fellow-members. 

Held aiso, diat diere was no statute conferring on 
die members of die Bank of Bombay a right to in¬ 
spect, copy, or take extracts from the register of its 
share-holders or any odier document belonging to it, 
and the only right die respondent could have, there¬ 
fore, against die Bank in reference to such matters, 
was diat which at Common Law belonged to every 
member of a corporation. 

Held furdier, diat die respondent was not in law 
entided to die extended right to which the decree of 
die court of appeal declared him to be entided, and 
that die limited and qualified right contended for at 
die trial was never put forward, or insisted on, be¬ 
fore action was brought, or any claim based upon it 
ever refused. (1908) 8 MLJ 355: 5 ALJ 453: 10 Bom 
LR 636: 12 CWN 825: 8 CLJ 103: 32 B 466 (476, 
478): 35 IA 130 (PC). 

-S. 59. 

-S. 59 — Under die English Law, a ‘share’ is re¬ 
garded as a chosc-in-action. But in India a ‘share’ is 
not a chose-in-action. AIR (Vol 30) 1943 Mad 74: 
55 MLW 428: (1942) 2 MLJ 120: 1942 MWN 450: 
ILR (1943) Mad 115: 205 Ind Cas 210 (DB). 

-S. 67. 

-S. 67 — Decree directing Company to furnish 

accounts — Transfer in the meanwhile to a Limited 
Company — Effect of decree on Limited Company: 

Where a decree directs a company to furnish ac¬ 
counts, and the company in die meanwhile transfers 
its business to a limited company die latter company 
is not bound by the decree, as it is a distinct legal 
person, and die decree does not operate beyond the 
date of such transfer. (1904) 7 Bom LR 107: 29 B 107 
(124, 125) (DB). 
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S. 70. 

70 — Company entered into contract with A 
and supplied goods — B received and utilised goods 
— Suit and decree against A for price — Decree un¬ 
satisfied — Another suit against both making B lia¬ 
ble for price — S. 70, does not apply — Liability of 
A and B whether joint and several — Suit against 
B not barred. 

A company entered into a contract with A and 
supplied goods. B received and utilized the goods. 
The company filed a suit for the price against A 
alone and got a decree which could not be execut¬ 
ed. It was found that A entered into the contract on 
behalf of B. The company thereupon brought an¬ 
other suit making B liable for the price alleging that 
B was so liable under S. 70, Contract Act: 

Held, that S. 70, has no application to the case. 

Held, further that die liability of A and B was joint 
and several and the fact diat a decree had been 
obtained against A did not bar the subsequent suit 
against B. (1936) 163 Ind Cas 331: 62 Cal 612: 39 
CVVN 461 (DB). 

-S. 70 — Debt contracted for necessaries by per¬ 
son partially entitled — Binding nature of debt on 


person really entitled. 

In the absence of fraud or collusion, charges incur¬ 
red by a person who was claiming the estate wholly 
for himself though really entitled only to a portion of 
it (according to a decree of the High Court under 
appeal) while in charge of the estate and necessary 
for the maintenance of the establishment and man¬ 
agement of the estate as they stood at the date of 
the death of the previous holder are binding upon 
persons really entitled to the estate. (1903) 17 MLJ 
484 (485) (DB). 

_71. 

-Ss. 71 and 20 — (S. 76, of 1882 Act) — Altera¬ 


tion of Memorandum of Association and Articles — 
Individual appointed as Secretary and his heirs — 
Salary, etc., provided for in articles — Change in Arti¬ 
cles of Association of — Validity of agreement. 

Anything appearing in the articles of association 
but not provided for by the memorandum of associ¬ 
ation may be altered by special resolution under S. 76 
of the Act. If the memorandum refers to the appoint¬ 
ment of a certain person and his heirs as Secretary 
and tl io articles refer to his powers, the articles re¬ 
lating to the Secretary’s powers may be altered by 
special resolution. 

In considering contracts referring to revocable arti¬ 
cles it must not be assumed that the contract involves 
as one of its terms that the article shall be altered and 
the terms of the contract thereby varied. If there is 
any such agreement these rights cannot be altered by 
an adulteration of the articles; if there is no such 
agreement they can be so altered provided the alter¬ 
ation does not affect rights which have ripened into 
claims for something already done under the con¬ 
tract in its original form. Where the memorandum 
of association provided for the appointment of a cer¬ 
tain person as Secretary and his powers and emolu¬ 
ments are set out only in the articles. 

Held that the provisions indicated prima facie that 
while the company was prepared to have hereditary 
Secretaries it meant to retain in its hands full power 
of contract so as to be able to limit the Secretaries 
powers to such as experience showed they might be 
safely entrusted with and their emoluments to such 


as their merits or the position of the company war¬ 
ranted; and that the powers and emoluments of the 
Secretaries being set out only in the articles of as¬ 
sociation which are ordinarily alterable they can be 
altered in the absence of proof of any agreement to 
the contrary. (1909) 33 M 36 (39, 40): 1 Ind Cas 803: 
1 MLT 290 (DB). 

-S. 72. 

-S. 72 — Scope and nature. 


Section 72, Companies Act (Burma) is merely per¬ 
missive and is not imperative. It only provides one 
of several methods whereby a communication or no¬ 
tice may be served on a company. AIR (Vol 28) 1941 
Rang 339: 14 Rang 187: 198 Ind Cas 180 (SB). 
-S. 72 — Domicile — What is. 


The domicile of a corporation is the place consid¬ 
ered by law to be the centre of its affairs, which (1) in 
the case of a trading corporation is its principal place 
of business i.e., the place where the administrative 
business of the corporation is carried on; (2) in the 
case of any other corporation is the place where its 
functions are discharged. The registration of the 
company is not for all purposes of itself decisive. The 
question in each case is, where is it that the real busi¬ 
ness of the company is carried on? According to the 
answer to that question, the company’s domicile must 
in the main, be determined. Hence the domicile of 
a corporation is the place where the centre of control 
is, where the directing power resides or, where the 
brain which controls the operations of the company 
is situate. AIR (Vol 26) 1939 Mad 318: (1938) MWN 
1313: 183 Ind Cas 353. 

-S. 72 — Change of office — Notice to Registrar. 


Where there is a change in the registered office of 
a company, it is necessary in order that the change 
might take effect that notification of the change 
should be given to the Registrar of Joint Stock Com¬ 
panies A mere resolution to change is insufficient 
AIR (Vol 18) 1931 Cal 692: 58 Cal 716: 133 Ind Cas 
321. 

-S. 73. 


-S. 73 — Object of — Construction — Burden to 

establish infringement of law — ‘‘Outside the office 


»> 


meaning of. 


• • • 


Section 73 being a penal provision has to be con¬ 
strued strictly and therefore the burden iis v^ity. 
strongly on the prosecution, to show that there really 
has been an infringement of the law and that in 
circumstances in the case, a meaning must be given 
to the section which is not the literal one. By S. 73 
the Legislature desired to make the company itself 
continually bring to the notice of those who dealt or 
might deal with it the fact that it was limited. The 
section has nothing to do with advertising the where¬ 
abouts ot a company or affording facilities to mem¬ 
bers ol the public in finding its place of business. The 
requirements of the Act would he satisfied by aboard 
of the necessary conspicuousness and legibility out¬ 
side the office room inside the building in which it is 
situated. It cannot he held that when an office is 
situated within a compound, the law requires the 
name of the company to he painted or affixed outside 
the compound as well as outside the office. The 
words “outside the office” in S. 73 (a) do not mean 
outside the premises. AIR (Vol 28) 1941 Bom 97: 43 
Bom 1 U 105: 42 Cr LI 152: TLR (1941) Bom 1S6: 193 
Ind Cas 620 (DB). , i 
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-S. 76. 

-Ss. 76 and 79 (3) — Scope and applicability 

exercise of jurisdiction conferred by S. 79 (3) — 
Condition precedent — Impracticability of calling a 
meeting — Tests. See 1947 ALJ 337: AIR (Vol 34) 
3.947 All 361 (FB). 

-Ss. 76, 32 — Conviction of director under S. 76 

— Conviction under S. 32, may be dropped. 

Where the director of a company is convicted 
under S. 76, for being wilfully a party to a default 
by which no general meeting was held as required 
by S. 76, his further conviction under S. 32 may 
very well he dropped. AIR (Vol 29) 1942 Cal 225 
: 74 CLJ 367 : 45 OWN 1130 : 43 Cr. LJ 466 : 199 


Ind Cas 94. 

-S. 76 (2) — Default — Conviction. 

An ordinary director of a company who is not 
knowingly and wilfully a party to the default 
under S. 76 (2), cannot be convicted. (1942) 197 
Ind Cas 729 : 1941 MWN 959 : 55 MLW 18 (2) : 
43 Cr. LJ 295. 

-Ss. 76 (2), 131 — Condoning delay. 

Where the Registrar has condoned the delay in 
holding a general meeting, he must also be deemed 
to have condoned the delay in filing a balance 
sheet before the general body at its meeting. 
AIR (Vol 28) 1941 Mad 504 : 1941 MWN 225 3 
(1941) 1 MLJ 419 : 53 MLW 660 : 42 Cr. LJ 683 
: 195 Ind Cas 140. 

—■—S. 76 (1) — Eo-nomine managing director — 
Default —Conviction for. 

Where the evidence does not warrant the con¬ 
clusion that the person who was one of the manag¬ 
ing directors eo-nomine was intentionally and 
wilfully a party to the default under S. 76 (1), his 
conviction cannot be sustained. (1941) 196 Ind 
Cas 126 : 1941 MWN 381 : (1941) 1 MLJ 702 : 53 
MLW 680 : 42 Cr. LJ 854 0DB). 


-S. 76 — Meeting. 

Section 76, demands that there shall be a general 
meeting held once at least in every year, i.e., on© 
meeting per year, and as many meetings as there 
are years. It does not mean that the same meet¬ 
ing can go on being held once in each year. Th© 
section requires that a separate and distinct meet¬ 
ing should be held. AIR (Vol 25) 1938 Mad 640 
: 47 MLW 635 : (1938) 1 MLJ 856 : (1938) MWN 
608 : 39 Cr. LJ 907 (1) : 177 Ind Cas 600. 


-S. 76— Scope and nature — Persons responsible 

for failure to call general meeting — Whether can 
be excused — Balance-sheet, preparation of. 

The object of S. 76, is to enable a member of 
a company, where there has been default on the 
part of those whose duty it is to summon the 
meeting to apply to the Court to direct the calling 
of a meeting. It is not intended to enable the 
Court to make an order which will excuse the 
persons responsible from the consequences of 
their omission. The terms of the section are 
mandatory and the section makes no reference to 
the balance sheet. AIR (Vol 21) 1934 Cal 624 : 
61 Cal 408 : 151 Ind Cas 693. 

-S. 76 — Extraordinary meeting. 

Where certain share-holders of the Company 
sent in a requisition to the directors for the hol¬ 
ding of an extraordinary meeting and according to 
that requisition an extraordinary meeting was 
held, that such a meeting cannot be a general meet 
ing within the meaning of S. 76 of the Act. 72 
Ind Cas 349 : 25 Bom LR 224 : 24 Cr. LJ 349 : 
AIR (Vol 10) 1923 Bom 194 (DB). 

-S. 76 (1) — General meeting — Default in 

holding. 

Under S. 76 of the Companies Act there is no 
difference between a general meeting and an ex¬ 
traordinary meeting of the company. Where an 


extraordinary general meeting of a company was 
held within fifteen months of the last general 
meeting, no offence had been committed under S. 

76 (1) of the Act. 1 UPLR (HC) 171 : 54 Ind Cas 

494: AIR (Vol 7) 1920 All 357. 

-Ss. 76 and 134 (a) — Conviction of Offiecr — 

Validity. 

Before an officer of a limited company can be 
convicted under S. 134 (4) for default in submitting 
the balance-sheet laid before the company at its 
general meeting, as a general meeting was not 
held, it must be shown with reference to S. 76 
that the Officer was a party to the default in 
holding the general meeting. 21 CWN 840 : 18 
Cr. LJ 325 : 38 Ind Cas 437: AIR (Vol 5) 1918 Cal 
190 (DB). 

-Ss. 76, 131 — (1882). S. 74 — Definition of 

Manager — Firm managing a company describing 
itsef managing agents. 

Under S. 74 (1882) - the word ‘manager’ includes 
every person or body of persons who conducts 
or conduct the affairs of the company and to 
whom its management, subject to the control of 
the Directors, is entrusted and a firm is as capable 
of managing a company as an individual and if 
it does so it surely cannot escape liability for its 
misfeasance or non-feasance merely by calling 
itself ‘Managing Agent', instead of manager. 18 
PR 1916 Cr. : 143 PLR 1916 : 17 Cr. LJ 306 ; 
35 Ind Cas 482: AIR (Vol 3) 1916 Lah 199. 

-Ss. 76 and 131 — (1882), S. 74 — Failure to 

comply. 

A magistrate has jurisdiction to entertain an 
application against die Director of company for 
failure to apply with the provisions of S. 74 and 
for misappropriation and falsification of accounts. 
This power however should generally be used only 
in consultation with the Registrar, Joint Stock 
companies. (1911) 8 ALJ 1260: 12 Cr. LJ 596 : 12 
Ind Cas 972. 

-S. 77. 

-S. 77 (6) — Conviction, essentials to be proved. 

In order that a conviction under S. 77, of an 
officer of the company may be sustained, the only 
thing the prosecution has to prove is that the 
particular officer knowingly and wilfully authorised 
or permitted the default. AIR (Vol 23) 1936 Cal 
237 : 39 CWN 1152 : 37 Cr. LJ 552 : 162 Ind Cas 
282. 

-S. 77 — (1882), S. 75 — Offence punishable 

under the Act — Repeal of Act — Effect of. 

An offence punishable under an Act and commi¬ 
tted while the Act is in force cannot be punished 
after the Act is repealed. 18 Cr. LJ 896 : 41 PWB 
1917 Cr. : 41 Ind Cas 1008 :AIR (Vol 4) 1917 Lahl 
280. 

-S. 78. 

-S. 78 — Meeting on requisition — Date of 

receipt, presumption. 

In the case of calling a meeting on requisition, 
there is no presumption that the requisition was 
received on the date it bears. AIR (Vol 27) 1946 
Sind 87 : 190 Ind Cas 551. 

-S. 78 — Order for winding up — Court’s order 

for winding up based on opinion of majority of 
share-holders is bad. 

Where there was no valid resolution for volun¬ 
tary winding up ; and no valid ground for making 
a winding up order, but the Judge passed the order 
for compulsorily winding lip the company on the 
ground that the majority of the share-holders at 
a meeting were in favour of winding up. 

Held that that is not a sufficient ground for 
the compulsory winding up order where there was 
no valid resolution for voluntary winding up. 69 
Ind Cas 241 : 49 Cal 399 : AIR (Vol 9) 1922 Cai 
365 (DB). 
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-S. 79. 

-Ss. 79 (3) and 76 — Exercise of jurisdiction 

conferred by S. 79 (3) — Condition precedent — 
Impracticability of calling a meeting — Test — 
Scope and applicability of S. 76. 

It is clear from the language of S. 79 (3) of the 
Companies Act that there is a condition precedent 
to the exercise of jurisdiction conferred by it and 
that is, that it must be found that for some 
reason it has become impracticable to call a meet¬ 
ing of a company in any manner in which meetings 
of that company may be called. The question of 
the impracticability or otherwise of calling a meet¬ 
ing has to to be decided primarily in the light of 
the Company’s Articles of Association, in view of 
the language used in S. 76 of the Act. There may 
be cases in which the Articles of Association either 
fail to make any provisions for a matter which, 
is governed by the general provisions of the Act 
or make a provision which is in direct conflict 
with some mandatory provision in the Act appli¬ 
cable to all companies. In the former case it 
would obviously be necessary to refer to the Act 
when deciding the question of the impracticability 
or otherwise of calling a meeting. In the latter 
case the mandatory provision of the Act will 
prevail and the provision contained in the Articles 
of Association will have to be disregarded. 

' The general provisions contained in S. 76 of the 
Act have no application to the period inter¬ 
vening between the time limit for calling and 
holding an Annual General Meeting fixed by Com¬ 
pany’s Articles of Association and the wider time 
limit for calling and holding such a meeting pres¬ 
cribed by S. 76 (1). At any time before the expiry 
of the wider limit prescribed by S. 76 (1), jurisdic¬ 
tion conferred by S. 79 (3) comes into operation 
and it can be invoked by a director or a member of 
any company for calling the Annual General Meet¬ 
ing. ILR (1947) All 690 : 1947 Comp. C. 216 : 
.1947 ALJ 337 : 1947 ALW 341 : AIR (Vol 34) 
1947 All 361 (FB). 


-S. 79 — Proxy — Vote by proxy in the pr* 

sence of the mlember entitled to vote is valid, 

A person to whom a member giyes a proxy 
that member’s agent for the purpose of voting 
The authority of an agent may be revoked e* 
pressly or by implication, but unless and until ft 
is so revoked that authority continues. If a man 
is present and allows another to act for him 
presumably he approves what that other does. 
103 Ind Cas 465 : 30 Bom LR 197 : AIR (Vol lsy 
1928 Bom 80. 1 

-S. 79 — Second proxy — If revokes the first. 

A signed a proxy in favour of B. The time for 
lodging proxies ends two days before the meeting. 
The proxy in favour of B is lodged in time. A then 
signs a second proxy in favour of C and lodges it 
after the expiry of the time. The proxy being 
out of time was rejected without scrutiny. The 
first proxy is not revoked. 108 Ind Cas 465 • 30 
Bom LR 197: AIR (Vol 15) 1928 Bom 80. 

-S. 79 — An unstamped proxy is bad. 

Those proxies which are unstamped, or upon 
which the stamps have not been cancelled, must 
be excluded. Any votes recorded on the authority 
of such proxies go out. 108 Ind Cas 465: 30 BomLR 
197: AIR (Vol 15) 1928 Bom 80. 

-S. 79 — The Court has ample power under S. 

153 to settle a form of proxy. S. 153 is wider in 
its terms than S. 120 of the English Act. Any 
substantial failure to comply with the Oourt’d 
direction would invalidate the proxy. 108 Ind Catf 
465 : 30 Bom. LR 197 : AIR (Vol 15) 1928 Bom 60. 
-S. 79 — Valid votes. 

Where persons who voted on the amendment 
proposed, but did not vote on the substantive pro¬ 
position, but whose votes on the substantive 
proposition were recorded by their proxies in a 
meeting of the company, held, for changing its 
memorandum, 

Held, that these votes were good. 108 Ind Cas 
465 : 30 Bom. LR 197 : AIR (Vol 15) 1928 Bom 
80. 


——S. 79 (3) — Powers of the Court whose jurisdic¬ 
tion has been invoked under S. 79 (3). 

Where upon the jurisdiction of the Court under 
S. 79 (3) being invoked by a party a question is 
raised as to validity or otherwise of a meeting, 
tiie Court has jurisdiction to determine that ques¬ 
tion. ILR (1947) All 690 : 1947 Comp. C. 216 : 
1947 ALJ 337 : 1247 ALW 341 : AIR (Vol 34) 1947 
A. 361 (FB). 

-S. 79. — Share-holders — Majority, if can add 

to voting power vf directors. 

Generally speaking a person cannot charge a 
majority in the company with wrong in adding 
to the voting power of the directors. There is 
no inherent wrong in that. A majority can in¬ 
crease its own majority, generally speaking unless 
there be an element of expropriation or coercion. 
AIR (Vol 23) 1943 Cal 174 : ILR (1941) 1 Cal 
30 : 72 CLJ 458 : 195 Ind Cas 36. 

-S. 79 — Insufficiency of notice. 

Share-holder actually knowing about business to 
be transacted at a meeting cannot complain of 
insufficiency of notice. 52 Bom 571 : 55 IA 274 : 30 
Bom LR 1115 : 32 CWN 1038 : 28 MLW 93 : 48 
CLJ 436 : 110 Ind Cas 195 : AIR (Vol 15) 1928 
P. C. 180 : 55 MLJ 697. 

-S. 79 — Conditional votes. 

Where the form of proxy was settled by tne 
Court, but a certain word was entered by the 
member signing the proxy and he added other 
words, hut the added words were too vague to have 
any meaning. 

Held, that such votes were good. 108 Ind Cas 465: 
30 Bom. LR 197 : AIR (Vol 15) 1923 Bom. 80. 


-S. 79 — Debtor’s vote. 

Proxies given by persons who were debtors to 
the company are bad. 108 Ind Cas 465: 30 BomLR 
197 : AIR (Vol 15) 1928 Bom 80. 

-S. 79 — Proxy. 

Proxies given by company in favour of a director 
of that company* are bad. 108 Ind Cas 465 : 30 
Bom. LR 197 : AIR (Vol 15) 1928 Bom. 80. 

-S. 79 — Undated proxies are valid. 108 Ind 

Cas 465 : 30 Bom LR 197 : AIR (Vol 15) 1928 
Bom 80. 

-S. 79 — Amalgamation with another bank — 

Notice — Omission to mention any secret arrange¬ 
ment — Proceedings when can be upset. 

Where there is any secret agreement or any 
interest of the Directors in the agreement not dis¬ 
closed in the circular or in the notice, the Court 
will view with strictness any omission to- refer to 
it in the notice or in the circular accompanying 
the notice ; and the omission to mention 
any secret arrangement would constitue a serious 
defect in the notice. But where no secret agree¬ 
ment is proved or suggested anywhere tfiere is no 
indication that there was anything to conceal the 
Court will as far as possible take a liberal view of 
the terms of the notice and will not upset the 
proceedings taken on a notice for some defect 
which might have been avoided but which was not 
molded on account of some honest mistake, A 
meeting ought not to be treated very critically 
in order to see whether we cannot pick out some 
defect in it. Notice calling an extraordinary gene¬ 
ral meeting of the share-holders of a Bank to 
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consider the proposal of amalgamating it with 
another Bank was held not so defective as to 
upset the proceedings at the meeting, though it 
failed to disclose the difference of opinion that 
existed among the directors in the matter and the 
basis of calculation on which the terms of union 
were settled and although no copy of the agree¬ 
ment between the banks was sent to the share¬ 
holders along with the notice. 90 ind Cas 580 : 
26 Bom LR 987: AIR (Vol. 12) 1925 Bom 49 (DB). 

-S. 79 — Proxy — Vote by — Nature of the 

right — Articles of Association — Construction of. 

Right to vote by proxy is the creature of a 
contract between share-holders and cannot be 
claimed under the ordinary law. Where the right 
to vote by proxy is given, all the requisitions of the 
contract as to the exercise of that right must be 
followed. Where the Articles of an Association 
provided that no person without a particular quali¬ 
fication should be appointed proxy, the qualification 
should exist at the time oi the appointment and 
not merely at the date to which the operation of 
the instrument is postponed. (1902) 27 Bom 113 
: 4 Bom LR 953 (DB). 

-S. 79 — Articles of Association — Proxy — 

Qualification of party — Construction. 

One of the articles of association of a limited 
company was — “No person shall be appointed or 
have authority to act as a proxy who is not a 
share-holder in the company.” 

Held, that to construe this article as requiring 
the person appointed to be a share-holder when 
the proxy is signed, is to put too narrow a cons¬ 
truction on the words. 

The article of association of a limited company 
ran. 

“No person shall be allowed to vote or act as 
a proxy at a meeting unless the instrument appoin¬ 
ting him shall have been deposited at the registered 
office of the company not less than 48 hours before 
the time for holding the meeting at which tne 
person named in such instrument proposes to 
vote” (Art. 66)). A shareholder in the above com¬ 
pany executed in 1881 a proxy which was in fact 
a power-of-attorney, not only to vote at meetings, 
but to act generally for the share-holder signing 
it in all matters connected with the company and 
any other company taking over its business. The 
proxy authorized and appointed certain specified 
persons “and all persons who at any time during 
the continuance of his power-of-attorney may be 
partners in the firm of Wallace & Co. of Bombay, 
however that firm may be at any time constituted 
. . . and in the absence from Bombay of all the 
said persons, then the persons or person for the 
time holding the procuration of the said firm and 
managing the said business jointly, and each of 
them severally ... to be my proxy to vote for me 
and on my behalf at any meeting or meetings of 
the said existing corporation. This proxy was 
subsequently, in 1902, used by M., who was then 
a managing partner of the firm of Wallace & Co. 
and a shareholder in the corporation, but he was 
neither a member of the firm nor a share-holder in 
the corporation when the proxy was signed. Be¬ 
fore the meeting his name was entered as usual 
in a register of proxies kept by the corporation as 
the person who would use the proxies at those 
meetings. An objection to the proxy was that M 
was not named in it. 

Held, that although not named in the proxy in 
the strict literal sense of the word ‘named’ (Art. 
66) he was sufficiently described in the proxy for 
all business Durposes. (1904) 7 Bom LR 99 : 2 
ALJ 139: 29 Bom 126: 32 IA 39: 1 CLJ 150 

: 8 Sar 768 (PC). 

5F.Y.D./D.F. 39 


-S. 81. 

-S. 81 (2) and Proviso — “Not less than twenty. 

one days” — Meaning — Day of service and day 
of meetings if both to be excluded — Waiver of 
objection as to legality of notice of meeting —• 
What would constitute. 

The expression “not less than twenty-one days” 
occurring in sub-section (2) of S. 81 of the Com¬ 
panies Act means twenty-one clear days exclu¬ 
sive of the day of service and exclusive also of the 
day on which the meeting was to be held (i.e.,) 
there must be an interval of twenty-one days in 
between the date of the meeting and the date of 
the sendee of notice. 

Under the proviso to S. 81(2) the requirement 
as to this twenty-one days’ notice may be dispens¬ 
ed with by an agreement of all the members ‘en¬ 
titled to attend and vote’ and not mereiy of all 
the members ‘entitled to vote and present in 
person or proxy’ at the meeting. This proviso in¬ 
dicates the intention on the part of the Legisla¬ 
ture that the provision in sub-section, (2) is man¬ 
datory and that it can be dispensed with only by 
the agreement of all members. It is not enough 
that the members present at the meeting indicat¬ 
ed either expressly or impliedly that they consent¬ 
ed to or acquiesced in shortening the period of 
notice. An express consent of all the members to 
waive the notice has to be established to sustain 
a plea of waiver of objection as to legality of notice. 
ILR (1949) Mad 808: 62 LW 341: (1949) 1 MLJ 
662 (DB). 

-Ss. 81, 82 — Resolution tc “adopt” accounts -- 

— Amendment negativing subject-matter, if cam 
be allowed — Amendment wrongly ruled out — 

— Proper procedure. 

An amendment moved to a proposition, as a 
general rule, must be germane to its subject-matter 
and net in substance a direct negative of it. No 
amendment can be moved which goes beyond the 
notice conveying the meeting or in the case of 
an ordinary meeting, beyond the scope of the ordi¬ 
nary business which, by the articles, may be trans¬ 
acted thereat without special notice. Thus, in the 
case of an ordinary meeting, the agenda of which 
proposed the reception and adoption of accounts, 
where a motion is submitted that the report and 
accounts be received and adopted, an amendment 
that the directors be removed from office or that 
the articles be altered, would be irregular; but an 
amendment to the effect that the accounts and 
balance-sheet be received but not adopted and 
that a committee of share-holders, be appointed 
to look into them and report would be competent. 

Where the Chairman wrongly rules the amend¬ 
ment out of order and the original unamended 
proposition is moved and lost, the proper course 
is to treat the nroceedings subseouent to the put¬ 
ting of the proposition as a nullity and to call 
another general meeting and start atresh with the 
consideration of the proposition. AIR (Vol 32) 
1945 Bom 475: 47 Bom LR 428: ILR (1945) Bom 
687. 

- s si _ Amendment of articles under S. 20 — 

Notice under S. 81. absence of — Amendment is 
‘ultra vires’. AIR (Vol 27) 1940 Lah 243: 190 Ind 
Cas 819. 

_S. 81 — Share-holders deciding by resolution to 

reduce capital — ADplication for sanction — Com¬ 
pany is entitled to reduce capital — Resolution is 
not ‘ultra vires’. AIR (Vol 25) 1938 Pesh 41: 177 
Ind Cas 368. 

_S. 81 (3) — Chairman’s declaration — Conclu¬ 
siveness of — Chairman erroneously holding re¬ 
solution passed — Resolution, if according to law. 

The conclusiveness of the declaration of the 
Chairman contemplated by Cl. (3) of S. 81, at- 
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• taches to the declaration where the Chairman does 
not find by his declaration the figures for and 
against the resolution. 

But where the Chairman by his declaration finds • 
the figures and erroneously in point of law holds, 
that the resolution has been duly passed, the re¬ 
solution cannot be said to have been passed ac¬ 
cording to law. AIR (Vol 24) 1937 Cal 645: 41 
CWN 1137: ILR (1938) 1 Cal 90: 173 Ind Cas 622 
(DB). 

-S. 81 — Passing of resolutions — Chairman's 

declaration on a show of hands. 

At any meeting at which an extraordinary re¬ 
solution submitted to be passed or a special reso¬ 
lution is submitted to be passed or confirmed a 
declaration of the Chairman on a show of hands 
that the resolution is carried is conclusive evi¬ 
dence and the minutes of the meeting are not ad¬ 
missible in evidence to show that the declaration 
of the Chairman is unwarranted. AIR (Vol 16) 
1929 Bom 38: 30 Bom LR 598: 110 Ind Cas 649. 

-S. 81 — Amendment. 

Amendments can be allowed, but it must depend 
upon the nature of the resolution and the nature 
of the amendment whether it could be or should 
be allowed by the Chairman. AIR (Vol 12) 1925 
Bom 49; 26 Bom LR 987: 90 Ind Cas 580 (DB). 

-Ss. 81, 203 — (188?), Ss. 77, 173 (b) and (c) 

— Liquidator — Appointment — Notice — Validity 
of liquidators, appointment. 

A notice was given calling an extraordinary gene¬ 
ral meeting of the share-holders of a limited com¬ 
pany, to consider the position of the company, and 
if necessary, to pass a special resolution that the 
company be voluntarily wound up and liquidators 
appointed and that in the event of the said resolu¬ 
tion being passed, a special meeting be held im¬ 
mediately after the extraordinary general meeting 
of the share-holders confirming the same. A re¬ 
solution was passed for winding up of the company 
and liquidators were appointed: the resolution not 
being a special resolution as defined by S. 77 the 
voluntary winding up was not according to S. 173 
Cl. (b) and the appointment of the liquidators was 
a nullity and they had no authority to exercise 
the statutory powers of a properly appointed liqui¬ 
dator. (1911) 15 CWN 1047: 11 Ind Cas 975. 

-S. 81 — Resolution — Confirmation. 

A confirmation not ‘simpliciter’, but with a pro¬ 
viso, is no valid confirmation. (1907) 10 Bom LR 
141: 3 MLT 197 (DB). 

-S. 82. 

-S. 82 — Amendment of articles — Regula¬ 
tion. 

There is nothing in the Companies Act which 
prohibits the Registrar of Joint Stock Companies 
from refusing to file amendments made in the 
articles of a company with a view to changing its. 
nature, e. g., converting it from a private to a 
public or from a public to a private company. On 
the contrary by reason of S. 82. the Registrar is 
bound to file them. AIR (V 30) 1943 Pat 278 : 22 

Pat 204 : 10 BR 4 : 24 PLT 226 : 207 Ind Cas 630 

(DB). 
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the Act are ultra wires. (1902) 29 Cal 688. | 

(DB). m 

-S. 83. 1 

1. Directors. 1 

2 . Liability. 1 

3. Meeting. a 

4. Suits, maintainability of. . i 

1. Directors. * 

(a) General. M 

(a-1) Appointment of. V 

(b) Breach of duty by. 9 

(c) Contracts. 1 

(d) Election of. fl 

(e) Powers and duties. I 

(f) Remuneration. 1 

(a) General. 1 

-S. 83 — Sch. I, Table A, Reg. 72 — Managing I 

director, status of. 1 

A director or managing director is in no way a J 
servant of the company. He is the agent of the ] 
company for carrying on its business. AIR (Vol 1 
29) 1942 Lah 47 (50) : 43 PLR 619 : ILR (1943) Lab I 

28 : 199 Ind Cas 667. " 

-S. 83 — Position of director. 

Although the position of directors of a com¬ 
pany differs from that of trustees in some respects, 
yet to the extent of their being entrusted with 
the monies of the Company, they are trustees and 
they are jointly and severally liable for breach of ! 
trust. AIR (V 24) 1937 Pat 293 : 3 BR 477 : 168 i 
Ind Cas 786. • 

(a-1) Appointment of. 1 

-S. 83 — Directors, appointment of— Whether 

matter of internal management. 

Notwithstanding S. 87 (old) the appointment of 
directors is still a matter of the internal manage¬ 
ment of the company, and an outsider cannot be 
expected also to search the register fer the list of 
directors. AIR (V 23) 1936 Bom 62 : 37 Bom LR 
978 : 60 Bom 326 : 161 Ind Cas 126 (DB). 

- S. 83 — Directors, appointment of — Poll, de¬ 
mand of — Poll not taken — Original meeting, 
continuance of — Suit by share-holders for decla¬ 
ration that appointment of directors is invalid, 
competency of. 

The Directorate, of a Life Insurance Company 
was composed of two policy-holders’ directors; 
elected by the policy-holders and of a certain 
number of share-holders’ directors. The Ordinary 
General Meeting lor the election of share-holders' 
directors was fixed for October 13, 1930. The 

Articles of Association had contained a provision 
that the number of share-holders’ directors should 
be six and that two should retire in rotation, their 
places being filled by election at the meeting. But 
the number had been by amendment of the articles 
reduced to five and it was provided as a special 
case, that at the General Meeting of 1930, the sis 
directors should vacate office and that no more 
than five should be elected in place of them. At 
the meeting held on October 13. 1930. votes were 
taken by show of hands and five persons were 
declared elected. A poll was then demanded and 
the Chairman then directed that it should beheld 


- S 82 — Alteration of articles — Registration 

— Alteration to carry on illegal business — Regis¬ 
trar has power to refuse registration. AIR (V 20> 
1933 Mad 129 ; 63 MLJ 917 : 36 MT.W 942 : Ml Ind 
C.as 177 (2). 

-S. 82 — Rules- of Company — Curtailing 

pfuv^s of Court — Ultra vires. 

Obiter — Rules of companies curtailing the 
power of court to wind them up in circumstances 
under which the court has power to do so under 


at the Company’s office on October 20. and appoint¬ 
ed the manager of the Company, Returning Officer 
lor the purpose of taking it. On October 16, the 
two policy-holders’ directors appointed two other 
persons thus bringing the directors up to four. 
On October 20. the Returning Officer did not appear 
and no other arrangement being made for holding 
the poll, the share-holders who had assembled 
dispersed. ^ No other attempt was made to take a 
poll and the four persons at that time claiming 
to be directors after a couple of days co-opted $ 
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more directors, thus bringing their number up 
to the maximum. Four of the share-holders filed 
a suit praying inter alia that these; appointments 
might be declared invalid and that the Court 
should direct a poll to be taken to elect the five 
share-holders’ directors: 

Held, that the taking of a poll was a mere en¬ 
largement of the meeting at which it was demand¬ 
ed and the original meeting continued until the 
poll had been taken. 

Held, further, that so long as the meeting con¬ 
tinued, the five directors’ posts remained vacant 
and neither the provision for the automatic re- 
election of the old directors on failure of their 
posts being filled up in the meeting, nor the 
provision enabling directors to appoint any duly 
qualified person as director could come into 
operation: 

Held, also that as the five persons were installed 
as directors in contravention of the articles, the 
mode of constituting them was ultra vires the 
Board of Directors and the suit by some of the 
share-holders who had been deprived of their 
fundamental privilege of choosing their own 
management was competent: 

Held, also, that plaintiffs were entitled to main¬ 
tain the suit even though the share-holders under 
the articles could by special meeting remove the 
directors from the office by three-fourth majo¬ 
rity. AIR (V 19) 1932 Mad 100 : 61 MLJ 724 : 34 

MLW 746 : 136 Ind Cas 193 (DB). 

# 

(b) Breach of duty by. 

-S. 83 — Wilful negligence, what. is. 

Where the Articles of Association comprise the 
indemnity to directors for anything done by them, 
except where loss has been incurred as the result 
of wilful neglect or wilful default on their part, 
in order to be guilty of wilful negligence not only 
must a director be guilty of negligence, but he 
must know that he is committing a breach of duty 
or is recklessly careless in the matter. 

A director is justified in trusting the officials of 
the Company unless he has reason to suspect them. 
Where apart from the insolvency of the official, 
there is no other ground to suspect his honesty, 
the director is justified in trusting him, as, insol¬ 
vency does not necessarily mean that a man is 
dishonest. AIR (V 25) 1938 Mad 124: (1937) MWN 
1099 : 46 MLW 869 : (1937) 2 MLJ 848 : ILR (1938) 
Mad 292 : 176 Ind Cas 592 (DB). 

-S. S3 — Directors — Money used for their own 

interests — Tort or breach of fiduciary obligation, 
liability of. 

The directors of a Bank in conspiring to utilise 
Bank’s money for their own interests are guilty 
of fraudulent conduct towards the; Bank to which 
they stand in a fiduciary capacity, and are liable 
to account for it to the Bank. 

The suit against them is not merely one for 
compensation for a tort committed but for breach 
of a fiduciary obligation towards the Bank arising 
out of the breach of a quasi-contract. Even if it 
be viewed as a suit for compensation for a mere 
tort, the; right to sue survives, on the death of 
one'of the directors against the legal representa¬ 
tives by he aoplication of S. 306, Succession Act. 
AIR (V 22) 1935 Lah 705 : 160 Ind Cas 759 
(DB). 

(c) Contracts. 

*—S. S3 — Directors — Contract with company — 
Contract beyond directors’ powers — Ratification 
by company — Company, liability of. 

Obiter. — Any person dealing with a company is 
supposed to be acquainted with its articles and 
memorandum and, therefore, to be aware of the 


powers that the directors have. If, therefore, one 
enters into a contract with a company and such 
a contract is beyond the power oi trie directors, 
the company cannot be bound by it; and even if 
the company suosequently ratifies the contract 
without Knowledge of the fact that it was ultra 
vires, the company cannot be bound by tne con¬ 
tract. AIR (V 25) 1938 Mad 227 : (1937) MWJNT 
1223 (2) : (1938) 1 MLJ 391 : 177 Ind Cas 126. 

-S. 83 — Director advancing loan — Priority 

over unsecured creditor. 

A contract by which the director of a company 
lends money to the company and becomes ita 
creditor is in the nature of a contract between the 
trustee and his cestui que trust: the trustee by 
discharging a small portion of the cestui que 
trust’s indebtedness puts himself in the position of 
a secured creditor as against the unsecured credit 
tor, and, therefore, prevents the company from 
paying off its creditors equitably. 

It is not right that the director of an insolvent 
company about to gc into liquidation should be 
allowed the privileged position of a secured credi¬ 
tor by merely discharging a small portion of the 
company’s indebtedness. As against an innocent 
purchaser for value of property sold in execution 
of a debt due to an unsecured creditor, the plain¬ 
tiff director should not be allowed to enforce his 
security. AIR (V 24) 1937 Pat 151 : 15 Pat 762 : 
18 PLT 217 : 3 BR 391 : 163 Ind Cas 124 (DB). 

-S. 83 — Contract — Contract between direc¬ 
tors lor their own advantage — Duty of Court. 

Tile Courts do not look with favour on agree¬ 
ments between directors for their own advantage 
and certainly not on those which would severely 
prejudice other creditors in the event of liquida¬ 
tion. Consequently, where a director claims a 
considerably big sum of money on the strength 
of a promise made by a co-director, that he would 
be paid this amount if anything went wrong with 
the affairs of the company, it is a case in which 
formalities canncc be dispensed with, and if they 
have not been observed, the claim cannot be 
allowed. AIR (V 22; 1935 Lah 917 (918) : 161 Lid 
Cas 315. 

(d) Election of. 

- S. 83 — Directors’ election at a general meet¬ 
ing not in conformity with Articles of Associa¬ 
tion — Such election and proceedings are void, if 
adopted. The directors thus elected are de jure 
directors till validly replaced in accordance with 
the Articles of Association of the company. (1938) 
67 CLJ 143 : 42 CWN 774. 

-S. 83 — Co-operation of director. 

The circumstance that a person has failed to 
secure his election as director at a general meeting 
of the share-holders does not detract from his 
eligibility to be co-opted by the directors for the 
limited period for which the power to co-opt exists. 
AIR (V 20) 1933 All 344 : (1933) ALJ 290 : 55 All- 
399 : 143 Ind Cas 7 (DB). 

(e) Powers and duties. 

-S. 83 — Secretary — Secretary appointed 

under written agreement — Secretary to be subject 
to control of directors and managing agents — 
Company held not precluded from appointing 
general manager. 

Under one of the Articles of Association a com¬ 
pany was empowered to appoint and in their dis¬ 
cretion remove or suspend managers, secretaries, 
officers, clerks, agents and servants of the com¬ 
pany. 

One P was appointed as a secretary of the com¬ 
pany for five years. Under the terms of his ap¬ 
pointment, he was to devote his whole time tc his 
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duties as such secretary and was in the discharge 
of his duties, subject to the control of the directors! 
and of the managing agents and was to obey all 
directions or orders from time to time given to 
him. The company subsequently appointed cer¬ 
tain person to be its general manager. P resented 
this and absented himself from the office. He filed 
a suit for damages for wrongful dismissal and con¬ 
tended that he was the principal administrative 
officer of the company and that the directors had! 
in the circumstances, no right to appoint a general 
manager : 

Held, (agreeing with the judgment of the High 
Court) that the secretary was a mere servant of 
the company. The agreement of his appointment 
certainly could not be read as precluding the com¬ 
pany from appointing a general manager. AIR 
(V 33) 1946 PC 78 : (1946) 1 MLJ 79. 

——S. 83 — Directors — Power to file suits. 

Managing the business of the company would 
include institution of suits as well, when it becomes 
necessary in the course of management to recover 
moneys due to the company . AIR (V 25) 1938 Mad 
G62 : 1939 MWN 996 : 48 MLW 431 : (1938) 2 MLJ 
568 : ILR (1939) Mad 36 : 181 Ind Cas 349 (DB). 

-S. 83 — Powers of directors — Liquidation —» 

Assets, disposal of — Procedure — Resolution by 
Board of Directors authorising one of them to sell 
Company’s assets — Validity — Transfer made in 
accordance with such resolution if passes title. 

The assets of a Company cannot be disposed 
of by a resolution of the directors only; they can 
only be disposed of after a resolution of the share¬ 
holders passed at a special meeting called for the 
purpose of winding up the Company and disposing 
of its assets. 

Hence a resolution passed by the Board of Direc¬ 
tors of a Company authorising one of their numbers 
to sell the assets of the Company in satisfaction 
of the debts erf the Company is ultra vires and a 
transfer made in accordance with such a resolu¬ 
tion is ineffectual to pass any title in the property 
to the! transferee. AIR (V 25) 1938 Rang 447 : 178 
Ind Cas 583. 

-S. 83 — Powers of directors — Articles of 

Association interpreted — Power to invest funds 
in purchase of house property — Whether includes 
power to construct building — Power to invest by 
unanimous resolution of all directors — Whether 
unanimous agreement necessary in choice of 
house — Delegation of choice to committee —• 
Validity of. 

The rules relating to the administration of the 
Policy-holders’ Trust Fund of an Insurance Com¬ 
pany provided inter alia that the moneys, funds, 
and assets of the Fund shall be invested by a una¬ 
nimous resolution of all the directors for the time 
being of the company in the purchase of house 
property. The directors unanimously passed a* 
resolution that a suitable building be constructed 
on a certain plot at a total cost not exceeding 3 
lacs of rupees. The committee which was ap¬ 
pointed to look after the construction approved an 
estimate for a building costing Rs. 2.75,000. The 
majority of the directors subsequently resolved to 
increase the cost (o -1 lacs but on the objection of 
the dissentient, director, ordered the construction 
of a building on a different plan within the limit 
of 3 lacs but as to leave scope for further exten¬ 
sion: 

Held, that on a proper construction of the rules, 
unanimous consent of the directors was necessary 
Tint only as regards Ibe amount that should bo 
Invested but, also ns regards the form and nature 
of the building that should bo put up, and the 


resolution of the majority to construct the build¬ 
ing according to the new plan was, therefore, 
ultra vires. 

Held, further, that the fact that the duty of 
constructing the building had been delegated to g 
committee did not make any difference inasmuch 
as the directors could not delegate the power of 
selecting a house, to a committee. They could 
only delegate the duty of constructing a building 
which had been unanimously approved. 

Per Madhavan Nair, J.— The power to invest 
funds in the purchase of house property was not 
intended to include the power to invest the funds 
in the construction of a building. " 

Per Jackson, J.— The; power to invest in the 
purchase of house property includes the power to 
invest in building a house. Buying includes build¬ 
ing. AIR (V 21) 1934 Mad 411: (1934) MWN 446: 

39 MLW 779: 67 MLJ 336: 152 Ind Cas 965 (DB). 
-S. 83 — Delegation of power by directors. 

Where the directors of a company resolved that 
one of them be authorised by a power-of-attorney 
to be executed by two of the directors named in 
the resolution to appoint or remove agents, mana¬ 
gers and other officers of the company and the 
director so authorized dismissed the manager: 

Held, that the directors had power to delegate 
their powers in this matter to one of themselveq 
and that, therefore, the dismissal was valid. AIR 
(V 20) 1933 All 344: (1933) ALJ 290 : 55 All 399: 
143 Ind Cas 7 (DB). 

(f). Remuneration. 

-S. 83 — Director — Fees — Suit for fees — 

Adjustment — Set-off. 

Where in a suit by a director against the Com¬ 
pany, the plaintiff claims his fees as a director, 
the Company cannot adjust the claim against in¬ 
terest due from the plaintiff on account of late 
payment of calls without the consent of the plain¬ 
tiff. In such a suit the claim of the defendant 
Company is not in the nature of a set-off but a 
claim that the amount due to the plaintiff had 
already been adjusted. Consequently, no question 
of payment ot court-fees by the delendant arises. 
AIR (V 24) 1937 Lah 62: 38 PLR 941: 164 Ind Cas 
586. 

-S. 83 — Remuneration — Services of Director 

to be gratutious under by law — Director acting 
as Secretary entitled to share profits under an¬ 
other by law — Held, Company could not with¬ 
hold payment of honorarium — Interpretation of 
by-law. 

Bylaw, No. 28, of a certain co-operative build¬ 
ing society provided that the services of the mem¬ 
bers of the Board of Directors would be gratuit¬ 
ous. Under by-law No. 29, the ultimate authority 
in all matters relating to the administration of 
the society was the general body of the members 
who were to meet from time to time and among 
other matters which may be dealt with by the 
general body was the amendment or repeal of 
any existing by-law or the enactment of a new by¬ 
law. By-law No. 60 provided for the distribution 
of profits. According to by-law No. 60 (2) one- 
1 om th was to be paid as honorarium to the Secre¬ 
tary and Treasurer not exceeding Rs. 150. In a 
suit by one of the Directors for remuneration for 
services rendered by him as the Secretary, it was 
contended that the payment of honorarium was 
gratuitous and the general body could withhold 
such payment under by-law No. 29: 

Held, that by-law No. 2S did not prevent the 
director holding the office of the Secretary from 
sharing benefits conferred by by-law no. 60. The 
payment is called “honorarium” in by-law No. 60, 
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01. 2 on account of the character of the services 
rendered. It was not dependent upon the vote of 
the general body but under by-law No. 60 (2), it 
was no doubt open to the general body to alter the 
by-law; but until the by-law No. 60 was altered, it 
was not open to the general body to vary that by¬ 
law and to withhold payment of one-fourth of the 
annual profits. Thus the Secretary prima facie 
was entitled to claim payment of the profits in 
accordance with by-law No. 60 (2): 

Held, further, that by-law No. 60 contemplated 
the payment of an annual lump sum contingent 
on a person serving as Secretary for the entire period 
and he was not entitled to claim any portion of the 
profits for the broken period of the 
year he served. AIR (V 24) 1937 Mad 379: 45 
MLW 297: (1937) 1 MLJ 511: 171 Ind Cas 518. 

--S. 83 — Remuneration of directors. 

It is a general principle that the directors of a 
Company cannot claim remuneration unless the 
articles expressly provide for it and if the articles 
provide for payment of any re¬ 
muneration, the director can sue for it. This 
principle has been held to be applicable to persons 
who take office as directors, whether members or 
non-members. AIR (V 24) 1937 Mad 379: 45 MLW/ 
297: (1937) 1 MLJ 511: 171 Ind Cas 518. 

2. Liability. 

-S. 83 — Chairman receiving money on Lehalf 

of company — Liability. 

Where a chairman of a company receives cer¬ 
tain sums on behalf of the company in the capa¬ 
city of a Chairman and expends the sums on mat¬ 
ters connected with the: company, he cannot be 
made personally liable for the sums so received. 
AIR (V 25) 1938 Lah 341: 178 Ind Cas 23. 

-S. 83 — Liability of director. 

Where a loan is tainted with dishonesty and 
the directors are responsible for the loan, they 
are liable for the debt. AIR (V 23) 1936 Lah 271: 
167 Ind Cas 307 (DB). 

-S. 83 — Liability of directors — Articles of 

Association limiting the liability of director — 
Legality of. 

There is nothing in the Companies Act, to pre¬ 
vent such a clause being inserted in the Articles 
of Association as would seriously limit the liability 
of a director or officer of the Company. AIR (V 21) 
1934 All 855: 4 AWR (HC) 132: 154 Ind Cas 33 
(DB). 

3. Meeting. 

_ _s. 83 — Ss. 83-B, 78 — Alteration of number 

of directors by general meeting — Notice of meet¬ 
ing, contents of — Validity of meeting — Power 
of Company in general meeting to appoint addi¬ 
tional directors. 

One of the Articles of Association read: Until 
otherwise determined by a general meeting ^ the 
number of directors shall be not less than three 
or more than seven: 

Held, that a resolution at a general meeting 
that the number of directors should be increased 
to more than seven was valid and that no special 
resolution was required. 

A share-holder is entitled to be given adequate 
information as to the business to be transacted, 
as S. 78. Companies Act, in fact requires: but it 
cannot be held that unless the notice of the meet¬ 
ing recites all facts necessary to meet every tech¬ 
nical objection which may be raised as to its 
validity the meeting held in pursuance to such 
notice must be invalid. 

One of the Articles of Association of the com¬ 
pany was: The directors shall have power, at 
any time, and from time to time, to appoint any 


other qualified person to be a director, either to 
fill a vacancy or as an addition to the board, but 
so that the total number of directors shall not 
at any time exceed the maximum number fixed 
by Art. 98, and any person so appointed shall re¬ 
tain his office only until the next following ordi¬ 
nary meeting, and shall then be eligible for re- 
election : 

Held, that the ordinary power of the company 
in general meeting to appoint additional directors 
had not been excluded by the Articles of Associa¬ 
tion. AIR (V 27) 1940 Sind 87: 190 Ind Cas 551. 

-S. 83 — Presumption — Onus. 

Minutes of proceedings of general meeting of 
a company and of its directors are presumed to 
be true. The onus lies heavily upon those who 
assert to show that they are incorrect. AIR (V 
22) 1935 Lah 157. 

4. Suits, maintainabil ty of. 

_S. 83 — Suit to challenge directorate and re¬ 
move directors, raaintainabi.ity — Suit for decla¬ 
ring p*aintiff as director, competency of. 

A suit by A to establish the rights by declara¬ 
tion and injunction of B, C, D and E does not He. 

A suit challenging the position of a particular 
board and to remove them from the directorate, 
is wrongly constituted. But a suit lor a declara¬ 
tion that the plaintiff is a director and for the 
protection ot his rights qua director is compe¬ 
tent. AIR (V 28) 1941 Cal 136: ILR (1940) 1 Cal 
560: 195 Ind Cas 376. 

_S. 83 — Scope — Suit for declaration that 

plaintiffs were not share-holders and directors, 
not maintainable. 

Where in a suit brought by the plaintiffs for a 
declaration to the effect that they were not the 
share-holders and Directors of a Company, it 
appeared that the plaintiffs substantially asked 
for all the reliefs to which they were entitled: 

Held, that as no money was paid by the plain¬ 
tiffs a prayer to the effect that the register of the 
company may be rectified by the removal of the 
plaintiffs’ names from the list of share-holders 
would merely be a prayer for a nominal relief and 
hence the objection to the maintainability of the 
suit in a declaratory form was without any subs¬ 
tance. AIR (V 23) 1936 Lah 790: 161 Ind Cas 953 
(DB). 

-S. 83 — Position of director — Suit for injunc¬ 
tion to restrain Directors from future acts — 
Maintainability. 

In a suit for an injunction by a member of a 
company he had not asked the Court to pronounce 
upon the validity of the past acts of the directors. 
He asked only that for the future, the directors 
should be restrained by injunction from disregard¬ 
ing the provisions of the Memorandum of Associa¬ 
tion regarding quorum and security. The direc- 
tors were not impleaded as defendants: 

Held, that, whatever the directors may havo 
done in the past, it was not right to assume that 
the directors will not in future conduct the affairs 
of the company with due order and regularity and 
in accordance with the interpretation placed by 
the Court, on clause c nbodving the object of the 
company, of the Memorandum of Association, and 
as regards the future conduct of the directors in 
this respect, there was no reason to depart from 
the ordinary principle that the Court will not 
interfere in the management of a company’s inter¬ 
nal affairs. AIR (V 22) 1935 Lah 792: 160 Ind Cas 
24 (DB). 

_S. 83 — Suit for declaration and injunction by 

excluded director — Duty of Court. 

Where the plaintiffs, certain elected directors of 
a company are being excluded from participation 



1227 


COMPANIES ACT (7 of 1913), S. 83—4. Suits, maintainability of 1223 


in the management of the affairs of the company 
by the defendants claiming to be directors, there ia 
a continuing invasion of the rights of the elected 
directors and it is fitting that in such a case the 
Court should grant a temporary injunction res¬ 
training the defendants from interfering with the 
discharge by the plaintiffs of their duties and with 
the exercise by them of their powers as directors. 
AIR (Vol 20) 1933 All 344; (1933) ALJ 290: 55 All 
399: 143 Ind Cas 7 (DB). 

-S. 85. 

-S. 85 — Contravention — Offence. 

Contravention of the provisions of S. 35, amounts 
to an offence punishable with fine. AIR (Vol 23) 
1936 All 830 : (1936) ALJ 1105 : 1936 AWR (HC) 

964 : 38 Cr. LJ 111 : ILR (1937) All 220 : 166 

Ind Cas 53 (FB). 

-S. 85 — Contravention of — Jurisdiction — 

High Court. 

In the case of offence due to the contravention 
of the provisions of S. 85, the High Court has 
no jurisdiction to take cognizance and try such 
offence and impose fine. If the case were com¬ 
mitted to the High Court under S. 194 (1), Cri¬ 
minal P. C., or proceedings were started on an 
application of the Advocate-General under S. 194 
(2) or were transferred to it under S. 526, Cri¬ 
minal P. C., then the High Court would have 
jurisdiction to try the accused; but it would not have 
jurisdiction to try the accused merely on an 
application made under S. 85 of the Act. AIR 
(Vol 23) 1936 All 830 : (1936) ALJ 1105 : 38 Cr. LJ 
111: 1936 AWR (IiC) 964 : ILR (1937) All 220 : 166 
Ind Cas 53 (FB). 

-S. 85 — Directors — Share qualification. 

It is not obligatory on a director to hold shares 
and though in the articles, provision is generally 
mode that a director should hold a certain num¬ 
ber of shares the articles may be amended so as 
to enable persons to be directors without any 
share qualification. AIR (Vol 20) 1933 Lah 51 
(52) : 33 PLR 979 : 140 Ind Cas 128 (DB). 

-S. 85 (2) — Ceasing to held Quail fi cat ion 

shares by a Director — Whether amounts to vaca¬ 
tion of office — Eng. Law — New Act VII of 
1913. 

Under Eng. Law and S. 85 (2) of the New Act 
VII of 1913, the mere ceasing to hold the neces¬ 
sary qualification shares, involves vacation ofi 
his office by a Director though this is not precisely 
provided in Act VI ol 1882. 15 Cr L[ 380 : 39 

PWR Cr. 1914 : 250 PLR 1914 : 23 Ind Cas 748 
: AIR (Vol 1) 1914 Lah 222 (DB). 

-S. <S6. 


-S. 86 — Allotment of shares and making of 

calls by directors when they did not possess the 
requisite number of shares — Validity. 

When the allotment of shares and making of 
calls are made by directors when they did 
not possess the requisite number of qualifying 
shares, their acts, cannot on that ground be held 
to be invalid as affording a ground for the share¬ 
holders t-> f row up (heir shares on the company. 
1950 ALJ 836 : AIR (Vol 37) 1950 All 508. 

-S. 86 — Loans to directors of Bank — Legality. 

The exclusion of the new S. 8G-D ( 1 ), from 
banking companies under Cl. (3) of the’ same 
section makes it clear that loans to directors 
a bank am contemplated as part 
of its business. AIR (Vol 29) 1942 Mad 737 (D 
: 55 MLW 532 (1) : (1542) 2 MLJ 307 : ILR. 
<b)!h M \d 1') I : 201 Ind Cas 557. 

— 9>. 3(> — Loan sanction to one of directors —. 
Registrar’s duty — Interference bv High Court. 

In contravention of the provisions of S. 86 (D>. 
Companies Act, the directors sanctioned a loan 


to accused No. 2 — who as a director — for a 
period ot one year. Before that year had ter¬ 
minated, the complainant, who was one of the 
directors, moved his fellow directors to cancel the 
earlier resolution. They refused to do this and 
resolved that as the year for which the loan 
was made had not then elapsed, they would not 
interfere. The complainant thereupon filed a com¬ 
plaint under S. 86 (D), against the directors, who 
were parties to the second resolution. The Regis¬ 
trar of Joint Stock Companies was approached in 
this matter but he refused to intervene ; 

Held, that the parties to both the resolutions 
acted wrongiy. There was undoubtedly a con¬ 
travention of the provisions of S. 86 (D), in sanc¬ 
tioning a loan to a director and when the atten¬ 
tion of the directors on the second occasion was 
drawn to this, they should have taken steps at once 
to see that the illegal loan was terminated. Even 
if the complainant was prompted by personal mo¬ 
tives he was justified in his conduct. The Registrar 
of Joint Stock Companies should have taken action 
in the matter and at least have told the directors 
that they should see that such an illegality was 
not committed again and that they should take 
steps to end it ; 

Held, furtlier that it was not however, necessary 
to intervene in the matter at the instance of a 
private party and to punish various accused for 
something that was done more than one year be¬ 
fore, especially as the loan had been repaid and 
no fresh breach under S. 86 (D) had been com¬ 
mitted. AIR (Vol 29) 1942 Mad 452 (1) : 55 MLW 
232 : 1942 MWN 296 : (1942) 1 MLJ 520 : 43 Cr. 
LJ 770 : 201 Ind Cas 701. 

-S. 86 — Application for loan by director’s 

munim — Director supporting it — Money used 
for benefit of director — Liability. 

The defendant was director of a Bank and ah 
application by his munim for loan from the Bank 
was supported by a statement as to his business 
and property. This was known by the defendant 
to be untrue. The loan was in reality for the 
benefit of the defendant’s firm and the receipt of 
the money was entered in the books of the firm. 
The Bank sued the munim for money but he had 
been adjudicated insolvent during the suit: 

Held, that the defendant had acted dishonestly 
in sanctioning the loan application and was liable 
for the fraud. The money ostensibly lent to the 
munim was added to the defendant’s joint family 
estate and was recoverable therefrom. AIR (Vol 23) 
1936 Lah 268: 17 Lah 262: 38 PLR 526: 162 Ind 
Cas 204 (DB). 

——S. 86 — Validity of director’s acts. 

Even though none of the directors of a Company 
had paid the allotment money on the shares held 
by them, all acts done by them as such directors 
are valid. Where, therefore, in a meeting called 
for the purpose they allot the shares to the share¬ 
holders, the allotment is proper. AIR (Vol 22) 1935 
Lah 464: 155 Ind Cas 536. 


——S. 86 — Acts of director — Invalidity of ap¬ 
pointment — Effect — Validity of bona tide acts of 
tie facto directors. 


Whore though the appointment of the director of 


a company who had signed a 
was from the outset irregular. 


plaint on its behalf 
there was clear evi¬ 


dence to show that he was in fact appointed, and 
had even since continued to act. as a director and 


there was no reason to question his good faith in 
so acting and in signing the plaint: 


Hold, that lie was a de facto director and that 


liis act. in signing the plaint was validated bv S. 
86 of the Companies Act. AIR (Vol 18) 1931 Rang 
139: 9 Rang 56: 134 Ind Cas 737 (DB) 
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-s. 86 — Validity of director’s acts — Onus. 

In a suit instituted on behalf of the Company 
the defendants pleaded that the person who had 
signed the plaint as director was not entitled to 
institute suits on behalf of the Company. The trial 
Court held that the signing and verifying of the 
plaint was an act contemplated by S. 86, Com¬ 
panies Act, and, therefore, the action of the director 
in signing and verifying the plaint must be re¬ 
gardedI as a valid act, whether he was properly ap¬ 
pointed as a director or not and on this ground 
refused to allow the defendant to cross-examine the 
director with regard to his qualifications as a 
director of the Company: 

Held, that the defendants were entitled to cross- 
examine the director so as to expose all the facts 
bearing on the question and it was only when all 
those facts were properly before it that the Court 
could properly come to a finding as to whether S. 
86 covered the case or not. AIR (Vol 18) 1931 
Rang 54: 130 Ind Cas 843 (DB). 

_S. 86 — Ultra vires acts of Directors — Mem¬ 
bers of company are not bound. 

A compromise by directors of unpaid calls under 
guise of forfeiture is ultra vires and invalid and 
the members of a company are not bound by acta 
ultra vires of their directors though beneficial to 
the company unless such acts have been expressly 
ratified by all the share-holders or unless all, with 
knowledge or notice, have acquiesced in what has 
been done. Where memorandum of association 
gives directors no power to forfeit shares, such for¬ 
feiture can be set aside. 54 Bom 178: 32 Bom LR 
87: AIR (Vol 17) 1930 Bom 267 (DB). 

-S. 86 — Official liquidator, power of — Forfei¬ 
ture of shares. 

It is not open to the official liquidator to taKe 
advantage of any irregularity in the procedure of 
the Directors in forfeiting the shares so long as 
the Directors were acting intra vires and bona fide. 
In this respect, the official liquidator stands in the 
shoes of the Directors and therefore it is not open 
to him to take advantage of the default of those 
whom he represents. 109 Ind Cas 662. AIR (Vol 
16) 1929 Lah 70. 

_S. 86 •— Election of Directors — Non-election 

of Directors for a particular year — Directors of 
previous years continue. 

Where the general meeting of a Company was 
not held in which the Directors are to be elected, 
the Directors elected at the previous general meet¬ 
ing would continue in office and a suit for a declar 
ration that all acts done by them were illegal and 
void does not lie. 116 Ind Cas 724: 32 CWN 1084 
: AIR (Vol 15) 1928 Cal 868 (DB). 

*-S. 36 — Invalidly appointed Director. 

A Director invalidly appointed cannot in the 
absence of a provision in tns Articles of Associa¬ 
tion, bind the share-holders unless the defect is un¬ 
known at the time. 101 Ind Cas 568: AIR (Vol 14) 
1927 Lah 797 (DB). 

_S. 86 — Directors — Action of — When 

binding on Members — Right to forfeit shares — 
Liability as contributory. 

A right to forfeit shares must in order to be 
effectually exercised be pursued with the greatest 
exactness by the proper parties, i.e., by the Directors 
properly aooointed and by the requisite number of 
them and in the proper manner and for proper 
cause And the right must be exercised bona fide 
for the puroose for which it was conferred. Where 
the Managing Director forfeited the shares of a 
contributory on request of the Board of Directors 
to him to settle the matter with the party but he 
never laid before the Board the action he took, held 
that the Managing Director's action was altogether 
ultra vires and that, on the company going m o 
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liquidation, the appellant was rightly placed in the 
list of contributaries and his name could not be 
removed. 37 PR 1915: 101 PWR 1915: 2 PLR1 

1916: 29 Ind Cas 567: AIR (Vol 2) 1915 Lah 109. 

-g t 86 — Director — Irregular appointment —t 

Allotment of shares — Delay — Notice of allotment. 

Under the articles of association if the quorum 
is of three Directors and two of these only are 
regularly appointed, the construction of the Board 
is irregular and its allotment of shares is invalid 
unless the articles validate an act of de facto 
Director done in good faith. Persons to whom no 
notice of allotment is served cannot be put on 
the list of contributories at the time of liquidation. 
36 All 412: 12 ALJ 667: 25 Ind Cas 210: AIR (VO* 
1) 1914 All 471 (DB). 

_S. 86 — De iacto and de jure Directors. 

As between a company and third persons the 
Directors de facto are Directors de jure. (1911) 13 

Bom LR 162: 10 Ind Cas 748. 

__s 86 _ Act of Directors or Manager. 

Acts done bona fide by a Manager or Director are 
valid in spite oi a delect in their appointment, not 
onlv between company and outsiders but between 
company audits members. (1911) 108 PWR 1911: 
179 PLR 1911: 46 PLR 1911: 10 Ind Cas 515 (DB). 

-S. 86 D. 

_S. 86-D — Applicability — Banking company 

— If prohibited from lending money to concerns 
of which director of Bank is also director. 

There is no prohibition against a banking com¬ 
pany lending money to concerns of which a direc¬ 
tor of the bank is also a director. There are cer¬ 
tain prohibitions under S. 86-D of the Companies 
Act, but these prohibitions do not apply to banking 
companies. (1949) 53 CWN 662. 

_S 87 

—S. 87 (4) — Failure to send requisite informa¬ 
tion by director within statutory period — Exten¬ 
sion of time by Registrar — If can affect the guilt 

of the director. .. ,. 

It is not within the powers either oi the direc- 

tor of a company or the Registrar to contract or 

to attempt to contract themselves out of the provisions 

of the Companies Act. Hence when a director fails 

to send the requisite information to the Registrar 

within the statutory period, he is guilty and the 

fact that the Registrar gave him an extension of 

time could not affect his guilt. (1946) 1946 AMLJ 

35. . , 

_S. 87 (4) and (2) — “Who”, “knowingly and 

wilfully”, meaning of — Prosecution ol com¬ 
pany for omission to inform change — Prosecu¬ 
tion, duty of. . . 

The word “who” in S. 87 (4), refers only to an 
officer of the company and not to the company: 
and the words “knowingly and wilfully” only re¬ 
late to person and not to a company. So, m a 
case against the company it is unnecessary tor 
the prosecution to prove that anybody connected 
with the company had knowledge ol the change. 
AIR (V 30) 1943 Mad 214; 1942 MWN 761: 56 MLW 
80: (1943) i MLJ 119: 44 Cr. LJ 380: 205 Ind Caq 

324. 

-Is. S7 (2) — Duty of company — Discharge. 

Where a statutory duty is cast upon a company 
to do something, it must take steps to see thpt it 
is aware of all the changes that it has to notify 
to the Registrar, and if it fails to do so. then the 
company becomes liable for the default. The 
scheme of penalties in the Act makes the com¬ 
pany liable* for every default without proof of 
negligence. No distinction can. therefore, be made 
between facts which are available from the re¬ 
cords of the company and facts which ai e not. 
AIR (V 30) 1943 Mad 214: 1942 MWN 761: 56 MLW, 
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80: (1943) MLJ 119: 44 Cr LJ 380: 205 Ind Cas 
324. 

——S. 87 (1) (b) — Scope and object — Attach¬ 
ment of managing agent’s remuneration. 

The restriction by S. 87 (b), is against a manag¬ 
ing agent making a voluntary charge or assign¬ 
ment of his remuneration and the object is un¬ 
doubtedly to prevent him from doing so to the 
detriment of the company. It is an entirely dif¬ 
ferent matter when a creditor of a firm of 
managing agents seeks to recover his debt by at¬ 
taching the remuneration to which the managing 
agent is entitled. A restraint on voluntary aliens 
tion does not bar a compulsory sale at the inst¬ 
ance of a creditor. AIR (V 28) 1941 Cal 240: 195 
« Ind Cas 69. 

—S. 87 (2) — Notice of change of directors, ab¬ 
sence of — Offence. 

The provision in the foot-note of Form No. 26, 
Appendix A, Companies Act, requiring a notice of 
the change among directors to be given within 30 
days from the date of occurrence, is not manda¬ 
tory and no offence is committed by a Company 
by not filing such notice. AIR (V 19) 1932 Mad 
497: 35 MLW 661: 33 Cr LJ 589: (1932) MWN 
1157: 138 Ind Cas 317. 

-S. 87 — Change of director — Failure to give 

notice — Conviction — Time for giving notice. 

Where one of the directors of a company resign¬ 
ed on the 6th February and notice of this resigns^ 
tion and of the name of the new director was given 
to the Registrar only on the 8th May and the 
managing director and the secretary of the com¬ 
pany were convicted under S. 87. Companies Act, 
for not giving notice to the Registrar in proper 
time : 

Held, that inasmuch as no period is prescribed 
by law within which such notice should be given, 
the accused could not be convicted under S. 87. 
AIR (V 18) 1931 Cal 2G5 (1) : 35 CWN 227 : 32 Cr 
LJ 778 : 58 Cal 882 : 131 Ind Cas 592. 

-—S. 87 — Appointment of directors — Part of 
‘indoor management’. 

Persons contracting with a company are bound to 
know, or are precluded fiom denying that they 
know, the constitution of the company and its 
powers as given by statute and the memorandum 
and articles, but they are not affected with notice 
of all that is contained in the register of Directors 
kept as required by S. 87 of the Act. Notwithstand¬ 
ing the provisions of S. 87. the appointment of a 
Director still remains part of "the indoor manage¬ 
ment" of the company and it would hardly conduce 
to facility of business il outsiders were compelled 
to search the register and find for themselves whe¬ 
ther a person who was permitted to act as a Direc¬ 
tor of the company for some length of time was 
also its Director de jure. AIR (V 13) 1926 Bom 
28 : 27 Horn LR 1218 : 91 Ind Cas 334 (DB). 

--S. 87-A. 

--S. 87-A — Managing Agents — Agreement to 

employ firm of four partners as managing agents 
in 1907 — One partner died in 1910 — Other two 
partners assigning (heir shares to stranger in 1920 

— Stranger again assigning in 1922 to P — Last 
surviving partner assigning his interest to O in 1939 

— Company serving notice on firm that agreement 
°i 1907 terminated — No new agreement entered 

— Only intimation of changes noted — P suing for 
damages for breach of agreement of 1907 — Suit, 
if tenable. 

Four persons IC. B, G and A constituted a firm 
K. A. and Co. These persons promoted a company 
cailed A. C W. Ltd. For the services rendered, 
the company entered into an agreement with the 
firm on 7th December 1907 appointing the latter as 


(7 of 1913), S. 87 1232. I 

secretaries, treasurers and agents of the company. 1 
The agreement provided as long as the said firm 1 
and the said company shall exist and continue to> 1 
carry on business either in the present or any other I 
name, and that such appointment shall not be 1 
liable to be at any time revoked or cancelled on 1 
any ground or for any reason whatever, save and 1 
except their being found guilty of fraud in the | 
management and discharge of their duties as such 
secretaries, treasurers and agents, and the said 1 
company doth hereby for itself and its successors I 
covenant with the said K, B, G and A and the said ] 
firm severally and jointly that the said company 1 
shall from time to time when the constitution of 1 
th said firm changes by death, retirement, admis- 1 
sion of any new partner or otherwise enter into a 1 
fresh agreement if necessary with the said firm and 1 
the partner or partners therein in the terms In | 
these presents contained. 

K died in 1910 and in 1920 B and G assigned ] 
their shares to N. N in his turn in 1922 assigned 1 
his interest to P. Both assignments were intimat- I 
ed to the company who only took a note thereof in I 
the meetings of the: board of directors. No fresh * 
agreements were however entered into with the new i 
firms which were constituted by the addition of j 
new partners. In 1939 the only surviving partner I 
A assigned his interests in the firm to his son D. 1 
The company thereupon served a notice on K. A. I 
and Co. ? which then consisted of P and D intimat- 1 
ing to them that the agreement dated 7th December 1 
1907 has come to an end. so the original firm of K. J 
A. and Co., had ceased to exist. P then brought a j 
suit against the company for damages on account J 
of the breach of the agreement; 

Held, that without setting up a novation or an 
estoppel P could not sue for damages for breach 
of the agreement of 7th December 1907, to which he 
was no party as there was lack of mutuality. AIR 
(V 31) 1944 Bom 205 : 46 Bom LR 265 (DB). ] 

-S. 87-A — As amended in 1936 — Retrospective 

effect. j 

With respect to agency agreement. Companies Act, 
1936, is not retrospective except that by S. 87-A, 
managing agencies existing when the Act came 
into force, can only survive for 20 years from that 
date. AIR (V 31) 1944 Bom 205 : 46 Bom LR 265 
(DB). 

-S. 87-A — Managing Agents — Expenses ol 

management — Criminal intention, if can be pre¬ 
sumed. 

No Judge or lawyer without an intimate know¬ 
ledge of business can estimate how much or how 
little is required to be spent on management, ad¬ 
vertisement. and commission agency, in order to 
ensure success for a newly launched'business. It 
depends upon innumerable fortuitous factors of 
trade, business, market, and particular social con¬ 
ditions. The. management, advertisement, and 
commission agency expenses ol all Insurance Com¬ 
panies is notoriously heavy. Their business de¬ 
pends upon their success in persuading members 
of the public to engage in a gamble, because alt 
insurance is in a sense a gamble, either with mis¬ 
fortune or with death. To suggest that the success 
or failure of a business of this kind is something 
which can be; naturally or probably predicated is to 
lose all sense of direction. Such matters cannot 
be enclosed within the straight jacket of a legal 
principle as to presume the existence of a criminal 
intention against an accused, of which there is not 
a tittle of evidence. (1936) 161 Ind Cas 280 : 63 
Cal 18 : 37 Cr LJ 439 (DB). 

- S. 87-A — Rights and duties — Managing agents 

— Provision in Articles for immediate execution of 
agreement with managing agents — Managing 
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agents drawing monies from bank for their remu¬ 
neration and preliminary expenses — Agreement 
not executed — Suit by Company — Laibility of 
Bank — Articles, how far notice to strangers — 
Managing agents 9 whether liable to refund the 
moneys — Action for money had and received, 

nature of. 

The Articles of Association of a Company direct¬ 
ed the Directors to execute forthwith a deed of 
agreement of managing agency with a firm, which 
was scheduled to the Articles. The firm, purport¬ 
ing to act as managing agents, began to operate 
on an account with a Bank. They drew money 
from the Bank for paying themselves their remu¬ 
neration and for the preliminary expenses incurred 
by them for the Company. The agreement was 
(not in tact executed, and the firm subsequently 
resigned their agency. The Company sued the 
Bank and the firm for recovery of the monies 
drawn by the firm on the Company’s account: 

Held, (1) that though strangers to a Company 
have constructive notice of the Memorandum and 
Articles, they are entitled to assume that the pro¬ 
visions therein contained have been complied with 
by the officers of the Company and the Bank was, 
therefore, entitled to assume in this case that the 
(agreement has been executed and was. therefore, 
not liable to the Company: 

(2) that the Company was not entitled to re¬ 
cover the amounts from the firm as money had and 
received, as the firm had drawn only such sums as 
they would have been lawfully entitled to draw if 
the agreement had been executed. 

Money cannot be recovered back as money had 
and received if the circumstances are such that 
there is nothing unconscionable or improper in the 
defendant having retained the money, even though 
he could not have maintained an action in law for 
recovering the same from the plaintiff. 

(Nature of an action for money had and received 
discussed.) AIR (V 22) 1935 Mad 799 : 68 MLJ 510: 
41 MLW 527 : (1935) MWN 568 : 156 Ind Cas 570 
(DB). 

-S. 87-B. 

_S. 87-B — Removal of managing agents by 

ordinary resolution — Power of company — Arti¬ 
cles of Association requiring extraordinary resolution. 

Section 87-B, Companies Act, is directed solely to 
securing that a managing agent shall not be validly 
appointed, removed or have his contract altered 
without a resolution of the Company. It does not 
emDOwer the Company to remove its managing 
agents by ordinary resolution when the Articles of 
Association provide that he could only be removed 
by an extraordinary resolution. 77 IA 128: 1930 
Comp. C. 133: 52 Bom LR 501: AIR (Vol 37) 1930 
PC 81. 

-S. S7-B (c), — Applicability and scope. 

As a general rule, a party to a contract cannot 
assign his liability thereunder without the other 
party’s consent. Under S. 87-B (c), too, the olfice 
of the managing agent cannot be transferred with¬ 
out the consent of the company. The Companies 
Act does nothing more than give statutory recogni¬ 
tion to the general law. A transier by the managing 
agent of a company of his office amounts to the tran- 
f er of a liability under a contract and would be void 
against the whole world without the company’s con¬ 
sent. Section 87-B (c) applies to the case of the 
transfer of the office of the managing agent by the 
managing agent to himself and certain others. AIR 
(Vol 31) 1944 Bom 76: 45 Bom LR 1075: 214 Ind 
Cas 42. 


_S. 87-B — Scope and effect — Managing agents 

removable under articles of association only by extra¬ 
ordinary resolution — Ordinary resolution dismissing 
them — If valid. 

S. 87-B (f) does not authorise the removal of the 
Managing Agent by passing a simple resolution where 
tiie articles appoint the Managing Agent. Tile pur¬ 
pose of S. 87-B is to prevent tne appointment or dis¬ 
missal of a Managing Agent to a company without 
the shareholders in general meeting, giving their 
assent. But when the articles of association bind 
the members of the company and the company itsetf 
to follow a certain procedure in dismissing its Manag¬ 
ing Agents, and that procedure does not contravene 
the provisions of S. 87-B, but goes beyond those pro- . 
visions in the way of providing protection tor the 
members of the company, there is nothing in S. 87-B 
(f) which authorises the abrogation of a contract con¬ 
tained in the articles of association prescribing that 
the services of the Managing Agents shall be dis¬ 
pensed with in a particular manner. Where there¬ 
fore the articles of association provide that the 
Managing Agents are removable by an extra-ordi¬ 
nary resolution of the company passed at on extra-ordi¬ 
nary general meeting at which persons holding not 
less than three-fourths of the issued ordinary capi¬ 
tal of tiie company are present, an ordinary resolu¬ 
tion at a general meeting passed by a majority of 
sixty-eight per cent, of the share-holders entitled to 
vote dismissing the managing agents is inoperative 
and invalid. (1946) 50 CWN 310. 

-S. 87-B (c) — Applicability. (19-18) 2 MLJ 23. 

(PC). 

-S. 87-C. 

-Term “net profits" as used in Company’s Articles 

held not same as used in S. 87-C, Companies Act. 
AIR (Vol 28) 1941 Rang 145: 1941 Rang LR 181: 
195 Ind Cas 523 (SB). 

-S. 88. 

-S, 83 — Company — Agreement by promoters 

of company before its incorporation — Agreement 
cannot be enforced by company even if after incor¬ 
poration it has ratified it. 

A company after its incorporation cannot ratay 
an agreement ostensibly made on its behalf before 
it is incorporated. A fresh agreement can, however, 
be made, after the company comes into existence, 
between the former contracting parties and the com¬ 
pany upon the same terms as those contained in the 
earlier agreement. If the terms are not expressly- 
set out in the new agreement but are ascertained by 
reference in it to die terms contained in the old one, 
the new agreement will be of lull effect upon the 
terms in the earlier agreement. An agreement, to 
which the company was not a party, which was en¬ 
tered into on its behalf by the promoters of the com¬ 
pany before its incorporation cannot be enforced by 
the company even if after its incorporation it has 
adopted and ratified the agreement. AIR (Vol 33) 
1946 Cal 23: ILR (1944) 2 Cal 101. 

-S. 88 — Powers of director — Chairman’s right 

to create lien. 

Where though the Articles of Association of a cor¬ 
poration are silent as to the authority of the Chair¬ 
man to execute a declaration creating a lien on pro¬ 
perty of the Corporation in respect of a loan sanc¬ 
tioned by the Board of Directors, the Chairman has 
an implied authority to execute such declaration as 
principal officer, while carrying on the business Gf 
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<the Corporation. AIR (Vol 26) 1938 Sind 100: 181 
Jnd Cas 681. 

--S. 88 — Contract — Shares — Purchase by 

company itself — Validity — Company, if estopped 
•from pleading that purchase is ultra vires — Remedy. 

7h© company is not estopped from denying that 
fhe contract entered into by it was ultra vires. Nor 
•can a representation by its officers that the shares 
were being purchased for one of its constituents 
estop the company from pleading that the shares 
were purchased for itself and the purchase being of 
its own shares was ultra vires. In such a case the 
remedy if at all can only be against the officers who 
made the representation on the faith of which the 
•contract was entered into. AIR (Vol 30) 1943 Mad 
111: 55 MLW 653: 208 Ind Cas 270. 

-S. 88 — Bank — Person taking transfer of pro¬ 
perty from its accountant within few days of Manag¬ 
ing Director’s death, if protected. 

Where a person knowing at least something about 
the constitution of a bank and knowing that its 
Managing Director has died, takes, a transfer of the 
bank's property from its accountant within a few 
days after the death of the Managing Director, he is 
not entitled to assume that the transfer was autho¬ 
rised and regular. AIR (Vol 29) 1942 Oudh 417: 18 
Luck 110: 1942 OWN (CC) 319: 200 Ind Cas 485 
(DB). 

-S. 88 — Contract before formation of com¬ 
pany — Company, if bound. 

A company cannot be bound by a contract en¬ 
tered into on its behalf before the company was 
formed, and it is not competent to bring a company 
in existence bound to enter into contract with a third 
party, the terms ol which have been arranged before 
the company was formed. It is for the company 
to consider after its formation whether it will enter 
into the contract or not. AIR (Vol 21) 1934 Bom 
427: 36 Bom LB 907: 59 Bom 218: 156 Ind Cas 
80 (DB). 

—-S. 88 — Power to borrow — Construction of 
articles — Power in emergencies — Ultra vires 
borrowing — Ratification by directors — Lflcet — 
Mortgage deed — Necessity of common seal — 
Defect in seal — Validity of deed — Lxccution ol 
deed by agent — Delect in resolution appointing 
agent — Validity of execution — Presumption of 
regularity of acts ol internal management. 

Where the Articles of Association ol a company 
contained a clause giving extensive powers to the 
managing agent to conduct and manage die business 
and allairs of the company and to enter into all con¬ 
tract*; and do all other things usual and necessary or 
desirable in the management ol the affairs of the 
company but there was also another clause which 
expressly prohibited the Board of Directors from 
delegating their power to borrow: 

1 leld, that the two clauses must be read together 
and the former clause could not be so interpreted as 
to give* tne managing agent unrestricted powers of 
borrowing on behalf ol the company. 

Held, lurther that (he latter clause did not. how- 
ex er. prohibit the managing agent Irom incurring a 
temporary loan in an emorgenry lor protecting the 
interests ol the company under the ordinary rules of 
iaw relating to principal and agent. 

Where a loan contracted by a managing agent 
was shown as a debt in the report ol the directors 


to the share-holders submitting the audited accounts 
which was signed by the directors at a properly con¬ 
vened meeting : 11 

Held, that, assuming that the managing agent had 
acted ultra vires in contracting the loan, there was 
a ratification by the directors which made the loan 
binding on the company. * 

Under S. 88, Companies Act, a mortgage-deed 
could be validly executed on behalf of a company 
by any person acting on behalf of the company. It 
need not necessarily be under the common seal. 

If a document under seal is not necessary, then 
a mere defect in the manner of affixing the seal will 
not render the document invalid. 

A provision in the Articles of Association prohi¬ 
biting the directors from delegating their power to 
borrow does not prevent them from empowering one 
of the directors to execute a mortgage deed in res¬ 
pect of a loan which has already been incurred, and 
to settle the details of the mortgage transaction. 

Where a mortgage deed is executed by an agent 
authorised by the directors the transaction is not 
vitiated by the fact that there was a defect in the 
passing ol the resolution authorising the agent to 
execute the document. The creditor is entitled to 
assume that all acts of internal management have 
been regularly performed. AIR (Vol 19) 1932 All 
141: (1931) ALJ 1038: 53 All 1009: 134 Ind Cas 
244 (DB). 

-S. 89. 

-8. 89 — Hindu joint family doing business in 

name of P and Co. — P and Co. acting as managing 
agents of L and Co. — P manager of family in his 
own name executing promissory note and borrow¬ 
ing money from J — Certain shares in P’s name 
pledged with J as security' — Money deposited in 
Court on behalf of L and Co. — No indication in 
promissory-note that P was acting on behalf of L and 
Co. — Letter written by P to J on same date as pro¬ 
missory note stating that money was borrowed for 
I and Co. — Suit to recover money — Fact that 
L and Co. benefited held was not sufficient to bind 
company — Company held not liable even if J 
knew about object of loan. 

A Hindu joint family of which P was the manager 
was doing business in the name of P and Co. P and 
Co. were the managing agents of L and Co. which 
was in liquidation. P in his own name executed a 
promissory note in favour of J and borrowed money 
irom him. As a security for the loan certain shares 
in a company held by the family in the name of P 
were pledged with J. The money borrowed by P 
was deposited in the High Court on behalf of L and 
Co. in order to secure the postponement of the ap¬ 
pointment of a provisional liquidator. There was 
no indication whatever in the promissory note that 
V was acting on behalf of l, and Co. On the day 
on which the promissory note was executed P wrote 
two letters to J in one of which there was no refer¬ 
ence to the object of the loan and in the other there 
w as nothing hut the object of the loan, namely that 
the money' was borrowed ‘Tor the requirement in 
connection with L and Cod’ In a suit for the re¬ 
covery ol the loan, the question was whether L and 
Co. was liable lor the payment of the loan. It was 
argued Irom the tact that the company benefited and 
that the letter showed that J knew for what purpose 
die money was being borrowed that the company 
should be held liable: 



1237 


COMPANIES ACT (7 of 1913), S. 89 


1238 


Held, that there was no intention to bind L and 
Co. The mere fact that the company benefited was 
not by itself sufficient to bind the company. If P 
borrowed money from J for his own purpose to lend 
it to L and Co. L and Co. could not be held liable 
to J even if J knew with what object the money was 
being borrowed. Before L and Co. could be held 
liable it must be found that the loan was actually 
a loan to L and Co. But all the indications were 
that the loan was made to P personally and on his 
personal security, there being good reason why J 
should not lend money to the company i.e., the fact 
that company’s credit had been impaired. AIR 
<Vol 33) 1946 All 372 (DB). 

-S. 89 — Borrowing — Director — Money 

borrowed by one of managing directors — Liability 
of company. 

Where a registered company having for its ob¬ 
jects such as are expected of a company incorporat¬ 
ed for the purpose of carrying on business of invest¬ 
ment, authorises one of die managing directors to 
invest the moneys of the company in shares and 
securities and sell them when deemed necessary and 
for that purpose to borrow money from a firm of 
which a co-managing director was the head himself, 
as an agent and he borrows large sums from the firm 
and utilised them for the purpose of gambling in 
differences on behalf of die firm and further em¬ 
bezzles large sums of the company, the company is 
liable for the sums borrowed unless die position of 
the co-managing director made a difference. AIR 
(Vol 31) 1944 Mad 532: (1944) 2 MLJ 77: 1944 
MWN 548: ILR (1945) Mad 107 (DB). 

-S. 89 — Director — Powers of — Articles of 

Association — Liquidation — Court s powers. 

The question of the directors exceeding the 
borrowing powers conferred upon them by the Arti¬ 
cles of Association is essentially a question ol inter¬ 
nal management of the company. The Court will 
not go into that question on a winding up petition 
especially when since the filing of the petition die 
company has by a resolution ratified the borrowings 
by the directors and has taken the view that the direc¬ 
tors have acted in die best interests of the company. 
AIR (Vol 29) 1942 Bom 231: 44 Bom LR 387: 203 
Ind Cas 116. 

-S. 89 — Directors lending to company in excess 

of their borrowing powers — Monies utilised by com¬ 
pany — Company, liability of. 

Where the directors lend to the company in excess 
of the borrowing powers conferred upon them by 
the Articles of Association and all these moneys are 
in fact utilised by die company, die company is 
liable to pay that amount. If in fact the monies 
have not been utilised by the company, the company 
is not liable for them. AIR (Vol 29) 1942 Bom 
231: 44 Bom LR 387: 203 Ind Cas 116. 

-S. 89 — Director — Borrowing ultra vires — 

Recovery of money. 

Where the borrowing is ultra vires the directors 
and not ultra vires die company, the money could 
be recovered in an action for money had and re¬ 
ceived. AIR (Vol 23) 1936 Bom 62: 37 Bom LR 
978: 60 Bom 326: 161 Ind Cas 126. 

-S. 89 — Liability' of company on promissory 

note executed by managing agents for loan advanced 
to him personally — Conditions to be present 


Company being benefited by the loan — If affects 
the question. 

Where a managing agent executes a promissory 
note and obtains a loan personally, the company 
cannot be made liable on it by the mere proof of the 
fact that the money so borrowed went to benefit the 
company. Before the company can be held liable it 
must be shown and found that not only that the 
money came into dieir hands but that it was in effect 
put into theirs hands by the creditor through the 
managing agents, it being understood by bodi parties 
when die note was executed diat the company would 
be liable tor repayment. ILR (1946) All 361: 223 
IC 311: 1946 AWR (HC) 236: 1946 ALW 70: 194S 
OWN (HC) 70: AIR (Vol 33) 1946 All 372: 1946 
Comp C 214. 


-S. 89 — Authority. 

Unless a person is so specifically authorized to 
do, either as a managing agent or otherwise, he can¬ 
not execute or make a promissory note in his own 
name so as to bind the Company. AIR (Vol 17) 1930 
All 778 (DB). 

-S. 89 — Company’s liability on endorsement — 

Matter of construction. 

The question as to die liability of a Company on- 
a particular endorsement is in evory case one of con¬ 
struction. If on the true construction of the instru¬ 
ment, the bill or note is the bill or note of the Com¬ 
pany, the Company will be liable upon it, and not the 
individuals whose names are on it, unless the bill or 


note is the bill or note of both. On the other 
hand, if on the true construction of the bill or note 
it is not the bill or note of the Company, the per¬ 
sons whose names arc upon it will be liable upon 
it whether they intended to bo so or not. It is of 
the utmost importance that the name of a person or 
firm to be charged upon a negotiable document 
should be clearly stated on the face or on the back 
of the document, so that the responsibility is made 
plain and can be instantly recognized as the docu¬ 
ment passes from hand to hand. Where the endorse¬ 
ment was “M. and Sons, Managing Agents of L. A. 
Company.’’ 

Held, that it would not necessarily be clear to any¬ 
one that the responsibility of L. A. Company was 
involved and that L. A. Company therefore was not 
liable. AIR (Vol 12) 1925 Cal 1062: 89 Ind Cas 
32S: 52 Cal 802: 29 CWN S28 (DB). 


S. 89 


Powers of manager 


Transfer of 


negotiable instruments. 

The ignorance of the Manager of the Bank of die 
terms ol the Articles of Association does not affect 
his power to make a transfer of negotiable instru¬ 
ments. He is the agent of the Bank for pcrlorm- 
ing all ordinary banking transactions, ancl a transfer 
of such an instrument is a very ordinary transaction. 
AIR (Vol 11) 1924 Lah 162: SO Ind Cas 741: 6 
LLJ 1S3 (DB). 

-S. S9 — (S. 72 old Cede) — Signed on behalf of 

Company — Promissory note signed by Secretary, on 
paper bearing rubber stamp of Company. 

Where one Joshi was the Secretary of the Defen¬ 
dant Company and was authorised by them to sign 
promissory notes on their behalf, and, for the pur¬ 
chase of certain machinery by the Defendant Com¬ 
pany, the said Joshi executed a promissory note 
signing it as ‘Joshi Treasurer’ and the top of the note 
bore the rubber stamp of the Defendant Company, 



1239 


COMPANIES ACT (7 of 1913), S. 89 


124Q 


held, that the promissory note was signed on behalf 
of the Company. S. 47 of the Act X of 1868 dis¬ 
cussed. 4 Bom 275, not Foil. AIR (Vol 10) 1923 
Bom 29: 67 Ind Cas 941: 24 Bom LR 355 (DB). 

-S. 91-A. 


■S. 91-A — Contracts, what are. 


Contracts referred to in S. 91-A also include con¬ 
tracts not made at a meeting of the directors. They 
include even petty purchases from another firm in 
which the purchasing director is interested. AIR 
(V 25) 1938 Cal 440 : 42 CWN 533 : 39 Cr L J 687 
(2) : 176 Ind Cas 108 (DB). 

—S. 91-A — Power of Company to borrow money 
from its director. 

A Company is entitled to borrow money from one 
of its directors. But that is subject to the funda¬ 
mental position that the director, even though dis¬ 
closing his interest as required under S. 91-A, Com¬ 
panies Act, does not take undue advantage of his 
position because, fundamentally, the position of a 
director is very like that of a trustee. He occupies 
a fiduciary position and so the transaction must be 
fair and proper. AIR (V 38) 1951 Nag 255 : ILR 
(1950) Nag 562 : 1950 Comp C 225 (DB). 


S. 91-A — Directors — Position of — Trustee. 


The Directors of the company are agents of the 
company and trustees for the shareholders and 
cannot enter into a contract with the company 
for personal benefit. AIR (V 2) 1915 Mad 1179 : 
38 Mad 991 : 32 Ind Cas 350. 


S. 91-A — Breach of provisions, effect of. 


The breach of Ss. 91-A. 91-B and 91-C, though 
made punishable, does not ipso facto render the 
contract void or voidable. AIR (V 16) 1929 Mad 
353 : 1928 1VIV/N 481 : 115 Ind Cas 48G (DB). 


Director’s being interested in Contracts to be enter¬ 
ed into witn the Company provided such interest 
was disclosed at a meeting of the Directors at which, 
the contract would be made. The Company sued 
one of its Directors alleging that he had interest ia 
a contract entered into on behalf of the Company 
but it was not alleged in the plaint that the interest 
was not disclosed by him. 

Held, that although under S. 91-A, the question of 
provuig non-disclosure would not arise, still, under 
the Articles, when the charge of having interest in 
the contract was made, the onus of showing that he 
complied with the proviso by disclosing his interest 
was upon the Director though the plaint did not 
charge him with non-disclosure. (Wallace J. con¬ 
tra.) AIR (V 16) 1929 Mad 353 : 115 Ind Cas 486 : 
1928 MWN 481 (DB). 

-S. 91-A — Non-disclosure and vote. 

The law applicable to companies which have 
their articles of association embodying the terms of 
Ss. 91-A, 91-B, 91-C, Companies Act is this. Non¬ 
disclosure of his interest or voting by a Director will 
not per se render the contract void or voidable. 
But non-disclosure or voting where, but for the vote, 
the contract would not have been sanctioned, wifi 
In all cases render the interested Director liable 
to account for secret profits. AIR (V 16) 1929 Mad 
353 : 115 Ind Cas 486 : 1928 MWN 481 (DB). 

-S. 91-A — Relationship. 

Per Srinivasa Ayyangar, J. — In India the interest 
of Director In a contract need not necessarily be a 
pecuniary interest, but even mere relationship as 
that of husband and wife or father and son, is in¬ 
terest, if the circumstances are such that it may 
reasonably be regarded as affecting the Director’s 
mind. Obiter. AIR (Vol 16) 1929 Mad 353 : 1928 M 
WN 481 : 115 Ind Cas 486 (DB). 


-S. 91-A — Formal disclosure when unneces¬ 
sary. 

Where the interest of the Director in the other 
party to the contract is such that it is likely to pro¬ 
duce a conflict between his duty to the company 
and his duty or interest in the other party, he is 
bound to disclose it. But if the whole body of the 
directors was already aware of such interest, formal 
disclosure is not necessary. AIR (V 16) 1929 Mad 
353 : 1928 MWN 431 : 115 Ind Cas 486 (DB). 


•-S. 91-A — Lease to relations — Pecuniary in¬ 

terest when made out. 

Srinivasa Ayyangar, J. — A Director of a com¬ 
pany executed a lease on behalf of his company. 
He took extraordinary interest in arranging Hie lea¬ 
se, and the lease was also executed in his own house. 
His son. who had obtained power-of-attornev from 
tire nominal lessee, was made a major partner with 
six annas share in the lease. Further there was 
difference between the rate of working charges to 
be given to the company as stated in the lease and 
that on tlie basis of which the lessees were to calcu¬ 
late their profits. And this difference could not be 
accounted for. The Director, however, was sepa¬ 
rate from his son who was partner in the lease. 

Held, that the partner must bo considered to be 
pecuniarily interested in tire lease. (Wallace. J., 
contra.) AIR (V 3G> 1929 Mad 353 : 1928MWN 481: 
115 Ind Cas 486 (DB). 


——S. 91-A — Non-disclosure, allegation of. 

Company in its plaint alleging against Director 
that Ire had interest in contract but not alleging 
also non-disclosure of such interest. — It will not be 
allowed to make the allegation after issues framed 
and evidence closed. AIR (V 16) 1929 Mad 353 * 
1928 MWN 481 : 115 Ind Cas 486 (DB). 

-- S. 91-A. 

-Per Srinivasa Ayyangar. J. — Tire Articles 

of Association of a company did not object to a 


-S. 91-A — Sub-partnership. 

Sub-partnership with other party to contract is 
interest in contract. AIR (V 16) 1929 Mad 353 ; 
1928 MWN 481 : 115 Ind Cas 486 (DB). 

-S. 91-A — Valid Articles. 

Articles of Company not objecting to Director 
being interested in contract with company but re¬ 
quiring such interest to be disclosed and further that 
Interested director shall not vote in such contract or 
if he docs, his vote shall not count — Article not 
altered after amendment in 1914 —Though Ss. 91-A 
and 91-B impose penalty for breach, they do not 
render Article ultra vires. AIR (V 16) 1929 Mad 
353 : 1928 MWN 481 : 115 Ind Cas 486 (DB). 

-S. 91-B. 

-S. 91-B — Interested director — Company P 

financed by Company M who in their turn financ¬ 
ed by Company S — Company S advancing sum to 
P through JVl — Directors of P. directors of M also 
— S taking equitable mortgage of P’s property — 
Advance exceeding limits of borrowing powers of 
directors of P — Claims of S and M, if could be re¬ 
sisted on these grounds. 

A company P upto its liquidation was financed 
bv another Company M who in their turn were 
financed by Company S. Company S was to be a 
secured creditor of P for the amount by virtue of an 
equitable mortgage evidenced by an indenture dated 
February 28 , 1928. and confirmed by another inden¬ 
ture dated August 11. 1931. The claim of M was 
intended as an alternative to the claim of S; it was 
that if the latter failed to established its claim. NX 
should be admitted to rank as unsecured creditors 
in respect of the said sum. The Official Liquidator 
of P resisted the claim of M on the ground that the 
sums advanced were in excess of tne borrowing 
powers of the directors of P under Art. 73 of Table 
A of the Memorandum being more tnan the amount 
of P's issued share capital. The main objection 
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taken to S’s claim was that the directors of P were 
disqualified under S. 91-B cf the companies Act 
from entering into them on behalf of P since they 
•were all directors and share-holders of M : 

Held, after considering all the evidence that the 
indentures of February 28, 1928 and August 11, 
1931 emoodied a contract or arrangement in which 
each director of P was concerned or interested 
within the meaning of S. 91-B by reason of his be¬ 
ing a director and share-holder m M. The inden¬ 
tures ol February 25, 1928, and August li, 1931. 
were therefore, voidable by the Official Liquidator. 
But S 91-B would not operate to deprive of the 
benefit of his contract with the Company, a third 
partv who had no notice of the defect in the dueo 
tors’ authority. This would be contrary to prin¬ 
ciple* such a person would be entitled to assume that 
the internal management of the Company had been 
properly conducted. But on the facts of the present 
case it 'was impossible to regard S as ignorant, that 
in any question between P and M the former had 
no independent board and indeed no single director 
who was not interested on behalf of M. The 3 
Company could not on the facts disclaim knowledge 
of the interest of the directors of P in 1928 or 1931 
and were not entitled tc assume on either occasion 
that the provisions of S. 91-B had been complied 
with. No* case of ratification by the preference 
share-holders of P could be made out, and the result 
was that the Official Liquidator was entitled to 
avoid the equitable mortgage which was the S 
Company’s sole ground of claim in the winding 

up of P. 

Held, also, that Art. 73 limited the directors’ 
authority to borrow. The requirement of the arti¬ 
cle was that the directors should so restrict their 
borrowing that the amount for the time being 
remaining undischarged shall not exceed the limit 
specified. The intention of the article was not 
satisfied by treating it as a direction that beyond 
the specified limit further borrowings, though not 
prohibited, were to be expended in reduction of 
existing loans. Assuming, however, that the direc¬ 
tors from 1921 to 1928 exceeded their authority in 
so far as the advances obtained from M exceeded the 
limit, the loans were not ultra vires of the Company, 
and that the money was received by the Company 
and applied for its purposes. In these circumst¬ 
ances, it was plain that the Official Liquidator 
could not reduce the balance outstanding at the 
date of liquidation by disputing the liability of P 
to repay the whole sums advanced. AIR (V 25) 
1938 PC 159 (164): 42 CWN 733: 4 BR 540: 67 
CLJ 338 : ILR (1938) Bom 421 : 1938 OWN (CC> 
€59 : 40 Bom LR 1109 : 32 SLR 517 : 174 Ind Cas 
545. 

_S. 91-B — Officer — One person officer of two 

companies — Knowledge acquired as officer of one, 
if can be imputed to other company. 

Where one person is an officer of two companies, 
his personal knowledge is not necessarily the know¬ 
ledge of both the companies. The knowledge which 
he has acquired as officer of one company will not 
be imouted to the other company unless he has 
some duty imposed on him to communicate his 
knowledge to the company sought to be affected by 
tlie notice, and some duty imposed on him by that 
company to receive the notice: and if the common 
officer has been guilty of fraud, of even irregula¬ 
rity the Court will not draw the inference that he 
has fulfilled these duties. AIR (V 23) 1936 Bom 
62: 37 Bom LR 978: 60 Bom 326: 161 Ind Cas 126 
XDB). 

-- S. 91-B — Internal management — Principle of 

English cases, if applicable — Notice — People dea- 
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Ling with company, if fixed with notice of limitation 
on power of company — Reason for rule. 

Tne principle of tne English cases as to internal 
management ought to be applied to a case of dis¬ 
ability of directors arising under S. 91-B. People dea¬ 
ling with a joint stock company are fixed with notice 
of any limitations on tne power of the company con¬ 
tained in the statute under which it is incorporated 
or in the Memorandum or Articles of Association; 
but if it is shown that a particular act was ostensibly 
authorised by the statute and the Memorandum or 
Articles of association, persons dealing with the 
company are not concerned to see that the company 
has put itself into a position to exercise its power 
properly. It is generally expressed by saying mat 
outside parties are not concerned with the internal 
management of the company They are not, for 
distance, concerned to see that there was a proper 
quorum of directors present or that persons who 
were apparently directors of the company had in fact 
been vaudly appointed. Those are matters of inter¬ 
nal management. If the disability of a director to 
vote upon a contract in which he was personally 
Interested were imposed by the Articles of Associa¬ 
tion the question whether he was personally inter¬ 
ested m. and entitled to vote upon, a particular con¬ 
tract would be regarded as a matter of internal 
management, with which persons dealing with the 
company would not be concerned. The reason for 
the the rule in S. 91-B is that it would be disastrous 
in a business community if contracts made with 
companies could be impeached on account ot matters 
known to the company but not to the other contract¬ 
ing parly. AIR (V 23> 1936 Bom 62 : 37 Bom LR 
078 : 60 Bom 326 : 161 Ind Cas 126 (DB). 

_S. 91-B — Invalid allotment — Articles provid¬ 
ing tor a quorum of three at Directors’ meeting — 
Five Directors at a meeting allotting shares to three 
of them — Allotment is invalid. 

The five Directors ot a Company held a meeting 
and passed a resolution to allot the unallotted shares 
of the Company to three of them in certain propor¬ 
tion. Bv the Articles of Association, the allotment 
was in the absolute discretion of the Directors. 
Further the Articles required a quorum of at least 
three for a Directors’ meeting, and it was further 
provided that no Director could as a Director vote 
on any contract or arrangement in which he was 
either directly or indirectly concerned or interested. 

Held, that no doubt an allotment of shares is a 
contract and the three contracts were the subject 
of one vote recorded in one resolution but one vote 
is not divisible in three votes. Firstly, because in 
fact it was one vote and not three, secondly, because 
each of the contracts was not considered separately 
on its merits, and thirdly, because each director was 
interested in the allotments to the other two and 
probably voted for them in consideration of an al¬ 
lotment to himself. Therefore, whether the subject- 
matter be considered as three contracts or as one 
arrangement, the three directors were not entitled 
to vote and that there was no quorum and the resolu¬ 
tion and the allotments were therefore, invalid 
AIR (V 8) 1921 Bom 372 : 23 Bom LR 1104 : 64 Ind 
Cas 933. 

———S. 92. 

-Ss. 92 (5), 93 — Offence — Prospectus filed i: 

English — Subsequent issue of incomplete prospec 
tus in Bengali — Such prospectus not filed before 
Registrar — Offence not technical. 

The accused filed a prospectus in English in the 
office of the Registrar. Joint Stock Companies. 
This prospectus fulfilled all the requirements of law. 
Subsequentlv they issued a prospectus in Bengali, 
substantially identical with the English prospectus, 
but which did not contain certain particulars requir- 


COMPANIES ACT (7 of 1913), 3. 91A 


1243 


COMPANIES ACT 

ed by S. 93 of the Companies Act. A copy of thid 
document was forwarded by a private person, to 
whom it had been sent, to the Registrar, who there¬ 
upon filed a complaint under S. 92 (5) of the Act 
before the Chief Presidency Magistrate on the 
ground that the Bengali prospectus had been issued 
without having been filed before him. The Magis¬ 
trate held that in effect the Bengali copy had been 
filed, that the offence was purely technical and that 
tlie omission was not culpable and acquitted the 
accused : 

Held, that the issue of the Bengali prospectus 
which did not in fact contain certain particulars 
specified in the English prospectus and required by 
law under S. 93 to be included in every prospectus 
issued on behalf of a company, was in contraven¬ 
tion of S. 92 and the accused were liable to be con¬ 
victed under S. 92 (5). 

Held, also that as the question involved was one 
of great importance in view of the scope of the Act 
under consideration and of the necessity, in the 
interests of the community, of the strictest observ¬ 
ance of its provisions, the Court should not give 
effect to the argument that the proceedings were 
initiated by a private individual, and refuse to inter¬ 
fere as there was a contravention of law. AIR (V 


(7 of 1913), S. 92 1244 

tary — Rescission of contract — Liability of companv 
for damages. ' 

The Secretary of a company has no general autho¬ 
rity to make representation to induce persons to 
take shares in » company. Hence, a person 
who is induced to take shares in a company by a. 
fraudulent misrepresentation not authorized by or 
known to the officers of the company entitled to 
make representations, of the Secretary of a company 
is not entitled to maintain an action against the 
company for the rescission of the contract, or for 
damages for such misrepresentation. AIR (V 24) 
1937 Lah 644 : 39 PLR 293 : 173 Ind Cas 165 (DB). 

-S. 93 — Misrepresentation — Agreement to pur¬ 
chase shares — Rescission. 

Where a person signed the Memorandum of As¬ 
sociation of a proposed company and agreed to pur. 
chase a certain number of shares but subsequently, 
before registration of the company, he asked the 
promoter to cancel his shares alleging that he had 
been induced to purchase shares by the misrepre¬ 
sentation of the promoter: 

Held; that he was bound by his agreement and 
could not rescind it. AIR (V 24) 1937 Lah 527 : 
ILR (1937) Lah 294 : 39 PLR 760 : 172 Ind Cas 
XX* 


23) 193G Cal 33 ; 40 CWN 320 : 37 CrLJ 379 : 63 
CLJ 183 : 160 Ind Cas 829 (DB). 

-S. 92 — Prospectus. 

An advertisement in a newspaper offering to the 
public some shares of the Company for sale is a 
‘prospectus” as defined in S. 2, cl. 14 of the Act and 
a copy of an advertisement of this nature must be 
filed with the Registrar before using it. AIR (V 12) 
1925 Cal 714 : 83 Ind Cas 5 : 29 CWN 523 : 26 Cr LJ 
1016 : 52 Cal 440 (DB). 

-S. 93. 

-S. 93 — Prospectus — Relevancy of in determin¬ 
ing rights of share-holders. 

The real foundation of a share-holder’s rights and 
liabilities is the Articles of Association. Ordinarily 
the prospectus is not relevant in any matter touch¬ 
ing the contract between share-holder and the com¬ 
pany. It is net the contract, but only the matter, 
which induces the contract. It would be relevant 
in an action lor reeission based on misrepresenta¬ 
tion or fraud, or in an action for deceit, but not in a 
matter of contract. The contract proper is to be 
found in the application for allotment and in the 
Articles of Association. But where the application 
-or allotment stipulates that the shares are subject 
lo the provisions of the Memorandum of Associa¬ 
tion, of the Society and the special conditions of 
such bond-shares —” and the special conditions are 


-S. 93 — If a document falling within the defini¬ 
tion of a prospectus in S. 2 (14) of the Companies 
Act, contains misstatements, the directors of the 
company would be liable to pay compensation under 
S. 100 of the Act to all who subscribe for shares on 
the faith of the prospectus for the loss they may sus¬ 
tain by reason of any misstatement contained there¬ 
in and the fact that the prospectus did not comply 
with the requirements of S. 93 or that a copy of the 
same was not filed with the Registrar would not 
exempt the directors from the liability imposed by 
that section. AIR (V 21) 1934 Mad 641 : 67 MLJ 

4S7 : 40 MLW 519 : (1934) MWN 1277 : 152 Ind Cas 
703. 

-S. 93 — Absence of particulars required to be 

given in a prospectus — Right of shareholder to 
rescission of contract to take shares. 

Under S. 93 of the Companies Act a prospectus 
must contain certain particulars. But there is no 
penalty prescribed in the Act for non-compliance 
with this provision of law. When the non-compli¬ 
ance involves misstatement of a material fact, there 
will be a right of rescission under the general law. 
But otherwise the omission of any of the particulars 
will not per se entitle a shareholder to rescission oli 
his contract to take shares. AIR (V 37) 1950 All 
503 : 1950 ALJ 836 (DB). 


found only in the prospectus, it is necessary to read 
certain terms of prospectus into the contract. (1946) 
1946 NLJ 128. 

-S. 93 — Shares — Misrepresentation — Person 

induced to apply for shares upon misrepresentation 
and fraud — Right to avoid time for exercising. 

Any contract that is induced by undue influence, 
misrepresentation or fraud is voidable at the option 
of the party who was led to enter into the contract 
l>v reason of undue influence, misrepresentation or 
fraud. This proposition though applicable to con¬ 
tracts relating to the purchase of shares of a com¬ 
pany is subject to certain other rules of law, nncl 
one of those rules is that the repudiation or the 
avoidance of the contract by the share-holder must 
be within a reasonable time and before the com¬ 
mencement of proceedings for the winding uo of the 
company. AIR (V 25) 1938 All 193 • (1938) ALJ 
94 : 1938 AWR (HC) 31 : ILR (1938) All 301 : 174 
Ind Cas 886. 

-S. 93 — Shares — Misrepresentation by Secrc- 


-S. 93 — Rights of shareholders — Prospectus, 

if relevant. 

Ordinarily the prospectus is not relevant in 
any matter touching the contract between share¬ 
holder and the company. It is not the contract 
but only matter which induces the contract. It 
would be relevant, in ah action for reeission bas¬ 
ed on misrepresentation or fraud, or in an action 
for deceit, but not in a matter of contract. The 
contract proper is to be found in the application 
for allotment of shares and in the articles of as¬ 
sociation. But where the application for allot¬ 
ment stipulates that the shares are to be subject 
to certain special conditions found in the pros¬ 
pectus, that portion of the prospectus must be read 
into the contract, (1946) 1940 NLJ 128. 

-S. 93 — Director approved and recognized — 

Outsider cannot question 

It is not open to an outsider to challenge the 
appointment of Director or contract a Director’s 
authority to act on behalf of the company when 
the company has recognized a person to bo a 
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Director for a long time without repudiating his 
acts on any single occasion. AIR (V 2) 1915 Lah 
478: 182 PWR 1915: 31 Ind Cas 595 (DB). 

-S. 96. 

•-Ss. 96 and 123 — Arbitration — Submission 

to — Contract not under seal. 

Section 96 of the Companies Act does not provide 
that an agreement to refer disputes must be un¬ 
der seal. A contract relating to the working of aj 
certain machinery made not under seal and pro¬ 
viding for reference of all future disputes to arbi¬ 
tration, is not illegal. S. 123 of the Act applies 
only to those submissions to arbitration which 
have been made under the provisions of the Act. 
AIR (V 2) 1915 All 234: 37 All 273: 13 ALJ 312: 
28 Ind Cas 384 (DB). 

-S. 100. 

-Ss. 100(1), 2(14), 92, 93(5) — Mis-statement in 

prospectus — Liability of directors to make com¬ 
pensation to person taking shares — Prospectus 
not complying with requirements of S. 93 —« 
Liability of director. 

If a document falling within the definition of 
a prospectus in S. 2 (14). contains mis-statements, 
the directors of the company would be liable to 
pay compensation under S. 100 to all who subs¬ 
cribe for shares on the faith of the prospectus for 
the loss they may sustain by reason of any mis¬ 
statement contained therein, and the fact that the 
prospectus did not comply with the requirements 
of S. 93 or that a copy of the same was not filed 
with Registrar would not exempt the directors 
from the liability imposed by the section. 

It is immaterial for the purposes of S. 100 (1) 
whether the director who is sought to be made 
liable saw the prospectus or not. AIR (Vol 21) 
1934 Mad 641: 67 MLJ 437: 40 MLW 519: (1934) 
MWN 1277: 152 Ind Cas 703. 

-S. 109 — Retirement of directors. 

Where before allotment of shares in a limited 
company, two of the directors mentioned in a pros¬ 
pectus retired and the fact of retirement was not 
communicated to the allottee of shares. 

Held, that the allottee of the shares would be en¬ 
titled to rescind the contract of allotment of shares 
and claim a refund of the moneys paid by him. 
1929 MWN 837: AIR (Vol 17) 1930 Mad 325. 

-S. 101. 

-S. 101 — Shares — Allotment — Payment in 

cash. 

A subscriber to Memorandum of Association of 
a company has to pay for his shares in cash, in 
spite of his agreement with the promisee that he 
should receive them for his legal services rendered 
in connexion with the promotion of the company. 
AIR (Vol 31) 1944 Mad 322: 57 MLW 69: (1944) 
1 MLJ 107: 1944 MWN 73: ILR (1944) Mad 796 
(DB). 

-S. 101 — Allotment. 

There is nothing in S. 101, which forbids the 
directors to allot shares to applicants who neg¬ 
lect to pay the application money in terms of the 
prospectus once the first allotment has been regu¬ 
larly made, although it may be that a provision 
in a prospectus empowering them to do this would 
be an infringement of the Act. AIR (Vol 27) 1940 
Gal 164: ILR (1939) 2 Cal 512: 188 Ind Cas 468. 

-S. 101 (3) — Scope — Application for share not 

accompanied by 5 per cent, of share money, whe¬ 
ther valid offer — Company, if can demand share 
amount from applicant. 

Sub-section 3 of S. 101, lays down a mandatory 
requirement. The applicant for a share is under 
a statutory obligation to pay 5 per cent, of the 
nominal amount of the share along with his ap¬ 
plication, and the Company is also under the obli¬ 
gation to see that he does so. and it is against 


public policy that any allotment should be made 
without compliance with this requirement. Conse¬ 
quently, where an application for share is not ac¬ 
companied by such payment, the application does 
not legally constitute a valid offer so as to entitle 
the Company to demand the '’.hare money from the 
applicant. AIR (Vol 26) 1939 Nag 225: 1939 NLJ 
305: ILR (1941) Nag 567: 183 Ind Cas 748. 

-S. 101 — Allotment of shares — Distinction bet¬ 
ween allotment and transfer. 

An allotment of shares is an act of the company 
by which the applicant for shares becomes the 
holder of unappropriated shares; shares standing 
in the name of A cannot be allotted to B by the 
company even with A’s consent; such shares may 
be transferred by A to B, the company’s powers of 
interference in respect of such transfer being de¬ 
termined bv its Articles of Association AIR (Vol 
24) 1937 Lah 812 (814): 40 PLR 52: 175 Ind Cas 
17 (DB). 

-S. 101 f3 > — Scope — Allotment made without 

payment of at least 5 per cent, of nominal value 
of shares — Validity. 

Section 101, Sub-s. (3), is applicable to all allot¬ 
ments of shares whether at the time of the float¬ 
ing of the company or any subsequent period. Any 
allotment which is made without payment of at 
least 5 per cent, of the nominal value of the shares 
by the applicant is. therefore, invalid. AIR (Voi 
23) 1936 Lah 790: 161 Ind Cas 952 (DB). 

-S. 101 — Allotment — Application for shares 

on August 10. 1930 — Allotment made on September 
17, 1931 — Letter of allotment money on March 2, 
1932 — Company going n liquidation next day —> 
Allotment, held invalid. 

• •• 

The respondents applied for the shares, on 
August 10, 1930, and a sum of Rs. 250 was paid 
along with the application. The allotment was 
said to have been made on October 17, 1931. On 
March 2, 1932, a letter was issued to the respon¬ 
dents asking them to pay the allotment money 
•as well as the call money. The compeaiy resolved 
to go in liquidation on March 3, 1932: 

Held, that the respondents were not the pur¬ 
chasers of the shares since they were not allotted to 
them till October 17, 1931, and also because no 
notice of allotment was ever sent to them. More¬ 
over, the letter calling for allotment money was 
highly suspicious in view of the fact that the com¬ 
pany resolved to go into liquidation the next day. 
AIR (Vol 23) 1936 Lah 16: 38 PLR 788; 161 Ind Cas 
294. 

-Ss. 101, 102 (2) — PJisfeasance — Allotment 

without application and allotment money — Of¬ 
fence. 

The directors who make allotment of shares 
without the application and the allotment money, 
are guilty of misfeasance. They are also 
guilty of misfeasance if they are a party to a 
calculated and deliberate fraud in the flotation of 
the company and in the conduct of its business. 
AIR (Vol 2D 1934 All 855: 4 AWR (HC) 132: 154 
Ind Cas 23 (DB). 

--S. 101 Allotment — Conditional application 

for shares—Shares allotted—Condition not fulfilled 
— Applicant accepting position of share-holder — 
Dividend accepted — Shares pledged — Such share¬ 
holder, whether can subsequently contend, that 
allotment was vo»d on ground °- non-fulfilment of 
condition. 

An application for shares was made by the ap¬ 
plicant conditional on an undertaking by tn e 
Bank that he would be appointed a permanent 
director of the local branch. The Bank had. how¬ 
ever, allotted him shares regardless of this con- 
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dition. The applicant accepted the position as 
share-holder by accepting dividends, filing suit to 
enforce it and by pledging the shares: 

Held, that he could not contend that the allot¬ 
ment was void on ground of non-fulfilment of con¬ 
dition precedent as he had by his own conduct 
Waived the condition. AIR (Vol 22) 1935 Lah 691: 
160 Ind Cas 793 (DB). 

-Ss. 101, 102 (2), 235 — Director party to fraud 

in floating Company, misfeasance — Director's lia¬ 
bility. 

Directors are guilty of misfeasance for wilful 
oonlravention of S. 101 and are liable under S. 102 
(2) of Companies Act, to pay compensation to the 
company. Under S. 235, they must discharge every 
creditor of the Company and return the money of 
the share-holders. Such payments would be a 
contribution to the assets of the Company which 
by way of compensation the Court thinks just with¬ 
in the meaning of S. 235. AIR (Vol 21) 1934 All 
355: 4 AWR 132: 154 Ind Cas 33 (DB). 

-S. 101 — Allotment, when to be made. 

An allotment of shares if not made within a 
reasonable time may not be accepted. AIR (V 21) 
1934 Bom 97 : 36 Bom LR 32 : 150 Ind Cas 645. 

-S. 101 — Allotment of shares — Right to revoke 

offer to purchase shares before intimation of al¬ 
lotment. 

Before a person is informed of the allotment 
of shares to him. he has a right to revoke his offer 
to purchase the shares and ask for the return of 
the money paid for that purpose inasmuch as in 
order to obtain a binding allotment there must 
be an application, ar. allotment and a communi¬ 
cation of the allotment. AIR (Vol 20) 1933 Rang 
383: 7 Rang 10: 150 Ind Cas 696. 

-S. 101 —■ Discount. 

If an arrangement for the issue of shares is such 
that in the course of its clue working out there 
is as much as a possibility that in the result the 
shares will have been Issued at a discount, then 
the issue of the shares as fully paid cannot be 
justified. 123 Ind Cas 177: 51 CLJ 469: 34 CWN 
709- AIR (Vol 17) 1930 PC 151. 

-S. 101 — (Case under Act of 1SS2) — Member 

— Allotment — Calls — Notice — Death of mem¬ 
ber. 

Where the death of a member of a company, has 
not been communicated to the company, all 
notices to be served on him will be deemed served 
properly if they are sent to his registered address 
whether thev come into the hands of his execu¬ 
tor or other representatives or not. Where there 
is no registered address, notices may be sent to 
the address to which they should be sent in order 
to reach him while he was alive or it may be prov¬ 
ed that the notices reached the hands of the repre¬ 
sentatives; in either case, the notice must, be 
deemed to have been properly served. (1902) 4 

Bom LR 215. 

-S. 102. 

_S. 102 ( 2 ) — Allotment made without applica¬ 
tion and allotment money — Offence of misfea¬ 
sance committed. AIR (Vol 21) 19.34 All 855: 4 

AWR (HC) 132: 154 Ind Cas 33 (DB). 

_S. 102 — Application for allotment of shares 

— Invalid allotment — Revocation before ratifi¬ 
cation. 

Two Directors of the Bank had made a dele¬ 
gation of the power of allotting shares to the 
General Manager. Subsequently, these two (one 
representing a third Director bv proxy), together 
with a third purported to confirm the decision of 
the previous* week. Neither of these two Directors 
had paid their allotment, money by the date. Held, 
that, no proper meeting of the Directors could be 
said to have been held and that there was no valid 
delegation of the power of allotting the shares or 
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any valid allotment of the shares to the defendants. 
It was open to the defendant to revoke his appli¬ 
cation for the allotment ot any shares, anterior to 
the date of any valid allotment or ratification by 
the Board of Directors. AIR (Vol 6) 1919 Lab 
351: 52 PWR 1919: 51 Ind Cas 812 (DB). 

-S. 102 — Allotment of shares by Secretary 

Treasurer — Validity of. 

An allotment cf shares by the Secretaries & Trea¬ 
surers is valid if the Articles ot an Association, not espe¬ 
cially providing for allotment by the Directors, pro¬ 
vide that the general management should be by 
Secretaries and Treasurer subject to the Directors* 
supervision and that powers should be conferred upon 
the Secretaries by the Directors from time to time 
and if the form of application put forward the Secre¬ 
taries as the persons to whom the application should 
be made. AIR (Vol 2) 1915 Mad 325: 16 MLT 538: 
26 Ind Cas 349 (DB). 

-S. 102 — Member — Allotment — Calls — 

Notice — Death of Member. 

Where the death of a member of a company, 
has not been communicated to the company, ail 
notices to be served on him will be deemed served 
properly if they are sent to his registered address 
whether they come into the hands of his execu¬ 
tor or other repersentatives or not. Where there 
is no registered address, notices may be sent to the 
address to which they should be sent in order to 
reach him while he was alive or it may be proved 
that the notices reached the hands of the repre¬ 
sentatives; in either case, the notice must be 
deemed to have been properly served. (1902) 4 
Bom LR 215. 

-S. 103. 

-S. 103 — Company not obtaining certificate — 

Managing agents borrowing money beyond powers 
— Money utilised by company — Liability. 

Where the managing agents of the company 
borrow money which is not within their power, 
on behalf of the company which could not then 
commence any business inasmuch as it had not 
got a certificate under S. 103. Companies Act nor 
exercise any borrowing powers under S. 103, the 
borrowing cannot be said to be a bona fide trans¬ 
action and even if the money is utilised for the 
company, the company cannot be saddled with 
the liabilities therein. AIR (Vol 27) 1940 Oudh 
202: 1940 OWN (CC) 274* 1940 AWR (CC) 141: 
15 Luck 515: 186 Ind Cas 813 (DB). 

-Ss. 10S 1 , 235 — Directors guilty of wilful negli¬ 
gence, liable to make re-payment. 

In a cas? the minimum subscription required ac¬ 
cording to the Articles of Association of a certain 
Company had been subscribed, but the amounts 
due on them by the directors had not all been 
paid and the certificate permitting the Company 
to commence business had been obtained as the 
result of a false declaration made. The directors 
knew of the obtaining of this certificate and they 
were fully aware that the Company had started 
business. The Company closed its doors shortly 
and a compulsory winding up order was passed: 

Held. that, the directors were guilty of wilful 
neglect and hence were liable to make re-payment 
under S. 235 Companies Act. AIR. (Vol 25) 1938 
Mad 124: 46 MLW 869: (1937) MWN 1099: (1937) 
2 MU 848: ILR (193S) Mad 292: 176 Ind Cas 592 
(DB). 

-S. 103 (3) — Applicability — Contract Act. S. 70. 

Stamp and Registration expenses advanced to a 
company which never commenced business are not 
recoverable from the company having regard to 
the provisions of S. 103 (3) * of the Companies 
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Act. This section applies to all contracts of a 
company, whether preliminary or final or in the 
course of carrying on its business. The word 
“provisional” in the section means that the con¬ 
tract is to be read as if it contained a provision 
that it shall not be binding on the company un¬ 
less and until the company became entitled to 
commence business. 

Such expenses cannot be claimed under S. 70 
jof the Contract Act. In as much as the company 
never became entitled to commence business, the 
expenses were not incurred for its benefit. Fur¬ 
ther the section does not apply to persons who 
are incompetent to contracts. It can only apply 
where the law can imply, from the circumstances, 
a promise to pay. Where the statute prohibits the 
company from making a binding contract before 
commencement of business, no implication of a 
promise to pay can or should be made. 54 CWN, 
15,7: 1950 Comp. C 160: AIR (Vol 37) 1950 Cal 491. 

-S. 104. 

-S. 104 — Agreement to allot fully paid shares m 

-consideration of allotment of fully paid shares in 
another company — Statement of particulars filed 
with Registrar with 12 annas stamp: 

Held, that the contract of which the particulars 
were recorded in the form submitted to the Regis¬ 
trar under S. 104 did not amount to a conveyance 
within the meaning of S. 2 (10), Stamp Act, and 
that it was properly treated by the parties as 
an agreement and stamped with a 12 annas stamp. 
AIR (Vol 24) 1937 Mad 259: 45 MLW 84: (1937) 
MWN 3: (1937) 1 MLJ 108: ILR (1937) Mad 559: 
167 Ind Cas 513 (FB). 

-S. 104, Form No. 6 — Allotment of shares in 

consideration of transfer of business — Agreement 
in writing — Whether a conveyance — Stamp duty 
payable — Stamp Act (II of 1899), S. 2 (10). 

200 shares of a business concern had been allot¬ 
ted in consideration of a written agreement as re¬ 
gards the transfer of business and the Company 
accordingly submitted a return as to allotment 
in Form 'No. 6 accompanied by the agreement 
'which formed the consideration for the allotment 
of the 200 shares. It was contended that the 
agreement in question was liable to stamp duty 
as a conveyance: 

Held that the agreement was not a conveyance 
that it was liable to a stamp duty of Re. 1 only, 
.and that the fact that the agreement in pursuance 
of which the shares were allotted was a written 
one was not material. AIR (Vol 21) 1934 Lah 533: 
36 PLR 143: 15 Lah 509: 150 Ind Cas 790 (SB). 

-S. 104, Form 7, Col. 3 — Agreement — Contract 

only one of agreement to transfer property in 
future — Contract, if can be treated as a conve¬ 
yance. 

Under S. 104, the particulars of the contract 
"constituting the title of the allottee’ should be 
filed with the Registrar. If this contract consists 
merely of an agreement to transfer property in 
future, the particulars thereof cannot be treated as 
-a transfer of the property in presenti. Sub-section 
(2) of S. 104 clearly lays down that the particulars 
would be liable to the same stamp duty as would 
have been payable if the contract of which the 
particulars are supplied had been reduced to writ¬ 
ing. Further, Col. 3 of Form 7 prescribed under the 
Act itself recognises a distinction between sales of 
property and agreements to all property which 
-might form the consideration for the allotment. 
AIR (Vol 21) 1934 Lah 530: 36 PLR 9: 15 Lah 501: 

150 Ind Cas 781 (2) (SB). 

'_s 104 — There is nothing in S. 104, Companies 

Act which requires that a duty payable on a conve¬ 
yance should be levied on agreement for allotment 

5F.Y.D./D.F. 40 


of shares by a company in future. AIR (Vol 19)1 
1932 All 291: (1932) ALJ 394: 137 Ind Cas 337 (FB). 

_S. 104 — Return as to allotment of shares — 

Duty of Directors and Managers. 

It is the duty of the Directors and Managers of 
a company to furnish the return of allotments of 
shares required by S. 101 of the Companies Act 18 
PR 1916 Ref. Ignorance of law is no excuse. AIR 
(Vol 6) 1919 Lah 361: 26 PR Cr 1919: 20 Cr LJi 
725: 52 Ind Cas 885 (DB). 

-S. 104 — (1882), S. 28 — Contract to take 

shares — Winding up — Contributory — Set off. 

If before a contract to take shares is rescinded, 
a winding up be commenced or a concern ceases 
to be a going concern, the share-holder will be 
liable as a contributory. It is only a debt due in 
praesenti from the company that can be set off 
for future calls on shares. An arrangement that 
a registered company’s purchased shares are not 
to be paid for in cash but are to be issued to the 
purchaser as fully paid-up shares as part of an 
advance which the company has undertaken to 
make, is illegal, if not made in writing and filed 
with the Registrar of Joint Stock Companies. AIR 
(Vol 1) 1914 Lah 483: 102 PWR 1914: 201 PLR 

1914: 25 Ind Cas 672 (DB). 

-S. 104 — (1882), S. 28 — Conditional agree¬ 
ment — Shares — Condition of taking profits. 

An agreement that the purchaser of shares in a 
company need not pay unless the company made 
profits and paid profits thereon, is in violation of 
S. 28. If an application for shares is subject to a 
condition preceding, that condition must be per¬ 
formed to create liability to take them. But in 
the case of conditions subsequent, the liability ari¬ 
ses though it is never complied with. (1912) 36 
Bom 557: 14 Bom LR648: 16 Ind Cas 696 (DB). 

-S. 104 (1) (b) — Allotment of share as fully 

paid-up otherwise than in cash. 

Where under the Companies Act, 1913 it appear¬ 
ed the debenture deed provided that the registered 
holder thereof shall, while the same remains in 
force and upon giving previous notice in writing, 
be entitled to surrender this debenture and receive 
in consideration thereof one fully paid ordinary 
share of Rs. 100 of the company forming part of 
or ranking pari pasu with the shares of the origi¬ 
nal capital, and upon the surrender of this deben¬ 
ture under this condition the holder will not be 
entitled to proportionate interest thereon and the 
ordinary share so allotted in exchange shall rank 
for dividend from and after the half-year in which: 
the registration is made. Held, that the share 
anonea *h those circumstances was allotted as 
fully paid-up otherwise than in cash. AIR (Vol 5)' 
1918 Mad 680: 41 Mad 307: 33 MLJ 474: (1917) MI 
WN 776: 6 LW 706: 42 Ind Cas 674 (DB). 

-S. 104 — Construction. 

The right construction of S. 104 is that the Re¬ 
gistrar of Joint Stock Companies should file the 
documents therein referred when presented even 
though they might have been presented after the 
expiry of time fixed for their presentation, and that 
he should inform the officer of the company who 
presents the documents for filing that unless with¬ 
in the time to be specified by the Registrar the 
applicant obtains an order from the Court extend¬ 
ing the time for filing up to the time when he 
actually did file, he will take steps to prosecute 
him for the default. AIR (Vol 17) 1930 Cal 146- 
122 Ind Cas 214: 56 Cal 976. 

-S. 104 — Failure to file agreement. 

The only consequence of a failure to file the 
agreement under S. 104 is the penalty provided by 
Sub-S. 3, and it is no longer the law that the 
allottee, in the absence of a due filing of the con- 
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tract, Is responsible, as a contributory, for calls as 
though the shares were unpaid shares. AIR (Vol 
13) 1926 All 524: 48 All 503: 24 ALJ 576: 95 Ind 
Oas 570 (DB). 

-S. 104 — Ratification by board. 

Ratification of previous contract with vendors of 
business by the Board of Directors cannot be des¬ 
cribed as a contract in writing constituting the 
title of the allottee within the meaning of S. 104 
/b). AIR (Vol 13) 1926 Mad 380: 23 MLW 571: 
1926 MWN 6; 27 Cr LJ 700: 94 Ind Cas 892. 

-S. 105. 

-Ss. 105, 156 — Application for shares in consi¬ 
deration of company agreeing to place orders for 
materials with applicant — Validity of agreement — 
Winding up of company — Applicant, whether liable 
as contributory — Liability to contribute, nature 
of — Invalidity of allotment, whether affects liabi¬ 
lity to contribute. 

A person agreed to take a certain number of 
shares in a limited company on the understanding 
that the company would place their orders 
for materials required for the company through 
him and give him consideration of all reductions 
which may be obtained by him or by the company 
on tenders submitted to the company’s engineers. 
The shares were allotted and he was entered in 
the share register as the holder of the said number 
of shares. The company was subsequently ordered 
to be wound up. The executors of the share¬ 
holder brought claims for breach of contract 
against the company in the liquidation and the 
Official Liquidators included the executors in the 
list of contributors in respect of the shares thus 
allotted. The claim of the executors was rejected 
by the High Court on the ground that the contract 
was an illegal one being in contravention of S. 105 
of the Companies Act. The executors thereupon 
prayed that their name might be removed from 
the list ol' contributories with regard to the shares 
in question and for refund of the sum paid by 
them as application and allotment monies. 

This application was rejected upon the ground 
that there existed a valid contract to take shares 
to which the illegal agreement was only collateral 
The executors appealed to the Privv Council con¬ 
tending that the contract was an indivisible one 
and void, that the matter was res judicata and 
they were entitled to have their names removed 

and to have the application and allotment monies 
repaid : 


Held, (l) that the contract in question did nc 
contravene the provisions of S. 105 of the Comp? 
nies Act, ( 2 ) even on the assumption that the cor 
tract was void and the matter was res indicate 
the position was entirely altered by the integer 
tion of winding up proceedings. Whatever ma 
have been (he rights and liabilities of the contra 
ctor before the winding up inasmuch ns at th 
commencement of the winding up the deceased wa 
and had for some years been entered on the regi< 
ter of share-holders as the holder of the shares ii 
question with his full knowledge and assent he wa 
liable to be placed in the list of contHbutorle 
under S. 156. ATR rv 19) 1032 PC ?40 • 9 OW? 

i C r°oL m: 3fi MTjW 529: H932) MWN 114V 63 IV 
Ji J i; 59: 35 B °m LR 31 9 : 54 All 827: 37 CWN 373 
57 CLJ 157: GO IA 1: 139 Ind Cas 552. 

~ S * ,0 Jj 7“ 1 .y ndor -wrffing agreement for eommis 

ni V ', d, ! V Na(,,re of SI,ch agreement - 
Distinction between under-writing agreement am 

agreement U> place shares - Brokerage 

Where there is no provision of law authorislm 
Hie navmem of under-writing commission, an agree 
ment to under-write the shares of a limited comnaw 
for a commission Is ultra vires the company. Suet 


an agreement stands on the same footing as an 
agreement by the company to pay a commission to 
a person in consideration of his subscribing in. 
praesenti for a definite number of shares. Beyond 
the agreement to take shares, there is no considers 
tion in either cas 2 for the commission. 

An under-writing agreement in the sense in. 
which it is commonly used is an agreement to take 
up by way of subscription in a new company or 
new issue a certain number of shares if and so 
far as not applied for by the public. 

An agreement to place shares, even athough the- 
person making it binds himself that within a speci¬ 
fied time, or within a reasonable time, he will 
place a certain number of shares, is a materially 
different thing from an agreement to take a certain, 
number of shares. If a person agrees to take shares, 
then by agreeing to take shares he does at that 
moment become a share-holder and the company 
are entitled and are indeed bound at that moment 
to put him on the, register. But if he agrees to 
place shares, he does not agree to become a share¬ 
holder nor are the company entitled to put him on 
the register as a share-holder but he simply agrees 
that he will procure other persons to take the shares,. 

Payment by a company of brokerage to brokers 
for placing its shares with other persons is legiti¬ 
mate. AIR (V 19) 1932 PC 212 : 63 MLJ 533 • 36 
MLW 590 : (1932) ALJ 963 : 139 Ind Cas 9. 

-S. 105 — Grant of shares as commission —« 

Ontario Companies Act, S. 100 (2) — Grant off 
shares in consideration for establishing and provi¬ 
ding working capital for a company is ultra vires. 

The appellants were a company which organized 
building mortgage and discount corporations and 
provided them with capital. In the course of their 
operations they promoted the respondent company. 
In order to make the respondent company effective 
as a business concern, the appellants considered 
that the system with which they were acquainted 
would need to be installed, and at the same time- 
that they could raise the capital necessary for the- 
purpose of carrying on the business, which, in 
the main, consisted in financing the erection,, 
purchases and sales of the houses in selected spots. 
With this object, two agreements were entered into. 
The first recited the arrangements for providing 
the necessary experience and the assistance for 
establishing the business and for providing the 
working capital by underwriting or sale of the 
resnondent company preferred shares and provided 
that the appellant shall install its business sj’stem 
provide the necessary office place, and do the 
necessary clerical work and further, in the second 
Ihe appellant company agreed to enter into a 
separate agreement compelling it to under-write or 
sell all of the preferred shares of the company at 
the original agreed commission. Then followed the- 
provision. “The consideration payable by the- 
second party to the first party for the foregoing 
is hereby fixed at Rs. 99.983 shares of the common 
stock of the second party, to be issued to the first 
party as fully paid and non-assessable upon the- 
first party executing this agreement and the further 
agreement with reference to the obtaining of the 
second-party’s working capital hereinbefore re¬ 
ferred to.” 

Held, that the latter provision was in contraven¬ 
tion of sub-S. 2. S. 100, Ontario Companies Act, 
(corresponding to Indian Companies Act. S. 105 (2)) 
and. therefore, was ultra vires the Company. 115 
Ind Cas 748 : AIR (Vol 15) 1928 P. C. 143. 

-S. 105-C. 

S. 105-C — Construction of — If variable 
according to various companies or articles of associa¬ 
tion — Duty of Court to reconcile articles with 
S. 105C. 
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Section 105 (C), Companies Act, can only have 
one interpretation, and the interpretation cannot 
possibly vary according to different companies or 
according to the particular article which a company 
might choose to frame with regard to the question 
of issue of shares. There is no obligation upon the 
Court to try and reconcile the articles of a company 
With S. 105 (C), as the Legislature has no hand in 
framing the articles of a company. Regulation 
42, Sch. I, Table A, stands on a different footing, 
as it has been enacted by the same legislature 
that enacted S. 105 (C). 50 Bom LR 413 : AIR 
(Vol 36) 1949 Bom. 56 : 1949 Comp. C. 26 (DB). 

-S. 105-C — Construction and object of — 

Discretion of directors as regards issue of new 
shares and the time of issue — Duty of Court 
to give effect to object of section — Intention of 
legislature — Sch. I, Table A, Regulation 42. 

Section 105-C, Companies Act, leaves it to the 
discretion of the directors of a company to decide 
whether an increase in the capital of the company 
is necessary or not, as well as to determine at 
what particular point of time the capital should 
be increased, if they decide to increase it. The 
only obligation cast on them is that if new shares 
are issued, they should be offered to the members in 
proportion to the existing shares held by each 
shareholder. The obvious object of the section ia 
that there should be an equitable distribution of 
shares and that the holding of shares by each 
shareholder should not be affected by the issue 
of new shares. It is also incumbent upon the 
directors to inform the share-holders of the number 
of shares to which each share holder is entitled 
and to limit the time within which the offer if 
not accepted, would be deemed to be declined. 

It is not, however, obligatory upon the directors 
to offer every one of the new shares. The shares 
have to be offered as nearly as the circumstances 
would admit. If the directors act in a way which 
carries out the object of the section and gives 
practical effect to the section there can be no con¬ 
travention merely because some of the new shares 
are not offered for sale. The Court has to see 
that the object of the section is not defeated by 
anything which might result in an absurdity or 
an anomaly. The Court, according to well-estab¬ 
lished canons of construction, would even go to 
the lenght of adding words to the section, if it 
be necessary in order to give a construction which 
is reasonable and which helps the Court in achiev¬ 
ing the object for which the section was enacted. 

Reading S. 105-C together with Regulation 42 
in Sch. I, Table A, to the Act, there can be no 
doubt that the intention of the legislature as ex¬ 
pressed in S. 105-C was a principle of equitable 
distribution which has got to be carried out as 
practically as possible. 50 Bom. LR 413 : AIR 
(Vol 36) 1949 Bom. 56 : 1949 Comp. C. 26 (DB). 

-S. 105-C — Construction and scope — Duty 

of company under — Shareholder accepting some of 
many shares offered to him but not stating any¬ 
thing as to remainder — If declines to accept same 
— Power of Company to dispose of before expiry 
of time. 

Section 105-C of the Companies Act makes it 
incumbent upon the directors of a Company when 
they decide upon increasing the capital of the 
Company to offer the further shares to be issued 
by them to the members in proportion to the 
existing shares held by each member. There is 
a statutory obligation upon the Company not to 
deal with the shares offered to a member unless 
the time fixed in the notice sent to the member 
has expired, except when the member intimates to 


the Company that he has declined to accept the 
shares offered. When the Company receives such 
intimation, then the Company need not wait till the 
time fixed in the notice expires. But when a mem¬ 
ber accepts a certain number only out of the 
shares offered to him, it does not follow that he 
has declined to accept the remaining shares offered 
to him. There must be a definite specific intimation 
by the member or holder of the shares to the 
Company that he declines to accept, the offer with 
regard to the balance of the shares. 51 Bom. LR 
529 : AIR (Vol 37) 1950 Bom. 76 (DB). 

- S. 105-C — Discretion of directors — In¬ 
terference by Court — Conditions for — Company 
in need of funds — Exercise of discretion to issue 
new shares — If improper — Motive of directors 

— Relevancy — Bona fides. 

In deciding to issue new shares under the powers 
conferred by S 105 (C), Companies Act, the direc¬ 
tors of a company are exercising fiduciary powers, 
and they should clearly exercise those powers in 
the interest and for the benefit of the company 
of which they are the directors. They are not 
entitled to exercise the powers merely for the 
purpose of maintaining their own control or retain¬ 
ing their own majority, as that would amount to 
a breach of faith towards the company. But once 
it is established that the company is in need of 
additional funds and that the fresh issue of shares 
is decided upon in order to make good those funds, 
then whatever other motives might actuate the 
directors, the Court will not interfere with the 
discretion of the directors, as it cannot be said 
in such a case that it is not a bona fide exercise, 
however mixed the motives might be, unless it 
is established that the discretion to issue new 
shares is exercised solely for the personal ends of 
the directors, for their personal aggrandizement, 
for keeping themselves in power, it cannot be said 
that the discretion has not been exercised in the 
interests and for the purpose of the company. 
Once it is established that the company is in need 
of funds, then any extraneous consideration which 
might weigh with the directors, even any selfish 
motive that might weigh with them, is really 
irrelevant and cannot tilt the balance against the 
Court holding that, the company being in need of 
funds, the issue of new shares is fully justified. 
The party challenging the issue of new shares has 
the burden on him to show that the issue of new 
shares was not bona fide and not in the interests 
of and for the benefit of the company. 50 Bom. 
LR 413 : AIR (Vol 36) 1949 Bom. 56 : 1949 Comp. 
C. 26 (DB). 

- S 105-C — Requirements of — Duty of 

directors — Conditions to be observed in issuing 
further shares — Issue of shares to increase capital 

— Additional motive to keep out a rival group 
trying to corner the shares — Legality. 

The respondent company was incorporated in 
1908 with an authorised capital of Rs. 10 lakhs 
divided into 10,000 shares of Rs. 100 each. By 
1945, '5.404 shares were subscribed and Rs 25 per 
share were called on each of them. 4.596 shares 
out of the authorised capital thus remained un¬ 
issued. Prom about July. 1944. P. S. had not 
submitted the shares purchased by him to the 
company for registration of the transfers to his 
name. In the meantime on 8th January. 1945. an 
application was submitted bv the company to the 
Examiner of Capital Issues for sanction of a fresh 
issue of capital and the Government granted the 
sanction on the 16th February, 1945, and the 
communication was received by the company on 
the 20th February. On the next day a Board meet¬ 
ing was held at which the directors decided to 
issue the remaining 4.596 shares at a premium of 
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Rs. 75 per share and to call Rs. 25 per share on 
them. The shares were offered to the shareholders 
shown on the register of members in the proportion 
of four further shares for every five shares held 
by them. The directors and their friends applied 
for and were allotted 1,648 shares and 2,204 shares 
were allotted to the other share-holders who had 
applied for the same. 

In a suit by two shareholders challenging the 
validity of the issue of those shares, 

Held, (1) s. 105-C of the Companies Act casts 
on the directors two obligations. They have to 
offer the shares issued, to the shareholders on the 
register of the company and not to anyone else, 
and secondly the offer must be in the same propor¬ 
tion to all the shareholders and there should be 
no discrimination amongst them. There is nothing 
in the section to justify the conclusion that the 
directors must offer all the shares resolved to be 
issued in one lot to the shareholders. The action of 
the directors in selecting the time when they will 
issue the shares as also the proportion in which 
they should be issued is a matter left to their 
discretion and it is not the province of the Court 
to interfere with the exercise of that discretion. 
This is of course subject to the general exception 
that the directors are not/ to act against the 
interest of the company or mala fide. 

(2) The further motive of keeping out the rival 
group who had not yet become shareholders but 
were strangers to the company did not prejudicially 
affect the company or the existing shareholders 
and the presence of such further motive cannot 
vitate the good motive of finding necessary funds 
for the company. The issue of the fresh shares in 
the circumstances cannot therefore be held to be 
illegal or void. 52 Bom. LR 745 : AIR (Vol 37) 
1950 S. C. 172 : 1950 MWN 745 : 1950 Comp. C. 
179 : 1950 SOJ 337. 


S. 109. 

1. Applicability and scope. 

2. Floating charge. 

3. Mortgage or charge on immovable property. 
■1. Mortgage or charge on book debts. 

5. “Not being a pledge”, sub-s. (e). 

6. Registration. 


S. 109 


1. Applicability and scope. 

- Unregistered mortgage — Section 109 
does not avoid the mortgage which is not registered 
according to it absolutely, but only so far as any 
security given thereby on the company’s property 
or undertaking. The effect, therefore, is that if a 
mortgage is not registered, it is valid as an admis¬ 
sion of debt but as against a creditor or liquidator 
it cannot be said that a valid charge on the com¬ 
pany’s property has been created. AIR (Vol 17) 
1930 PC 66 : 122 Ind Gas 25: 1930 ALT 190: 7 OWN 
305: 32 Bom LR 544: 31 Mad LW 407: 34 Cal WN 
557: 57 TA 76. 


-S. 109 — Mortgage not registered cannot be 

repudiated by the Company itself while it is a go¬ 
ing concern. AIR (Vol 14) 1927 Rang 208 : 5 Ran* 
585 : 6 Bur LJ 160 : 104 Ind Cas 326 <DB). 

—S. 109 — Charge by operation of law. 

Section 109 applies to a mortgage or charge 

created by the Company by contract and not to a 

charge arising by operation of law. AIR (Vol 14) 1927 

Ondh 55: 2 Luck 299: 3 OWN Sup 315: 99 Ind 
Cas 483 (DB). 


. 1M-. 120 — Mortgage by company not re¬ 

gistered witnin lime — Company going into liquida¬ 
tion — Time, extension of. 


Section 109, provides that a mortgage by com¬ 
pany shall “be void against the Liquidator and any 
creditor of the company’* unless it has been register¬ 
ed in accordance with the provisions of that sec¬ 
tion. Section 120 allows the Court discretion to ex¬ 
tend the time on such terms and conditions as seem 
to the Court just and expedient. 

The result of an order of winding up is to make 
the creditors entitled to a rateable share in all the 
property of the company as it exists at the date of 
the winding up order. The effect of an order extend¬ 
ing time in such a case would obviously be to re¬ 
duce the property available to the creditors. 

It is for this reason that such transfers have 
been declared void against the Liquidator and credi¬ 
tors of the company. For the same reason it would 
be unjust to the creditors to grant any extension after 
the company has gone into liquidation. AIR (Vol 24) 
1937 Oudh 62: 1936 OWN (CC) 923: 165 Ind Cas 
254. 

-S. 109 — Scope — The fourth proviso to S. 109 

of the Companies Act seems merely to mean that a 
mortgage or a charge granted by a company is not 
to be deemed to be an interest in immovable pro¬ 
perty merely by reason that it comprises or takes 
effect over debentures held by the company and that 
such debentures constitute a charge on immoveable 
property of the company issuing the same. The pro¬ 
viso is taken from the English Act and has reference 
solely to the purposes of S. 109. AIR (Vol 17) 1930 
Cal 536: 57 Cal 328: 34 Cal WN 605 (DB). 


2. Floating charge. 

S. 109 — Trust — Amount deposited by em¬ 
ployee with company as security for discharge of his 
obligations, whether held in trust — Test. 

A fair test as to whether a sum of money de¬ 
posited with a company by its employee as security 
for due discharge of his duty, is to be held as a 
trust fund or not, is to see whether, in the circum¬ 
stances, it was intended that it should remain a segre¬ 
gated fund, or whether it should, on payment, be¬ 
come the property of the company and be com¬ 
pensated for by the company’s express or implied 
covenant to repay it in exactly the same way as the 
customer’s deposit in a bank creates the relationship 
of debtor and creditor. 


mV circumstance rnat it passed u . w 
ral assets of the company and was utilized by then 
lor their general purposes is a strong indication tha 
the relationship of debtor and creditor was createc 
and no trust was constituted as the first duty' of t 
trustee is to avoid mixing the trust funds with hi 


own or to use them for other than trust purposes. 


1 he employee of the company deposited in the 
general accounts of the company a certain amount 
as security for due discharge of his obligations. It 
was agreed between the parties that the employee 
would get interest on this money and that the money 
would be a second charge on the machinery' and 
other assets of the company: 


Held, that the agreement indicated that the 

parties never intended that the security money 

should be treated as a segregated fund in trust for 

the employee or that it was not to be utilized by 

the company for any purposes. AIR (Vol 29) 1942 

All 119: (1942) ALJ 75: 1942 OWN (HC) 71: 1942 

AWR (IIC) 44: ILR (1942) All 242: 199 Ind Cas 
122 (FB). 
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-S. 109 — Floating charge — Tests — Agree¬ 
ment that amount paid to company will be second 
charge on machinery etc., if creates floating charge. 

The principal tests as to whether a charge is a 
floating one or not are: (1) Is it a charge upon all 
or a certain class of assets. Present or future? (2) 
Would the assets charged in the ordinary course of 
business be changed from time to time? (3) Has the 
company power until such step is taken by the 
chargees to carry on the business of the company in 
die ordinary way? 

An agreement between the parties that the amount 
paid to the company will be a second charge on the 
machinery and odier goods of the company, creates 
a floating charge i.e., a charge which would fasten 
on to the property that might exist when the time 
arrived for the charge to be enforced and would be 
void under S. 109, for want of registration. AIR 
(Vol 29) 1942 All 119: (1942) ALJ 75: 1942 OWN 
(HC) 71: ILR (1942) All 242: 1942 AWR (HC) 44: 
199 Ind Cas 122 (FB). 

-S. 109 (1), Cl. (f) — Floating charge, meaning of 

— Instrument creating charge unregistered — Lega¬ 
lity — Chairman’s authority to create lien. 

Where the assets of a Corporation are of a fluc¬ 
tuating nature, changing from time to time in the 
•rdinary course of business, and while taking loan 
creating charge on their assets, no restraint of any 
kind whatever is placed on the conduct of the busi¬ 
ness of the Corporation, and die charge does not 
crystallise into a fixed security, the charge so created 
is a floating charge. 

An instrument creating charge on die property of 
a Corporation, if not registered as provided by 
S. 109, Companies Act, is void as against the Official 
Receiver. AIR (Vol 26) 1939 Sind 100: 181 Ind Cas 
681. 

-Ss. 109 (1), (f), (c), 230 — Person by agreement 

appointed selling agent of Company — Deposit of 
security by such person — Security to bear interest 
and returnable on expiry of agreement — Amount 
made second charge on machinery of Company — 
Company wound-up — Relationship between Com¬ 
pany and such person held one of creditor and debtor 
— Floating charge, requiring registration. 

A person entered into an agreement with a 
Company and was appointed its sole selling agent for 
a period of one year. The Company accepted from 
him a certain amount as security. It was to carry 
interest at certain rate and was to be refunded on 
the date of expiry of the agreement. By a clause 
in the agreement it was provided that the amount 
of security money would be the second charge on 
the machineiy and other goods of the Company. On 
the expiry of the agreement the person ceased to be 
die selling agent and demanded the refund of the 
security. On the failure of the Company, he applied 
to the Court for an order winding up the Company 
and the Court passed the winding up order: 

Held, that the agreement did not create a rela¬ 
tionship of trustee and cestui que trust between the 
parties. The relationship created was rather one be¬ 
tween creditor and debtor and consequently the 
person was not entitled to any preferential treat¬ 
ment, in respect of ;this debt by reason of any fidu¬ 
ciary relationship created by the agreement. . 


Held, also that the charge created by the agree¬ 
ment was clearly a floating charge, and as such, le- 
quired registration. 

A floating charge can be created on part of assets 
of a Company. The principal tests as to whether a 
charge is a floating one are: (1) Is it a charge upon 
all or a certain class of assets, present or future? (2j 
Could the assets charged in the ordinary course of 
business be changed from time to time? (3) Has the 
company power until such step is taken by the 
chargees to carry on the business of the Company in 
the ordinary way. AIR (Vol 25) 1938 All 574: (1938) 
ALJ 820: 1938 AWR (HC) 553: ILR (1938) All 896: 
178 Ind Cas 585. 

-S. 109 — Floating charge — Charge created 

on all assets — All such property to be in posses¬ 
sion and control of lender Company — Borrower 
Company not to alienate such property or in case of 
necessity to alienate undertaking to replace the same 
by another property of equal value — No floating 
charge is created. 

A floating security is not a specific mortgage of 
the assets, plus a license to the mortgagor to dispose 
of them in the course of liis business, but is a float¬ 
ing mortgage applying to every item comprised in 
the security, but not specifically affecting any item 
until some event occurs or some act on the part of 
the mortgagee is done which causes it to crystallize 
into a fixed security. 

A deed of charge provided, “The borrower com¬ 
pany doth hereby charge to and in iavoui of the 
lender company all that the machinery, plant, im¬ 
plements, utensils, furniture and articles manufac¬ 
tured or in course of manufacture, stock-in-trade, 
raw materials, stores, and other movable effects and 
tilings, now or at any time hereafter during the con¬ 
tinuance of this security, belonging to or used in 
connexion with the said business. 

The said properties shall be in the lender com¬ 
pany’s possession and under its control in such man¬ 
ner that such possession and control may be appa¬ 
rent and indisputable. The said properties shall be 
under the care of a Babu of the lender company.” 

It was further provided: ‘ The borrower company 
shall not sell, alienate or alter the said properties, 
machinery, raw materials, stocks, stores and pre¬ 
mises without the permission of the lender company 
except in the usual course of trade or business, and 
when such sale, alienation and alteration of such 
articles shall be rendered necessary . shall re¬ 

place such article by another of at least of equal 
value.” Possession was actually given to the lender 
company as provided: 

Held, the element of possession which was con¬ 
templated by tin's deed, and which was actually 
given at the time, would prevent the charge from 
being a purely equitable charge of a character com¬ 
ing fairly within the description of a floating charge. 
AIR (Vol 14) 1927 Cal 682: 54 Cal 513: 103 Ind 
Cas 748 (DB). 

-$ 109 — Pledge of moveables — Where the 

director of a Company pledged the moveable assets 
of the company but remained himself in possession 
as agent of the pledgee: 

Held, that only a floating charge was created and 
it not being registered as required by S. 109, was 
void against the liquidator. AIR (Vol 13) 1926 Bom 
28: 27 Bom LR 1218: 91 Ind Cas 334 (DB). 
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-S. 109 — Floating charge — Essentials of. 

It is the essence of a floating charge that it re¬ 
mains dormant until the undertaking charged ceas¬ 
es to be a going concern, or until the person in 
whose favour the charge is created intervenes. AIR 
(Vol 21) 1934 All 161: (1934) ALJ 195: 3 AWR (HC) . 
499: 148 Ind Cas 498 (2). 

' 77^' Proviso 4, effect of — Floating charge, 
incidents of. 

A floating charge is a present charge though it 
does not finally attach or crystallize upon any speci¬ 
fic property until the happening of some event which 
en d to the rignt of the company to deal 
with the property in the course of the business. 

In the absence of a stipulation to qualify the 
elasticity ot the floating charge, it leaves the com¬ 
pany at liberty to create specific mortgages or charges 
in priority to itself, but it is not uncommon to insert 
in a debenture words to the effect that the floating 
charge is not to authorise the company to create any 
mortgage or charge ranking in priority to the de¬ 
benture. AIR (Vol 18) 1931 Cal 223: 34 Cal WN 
$05: 58 Cal 136: 53 CLJ 269: 131 Ind Cas 689 (DB). 

• S’ 199 (1) — Document creating security over 
company’s assets — Validity — Tests — Registra¬ 
tion with Registrar of Joint Stock Companies — 
When essential. 

A creditor was given possession of the items of 
moveables pledged to him and it was provided that 
its and when other moveable properties come into 
his possession, they also stand pledged to him. The 
security itself was expressly stated to be a continu¬ 
ing one. On default of payment when demanded he 
was given the right to have the properties in his 
possession sold by public or private auction and ap- 
ply the net proceeds in liquidation of the amounts 
due to him. though the debtor company was allow¬ 
ed to run its business, it was only run by the creditor 
as an agent under an irrevocable power of attorney. 

In the circumstances, 

Held, that it cannot bo said that this is a mere 
1 loafing charge coming under cl. (f) of S. 109 of the 
Companies Act and non-registration of the deed can¬ 
not invalidate the security. The element of posses¬ 
sion, which is contemplated by the deed and which 
was actually given, is an important factor, which 
stands in the way of the document being regarded 
as creating a purely equitable charge of a character 
coming fairly within the description of a floating 
charge requiring registration. 62 IAV 481* ( 1949 ) o 

MLJ 66. ' “ 

3. Mortgage or charge on immovable property. 

uTTilf 7 E l T lifal)Ic T rt « ag0 — h is necessary 
Inc with the Registrar the particulars of a mort- 

”age by deposit of title deeds, whether or no it is 
accompanied by a memorandum of deposit. AIR 

M4 (DB) H ° m JG7: 29 Bom LU 253: m Ind 

4. Mortgage or charge on book debt. 

-S. 109 (d) — Mortgage of book debt, what is 
An assignment of a book-debt as seenritv for the 
anpose of securing an existing debt, constitutes a 
i-g.ige of that debt and unless it is registered as 
mired by the provisions of 8. 109 (d), the assign- 

n fk 7 moperativo :ls against the Liquidator 
10 crc(,lt()rs ()l t,lr Company. AIR (Vol 22) 1935 


(Vol 

Cas 
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Cal 218: 62 Cal 1: 38 Cal WN 1190: 155 Ind Cas 
193 (DB). 

5. “Not being a pledge*’, sub-sec. (e). 

-S. 109 (c) — Pledge of movable property of com¬ 
pany — Registration — Necessity — Mortgage or 
charge — Distinction. 

A pledge of movable property belonging to a com¬ 
pany does not require registration under S. 109 (e) 
of the Companies Act, but a mortgage or charge on 
movable property, provided such movable property is 
not stock-in-trade, would require registration. AIR 
(Vol 36) 1949 Bom 262: 51 Bom LR 271. 

--S. 109 (1) (e) — Mortgage and pledge — Dis¬ 
tinction — Mortgage also amounting to pledge _ 

Registration, if necessary. 

The difference between a mortgage and a pledge 
of goods is that in the case of a mortgage, the owner¬ 
ship of the goods passes, whereas in the case of a 
pledge the pledgee gets possession, but no right to 
llie goods beyond what is necessary to secure the 
debt. 

Section 109 (1) (e), clearly contemplates that there 
can be a mortgage which is also a pledge. In insert¬ 
ing the words * not being a pledge’’ in this clause, 
the object of the Legislature must have been to pro¬ 
vide that registration should not be necessary where 
the person entitled to the security has obtained pos¬ 
session of the goods. 

Where a bank indorses to its creditors as security, 
pro-notes drawn in its favour by its debtors and deli¬ 
vers them to the creditor entitling him to realise the 
securities as and how he pleased, the transaction 
though it may amount to a mortgage also amounts 
to a pledge and does not, therefore, require registra¬ 
tion. AIR (Vol 30) 1943 Mad 73: 55 MLW 709: 1942 

MWN 692: (1943) 1 MLJ 142: 207 Ind Cas 304 
(DB). 

(Reversing- App No. 475 of 1941, dated April 3#, 
1941). ^ 

6. Registration. 

-S. 109 — Delay to register, effect of — Mort¬ 
gage registered within 21 days has priority over a 
prior mortgage registered subsequently under an 
order of extension by High Court. AIR (Vol 14) 1927 
Oudh 300 : 1 LC 80 : 102 Ind Cas 592 (DB). 

S. 109 — Effect of — Particulars of charge sent 
but registration made long after. 

\\ bat avoids a charge is not the lack of registra¬ 
tion but tlie neglect to send in the particulars to the 
Registrar. It is important to bear this distinction in 
mind in considering the effect of S. 109 of the Com¬ 
panies Act. here the particulars are as a matter of 
lact sent well within the 21 days’ period but the ac¬ 
tual registration is not effected for over two years, 
it cannot alfect the charge, because the validity ol 
I be charge is not made to depend by S. 109 on the 
date on which the Registrar chooses to make the 
necessary entries in the register. AIR (Vol 34) 194T 

AH 117: TLU (1946) All 867: 1947 ALW 204 (DB). 
•-S. 114. 

~7 1 114 " Tssue of certificate under — Effect. 

\\ hue it may be a matter of grave doubt whe¬ 
ther a certificate issued under S. 114 of the Com¬ 
panies Act could ever render valid something that 
had already been declared void by S. 109, yet 
where one is issued, it would not be open to any 
pm y to challenge any of the mechanical steps 

?LL eglStratlon - AIR tVol 34) 1947 All 117 : ILR 
U946) All 8G7 : 1947 ALW 204 : 1947 Comp. C 249 
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_ S. 120 — Registration in extended time — Sub- 

coniipnf mm*tirade is registered earlier cannot get 
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-S. 120. 

-S. 120 — Review — Power of District Judge. 

The District Judge when he passes an order un¬ 
der S. 120 of the Companies Act, acts as a Court 
of civil jurisdiction. Section 143, Civil P. C., pro¬ 
vides that the procedure provided in this Code in 
regard to suits shall be followed as far as it can 
be made applicable in all proceedings in any Court 
•of civil jurisdiction. Therefore, the District Judge 
is competent to review his order passed under 
S. 120. Apart from this he has inherent power to 
vacate his previous order if he considers it neces¬ 
sary for the ends of justice to do so. AIR (Vol 24) 
1937 Oudh 62 : 1936 OWN (CC) 923 : 165 Ind Cas 
254. 

-S. 120 — Mortgage by company not registered 

-within time — Company going into liquidation — 
Time for registration not to be extended. AIR 
(Vol 24) 1937 Oudh 62 : 1936 OWN (CC) 923 : 
165 Ind Cas 254. 

——S. 120 — (1882), S. 68 — Explanation —Charge 
on Company’s property in favour of Secretary — 
Omission to register — Enforcement. 

Under S. 68 explanation when a charge speci¬ 
fically affecting the property of a company has 
foeen granted in favour of an officer of the com¬ 
pany, he cannot avail himself of it unless it is re¬ 
gistered under S. 68, though he has ceased to be 
.an officer at the time when the charge is sought 
to be enforced. The words ‘as such’ are unneces¬ 
sary though not insensib’e. The construction of 
the explanation must depend on its terms and no 
theory of its purpose can be entertained unless 
it is to be inferred from the language used. AIR 
(Vol 7) 1920 PC 56 : 12 LW 92 : 47 IA 33 : 28 MLT 
28 : (1920) MWN 419 : 2 UPLR (PC) 118 : 43 Mad 
550 : 38 MLJ 444 : 22 Bom LR 568 : 18 ALJ 489 : 
56 Ind Cas 163. 

-S. 120 — (1882), S. 68 — Floating charge — 

Provision for cessation of authority to carry on 
business on default —» Charge in favour of officers 
for salary — Non-registration. 

Where the debenture-deed after charging the 
assets of the company provided that notwithstand¬ 
ing such charge, the company should carry on busi¬ 
ness and deal with the assets of the company 
until default was made for six months in the pay¬ 
ment of the principal, and that from and after the 
happening of such default the company should 
not carry on business and the charge created by 
the debenture should be immediately enforcea¬ 
ble but notwithstanding such default the deben¬ 
ture-holder allowed the business to go on, held, 
that a charge created in favour of the Secretary 
and Manager of the Company for' their salary 
-could not be avoided though the floating charge 
had already crystallized and that the chaige being 
in favour ‘ of the officers of the company, they 
could not take advantage of it, as it was not re¬ 
gistered as required bv S. 68. AIR (V 4) 1917 Mad 
<646 : 32 Ind Cas 91 (DB). 

-S. 120 — (1882), S. 68 — Scope. 

Where a debenture-deed charged all assets of 
company as floating charge and provided that 
the company shall carry on business and deal 
with assets till default is made for six calender 
months in paying the principal and the company 
carried on business in spite of the default and 
created charges even after default, held, the com¬ 
pany’s right continued till the debenture-holder 
showed his desire to stop it as by applying for Re¬ 
ceiver and that the charges were not void. AIR 
(Vol 3) 1916 Mad 7 : 29 MLW 110 : 30 Ind Cas 

8 (Affirmed on appeal AIR (V 7) 1920 PC 56 : 43 
Mad 550 : 56 Ind Cas 163. 


priority. 

If the Court extends the time for registration 
and the mortgage is registered within that time 
the mortgage constitutes a valid charge ab initio, 
that is, from the date of its execution, subject 
only to such conditions as are imposed by the 
Court in the order which extended the time. Where 
a company’s property was mortgaged to two per¬ 
sons and the plaintiff mortgage which was a sub¬ 
sequent one recited that it created a second charge 
but was registered earlier and the defendant's prior 
mortgage was registered later but within the time 
extended under S. 120, with an order while exten¬ 
ding the time, that it should be without preju¬ 
dice to the rights of any mortgagee accrued in the 
meantime, the order cannot be held as intended 
to convert the plaintiff’s second charge upon the 
property into a first charge thereon. AIR (Vol 17) 
1930 PC 66 : 1930 ALJ 190 : 7 OWN 305 : 31 MLW 
407 * 32 Bom LR 544 : 34 CWN 557 : 57 IA 76 ; 
122 Ind Cas 25. 

-S. 126. . ... 

_S. 126 — Death of contributory — Liability of 

legal representatives. 

Under S. 126, when a contributory dies, his legal 
representatives automaticallv become iiaole as such 
in his stead. It is not necessary to make a formal 
application to bring them on the record. AIR (Vol 
19) 1932 Lah 648 : 34 PLR 79 ; 141 Ind Cas 168. 

__129 

-Ss. 129, 230 (2) Priority, nature of. 

When a Receiver is appointed by a debenture- 
holder whose debenture is secured by both a fixed 
charge, and a floating charge the priority given to 
the preferential debts applies only in respect of 
assets subject to the floating charge and not 
to assets subject to the fixed charge. This is what 
is legally meant by a priority of the charges of 
workmen against the floating charge of deben¬ 
ture-holder. AIR (Vol 25) 1938 All 609 : ILR (1938) 
All 8G9 : 178 Ind Cas 441 (DB). 

-S. 130. 

-Ss. 130, 132 — “Assets and liabilities”, mean¬ 
ing of. 

Per Lokur, J. — The words “assets and liabili¬ 
ties” must be taken in the same sense in both 
Ss. 130 and 132, Companies Act. AIR (V 31) 1944 
Bom 107 : 45 Cr LJ 612 : 46 Bom LR 70 : ILR 
(1944) Bom 302 : 212 Ind Cas 396 (FB). 

-S. 130 — Condoning delay. 

Where the Registrar has condoned delay in hold¬ 
ing a general meeting, he must be deemed to have 
condoned the delay in filing a balance sheet before 
the general body of its meeting. AER (Vol 28) 1941 
Mad 504 ; 1941 MWN 225 : 53 MLW 660 : (1941) 1 
MLJ 419 : 42 Cr LJ 683 : 195 Ind Cas 140. 

-S. 130 — Director — Right to take inspection 

of accounts through agent appointed by him. 

Under S. 130 of the Companies Act, a director 
of a company is entitled to take inspection of ac¬ 
counts not only personally but also through an 
agent, provided there is no reasonable objection 
to the person chosen as agent, and the agent un¬ 
dertakes not to untilise the information ob¬ 
tained by him for any other other purpose than 
the purpose of his principal. AIR (Vol 35) 1948 
Bom 301 : ILR (1948) Bom 439 : 50 Bom LR 140 : 
1948 Comp. C 34. 

-S. 131. 

-Ss. 131, 134 — Scope of — Charge in respect of 

same years against same persons — Legality of. 

In respect of the same years, the same perons 
cannot be charged with offences punishable both 
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under Ss. 131 and 134, because S. 134, clearly con¬ 
templates the sending of a copy of the balance 
sheet only after it has been placed or laid before 
the company at a general meeting under S 131 
Where there has been no such placing of the ba- 
lance sheet before the company at a general meet¬ 
ing, the offence under s. 134 cannot possibly have 
been committed. AIR (Vol 24) 1937 Mad 341 • 

ar:. : 45 ™ 242 38 cr lj 695 • 

—-S. 131 — Liability of directors. 

dJ£m°™n^ nn0t be held liable in aspect of the 
default made m prepanng a balance sheet or plac- 

bef ° re f general meeting of the Company 
which took place long before they ever became 

EE?!*" officers of the Company, and indeed 
24^ even shar e-^olders. AIR (Vol 

90 - 38 3 L^ /cq 4 ? 242 1 (1937) MWN 

yu . 38 Cr LJ 695 : 169 Ind Cas 100. 

i31 » 134 — Failure to balance accounts. 

P rnnvi ^ Jance sheet and make list of members 
~,f® n [ ,ct ' on ander S. 131 - Propriety of accounts 
Ca H5 d by Courts — Whether sufficient excuse 

a Jr pr0Vlsl ? ns of Ss - 32 * 131 and 134, Companies 
Act, are mandatory as regards the company and a 

t c °“P any which makes default in compliance with 
them renders itself liable to the penalties 
imposed by those sections. Failure to get the com¬ 
pany s accounts balanced and the balance she^t 
prepared and the list of members made entails a 
conviction under S. 131 rather than under S 134 
(4) and the fact that the accounts had been called 
by various Criminal Courts is no defence AIR 

: 37 cwn 1159:35 * « « 

131 (2) — False balance-sheet. 

™ ere f he . directors of a Bank showed in the 

? alan . c , e . sheet * a casb profit for a particular year 
by adding a sum which was due to the Bank' but 
was never paid and was never likely to be paid * 

J' lat tbere was a false statement and a 
l^i- at - la J ° ne in the balance-sheet. AIR (Vol 
19) 1932^Smd 4 : 25 SLR 297 : 134 Ind Cas 993. 

,, ^ * Proviso — Scope and effect of — 

I h a Jl? rC *? Il0ld mcetin ff and failure to lav balanee- 
ect and profit anil loss account before meetlne 
- Power of Register to condone. 

effect 01 tlle proviso to S 131 (l) 0 f thp 
Oompames Act is merely to enable the directml 

° f 8 c ° m Pany to lay belore the general meeting if 

it mmM? 

n-sL 

-- S. 131 — ^ * 1 . . 

within one veVr ’ niV , ~ Fl " n S balance-sheet 

Hifirgr, •*» •- 

“SSf iU”‘e5 ';™ m ob !l|“ *»«»» 

Director resigning Vif bin n , ^strot.ion and a 
under S 74 of n \ la year cannot be lined 
balance-sheet atr nn *!!!' fnilin « <° We the 
1914 Or : 2% PLR , u s r ^ b222 : 39 p WR 

748 (DB). " . Ci LJ 380 : 23 Ind Cas 

Whether * a~esser^fliw> 7 ‘ ~ Pe " a, *- v of « s - 1.000 _ 

Under S 74 \T oan bc ‘"'Posed. 

one n a e i es S ser'flne e cannol be i 1 ’°° 0 ^ a flsed 

L cann °t be imposed where th 
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offence is proved; if it were less, the Chief Court 
has power to enhance it, in revision. AIR (Vol iv 
1914 Lah 321 : 37 PLR 1914 : 16 FWR (£1914 . X 
PR Cr 1914 : 15 Cr U 260 ; 23 Ind Cas 468 ! * 

———S. 131 (1882), S. 74 — Su mma ry trial 

Jurisdiction — Cr P C Ss. 5, 260, 262 ~~ 

A Magistrate of the First Class can try an nfr 
ence under S. 74 of the Companies Act in a sum* 
mary way but he cannot inflict a lesser punish* 
ment than a fine of Rs. 1,000. The Magistrate 
should exercise a wise discretion in trying a case 
summarily and ordinarily he ought to restrict such 
trials to simple cases. (1913) 35 All 173 : 11 alt 
196 : 14 Cr LJ 105 : 18 Ind Cas 665: 

—Ss. 131, 248 — (1882), Ss. 74 and 220 (b) - 
Failure to file balance-sheet — Registrar — Power 
of High Court — Revision (Criminal). 

; Under Regulations framed by Local Government 
under S 220 (b), only the Registrar is authorised 
foi instituting and conducting all prosecutions 
specially which are in connection with breach of 
the rules relating to submission of balance-sheets 
and other periodical returns. So a complaint un. 
cier S. 74 for wilful default in filing a balance- 
sheet not brought by the Registrar but by a clerk 
oi his office and countersigned by the Public Pro¬ 
secutor, is bad in law and the proceedings of a 
Magistrate based on such complaints are ultra 
vires and liable to be set aside on revision by the 
High Court at any time during the pendency o! 

the case. (1910) 35 PWR (Cr) 1910 : 11 Cr LJ 577 
: 8 Ind Cas 190. 


S. 132. 

_ ; S ‘, 132 ~ , Book debts — All book debts, whether 
good, bad or doubtful must be shown — Where pro¬ 
vision is made for doubtful and bad debts out of 
secret reserve, such provision must be shown. 

of the Le S isl ature clearly is that 
all debts which are entered in the current books 

company should be included under the head 
book debts. A debt is none the less a debt, though 
theie may be little prospect of its recovery, and 
though the creditor may have means of covering 
ie ( elicit, if it is not paid. It is always open to 

are Wrlte ° ff debts that ^ its Opinion 

3 VT ly recoverable; and on that being done 
such debts would cease to be “book-debts” There- 
foi e all genuine book-debts must be covered by the 
c , n 1 against this item, whether they are consi¬ 
dered good, doubtful or bad debts, and the clear 

whiVnlS^H 01 form cannot be allowed to be 
\h ttled down by general considerations as to the 
object of a balance-sheet. 

avo'npH C !!f ~ Tt . an ' V part of a secret reserve is 
?ir l rtmLl 0 , m t et .. bad nnd doubtful book-debts 
nermi«?h uf ? L1 !' vhetber an >’ secret reserve fund is 
[hilt h ’ * t must be revealed in the balance- 
' ff „ a "d not concealed. AIR (Vol 14 ) 1927 Bom 

Xo ■ l jT l,l 22 : 102 Ind Cas 504 ; 28 Cr LJ 

ot>8 ; 8 AI Cr R 218 (DB). 

s - 132 — Rights of company — in ceneral a 

oTinTn I s entit ed t0 piace Profits toTSre 

i ” or to, 8 ‘eseive fund, and dissentient share- 
lioldus ui the absence of a declaration of divid- 

i h - i'r i b ,° nUS r 01 , 8 "’inding-up, cannot challenge 

Ilo,„ d R 7 , 0n ,n 0 , f T h .f majority. AIR (Vol 14) 1927 

i p ji^ 1 Ai? 2 Ind Cas 49 : 51 Bom S'? 2 : 29 Bom 
rav 417 iDB). 

S. 133. 


183 (3). R. 107 — Offence. 


C 


monil FX f Non -fwlfilment of the requii* 

em-o tinri Iv .‘q °loo f Sob 1 cann °t constitute an ol 
31 ) d ?Q 44 ' R 33 ( iL° f the C0n ^panies Act. AI 

n p in 44 107 : ILR (1944> Bom 302 : 4 

L 11 Llv t0 : 45 Cr LJ 612 : 212 Ind Cas 396 (FB 
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—S. 134. 

—S. 134 — Private limited company issuing pat¬ 
ron bonds to public — Bonds held to be debentures 
— Company held liable to penalty under S. 134. 

The India Patron Bank Ltd., was a private limit¬ 
ed company incorporated under the Companies 
Act, its main business being to sell what were call¬ 
ed “Patron Bonds”, to invest money realised by 
the sale of those bonds and to take steps to carry 
out the terms of the scheme of those bonds. The 
form of the Patron Bond bore a serial number and 
its title at the top was “The India Patron Bank 
Limited” and below it “Patron Bond Rupees Ten 
only”. The Bond acknowledged a debt; it was one 
of a series; it bore the company’s seal; it provided 
for the payment of interest by determining the 
lucky numbers and it indirectly created a charge 
of the amount payable on the reserve fund of the 
oompany. 

Held, that the prize bonds were debentures and 
by issuing them to the public the company had 
ceased to be a private company and was bound to 
file its balance-sheet and the profit and loss acco¬ 
unt with the Registrar of Companies and "hat the 
default of the company in complying with that re¬ 
quirement rendered the company and its directors 
liable to the penalty under S. 134 (4), Companies 
Act. AIR (Vol 33) 1946 Bom 18 : 47 Bom LR 660 
: 223 Ind Cas 110 (DB). 

-Ss. 134, 131 — Conviction under both sections. 

In respect of the same years the same persons 
cannot be charged with offences punishable both 
under Ss. 131 and 134. AIR (Vol 24) 1937 Mad 
341 : (1937) MWN 90 : 45 MLW 242 : 33 Cr LJ 695 
: 169 Ind Cas 100. 

—-—S. 134 (4) — Conviction — Essentials to be 
proved. 

In order that a conviction under S. 134 (4) may 
be sustained the only thing the prosecution has to 
prove is that the particular officer knowingly and 
wilfully authorised or permitted the default. AIR 
(Vol 23) 1936 Cal 237 : 39 CWN 1152 : 37 Cr LJ 552 
: 162 Ind Cas 282. 

-S. 134 — Failure to balance accounts, prepare 

balance-sheet and make list of members entails a 
conviction under S. 131 rather than under S. 134. 
AIR (Vol 21) 1934 Cal 63 : 37 CWN 1159 : 35 Cr LJ 
492 : 147 Ind Cas 848. 

-S. 134 (4) — Non-filing of balance-sheet — 

Balance sheet not due to be filed — How far a de¬ 
fence. 

A charge under S. 134 (4), of non-filing of the 
balance-sheet before the Registrar receives a com¬ 
plete reply if the accused can show that the ba¬ 
lance-sheet was not due to be filed before the Re¬ 
gistrar. It is immaterial whether the balance-sheet 
was prepared or not. AIR (Vol 19) 1932 Mad 497 
: 35 MLW 661 : 33 Cr LJ 589 : (1932) MWN 1157 
: 138 Ind Cas 317. 

-S. 134 (4) — Applicability — General meeting 

not called and balance-sheet and profit and loss 
account not laid — No copies filed with Registrar 
— Offence. 

S. 134 (1) of the Companies Act comes into play 
only when there has been a default in complying 
with the provisions of the section. S. 134 (1) lays 
an obligation on the company to file with the Re¬ 
gistrar of joint stock companies three copies of the 
balance-sheet and profit and loss account after 
1)hey have been laid before the company at the ge¬ 
neral meeting. But when no general meeting has 
been convened or held at which the balance-sheet 
and profit and loss account have been laid; there 
is no obligation to file the copies before the Re¬ 
gistrar. Hence there is no default in complying 
with S. 134 (1) and no offence is committed under 


S. 134 (4). AIR (Vol 35) 1948 Bom 357 : ILR (1948)' 
Bom 86 : 50 Bom LR 156 : 1948 Comp C 31 : 49 Cr 
LJ 515 (DB). 

_S. 134 (4) — Balance sheet not filed by Director 

— Offence — Plea of no meeting being held — Ter¬ 
ritorial jurisdiction. 

The Director of a Company cannot plead that no¬ 
meeting was held, and that no balance-sheet was 
laid before the meeting and that it was impossible 
to comply with the section. The Presidency Ma¬ 
gistrate in Calcutta could try a charge under the 
section, even when the company is stituate outside 
Calcutta, as the balance-sheet was to be filed in. 
the office of the Registrar which was in Calcutta. 
AIR (Vol 4) 1917 Cal 1 : 45 Cal 486 and 490 : 18 Cr 
LJ 787 : 22 CWN 96 : 27 CLJ 85 : 41 Ind Cas 307 
(DB). 

-S. 134 — Realization of fine. 

An order directing the Directors individually to 
pay the fine imposed on the company is illegal. AIR 
(Vol 11) 1924 Lah 489 : 86 Ind Cas 431 : 6 LLJ 166 
• 26 Cr LJ 799. 

-S. 136. 

-S. 136 (4) — Scope. 

W T here there is nothing in the order of the Magis¬ 
trate or in the summons to show that a particular 
person was summoned as representing the com¬ 
pany, or that any proceedings were being taken 
against the company as such, the procedure in is¬ 
suing a summons to such a person is clearly incor¬ 
rect. Sub-section (4) of S. 136, Companies Act, 
provides for a penalty against the company and 
there is nothing to prevent the issue of a summons 
against the company itself. AIR (Vol 31) 1944 Pat. 
210 : 216 Ind Cas 312. 

-S. 136 — Omissions to publish, effect. 

Every limited banking company in India is bound 
to publish a statement provided in the third sche¬ 
dule on dates specified in Sub-S. 1 of S. 136; failure 
to do so is punishable under Sub-S. 4 of the section. 
That the statements should not be published in 
time on account of the change in the closing date 
of the financial year of the company is no defence. 
AIR (Vol 11) 1924 Bom 308 ; 48 Bom 305 ; 26 Bom 
LR 68 : 25 Cr LJ 1194 : 82 Ind Cas 58 (DB). 

-S. 137. 

- S. 137 (6) — Scope of. 

The intention of S. 137 is to faciliate the investi¬ 
gation of the affiairs of the company and it has no 
reference to actual proceedings in Court. AIR 
(Vol 27) 1940 Cal 232 : 44 CW’N 454 : 41 Cr LJ 625 
: ILR (1940) 1 Cal 575 : 188 Ind Cas 537. 

-S. 140. 

-S. 140 (3) — Refusal to produce books and do¬ 
cuments — Conviction. 

Where the appointment of an Inspector is in¬ 
valid by reason of the provisions of Para. 8 (2), 
India and Burma (Transitory Provision) Order, 
1937, conviction under S. 140 (3), for refusal to pro¬ 
duce the books and documents of the company be¬ 
fore such Inspector cannot be sustained. AIR (Vol. 
26) 1939 Mad 589 : 49 MLW 651 : 1939 MWN 743 ; 
(1939) 2 MLJ 97 : 40 Cr LJ 835 : 183 Ind Cas 762. 

-S. 141-A. 

— —S. 141-A — “Of any offence in relation to the 
company for which he is criminally liable” — 
Meaning of. 

The words “of any offence in relation to the 
company for which he is criminally liable” in 
S. 141-A mean, not only criminally liable under 
the Act but criminally liable under the I.P.C. as 
well. AIR (V 29) 1942 Sind 9: 43 Cr LJ 304: 198 
Ind Cas 95. 

-Ss. 141-A, 237 — Offences against director or 

officers of company — Company being wound up 
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— Complaint by private person — Offence under 
Special Act — Procedure. 

A private person can make a complaint to a 
Court of offences under the Companies Act or the 
I.P.C., against directors or officers of the company 
in relation to the company even if the company 
is being wound up. 

Obiter:— Where Special Act makes a special 
offence and a special procedure for the prosecu¬ 
tion of offences under that Act, prosecutions not in 
accordance with the special procedure are barred. 
AIR (V 29) 1942 Sind 9: 43 Cr LJ 304: 198 Ind Cag 
35. 

•-S. 141-A — Prosecution by private person. 

There is nothing in the actual terms of S. 141-A, 
to justify an inference that the intention of the 
Legislature was that prosecutions by private per¬ 
sons should not be allowed. That section casts 
a duty upon the Advocate-General or the Public 
Prosecutor to cause proceedings to be instituted in 
certain circumstances. It also casts a duty upon 
the officers of the company to render assistance 
in connection with any such prosecution. The 
terms of the section are quite different from 
those, for example, of Ss. 196 and 198, Criminal 
P. C., by which a bar is placed upon the jurisdic¬ 
tion of Criminal Courts. It is immpossible to 
read into Sub-S. (6) of S. 137 any prohibition of 
private prosecution. It is not merely that there 
are no words containing any such prohibition. 
The subject-matter of S. 137 is an investigation 
rather than a prosecution. AIR (V 27) 1940 Cal 
232. 44 CWN 454: 41 Cr LJ 625: ILR (1940) 1 Cal 
575: 188 Ind Cas 537 (DB). 

-S. 142. 

-Ss. 142 and 140 — Inspectors appointed by 

special resolution and ordinary resolution — Power 

of. 

Inspectors appointed under S. 142, that is, ap¬ 
pointed by special resolution, shall have the same 
powers and duties as Inspectors aopointed by 
the Central Govt, and the latter class of Inspec¬ 
tors have power to examine persons on oaths and 
to enforce production of the company’s books un¬ 
der penalty. The provision that the company 
mav appoint an Inspector by special resolution, 
and that il it does so. the person appointed shall 
have certain drastic powers, does not necessarily 
imply that it may not do so by ordinary resolu¬ 
tion, subject to this that the person so appointed by 
ordinary resolution would not have those drastic 
powers. AIR <V 32) 1945 Bom 475 : 47 Bom LR 428• 
ILR (1945) Bom 687. 

-S. 142 — Inspectors appointed by special re¬ 
solution — Powers of — Appointment by ordinary 
resolution—Distinction. ILR (1945) Bom C87- 1946 
Comp. C. 8. 


-S. 145 — Liability of auditors — Auditor 

should satisfy himself whether the books submit¬ 
ted to him show a true state of affairs — Honesty 
does not exempt from liability. 


Unless Auditors are to be held strictly to theii 
legal liability, however honest they may be th< 
object of the legislature in requiring a certificate 
iroin them is absolutely defeated. It is nothin^ 
to an auditor whether the business of a compam 
rs being conduct 'd prudently or unprofitably. I! 
is nothing <o him whether dividends are proper¬ 
ly or improperly declared, provided he dis. 
charges his own duty to the share-hoiders. His 
business is to ascertain and state the true finan¬ 
cial position of the company at the lime of the 
audit and his duty is confined to that. He is tc 
ascertain that position by examining the book 
of the company. But his first duty is to examine 


the books not merely for the purpose of ascertain¬ 
ing what they do show, but also for the purpose of 
satisfying himself that they show the true financial 
position of the company. If he fails in his duty 
he will be jointly and severally liable with those who 
are responsible for the management of the company 
although he is not guilty of any dishonesty. AIR 
(V 12) 1925 All 519: 88 Ind Cas 785: 47 All 669- 
23 ALJ 473; 6 LRA Civ. 425 (DB). 

-S. 145 — Under the Act where auditors pass 

over illegal payments without demanding expla¬ 
nation and the facts disclose that there was deli¬ 
berate abstention from performing plain and 
manifest acts and there was absolute duty cast 
upon them to enquire into the illegal payments 
and think over the real meaning of dubious tran¬ 
sactions they are guilty of misfeasance unless 
there is anvthing to the contrary in the Articles 
of Association. AIR (V 16) 1929 All 826: 121 Ind 
Cas 693. 

-S. 146 — Inspection by proxy. 

There is no provision in the Act entitling a 
member of inspection by proxy, even though she 
be a woman. Nor can a share-holder beforehand 
seek to obtain information which can be suppli¬ 
ed at the General Meeting and ask the Court to 
stop the meeting till the information is supplied. 
AIR (V 13) 1926 Sind 295 : 97 Ind Cas 84. 

-Ss. 147 and 169 — Liquidation — Bankruptcy 

rules — Applicability of. 

A company in liquidation becomes solvent when 
it has paid off its liabilities existing at the date 
of the winding up order; ordinary bankruptcy 
rules are applicable to companies in liquidation 
and when the liabilities existing at the date of the 
winding up order have been discharged, creditors 
are entitled to subsequent interest on debts carry¬ 
ing interest. AIR (V 8) 1921 Lah 346: 56 Ind 
Cas 69 (2) (DE). 

-S. 148 — (1882), S. 89 — Before the passing 

of the Limitation Act and C. P. Code both of 1908, 
a plaintiff obtained an ex parte decree against 
a company. After the new Acts came into force, 
the plaintiff applied for execution and a notice 
under O. XXI, R. 22 served in the defendant 
company’s office. The defendant company ob¬ 
tained a rule nisi against the plaintiff to explain 
why the ex parte decree should not be set aside. 
The plaintiff objected that the application was bar¬ 
red under the Limitation Act 1908. The defen¬ 
dant contended that they had a right under Old 
Limitation Act of 1877 and that under the Gene¬ 
ral Clauses Act, S. 6 (2) they could not be depriv¬ 
ed of that right when the Old Limitation Act 
v. :repealed. Held, (i) that the application wad 
Umc barred under Art. 164 New Limitation Act; 
(ii) that the C. P. Code (XIV of 1882) S. 436 did 
not apply to the companies registered under the 
companies Act, but to the more uncommon com¬ 
panies with a right, to sue or to be sued through 
their trustees or officers; (Ui) that the C. P. Code 
gives remedy of the liability in the ex parte de¬ 
cree; while the Limitation Act merely regulates 
the time of limitation to seek the remedy. (1910) 
12 Bom LR 730: 7 Ind Cas 982 (DB). 

-S. 148 — S. S9 of Act 1882 — Service of sum¬ 
mons. 

l he service of summons on a company regis¬ 
tered under the Indian Companies Act, 1882, is 
regulated by S. 89 of the Act. (1910) 12 Bom LR 
730: 7 Ind Cas 982 (985) (DB). 

-S. 151. 

Ss. 151, 130, 132 — Notification of January 6, 
1937, directing alteration in Form F, Sch. IIL is 
ultra vires. 
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Per Pull Bench.— Notification No. 24 (25) Tr. 
;(O.L.) published in Gazette of India 1937 Part 
I p. 83, dated January 16, 1937, directing altera¬ 
tions in Form No. F in Sch. Ill of Companies 
Act, in pursuance of S. 151 (2) and (3) is ultra vires. 

Per Beaumont, C. J.— The Central Govt, al¬ 
though it may alter or add to Form No. F, is not 
entitled to introduce a new form, nor is it entitl¬ 
ed to amend the substantive provisions of the 
Companies Act: and directly the Central Govt. 
cUstinquishes between one company and another, 
it is in effect introducing a new form, and is al¬ 
tering the provisions of S. 132. 

Per Lokur, J— Sections 131 and 132 make no 
distinction between a banking company and other 
companies, and by S. 132 (2) a form is prescribed 
for all companies alike. The balance sheets of 
all companies must conform to Form No. F m 
Sch III, as nearly as circumstances permit. The 
Central Govt, is empowered by S. 151 (2) to “al¬ 
ter or add to the forms in Sch. Ill”, but the form 
as altered or added to will be applicable to all 
companies under S. 132 (2). To differentiate be¬ 
tween one class of companies and another would 
be amending that section itself and the power of 
legislating is not conferred upon the Central 
■Govt, by S. 151. So long as S. 132 (2) stands as it 
it is, prescribing only one form of balance sheet 
for all companies, the Central Govt, cannot usurp 
the power of the Legislature by issuing a notifi¬ 
cation that there will be a different form for bank¬ 
ing companies. Section 151 (2) does not confer 
any such power upon it. Section 151 (2) em¬ 
powers the Central Govt, to alter or add to an 
existing form in Sch. in, but not to add one more 
new form to the schedule. Section 151 (3) re¬ 
quires the altered form to be published in the 
Official Gazette, but not anv new form that is 
added to Sch. III. AIR (V 3D 1944 Bom 107: 46 
Bom LR 70: 45 Cr LJ 612: ILR (1944) Bom 302: 
212 Ind Cas 396 (FB). 

-S. 151 (3), Per Full Bench (Beaumont, C. J. 
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dissenting).— Where the notification instead of 
giving the altered form has merely stated that 
the Form F in Sch. Ill shall be amended in the 
manner specified therein, there is substantial 
compliance with S. 151 (3) and the notification is 
not defective on that account. AIR (V 31) 1944 
Bom 107: 45 Cr LJ 612: 46 Bom LR 70: ILR (1944) 
Bom 302; 212 Ind Cas 396 (FB). 


■S. 152. 
•S. 152 


— (As it stood before amendment by 
Arbitration Act of 1940) — Scope — Reference to 
arbitration — Arbitration Act and Civil P. C., appli¬ 
cation of. 

Under S. 152, Companies Act, 1913, before the 
Arbitration Act, 1940, came into force, a company 
could only enter into an arbitration under the 
provisions of the Arbitration Act, 1899, and con¬ 
sequently companies were outside the scope of 
Sch. II, Civil P. C., and were precluded from 
making a reference under that provision. AIR 
(V 31) 1944 Mad 308 (310): 57 MLW 221* (1944) 

1 MLJ 290: ILR (1944) Mad 385: 1944 MWN 203: 
217 Ind Cas 399 (FB). 

(Overrules AIR (V 31) 1944 Mad 95 : 56 MLW 
627 : 1943 MWN 672 : 216 Ind Cas 22.) 

_S. 152 — Scope — Arbitration Act and Civil 

P. C., applicability of. 

The Arbitration Act, applies in a case falling 
within the scope of the Act even when the locus 
of the subject-matter was outside a presidency 
town, provided, one of the parties or both of 
them were companies registered under the Com¬ 
panies Act. The Preamble of the Act makes it 


clear that that Act has application only to arbi¬ 
trations without the intervention of the Court. 
Where therefore a reference to arbitration, m 
which ’a company is interested, with the interven¬ 
tion of the Court, is governed oy Sen. 11, Civil 
P C., relating to arbitrations with the interven¬ 
tion of the Court, the Arbitration Act has no ap¬ 
plication to such case. AIR (V 28) 1941 Cal 127: 
ILR (1940) 2 Cal 237: 44 CWN 828: 193 Ind Cas 

553. 

_S. 152 — Reference to arbitration — Arbitra¬ 
tion Act, applicability of. . . 

It is not necessary that any reference to arbi¬ 
tration to which a limited company is a party 
should be under the A.rbitration Act. AIR (V 27) 
1940 Lah 97: 190 ind Cas 146. 

_S. 152 — Scope — Reference to arbitration — 

Arbitration Act, applicability of. 

A company, under the Companies Act stands in 
the Punjab on no different footing than private 
individual governed by Punjab Act (I of 1911) 

If therefore, an agreement between the parties, 
one of which is a company, to refer the dispute 
to arbitration, makes no specific reference to the 
Arbitration Act, the Arbitration Act will not ap¬ 
ply to the abitration agreement between the par¬ 
ties. AIR (V 25) 1928 Lah 827 (828) : 179 Ind Cas 

706. 

_S. 152 — Scope — Reference to arbitration — 

Arbitration Act. aoplicability of — Award execu¬ 
table by what Court — Decree, if passed Is nul- 

lity # 

The word “may” after the words “ a company” 
in the beginning of S. 152, does not go with the 
sentence “in accordance with the Arbitration Act 
1899” but with the words “refer to arbitration”. 
It is obvious that the word “shall” could not be 
used because then it would become incumbent 
on the companies to refer every existing or future 
dispute to arbitration. Again, the existence of 
the words “in accordance with the Arbitration 
Act. 1899”, in Cl. 1 of S. 152 is an indication that the 
Legislature considered it to be de riguear that 
every reference by a limited liability company to 
arbitration should be in accordance with he 
Arbitration Act. The Arbitration Act lays down 
certain rules with regard to the submission to be 
made to the arbitrator and it'is clear that bv insert¬ 
ing these words, the Legislature intended that 
the comnany should from the very beginning pro¬ 
ceed according to those rules, Clause 3 is conclu¬ 
sive on the point that the provisos of the Arbi¬ 
tration Act, only apply to arbitration to which a 
limited liability company is a party. The limited 
liability companies cannot refer to arbitration inde¬ 
pendently of this provision of law, and Sch. II. Civil 
P. C., has no application. Section 3, Arbitration 
Act, and S. 89. C.P.C., when read ohng with sub- 
s. 3 of S. 152 Companies Act. makes it indubitable 
that the Arbitration Act, and the Arbitration Act 
alone coolies to all references to arbitration made 
by limited liability companies. The result is that 
the award is executable bv the District Judge only 
and not bv Uw Senior S”r>-.Tndge. AIR (V 25) 1938 
Pesh 44 : 177 Ind Cas 659 (DB). 

__S. 152 — Arbitration — Application to file 

agreement in Moffusil Court — Maintainability, 
A person residing at M got certain ornaments in¬ 
sured with the defendant company against burglary. 
There was a clause in the policy that if any ques¬ 
tion or difference arose between the insured or 
any claimant on the policy and ihe company as 
to the meaning and effect of the policy or as to 
any claim bv or any right or liability oi either 
party by virtue thereof, the same shall be re¬ 
ferred to arbitration and that the company shall 



1271 


COMPANIES ACT (7 of 1913), S. 182 


1272 


not be liable in respect of any claim under the 
policy unless and until the liability and the 
amount of the liability of the company in respect 
thereof shall have been referred to arbitration and! 
determined by an award, and the obtaining of an 
award thereon was to be a condition precedent to 
any right of action against the company upon the 
policy. The policy bore the signature of the direc¬ 
tors of the company and their local managers 
at C. The assured filed an application in the 
Court at M to file the agreement under Para. 17, 
Sch. II, Civil P. C., but the company contended 
that the Court at M had no jurisdiction and that 
Sch. n, did not apply: 

Held, (1) that the burglary which took place 
at M being one of the facts which it was neces¬ 
sary to establish to obtain relief, a part of the 
cause of action arose at M.; 

(2) that though the Arbitration Act was not 
made applicable to M, it did not mean that that 
Court should not look at the Act; but it was 
bound to see whether the case was governed by 
that Act and, therefore, beyond its jurisdiction; 

(3) that the offer having been accepted at C, a 
suit could have been filed at C in respect of the 
subject-matter in dispute and under S. 2, Arbitra¬ 
tion Act, that Act applied and the Court at M 
had no jurisdiction to entertain the application 
AIR (V 24) 1937 All 208; 1937 AWR (CC) 52: (1937) 
ALJ 98: ILR (1937) All 234: 167 Ind Cas 897 (DB). 


S. 152 — Scope. 


Section 152 empowers a company to refer to 
arbitration an existing differencee between itself 
and any other company or person. But a share¬ 
holder of a company has no such right against 
the company. AIR (V 24) 1937 Mad 405: 45 MLW 
405: 0937) MWN 518: 171 Ind Cas 690. 

-S. 152 — False statement — Balance sheet 

— Loan and deposit — Consolidation of the two 
amounts to suppression of the truth — Loan to 
depositor shown as overdraft — Whether amounts 
to concealment. 

A loan and a deposit are items differing com¬ 
pletely in principle from the balance sheet point 
of view. Strictly speaking, they ought to appear 
on different sides, for one is an asset and the 
other is a liability. Consolidating the two and pre¬ 
senting them as one item to the readers, is a 
striking case of non-disclosure, amounting to a/ 
suppression of the truth. 

A company giving a loan to one of its deposi¬ 
tors and showing it to be an overdraft to him 
conceals the true statement of facts. AIR (V 23) 
193G Cal 680: 40 CWN 1341: 38 Cl* LJ 151: ILR 
(1937) 1 Cal 328: 166 Ind Cas 163 (DB). 


——S. 152 — Scope — Reference to arbitration — 
Arbitration Act, application of — Reference made 
outside Arbitration Act — Deciee on such refer¬ 
ence — Validity. 

The language of S. 152, is not happy and its in¬ 
terpretation is not free from difficulty; but on 
the wording of the section as it stands and tho 
general policy of the Legislature, which is not to 
make the provisions of the Arbitration Act ob¬ 
ligatory outside the Presidency Towns, the proper 
construction to place on the section would be to 
hold (hat it is an enabling one and that it mere¬ 
ly confers power on companies to refer disputes 
to arbitration under the Arbitration Act. by an 
agreement in writing, when this course is prefer- 
i ed. 

Consequently. i(. is not. obligatory on a company 
governed by the Arbitration Act to make a refer¬ 
ence to arbitration out of Court in the Punjab 


only in pursuance of the provisions of the Ar¬ 
bitration Act and to file an award made on such 
a reference in the Court of the District Judge as. 
required by the Arbitration Act and a decree 
passed by a Senior Subordinate Judge in the Pun¬ 
jab on the basis of an award made on a reference 
to arbitration outside the Arbitration Act, and 
out of Court to which a company is a party is a 
perfectly legal decree. AIR (V 23) 1936 Lah 721: 
17 Lah 722; 39 PLR 35: 164 Ind Cas 393 (FB). 

S. 152 — Applicability — Reference to arbitra¬ 


tion — Reference not by written agreement but 
made by Court in pending suit — Decree on such 
award — Appealability. 

Section 152, applies to those cases only in which a 
Joint Stock Company by written agreement re¬ 
fers to arbitration in accordance with the pro¬ 
visions of the Arbitration Act any dispute be¬ 
tween itself and any other Company or person. 

Where the reference to arbitration was not by 
written agreement of the parties, but was made 
by the Court in a pending suit and the arbitrator 
had to submit his report to the Court which had. 
to pass a decree in the suit in accordance with 
terms of the award or pass such other order in 
accordance with law as it thought fit, such a de¬ 
cree is clearly open to appeal in the ordinary- 
course. In these cases, the reference or the award 
passed thereon, is not made under the provisions 
of the Arbitration Act and S. 152, Companies Act„ 
has no applicability to it. AIR (V 23) 1936 Lah 
257: 163 Ind Cas 339 (DB). 


S. 152 — Scope — Reference to arbitration — 


Arbitration Act, application of. 

The Arbitration Act applies to all references to. 
arbitration under the Companies Act wherever they 
take place, whether they take place within a Presid¬ 
ency Town or in a place to which the Local Govt* 
has extended the provisions of the Arbitration Act- 
by virtue of the proviso to S. 2 or in place outside 
Presidency Towns where the Local Govt, has not 
extended the Arbitration Act under the proviso 
mentioned. AIR (V 20) 1933 Lah 44 : 33 PLR 1048 : 
44 Lah 249 : 141 Ind Cas 64 (DB). 

-S. 152 — Arbitration between company and ano¬ 
ther person without reference to Arbitration Act — 
Award tiled under Para. 20, Sch. II, Civil Procedure 
Code — Validity of award — Executing Court —. 
Power to question validity of decree based on 
award. 

Where the dispute between a limited company 
and one of its customers was referred to arbitration 
without any express agreement in writing that the- 
reference was to be governed by the Arbitration Act 
and the award given by the arbitrators was filed by 
the Court under Para. 20 of the Second Schedule of 
the Civil P. C. : 

Held, that though it was not free from doubt whe¬ 
ther a decree could be legally passed on the basis of 
the award under Para. 20 of Sch. II of the Civil P. 
C., inasmuch as the parties had not agreed in writ¬ 
ing that the reference to arbitration would be 
governed by the provisions of the Arbitration Act. 
yet. the decree was not on the face of it a nullity and 
it was not. therefore, open to the Court to which an 
application was made to execute the decree, to go 
behind the decree and question its validity. AIR 
(V 20) 1933 Lah 46 : 140 Ind Cas 180. 

S. 152 — Scope — Reference to arbitration 


Arbitration Act and Civil Procedure Codc 5 applica¬ 
bility of. 

Section 152. is not restricted by S. 2 of the Arbitra¬ 
tion Act, which limits the application of the latter 
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-Act to cases where the subject-matter could be the 
subject of a suit in a Presidency Town. 

Arbitrations between companies in Bihar and 
Orissa under S. 152, are, therefore, governed by the 
Arbitration Act and not by Sch. n, of the Civil 
P. C. AIR (V 20) 1933 Pat 49 : 13 PLT 169 : 130 
Ind Cas 445. 

_S. 152 — Scope — Reference to arbitration — 

Arbitration Act, applicability of. 

Section 152, does not empower a Court situated in 
a local area to which the Indian Arbitration Act has 
not been extended, to apply the provisions of the 
.Arbitration Act to arbitrations between companies 
or between companies and third persons. AIR (VI 
18) 1931 Lah 555 : 32 PLR 444 : 132 Ind Cas 399. 

-S. 152 (3) Arbitration contemplated in S. 208-0 

,and S. 152 (3) — Distinction pointed out. AIR (V> 
27) 1940 Cal 220 : 71 CLJ 62 : 44 CWN 285 : ILR 
(1940) 1 Cal 358 : 188 Ind Cas 143 (DB). 

--Ss. 152 (3), 208-C — “In pursuance of this Act,” 

meaning of. 

The concluding words of Sub-S. (3) of S. 152 Com¬ 
panies Act “in pursuance of this Act,” mean that Ss. 

3 to 22, Arbitration Act, 1899, would apply to all 
arbitrations in which one or both the parties are 
•companies irrespective of the locus of the subject- 
matter by the force and effect of the Companies 
Act, and the procedure provided for in the Arbitra¬ 
tion Act for extending its field of operation would 
not have to be followed in such cases. Thus S. 3 
and S. 4 (a), Arbitration Act, 1899, would apply to 
all arbitrations in which a company is a party. 
Paragraphs 20 and 21 of Sch. II, Civil P. C., are ac¬ 
cordingly excluded and the Court to which the 
award will have to be filed under S. 11 (2), Arbitra¬ 
tion Act of 1899, must be either the High Court 
jor the Court of the District Judge, as the case may 
be. AIR (V 27) 1940 Cal 220 : 71 CLJ 62 : 44 CWN 
285 : ILR (1940) 1 Cal 358 : 188 Ind Cas 143 (DB). 

-S. 152 (3) — Where one of the parties to an 

arbitration is a corporation registered under the 
Companies Act, S. 152 (3) of that Act applies and 
any award obtained by it may be filed under the 
provisions of the Arbitration Act. AIR (V 22) 1935 
Sind 228 : 34 Cr LJ 175 : 159 Ind Cas 824. 

-S. 152 — Agreement to refer. 

Where an agreement is made with a company to 
refer to arbitration under certain contingencies, a 
Court has no jurisdiction to file the agreement to 
refer inasmuch as Arbitration Act is made applic¬ 
able to such agreements by S. 152, Companies Act, 
and S. 3 Arbitration Act, excludes Sch. 2. Para. 17, 
C. P. Code, from the operation of that Act. AIR 
(V 16) 1929 Lah 246 : 118 Ind Cas 533. 

—S. 152 — Reference by official liquidator — An 
official liquidator is not allowed to refer matters in 
difference to private arbitration. 

The powers which a living company as regards re¬ 
ference of disputes to arbitration may possess are 
not co-extensive with the powers to be exercised by 
the liquidators. The directors of the company are 
supposed to know their own business, being business¬ 
men while an official liquidator is very often a new 
man unconnected with the business carried on by 
the company. His knowledge and information of men 
and things “is not likely to be co-extensive with 
similar knowledge of the directors. Therefore, al¬ 
though a living company is allowed to refer matters 
in difference to arbitration in a particular way, an 
official liquidator may not be allowed to make a re¬ 
ference to private arbitration. AIR (V 15) 1928 AH 
553 : 50 All 867 : 26 ALJ 810 f 110 Ind Cas 695. 
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-S. 153. 

1. Appeal. 

2. Applicability and scope. 

3. Assent of creditors. 

4. “Class.” 

4A. Creditors. 

5. Court, powers and duties. 

See Note 11. 

5A. Court meetings. 

6. Effect of sanction. 

7. Foreign company. 

8. Interpretation. 

9. Procedure. 

10. Proxy. 

11. Sanction. 

11A. Scheme. 

12. Valuation of scheme. 

1. Appeal. 

-3L-S. 153 — Scheme — Reconstruction of insu¬ 
rance company involving transfer of money depo¬ 
sited under S. 7, Insurance Act and reduction of con¬ 
tracts of insurance — Order sanctioning — Appeal. 

Where the Court sanctions a scheme of recon¬ 
struction of an insurance company by its dissolution 
and creation of a new insurance company involving 
the transfer of the money deposited by the dissolv¬ 
ed company under S. 7, Insurance Act, (a property 
within the meaning of Cl. (a) of S. 153-A, Compa¬ 
nies Act) and the reduction of contracts of insurance, 
it does so under S. 153, Companies Act, as the 
jurisdiction of the Court under S. 153, Companies 
Act, to sanction such scheme has not been in any 
way affected by any provision of the Insurance Act 
though in the exercise of tins jurisdiction the Court 
is to keep in view the provisions of S. 8, S. 36 and 
S. 61. Insurance Act. 

Therefore, the order sanctioning such a scheme is 
an order under S. 153 read with S. 153 (A), Compa¬ 
nies Act and is appealable under cl. (7) of S. 153, 
Companies Act. AIR (Vol 29) 1942 Cal 578: ILR 
(1942) 2 Cal 85: 46 CWN 441: 204 Ind Cas 175 
(DB). 

-S. 153 — Statutory meeting of creditors under 

S. 153 of the Act — Order rejecting proxies and 
directing another meeting : 

Held, that the order was a judgment within cl. 13, 
Letters'Patent (Rang.) and appealable. AIR (Vol 19) 
1932 Rang 96: 10 Rang 189: 137 Ind Cas 444 (DB). 

2. Applicability and scope. 

-S. 153 — Scope — Scheme — Provision for 

winding up. 

In all concerns of the company whether in the 
matter of winding up or in the matter of a scheme, 
the policy of the Act seems to be to ascertain the 
wishes of the creditors as expressed by the majority 
of them subject to the rights of the minority being 
safeguarded. 

But no Court is entitled to say that it will not as¬ 
certain the wishes of the majority in regard to a 
proposed scheme. Although under Cl. (1) of S. 153 
a certain discretion is vested in Court, yet the scope 
of that discretion is limited. 

A Court ought not to decline to order a meeting 
unless the proposals are illegal as being in contra- 
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vention of the provisions of the Companies Act or 
incapable of modification in view of ascertained 
facts so that it would be a waste of time and ex¬ 
penditure to circulate them. 

A scheme under S. 153 provides an alternative 
mode for winding up. It is a provision to avert a 
winding up and, therefore, a provision with respect 
to the winding up within the meaning of S. 271. 
AIR (Vol 26) 1939 Mad 318: (1938) MWN 1313: 183 
Ind Cas 353. 

- S. 153 — Scheme for resuscitation — Failure of 

— Whether by itself sufficient for winding up order. 

Per Tek Chand, J. — Failure of a scheme of re¬ 
suscitation of a company is not by itself sufficient to 
justify a winding up order being made. It cannot 
be said that because the scheme has failed in this 
important particular, it has failed in its entirety, and 
that the only course open to the Court is to order 
compulsory liquidation. 

Section 153, Companies Act, makes provision not 
merely for schemes lor the “resuscitation’ or “re-or¬ 
ganisation” of companies, hut it also provides for 
4 scheme of agreement”, which provide an alternative 
mode of liquidation which the law allows the statu¬ 
tory majority of creditors to substitute for winding up, 
whether voluntary or under the Court. AIR (V 22) 
1935 Lah 779: 16 Lah 1029: 38 PLR. 166: 158 Ind 
Cas 816 (SB). 

-S 153 (5) — Order under — Scope of — Direc¬ 
tion that all suits, etc., against Company and Direc¬ 
tors and Officers be stayed — Interpretation or — 
Directors and Officers, if affected in their personal 
capacity or as representing company. 

Section 153 (5) of the Companies Act speaks of 
proceedings against a company alone, but not 
against its Directors or Officers. Where an order 
passed by the High Court under S. 153 (5) provides 
that “until the final determination of this application 
or until the further order of tin's Court the commence¬ 
ment and/or continuation of all suits and proceed¬ 
ings against the said company, its Directors and Offi¬ 
cers in the meantime be and the same are hereby 
stayed” it must be held that “the Directors and Offi¬ 
cers” in the order are referred to as representing the 
company in its operations as a company and not the 
Directors and Officers in their personal capacity m 
private life. AIR (Vol 35) 1948 Cal 242: 52 OWN 
708: 49 Cr LJ 397: (1948) 18 Comp. Cas 228. 

3. Assent of creditors. 

-S. 153 — (As amended by Act XXII of 1936) — 

Scheme — Composition scheme — Application to 
creditors. 

Under S. 153, Companies Act the scheme of com¬ 
position is applicable to all creditors including those 
who have already obtained decrees and it is not ne¬ 
cessary that there should be a separate meeting of 
the decree-holder-creditors in order to make the 
scheme binding on them. AIR (Vol 29^ 1942 Cal 442 
: 4G CWN G34 ; 75 CLJ 203 : 201 Lid Cas G74 (DB). 

-S. 153 — Notice of creditor’s meeting — Re¬ 
quisite service — Required majority present — De¬ 
cision, if binding. 

Section 153, does not make it obligatory either 
upon the Court or the company to serve a notice of 
the creditors’ meeting on each and every creditor of 
the company, and there is nothing which would in¬ 
validate decision arrived at by the creditors and the 
company in the absence of any individual creditor. 
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The only safeguard intended to protect the interest 
of the creditors Is that provided in sub-s. (2) of 
S. 153. 

In other words, if a majority in number represent¬ 
ing three-fourths in value of the creditors or class of 
creditors or members or class of members, as the case 
may be, present either in person or by proxy at the 
meeting, agree to any compromise or arrangement,, 
the compromise or arrangement, if sanctioned by 
the Court, is binding both on the creditors or mem¬ 
bers and the company. AIR (V 24) 1937 Lah 442 i 
39 PLR 230: 172 Ind Cas 313 (DB). 

-S. 153 — Assent of share-holders. — Company 

ordered to be wound up — Creditor proposing 
scheme to advance money on mortgage or by sale 

— Meeting of share-holders accepting scheme to ad¬ 
vance 10 lakhs on mortgage — Claims of creditors 
exceeding the amount — Court adjourning the mat¬ 
ter to enable creditor to increase the offer — Offer 
increased by Rs. 62,000 — Court approving scheme 

— Scheme as approved held not to have been as¬ 
sented to by the share-holders. AIR (Vol 16) 1929 PC 
256: 119 Ind Cas 631: 50 CLJ 561: 1929 ALJ 1289; 
1929 MWN 922: 30 MLW 893: 57 MLJ 633. 

-S. 153 — Creditors and Share-holders — Meet¬ 
ing of — Arrangement — Acceptance by creditors 
not present at meeting — Effect. 

In a meeting held under S. 153 of the Act, the 
written acceptance of the arrangement by those 
share-holders and creditors who are not present 
either in person or by proxy, cannot be taken into 
account to make up the majority in number repre¬ 
senting three-fourths of the share-holders and cre¬ 
ditors. AIR (V 4) 1917 Oudh 58 : 4 OLJ 160 : 
40 Ind Cas 57. 

4. “Class”. 

-S. 153 — Scope — Reason for dividing credi¬ 
tors into different classes — “Class”, meaning of. 

Section 153, Cl. (1), contemplates the division 
of creditors into different classes. The reason for 
dividing the creditors into different classes is that 
they have different interests. If different state 
of facts exists among different creditors which 
may differently affect their minds and their judg¬ 
ment they must be divided into different classes. 
The word “class” in Cl. (1), has not been defined 
in the Act. 

It must be given such a meaning as will pre¬ 
vent the section being so worked as to result in 
confiscation and injustice and it must be confin¬ 
ed to those persons whose rights are not so dis¬ 
similar as to make it impossible for them to con¬ 
sult together with a view to their common inte¬ 
rest. AIR (Vol 29) 1942 Cal 578 : ILR (1942) Cal 
85: 46 CWN 441: 204 Ind Cas 175 (DB). 

-S. 153 — Depositors. 

For the purpose of S. 153, creditors of a cer¬ 
tain class (e. g., unsecured creditors), who have- 
alreadv obtained decrees, do not form a distinct 
class from others of the same class who have not 
obtained decrees. AIR (Vol 24) 1937 Cal 124: ILR 
(1937) 1 Cal 368: 172 Ind Cas 349. 

-——S. 153 — Unsecured creditor having decree be¬ 
hind him — Whether distinct class. 

It. is not for the Court to sanction a scheme 
which allows one class of creditor or depositor to 
feast upon the rights of another class. 

The interests or the right of an un¬ 
secured creditor with a decree behind him. 
is not so dissimilar from the interests of 
an unsecured creditor without a decree 
behind him that it is impossible for them to con¬ 
sult together in common interest in the company 
and to bring about a prolongation of its life. 


COMPANIES ACT (7 of 1913), S. 153—2, Applicability and soope 
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An unsecured creditor who is also a decree- 
holder is not, entitled to force those who manage 
the company to regard him as belonging to a de¬ 
fined and distinct class of persons as opposed to 
an unsecured creditor who has not got a decree. 
(1936) 164 Ind Cas 261: 39 CWN 875. 

_S. 153 — (As amended by Act XXII of 1936) — 


Scope. , . 

The amending Act XXII of 1936, purports to 
explain the meaning of the particular expression 
“creditors of the same class” in S. 153 of the ear¬ 
lier Act and as such it must have relation back 
to the time when the prior Act was passed. AIR 
(Vol 29) 1942 Cal 442: 46 CWN 634: 75 CLJ 203: 


201 Ind Cas 674 (DB). 

_S. 153 — Section 153, deals with the power to 

compromise lying in the hands of the creditors 
and members of the Company. The Act definitely 
in terms mentions not only the creditors in a 
general sense but also the classes of creditors and 
by its language it shows that the intention and 
scheme of the Act was to have any re-arrange¬ 
ment or settlement approved of on a three-fourths 
basis by separate meetings of the creditors divided 
into these classes and the creditors, having de¬ 
crees against the Company, constitute a separate 
class and are not in the same position as that of 
other creditors who are depositors. (1936) 164 
Ind Cas 189 (2) : 39 CWN 690. 


-S. 153 — ‘Class’, construction of — Scheme ac¬ 
cepted by majority — Objection by one — Value 
of — Directors authorised to manage — Proposal 
in company’s name made director — Validity 
of. 

Section 153, enables the majority of a class of 
creditors to bind the minority; it exercises a most 
formidable compulsion upon dissentient, or would 
be dissentient creditors; and it, therefore, should 
be construed with care, so as not to place in the 
hands of some of the creditors the means and 
opportunity of forcing dissentients to do that which 
it is unreasonable to require them to do, or of 
making a mere jest of the interests of the mino¬ 
rity. 

But the body of persons who have made de¬ 
posits on the same terms and similar agreements 
may be regarded as constituting such a class of 
creditors as the Legislature had in mind when it 
enacted S. 153. 

Where by a very large majority both in the 
number of persons and in the amount of capital 
voting, the depositors have accepted a scheme, 
there is no serious danger in allowing the objec¬ 
tion of the solitary objector to be overruled and 
the will of the majority to prevail. 

Where the directors are authorised to manage 
the business and to exercise all powers, a pro¬ 
posal under S. 153 by the Board of Directors in 
the Companv’s name is valid and proper. AIR 
(Vol 21) 1934 Sind 54 : 28 SLR 213: 149 Ind Cas 
51. 

4A. Creditors. 


-S. 153 — “Creditor” — Person depositing shares 

or other goods with company for safe custody — 
Right to rank as creditors. 

There is no warrant for the view that any 
person having anv kind of pecuniary claim against 
a company is entitled to rank as a creditor in a pro. 
ceeding under S. 153, the Companies Act. It is 
no doubt true that even contingent and prospec¬ 
tive creditors are creditors for the purpose of the 
Companies Act. 

But a person holding specified chattels depo¬ 
sited with him by another person for safe cus¬ 
tody is not a debtor of any kind, whether presently 


contingent or prospective; nor can the person de¬ 
positing the chattels be said to be a creditor. 

A person who has left certain specified goods 
in the custody of a Bank merely for purposes of 
custody, the goods never having become a part- 
of the assets of the Bank, is not a creditor of 
the Bank within the meaning of S. 153, Companies 
Act. 52 CWN 708: 49 Cr LJ 397: AIR (VoL 35) 
1948 Cal 242 : (1948) 18 Comp Cas 228. 

-Ss. 153 and 162 — Creditor bound by scheme 

— If may present winding-up petition. See Com¬ 
panies Act, Ss. 152 and 153. (1947) 51 CWN 791. 
-S. 153 — Scheme sanctioned — Judgment-cre¬ 
ditor of same class as unsecured creditors who have 
not obtained decree — Execution of decree against 
company. 

Where a scheme is arrived at between the cre¬ 
ditors and members of a company at a meeting 
of the creditors and the company and is sanc¬ 
tioned by the Court, a person who has obtained 
a decree against the company cannot execute his 
decree against the company, he being of the same 
class of unsecured creditors and the scheme being 
binding on him as well. AIR (Vol 24) 1937 Lah 442; 
39 PLR 230: 172 Ind Cas 313 (DB). 

-S. 153i — Decree-holder and unsecured creditor 

— Notice of meeting to approve scheme to un¬ 
secured creditors — Decree-holder, if bound. 

As between a decree-holder and an unsecured 
creditor, their interests are not so dissimilar as to 
make it necessary to place them in different 
classes. Therefore, where a notice of meeting to 
approve a scheme of arrangement between the 
company and unsecured creditors, is issued to the 
unsecured creditors a decree-holder who is also 
an unsecured creditor is prima facie bound by the 
notice. AIR (Vol 24) 1937 Cal 401 : 172 Ind Cas 
717. 

-S. 153 — Scheme — Ascertainment of credi¬ 
tors’ wishes — Proper method — Value of each 
creditor’s debt — If relevant. 

The proper method of ascertaining the wishes 
of the creditors is to take into account the value 
of each creditor’s debt, and not to give equal vot¬ 
ing strength to each creditor irrespective of the 
value of the debt due to him. (1950) 54 CWN 80. 
-S. 153 — Arrangement. 

A creditor is bound by an arrangement bet¬ 
ween the Company and its creditors made under 
this section. AIR (Vol 21) 1934 Lah 515 (1): 35 
PLR 521: 153 Ind Cas 119 (2). 

5. Court, powers and duties. 

See N. 11. 

-S. 153 — Sanctioning of scheme — Duty or 

Court. 

In sanctioning a scheme under S. 153, the- 
Court does not simply register a resolution pass¬ 
ed by the majority of the creditors Or the share¬ 
holders. It must look at the scheme and see 
whether the Act has been complied with and whe¬ 
ther the scheme is a reasonable one or whether 
there is such an objection to it that any reasonable 
is such an objection to it that any reasonable 
man might say that he could not approve of it. 
It is true that if the creditors act on sufficient 
information and act honestly thev are much bet¬ 
ter judges of what is to their commercial advan¬ 
tage than the Court can be. but that is not con¬ 
clusive because there might be some defect in the 
scheme which thev did not notice. AIR (Vol 20> 
1942 Cal 578 : ILR (1942) 2 Cal 85; 46 CWN 441: 
204 Ind Cas 175 (DB). 

-S. 153 — Compromise — Agreement sanction¬ 
ed by Court, binding nature of. 
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Once Court grants sanction to the agreement 
of the majority of creditors with company con¬ 
cluded at the meeting held under the preliminary 
order of the Court under S. 153, it binds all those 
who fall within the class represented by the said 
majority. Unsecured creditors of a company who 
have already obtained decree against the company 
are within the same class as unsecured creditors 
who have not obtained decree against the com¬ 
pany. Hence a creditor who has obtained a de¬ 
cree against the company cannot execute it. AIR 
(Vol 22) 1935 Cal 777: 62 CLJ 310: 39 CWN 1199 
<DB). 

-S. 153 — Scheme to be based on correct infor¬ 
mation and data — Information, if not correct. 
Court can call for report — Discretion. 

If the creditors are acting on sufficient infor¬ 
mation and with time to consider what they are 
-about and are acting honestly, they are much bet¬ 
ter judges of what is to their commercial advan¬ 
tage than the Court can be. 

Therefore, it is very essential that any scheme 
which is put forward before the general body of 
creditors must, as far as possible, be based upon 
correct information and data but that does not 
mean that the application for sanctioning a scheme 
should be rejected if the information is not ac¬ 
curate and complete. In such a case, the Court 
can call for a report in as short a time as possible 
which will give a fair idea of the affairs of the 
company at that moment, and on that state of in¬ 
formation the scheme as adumbrated or with the 
necessary amendments can be circulated along 
with the report. AIR (Vol 26) 1939 Mad 318: 
(1938 > MWN 1313: 183 Ind Cas 353. 

-S. 153 — Arrangement — Duty of Court in 

sanctioning — Meeting of creditors for making 
arrangement — Notice. 

A Court which is invited to sanction an arrange¬ 
ment must satisfy itself that (i) the meeting was 
duly held and conducted; (ii) that the compro¬ 
mise was a real compromise: (iii) that it was ac¬ 
cepted by competent majority; (iv) that the 
majority was acting in good faith and for com¬ 
mon advantage of the whole class, and (v) that 
what they did was reasonably prudent and pro¬ 
per. 

It is not necessary for the Court to issue 
notice before ordering a meeting of the class of 
creditors with whom it was proposed to make 
an arrangement. Where the Chairman has been 


such as a man of business would reasonably ap. 
prove and whether it is fair and reasonable as 
regards the interests of all concerned. The Court 
has a wide discretion in the matter; but it will re¬ 
ject the scheme only where it is shown that there 
was something wrong. AIR (Vol 20) 193a Lah 51- 
33 PLR 979: 140 Ind Cas 128. 

-S. 153 — Arrangement between company and 

unsecured creditors — Court sanctioning scheme 
— Whether binding — Proceedings in execution 
by one creditor — Power of Court to stop. 

Section 153, contemplates the type of arrange¬ 
ment between a company and its unsecured credi¬ 
tors including decree-holders postponing payment 
of all unsecured creditors including decree-holders. 
It does not include merely a compromise or 
arrangement come to in or after a winding up 
order has been passed and it provides in clear 
language that when such compromise has been 
sanctioned by the Court, such compromise shall 
be binding on the creditors. 

The Court can, therefore, stop proceedings 
started by one of those creditors decree-holders 
impeaching the arrangement. The Court has 
power to issue an injunction to restrain him from 
proceeding further with such proceedings as long 
as the scheme is in operation. AIR (Vol 23) 193$ 
Cal 662 : 40 CWN 551: 165 Ind Cas 655. 

-S. 153 — Company having registered office at 

Calcutta and branches in East Bengal — Order 
by Calcutta High Court directing holding of meet¬ 
ings preparatory to sanctioning of scheme of 
arrangement — Creditors in East Bengal, if bound 
by scheme — Jurisdiction of Dacca High Court — 
Proper order to be made by that Court. 

A petition with the object of obtaining orders 
of Court leading to a scheme of arrangement 
under S. 153 of the Companies Act was filed in 
the High Court of Calcutta by a company which 
had its registered office in the town of Calcutta 
in West Bengal in the Union of India and which 
had several branches at Dacca and other places 
in East Bengal in the Dominion of Pakistan, and 
an order was made by that Court in which certain 
preliminary directions were given for the hold¬ 
ing of meetings preparatory to the sanctioning of 
the scheme of arrangement between the company 
and its creditors and its share-holders. On a 
similar petition presented to the Dacca High 
Court on behalf of the company. 
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careful to satisfy himself and to certify the Court 
that notice of the application and of the meeting 
ordered had been sent to and acknowledged by 
all the depositors, there is sufficient compliance 
with the law. 

The Court does not simply register the reso¬ 
lution come, to by the creditors or the share¬ 
holders as the case may be. But if the creditors 
are acting on sufficient information and with 
time to consider what they are about, and are 
acting honestly they are much better judges of 
what is to their commercial advantage than the 
Court can be. AIR (Vol 21) 1934 Sind 54* 28 SLR 
213; 149 Ind Cos 51. 

-S. 153 —• Arrangement — Sanction — Duty of 

Court. 

Tn exercising jurisdiction under S. 153. the 
first thing that the Court has to see is whether 
the provisions of the Statute have been complied 
with. Secondly, the Court has to see whether the 
persons present at the meetings have acted bona 
fide and done nothing injurious to the interest- 
*)f the classes whom they represented. The Court 
has further to see whether the arrangement is 


Held, (i) that under the High Courts (Bengal) 
Order. 1947, read with the Pakistan (Adaptation 
of Existing Pakistan Laws) Order. 1947. the com¬ 
pany law governing the administration of Com¬ 
panies in Pakistan since the 15th August. 1947, was 
the same as the law contained in the Indian Com¬ 
panies Act and that the Dacca High Court as a 
High Court of Pakistan had jurisdiction to ad¬ 
minister the Act in the present case. 

(ii) that (he proper function of the Dacca 
High Court in order to see that justice was done 

pam in regard to its assets situat¬ 
ed in East Bengal and in relation to creditors 
there would be to make such orders as it consi¬ 
dered lust, of an ancillary nature to facilitate the 
composition of the debts of the company as a 
whole. Unless such an order was made the order 
o f the Calcutta High Court, being an order of ft 
Court in what is to be regarded for legal purposes 
as a foreign country, would not save the company 
M'om liability to individual creditors and in spite 
of final sanction of anv scheme of arrangement 
hv the High Court in Calcutta, individual credi¬ 
tors in East Bengal in Pakistan would still be free 
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to file suits against the company in the Dacca 
High Court. 

The Dacca High Court issued orders of a 
nature ancillary to the orders passed by the Cal¬ 
cutta High Court. It directed the company to 
convene meetings of its creditors and share¬ 
holders at Calcutta on the same dates and at the 
same times and under the same chairman as or¬ 
dered by the Calcutta High Court, and to make ar¬ 
rangements to ensure that the results of the said 
meetings were reported to the Dacca High Court. In 
addition to these directions it issued an injunction 
against the company restraining it from disposing, 
except in the ordinary course of business, of any 
of its assets situated in East Bengal without the 
leave of the Court. (1948) 52 CWN 882 (Dacca). 

-S. 153 — Duty of Court. 

The duty of the Court in sanctioning a scheme 
to alter the Memorandum of the company upon 
the recommendation is as follows:— What the 
Court has to do is to see, first of all, that provi¬ 
sions of that statute have been complied with; 
and, secondly, that the majority has been acting 
bona fide. The Court also has to see that the 
minority is not being overridden by a majority having 
interests of its own clashing with those of the mino¬ 
rity whom they seek to coerce. Further than that 
the Court has to look at the scheme and see whe¬ 
ther it is one as to which persons acting honestly, 
and viewing the scheme laid before them in the 
interests of those whom they represent, take a 
view which can be reasonably taken by business¬ 
men. 30 Bom LR 197: 108 Ind Cas 465; AIR (Vol 
15) 1928 Bom 80. 

-S. 153 — Proceedings under — Proper of Com¬ 
pany Court — C. P. Code, S. 90, O. 14, R. 6 and 
O. 36 — If applicable. 

By reason of S. 141, C. P. Code, the Company 
Court is to follow the procedure provided in re¬ 
gard to suits as far as it may be made applicable 
(e. g.), the provisions for discovery, inspection, 
hearing evidence, summoning of witnesses and the 
like, but the Company Court cannot arrogate to 
itself the special powers and jurisdiction conferred 
hy the Code on the Civil Court. The special pro¬ 
visions of Order 14, Rule 6 or S. 90 or O. 36 of 
the Code cannot, in view of their express terms, 
be made applicable to the proceedings under S. 153. 
Companies Act. (1950) 20 Comp. Cas 68 : AIR 
(Vol 37) 1950 EP 111 (FB). 

5A. Court meetings. 

-S. 153 — Though “Court meetings” are sub¬ 
ject to the direction of the Court, where no ex¬ 
press direction is given, the Articles of the Com¬ 
pany must be looked to so far as they are appli¬ 
cable. 30 Bom LR 197: 108 Ind Cas 465 : AIR (Vol 
15) 1928 Bom 80. 

6 . Effect of sanction. 

-S. 1'53 — Defendant in the name of the manag¬ 
ing agency firm passed a writing in favour of the 
plaintiff by which in substance he stood guarantee 
for the debt due by the company to the plaintiff. 
Ultimately a petition was presented to wind up 
the company and acting under S. 153. Companies 
Act, meetings of the creditors and share-holders 
of the company were held to consider a scheme of 
reconstruction which was suggested under the 
scheme. Every creditor (except preferential ere- 
ditors) was to receive half the sum in cash and 
the other half in the shape of preference share: 

Held, that the fact that the plaintiffs receiv 
•ed from the company half the amount in cash and 
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received also preferential shares for the other half, 
did not discharge the surety. AIR (Vol 27) 1940 
Bom 247: ILR (1940) Bom 387: 42 Bom LR 451: 
190 Ind Cas 73 (DB). 

-S. 153 — Scheme — Sanction by High Court — 

Effect — Powers of executing Court to go behind. 

A scheme of arrangement which is sanctioned 
by the Court under S. 153, has the force of a judi¬ 
cial pronouncement and the executing Court can¬ 
not go behind it when in execution of a decree 
obtained against a loan company by one of its 
depositors, the company sets up the sanctioned 
scheme as a bar, unless it is shown that the or¬ 
der giving the sanction was without jurisdiction. 
When the matter comes before the executing 
Court, it is not open to the decree-holder to urge 
against the sanctioned scheme, that there was any 
defect in the procedure or that there was no meet¬ 
ing of the particular class of creditors to which 
the decree-holder belongs. 

Such defects, if any, do not take away the 
foundation of the authority of the Court in grant¬ 
ing a sanction under S. 153, and they are at the 
most irregularities and do not render the sanction¬ 
ed scheme a nullity in the eye of the law. The 
order of the Court sanctioning the scheme unless 
set aside or modified is binding on the decree- 
holder and the executing Court is bound to obey 
it. 

Per B. K. Mukherjea, J.— The depositors with 
a loan company who have already obtained de¬ 
crees do form a separate class from the ordinary 
depositors and it is necessary that there should be 
a separate meeting of such creditors before a 
scheme binding on them should be sanctioned by 
the Court. 

If the absence of any such separate meeting 
is brought to the notice of the Court which is in¬ 
vited to sanction the scheme binding on all the. 
creditors it should refuse to sanction it. or the par¬ 
ties affected might apply for a modification of 
the scheme by expunging the clause which made 
the scheme binding on that class of creditors who 
had no opportunity of having a meeting of their 
own. AIR (Vol 25) 1938 Cal 337: ILR (1938) 2 Ca! 
30: 179 Ind Cas 405 (DB). 

-S. 153 — Effect of the words in S. 153, Cl. (2) 

is to give the scheme of arrangement when sanc¬ 
tioned by the Court, a statutory operation. Such 
a scheme of arrangement cannot, therefore, be 
said to be an adjustment by a lawful agreement 
or compromise within the meaning of O. 23, R. 3. 
Civil P. C. and cannot be ordered to be recorded 
under that rule. AIR (Vol 24) 1937 Cal 381- 173 
Ind Cas 431 (DB). 

-S. 153 — Depositors passing- scheme — Court’s 

sanction — Scheme relating to distribution of 
funds pro rata — Depositor obtaining decree 
prior to scheme — Execution. 

Where (he scheme as passed at the meeting 
of the depositors and sanctioned by Court which 
gave effect to the resolution carried at the meeting 
the depositors held after the depositor creditor had 
obtained the decree and put that into execution, 
related to distribution of the available funds 
among the depositors who were to be deemed as 
creditors pro rata; 

Held, that the scheme could not poss’blv be 
held to apply to the depositor who had obtained 
a decree before the scheme as he had censed to 
be a depositor, and as such, he was entitled to 
execute his decree. AIR (Vol 23) 1936 Cal 402* 
166 Ind Cas 815 (DB). 
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-S. 153 — Composition scheme sanctioned — 

Scheme, if applies to all creditors — Scheme pass¬ 
ed during execution of decree — Execution can¬ 
not proceed. 

A scheme of composition under Section 153, 
for payment of money due to the creditors of the 
judgment-debtor company passed and sanctioned, 
applies to all creditors of the company including 
judgment-creditors. Consequently, where, during 
execution of decree against company, a scheme i* 
filed under S. 153, the execution of decree cannot 
proceed. The fact that the decrees sought to be 
executed were passed long before the scheme of 
composition makes no difference. AIR (Vol 23) 
1936 Cal 282: 39 CWN 1198: 166 Ind Cas 408 (1) 
(DB). 

—- S. 153 (1) (2) — Scheme creditors bound by it 
— Depositor obtaining decree against Bank — Sub¬ 
sequent scheme, if binding on him. 

It is only the class of creditors who framed 
a scheme that are bound by it. Where a scheme 
Is framed by the depositors with the object of 
saving the Bank, a person who is no longer a de¬ 
positor but has obtained a decree and is a judg¬ 
ment-creditor is not bound by it. It would be most 
unreasonable to hold that the arrangement made 
by the depositors in their own exclusive interest 
should be binding upon other persons who have con¬ 
flicting interests. AIR (Vol 22) 1935 Cal 398: 156 
Ind Cas 590. 

--S. 153 — Scheme sanctioned by one class of 

creditors — Whether will bind a different class 
of creditors — Agreement entered into by deposi¬ 
tor — Whether necessarily binds creditors. 

Section 153, itself contemplates an agreement 
with any class ot creditors or an agreement with 
all creditors out, inasmuch as different classes 
affected by any scheme must hold separate meet¬ 
ings, and the term -Class” must be confined to 
those persons whose rights are not so dissimilar as 
to make it possible for them to consult together 
with a view to their common interest, an agree¬ 
ment arrived at by one class of creditors will not 
bind another class which has not been a party to 
it. 

A depositor who has obtained a decree against 
a banking Company bclore any scheme has been 
embarked on by the latter, ceases to be a deposi¬ 
tor, and becomes a decree-holder. Consequently, 
where the scheme was sanctioned by one class of 
creditors the depositors, a decree-holder, an entire¬ 
ly different class of creditors, will not be bound 
by it. 

1 he position is not altered bv the considera¬ 
tion that the depositors in the meeting, provided 
to treat decree-holder as creditor. The legal posi¬ 
tion remains that an agreement entered into by 
depositors would not necessarily bind creditors, who 
might conceivably include a much larger body of 
claimants. ATR (Vol 23) 1936 Cal 162- 40 CWN 
580; JGG Ind Cas 957 'DB). 


■S. 153 — 


Arrangement — Consolidation 


different classes of shares. 

The mere fact that year after year the com 
pany, by appropriate means, varies Hie rights o 

different classes of shares cannot be tnntamoiin 
io a compromise or arrangement between the com 
pany and its members or to a variation of (he con 
ditions in the Memorandum of Association. 

A resolution which has the effect of sweeping 
away the rights and privileges attaching to tin 
ordinary and deferred shares and which leaves tw< 
classes of shares with precisely the same ri*ht: 
is perfectly valid and does not require the sane 
tion ot the Court. But where even after this re 


solution, a deferred share cannot be sold as an 
ordinary one, a proposal to make these two classes 
of shares into one class involves a consolidation 
of the different classes of shares and such consoli¬ 
dation modifies the condition of the memorandum. 
AIR (Vol 22) 1935 All 310 : (1935) ALJ 527- 1935 
AWR (HC) 559 : 57 All 810 : 156 Ind Cas 1088 
(DB). 

7. Foreign company. 

-S. 153 — Scope — Application for winding up 

foreign company made to Court in British India 
— Jurisdiction of such Court to entertain appli¬ 
cation under S. 153. 

Section 153, is intended to apply both to the 
case of a going company not in liquidation and 
to the case of a company in liquidation and there 
is no reason why one should restrict it to the case 
of a winding up in the case of a foreign company. 
The section confers jurisdiction to deal with a 
scheme, but how the scheme when sanctioned can 
be rendered effective and operative on the com¬ 
pany as a whole, does not affect the jurisdiction 
of the Court to deal with it. 

Once an application for winding up a foreign 
Company has been made to the Court in British 
India and the jurisdiction of that Court has been 
invoked, the expression “Court” in S. 153 must 
mean the Court in which the company is being 
sought to be wound up. 

And such Court, therefore, will have jurisdic¬ 
tion to entertain an application made by a mem¬ 
ber or creditor of such company under S. 153 even 
before an order for winding up is passed by such 
Court. The right to apply under S. 153, in such 
a case is not restricted to a liquidator. AIR (Vol 
26) 1939 Mad 318 ; (1938) MWN 1313: 183 Ind Cas 
353. 

-S. 153 — “Company” and “Court”, meaning 

of — Bank incorporated in Travancore State, hav¬ 
ing central office at Madras — Order for wind¬ 
ing up passed by Travancore Court — Proceedings 
for winding up pending in Madras High Court — 
Jurisdiction. 

As a foreign company is liable to be wound 
up as an unregistered company within the mean¬ 
ing of S. 271. the expression ‘company’ in S. 153 
which means a company liable to be wound up 
under the Act, would include a foreign company. 
The expression ‘Court’ in the case of an unregis¬ 
tered company including a foreign company 
would mean “the Court in which the said com¬ 
pany is liable to be wound up.” Hence in the case 
of a foreign company having its central office in 
British India, the High Court within whose juris¬ 
diction such office is situated, has jurisdiction to 
entertain an application under S. 153 at the in¬ 
stance of a creditor or a member of such foreign 
company. 

Where an order for winding up of a company 
has been passed by the Court of the principal 
domicile, similar order need not automatically 
follow in other Courts having ancillary jurisdic¬ 
tion where similar proceedings for winding up 
might be pending. Such Courts may, in the inte¬ 
rests of the creditors on practical considerations, 
find it just and equitable to pass an order for wind¬ 
ing up. but there is nothing to oblige them to pass 
the order. 

A certain bank incorporated in Travancore 
Plate had its central office of business at Mad¬ 
ras. An order for winding up the bank was passed 
in the Travancore Court and similar proceedings 
were also pending in the Madras High Court. An 
application under S. 153. Companies Act, for sanc¬ 
tioning a scheme of compromise was made to the 
Madras High Court.* 
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Held, that the Madras High Court had juris¬ 
diction to entertain the application, as the cen¬ 
tral office of the bank was at Madras. 

Held, also that even assuming Travancore 
State to be the principal domicile of the bank, as 
Madras High Court was not subordinate to nor 
an agent of the Travancore Court but had com¬ 
plete control over the conduct of its own liquida¬ 
tion according to its forensic rules, and as it could 
pass a separate winding up order for the purpose 
of having control over the British Indian assets 
in the interests of the British Indian creditors, 
there was nothing to prevent the scheme being ini¬ 
tiated in the Madras High Court, and being pro¬ 
visionally sanctioned and the same being adopted 
by the Travancore Court. 

Held, further that there was nothing to pre¬ 
clude the Madras High Court from summoning a 
meeting of all the creditors in British India or 
outside it and eliciting expression of their views 
or at least to summon meeting of the British 
Indian creditors and getting the approval of the 
majority to such a scheme. AIR (Vol 26) 1939 
Mad 318: (1938) MWN 1313: 183 Ind Cas 353. 

8 . Interpretation. 

-Ss. 153, 213 — Scheme by company transfer¬ 
ring its undertaking to new company — Scheme 
involving acts ultra vires of company — Court, 
if can sanction scheme. 

The plain language of S. 153, clearly shows that 
the machinery provided by the section is avail¬ 
able where there is and where there is not a wind¬ 
ing up in progress, and the section would apply 
to a going concern as well as in a winding up. 
Section 213, on the other hand, is applicable only 
in view of a winding up or in the course of a wind¬ 
ing up. 

Section 153 has to be given a wide interpreta¬ 
tion. The Court can sanction a scheme whereby 
a company transfers its undertaking to a new 
concern formed by amalgamation of several com¬ 
panies carrying on similar business and for re¬ 
organization of the rights of and distribution of 
assets among the different classes of share-holders, 
in the event of the company being wound up after 
the amalgamation. 

The Court can under this section sanction a 
scheme, even though it involves acts which, apart 
from such provisions, would be ultra vires the com¬ 
pany; but this rule is subject to the limitation 
that if the Companies Act contains express pro¬ 
vision enabling the doing of any act in a parti¬ 
cular way, the provisions of the enabling section, 
and not those of S. 153 must be followed. 

Where the scheme is fair and reasonable, put 
forward bona fide and accepted by a very large 
majority of all classes of share-holders who have 
been acting honestly and bona fide on sufficient 
and detailed information and with plenty of time 
to consider what they are about, the Court can 
sanction it. The test of a reasonable compromise 
or scheme is whether it is regarded by reasona¬ 
ble people conversant with the subject as beneficial 
to those on both sides who are making it. 

Before sanctioning scheme, the Court should 
ask the company to make some provision for the 
dissentients. But the Court does not necessarily 
make any provision in favour of the dissentients, 
if the Court is satisfied that the scheme is rea¬ 
sonable and fair and in the interest of the gene¬ 
ral body of share-holders. 

In any case, under the modern practice, such 
a provision is not a sine oua non to sanctioning 
the scheme if it is reasonable and fair. The ques¬ 
tion to be seen, therefore, is whether there is any 


special case made out in the circumstances that 
the Court should exercise its discretion in favour 
of the dissentients. AIR (.Vol 24) 1937 Bom 423; 
39 Bom LR 675: 171 Ind Cas 769. 

-S. 153 — Suit by depositor against Bank for 

money due — Compromise decree providing in¬ 
stalment payment — Scheme sanctioned in res¬ 
pect of Bank after decree — Notice of meeting not 
given to depositor — Payment of two instalments 
by Bank in contravention of scheme — Subsequent 
default — Execution — Maintainability — Decree- 
holder, if ‘depositor’. 

The appellant kept a sum of money in fixed 
deposit with a Bank. By a notice of withdrawal 
the deposit became repayable and the Bank hav¬ 
ing failed to pay he filed a suit lor recovery of 
the deposit. In the meantime the Bank applied 
under S. 153, and the Court sanctioned a scheme 
which provided that the depositors shall not be 
entitled to demand payment of their deposit 
money or interest at once and shall be paid only 
in terms of the scheme. The scheme was sanc¬ 
tioned after a consent decree was passed ordering 
instalments to be paid by the Bank to the deposi¬ 
tor. There was no proof of notice of the meeting 
on the depositor. Two instalments were paid by 
the Bank in contravention of the scheme but de¬ 
faulted afterwards. The appellant applied for 
execution of the decree: 

Held, that after the scheme was sanctioned by 
the Court, the Bank paid two instalments in ac¬ 
cordance with the terms of the consent decree and 
in contravention of the scheme. 

These facts clearly indicate that the Bank all 
along knew that the scheme was not intended to 
be binding on the appellant and in fact did not 
bind the appellant. 

The word “depositors” in the scheme which 
was agreed upon in this case and which was ulti¬ 
mately sanctioned by the Court could not and in 
fact did not include the appellant. AIR (Vol 24) 
1937 Cal 169 : 171 Ind Cas 492 (DB). 


-S. 153 (1) and (2) — “Company” — If includes 

unregistered company. 

The expression “company” in S. 153 (1) and 
*2), Companies Act, cannot be confined to com¬ 
panies formed and registered under the Act. or 
an existing company but it includes an unregis¬ 
tered company also. In Section 153 (6> it is pro¬ 
vided that in the said section the expression “com¬ 
pany” means any company liable to be wound up 
under tin's Act, and an unregistered company is liable 
to be wound up under S. 271 of the Act. 1LR (1950) 
All 590: AIR (Vo! 36) 1949 All 778 (DB). 


130 


^uusirucuun 


isciTiMuus ui L,ngusn 


Court of Appeal — If binding. 

Per Harnam Singh, J.:— In considering the 
construction of section 153 of Companies ’Act 
which is professedly based on the English ~ enact¬ 
ment, and which it reproduces, almost word for 
word the language of the English enactment, and 
which relates to a branch of the law which is en¬ 
tirely English Law. the Courts of India are m 
practice, if not in theory, bound bv the decisions 
of the English Court of Appeal. (1950) 20 Como 
Cas 68: AIR (Vol 37) 1950 EP 111 (FB). " ‘ * 

-S. 153 — Arrangement meaning of. 

The word ‘arrangement’ in S. 153, means some¬ 
thing analogous in some sense to a compromise 
and there must be both give and take atp (vm 
21) 1934 Sind 54: 23 SLR 213: 149 Ind Cas 51 


9. Procedure. 

:- S * 153 “ Petition by directors of company ask- 

mg Court to refer scheme to share-holders' and 
creditors — Subsequent application by creditors 
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for compulsory winding-up — Application should 
be first considered. 

Where a petition under S. 153, is presented by 
directors of a certain company asking the Court 
to refer a scheme which they had prepared to the 
share-holders and creditors for their consideration 
and on the day of hearing of such a petition, a 
petition is filed by certain creditors asking for an 
order directing the compulsory winding up of the 
company there is no reason why the application 
for winding up should not be considered by the 
Court. 

In fact, it should be considered at the earliest 
possible moment. Even if an order for winding-up 
is passed, it will not interfere with any proper 
scheme being considered. AIR (Vol 26) 1939 Mad 
58: 48 JVILW 648: (1938) MWN 1082: (1938). 2 MLJ 
812; 180 Ind Cas 238 (DB). 

-Ss. 153 and 55 — Sanction of scheme — 

Scheme involving reduction of capital — Require¬ 
ments of S. 55 not complied with — Procedure to 
be followed. 

As the Companies Act expressly prescribes a 
special procedure for reduction of capital by S. 
55 and the several sections following it, a scheme 
involving a reduction of capital cannot be sanc¬ 
tioned unless the procedure for reduction of capi¬ 
tal has also been followed. 

It is however not necessary to dismiss the ap¬ 
plication lor sanction of the scheme if the require¬ 
ments of Section 55 and other sections have not 
been complied with, and the Court may direct the 
application to stand over in order to enable the 
company to advertise the petition and otherwise 
comply with the requirements of the Act for re¬ 
duction of capital. ILR (1949) I Cal 127: 53 CWN 
239. 

-Ss. 153, 55 and 58 — Application for sanction 


of sheme of arrangement — Scheme involving re¬ 
duction of capital and diminution of liability — 
Requirements of Ss. 55 and 58 not complied with 
— Procedure. 

If a scheme of arrangement involves a reduc¬ 
tion of capital, the special requirements prescrib¬ 
ed by S. 55 of the Companies Act must also be com¬ 
plied with. Further if the reduction of capital 
made by the scheme involves a. diminution of the 
liability in respect of unpaid share capital or pay¬ 
ment to any share-holder of any paid-up capital 
so as to entitle every creditor to object to such 
reduction the special procedure prescribed by S. 58 
and the several following sections must he followed. 

If. however, the special requirements of s. 55 
and the following sections have not been complied 
with, the Court need not necessarily reject the ap¬ 
plication for sanction of the scheme under S. 153 
■m r the Act but may well direct the application to 
stand over to enable I he company to comply with 
those requirements. (1949) 53 CWN 207. 


-S. 


10. Proxy. 

153 — Under S. 153. the Court has juris¬ 
diction to settle the terms of an instrument of 

proxy to be used at a meeting of creditors in any 
.'crm the Court thinks fit to prescribe, and hence 
hi so far as any rule of this High Court purports 
to fetter or restrict the Court’s jurisdiction in that, 
behalf it would be inconsistent with S. 153. pro 
Uni to inoperative and ultra vires, air (Vol ini 

T93? Rang 154 : 10 Rang 438: HO Ind Cas 133 
(DB>. 

-g 1 0.8 — Vole given In' an c'ceutor on holnK 

•f a deceased member must He disallowed, and, it 
is nof possible lo distinguish the cast' of a liquidator 

or a roe iv t. 80 Rom T.R 197: 10,S Ind Cas -1G5: MU 
(Vol 15) 1928 Bom 80. 


-S. 153 — Application for sanction of scheme 

— Meeting of creditors — Persons holding proxy 
from creditors — If can attend. 

Where on an application for sanction of a 
scheme of arrangement under S. 153 of the Com¬ 
panies Act, the Court directs the holding of a 
meeting of creditors, only creditors are entitled 
to be present at such meeting. Persons who hold 
proxy from creditors but who are not themselves 
creditors cannot attend the meeting, it is a well- 
established rule that at a meeting held of a class 
of persons, holders of proxies who do not belong 
to the class are not entitled to be present or vote. 
54 CWN 70: (1950) 20 Comp. Cas 164: AIR (Vol 37 ) 
1950 Cal 399. 

11. Sanction. 

(a) Duty of Court. 

(b) Jurisdiction of Court. 

-S. 153 — Sanction of scheme — Principles to 

be applied stated — Scheme coming before execut¬ 
ing Court — Objections by debtor under S. 47, 
Civil P. C. — Executing Court, when can go be¬ 
hind scheme — Proposal for arrangement with de¬ 
positors as well as creditor decree-holder — Preli¬ 
minary order to convene meeting — Scheme sanc¬ 
tioned — Creditor decree-holders included — Non- 
service of notice and holding meeting of two 
classes of depositors not separately — High Court’s 
jurisdiction, if affected. 

Where the proposal made by the company 
was to arrange with its depositors, as well with 
those who had already obtained decrees, and the 
preliminary order under S. 153 was to convene a 
meeting of depositors who had obtained decrees 
as also those who had not, and such a meeting 
was held and the scheme accepted at the meeting 
and sanctioned by the High Court included in its 
terms the former class: 

Held, that non-service of the notice of meet¬ 
ing held in pursuance of the order of the High 
Court under S. 153 and that no separate meeting 
of the two classes of depositors was held did not 
affect the jurisdiction of the High Court when it 
made the order under S. 153 sanctioning the 
scheme. This defect ought to have been pointed 
out at the time when the matter of sanction came 
up or thereafter, but to the Court- which had sanc¬ 
tioned the scheme. 

(Principles which must be kept in view before 
sanction is acceded explained.) AIR (Vol 24) 1937 

Cal 507 : 65 CLJ 3G7: 41 CWN 952 : 176 Ind Cas 
474 (DB). 

-S. 153 — Composition scheme — Rejection. 

Application to sanction scheme of composition 
and arrangement intended to keep sinking bank¬ 
ing companies afloat where its assets consist prin¬ 
cipally of monies lent out on mortgage, simple 
bonds, promissory notes, decrees of Court and im¬ 
movable properties but no cash. (1936) 63 Cal 99. 

-S. 153 — Order sanctioning scheme — Power 

ol Court to set aside — Remedy of aggrieved party. 

When a scheme is sanctioned bv the Court 
it is final so far as the Court .sanctioning it is 
concerned. As long as the order is not. perfected 
the Court may in exercise of its inherent power 
rehear the application for sanction. After the or¬ 
der is completed and filed the Court can do noth¬ 
ing except correcting accidental omissions or mis¬ 
takes in the order, and in a proper case reviewing 
the other order under C. P. Code. In such cir¬ 
cumstances the other remedy of the party aggrieved 
is to appeal from the order under S. 153 of the 

Companies Act. ILR (1949) 1 Cal 253: 53 CWN 
143. 
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holders had sufficient information and acted 
honestly and in good faith; and (4) whether con¬ 
siderations of public interest ought in the opinion 
of the Court, to override the decision of the cre¬ 
ditors or share-holders. 

The Court should decline to sanction a scheme 
in the interests of the public and of commeicial 
morality, if the management is found to have been 
euiltv of misconduct in relation to the affairs or 
the company. ILR (1949) 1 Cal 127 : 53 CWN 

239. 

_Is. 153 — Sanction — Duty of Court. 

In according the sanction to a composition 
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_S. 153 — Provisional or partial sanction of 

scheme — Power of Court. , 

Per Kapur J.: Under S. 153, Companies Act, 
the Court can either give its sanction to the 
scheme or refuse it. Besides these two altemar 
tives, no other alternative is available. There 
cannot be a provisional sanction or a partial sanc¬ 
tion or sanction with a condition. (1950) 20 Comp. 
Cas 68: AIR (Vol 37) 1950 EP 111 (FB). 

_S. 153 — (1882), S. 203 — Scheme — Sanction 

of. 


Under (S. 203) of the Companies Act, court 
cannot sanction a scheme which is neither a bona 
fide nor a workable one. 30 Ind Cas 386 : AIR 
(Vol 3) 1916 Mad 1218 (DB). 

_g. 153 ) — Sanction of scheme — Responsibi¬ 
lity of Court. r i ~ 

The circumstance that S. 153 or the Com¬ 
panies Act is in Part IV and not in Part V (Wind¬ 
ing up) has not done away with the ultimate res¬ 
ponsibility of the Court in the matter of sanction¬ 
ing schemes. The sanction of a scheme by the 
Court makes it binding on the company and ail 
its members and creditors whether they attended 
the meetings or not and whether they voted for 

it or against. . 

The responsibility of the Court is still greater 

when the creditors or share-holders who attended 
the meeting in person or by proxy and approved 
the scheme by the requisite statutory majority 
are only a fractional part of the general body of 
creditors or share-holders as the case may be. 

Before, therefore, the Court may take upon 
itself the responsibility of thrusting the scheme 
on all concerned it must look at the surrounding 
circumstances which led to the proposal of the 
scheme, and see whether the directions of the 
Court and the requirement of the statute were 
properly carried out and the meetings were pro¬ 
perly convened and conducted and whether the 
matter was considered from the proper point of 
view on relevant facts fairly disclosed and put 
before the meeting and. what is more, be satisfied 
that the scheme is a fair scheme and that there is 
no reasonable objection to it. 

The Court wiil reject the scheme if it is 
brought to its notice and it is satisfied that there 
has been any material oversight or miscarriage. 
The Court will be justified in rejecting the scheme 
if it is satisfied that material facts were inten¬ 
tionally withheld from or otherwise not placed 
before the meeting or that the object of the scheme 
is to prevent an enquiry into transactions which 
require investigation or that there has been flag¬ 
rant failure or disregard in complying with the 
provisions of the company law in managing the 
affairs of the company. ILR (1948) 2 Cal 404; 52 
CWN 425; (1948) 18 Comp. Cas 144. 


■S. 153 


(a) Duty of Court. 
Sanction of scheme ■ 


Principles — 


Duty of Court. 

If a scheme has been aprpoved and passed un¬ 
animously by the creditors and share-holders pre¬ 
sent in person or by proxy at their respective meet¬ 
ing held under directions of the Court, the Court 
shoud no doubt be sow to differ from them, but it 
should not blindly register the decision of the 
creditors and share-holders. 

The Court has to ascertain and be satisfied 
as to several matters the principal items of which 
are: (1) whether the provisions of the statute 
have been complied with; (2) whether the scheme 
is a reasonable and practical scheme or there is 
any reasonable objection to it; (3) whether in 
approving the scheme the creditors or share- 


scheme the Court has not only to see that the 
arrangement proposed and accepted by the majo¬ 
rity is reasonable and practicable, but also to see 
that one class of creditors or depositors does not 
feast upon the rights of another class. It has also 
to see that the provisions of the statute have 
been complied with, that the majority is acting 
bona fide and the minority has not been over¬ 
ridden. AIR (Vol 22) 1935 Cal 777 : G2 CLJ 33.9 
: 39 CWN 1199. 

_S. 153 (2) — Sanction of scheme — Duty oi 

Court. 

Even if a scheme is passed in the meetings of 
creditors or members by the requisite majority it 
can bind all the persons concerned, including the 
creditors and members, only if it is sanctioned by 
the Court. The sanction of the Court is not a 
formal matter; on the other hand, it is the duty 
of the Court to go into the whole matter carefully 
and to find out. 

(i) whether all the provisions of law and the 
directions of the Court itself in so far as they rel¬ 
ate to the holding of the meeting, the conduct of 
the proceedings of the meeting and the record of 
majority votes, etc., have been fully complied with, 
and (ii) whether the scheme is in the interest of 
the company as well as in that of its creditors and 
should be given effect to. 50 PLR 123: AIR tVoi 
35) 1948 EP 38: (1948) 18 Comp. Cas 2G5. 

_S. 153 — Leave to convene meeting — When 

may be granted — Scheme sanctioned by High 
Court in Indian Dominion — If binds creditors 
in Pakistan — Framing of such scheme — Infor¬ 
mation to be laid before Court — Duty of Courts 
in both Dominions to co-operate. 

Before giving a company leave to convene 
meetings of its creditors and share-holders under 
S. 153 of the Companies Act. the Court must be 
satisfied that the scheme of arrangement pro¬ 
posed by the company is a reasonable one and is 
capable "of being implemented by the company. 

Ordinarily a scheme sanctioned by a High 
Court in the' Indian Dominion will not per se be 
binding on the creditors in Pakistan which is a 
foreign state and will be no defence to their ac¬ 
tion in the Pakistan Court, There is no doubt, 
however, that on the principle of international law 
and as a matter of convenience, the Courts in the 
two Dominions will co-operate with each other 
and if an order for winding-up or scheme is made 
bv the Court in one Dominion the Court in the 
other Dominion will adopt ancillary proceedings. 
But in order to enable the Pakistan Court to treat 
the scheme sanctioned bv the Indian Court as the 
main proceedings and adopt ancillary proceedings 
there, the scheme should be so framed as to be 
reasonable and fair to the creditors in Pakistan. 
If the Indian assets yield a larger percentage of 
payment to the Indian creditors than the Pakis¬ 
tan assets will yield to the Pakistan creditors it 
will not be fair to frame a scheme on the base's 
of the Indian assets and liabilities alone and to 
distribute the assets amongst the Indian creditors 
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to the ecxlusion of the Pakistan creditors, just 
as in the converse case the scheme will be unfair 
to the Indian creditors. 

Notice of any scheme proposed in the Court 
of a particular country should go to all creditors 
wherever they may be, so that they can, if they 
like, come in and participate in the distribution 
under the scheme. For this purpose it is essen¬ 
tial to lay before the Court all relevant informa¬ 
tion as to the company’s entire assets and liabi¬ 
lities so as to enable the Court to judge whether 
the proposed scheme is a reasonable one. ILR 
(1849) 1 Cal 53: 53 OWN 183. 

(b) Jurisdiction of Court. 

S. 153 Application for sanction of scheme 
— Jurisdiction of Allahabad High Court — Bank 
incorporated in British India with registered office 
in N. W. F. P. — After partition, Bank registered 
m India under S. 277 and carrying on business from 
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resort to any of the provisions in Part IX (that 1 
is to say, the sections between 270 and 276). |! 

If, however, a petition for sanction of a scheme U 
of arrangement has been previously presented in 1 
the High Court at Calcutta where the company is 1 
registered, the Dacca High Court has jurisdiction 
to pass orders of an ancillary nature in pursuance I 
of the comity existing between a Court of one 
country and the Court of another co un try atr 
(V ol 26) 1939 Mad 318, Diss. from. (1949) i 
85. 

-S. 153 — Application for sanction of scheme — 

Company having registered office in Calcutta — 
Jurisdiction of Dacca High Court. 

The High Court at Dacca has jurisdiction to 
pass orders on an application for sanctioning a 
scheme of arrangement under S. 153, Companies 
Act, in respect of a company having its registered 
office in Calcutta. 53 CWN 85 (DR) Diss from 
(1950) 2 DR 201. ’ m * 


. A Bank was incorporated in British India un 
cler the Companies Act with its registered office ii 
the North-West Frontier Province. After 15 tl 
August, 1947, the bank became a company regis 
tered under the Companies Act in its applicatioi 
to Pakistan read with the India (Adaptation o 
Existing Indian Laws) Order, 1947. Thereafter th, 
Bank was registered in India under S. 277 of th< 
Act, in its application to India, as one of the com 
panies established outside British India. 

The majority of the creditors of the Bant 
migrated from Pakistan to India, and the entire 
business of the Bank was centralised in U P 
and was controlled from there. The Bank contiiiuec 
to function there for some time and thereaftei 

^ P ay ™ en f An application was made or 
behali of the Bank to the Allahabad High Courl 

under S. 153. Companies Act, for sanction ol 
a scheme of arrangement. 

men™ ’ . that 4 th ? Altahabad High Court had juris- 
diction to entertain the application. After the 

petition, the bank could not be considered a* 
a company registered under the Companies Act 
1fc . 1 s ooplinability to India, and its position, after 
ts Jj-pstration in U. P. under S. 277 of the Act 
uas that of an unregistered company. 

An application under S. 153 of the Act relating 
to an unregistered company” must be filed under 
he general law in (he High Court to whose uris- 
• etion the company had submitted or made itself 

S* ) vithin "'hose jurisdiction fhf prln! 
c-pal place ol business of such a company was situ- 

tt D Wh<f V the , Banl: established its “residence- in 
U. - anti Aiade it the principal nlace ol business 
J submitted to the Jurisdiction of the Court in 

59(MDB? R ' V0! 36> 1949 AU 778: TLR U950 > All 

~ S. 153 — Application for sanction of scheme — 
Company having registered office in Indian union 
— Jurisdiction of Dacca High Court. 

. T h f. Hi eh Court of Dacca in Pakistan has no 
Juiisd,,.non to entertain an application under s 

I heme u C ° mpanies Act for t’-e sanction of a 

if .redi ors ,T i n f n H mpnt bH " wn a co ‘>’Panv and 
' r cieaitois, if the company has Its registered 

ni ice in Calcutta in the Union of India. Such a 

P ‘^ n C0ln Panv is not a ‘company” within the 
definition of S. 2 ( 2 ). and the Dacca High Cinirt 
1 ] ot ' n Conrl'' within (he definition of S. 2 C3) 
loot, with s. 3 of (he Act to which S. 153 applies. 

>- A P r0cet -’ding under S. 153 cannot properly he 
egarded as a proceeding in a winding-up and (he 
junction of the Dacca Hi s h Conn hi “"soect 
c * that section cannot, therefore, be extended bv 


- S. 153 — Scheme sanctioned by Court other, 
wise than in course of winding up — Application 
for enforcing or modifying scheme or to adjudicate ( 

upan rights of parties arising thereunder_Juris. 

diction of Company Court. 

(1) When a scheme is sanctioned by the wind¬ 
ing up Court in course of winding up, the Court 
may stay the winding up except for the Purpose of 
giving effect to the scheme. In such a case the 
Court may exercise the powers of the winding up 
Court in matters arising under or out of the scheme 
as matters arising in winding up; 

(2) where a scheme is of the kind mentioned 
m S. 153-A or S. 153-B, Companies Act. and is sanc¬ 
tioned even otherwise than in course of winding 
up. even then the Court may by the order sanc¬ 
tioning the scheme or by any subsequent order 
make provision for all or any of the matters men¬ 
tioned in the several clauses of S. 153-A (1) or 
in S. 153-B; 

(3) where a scheme which is not of the kind 
mentioned in S. 153-A or S. 153-B is sanctioned 
otherwise than in the course of winding up, the 
Court sanctioning the scheme has no further seisin 
on the scheme and has no jurisdiction or powers 
ns the Company Court to entertain any application 
for enforcing the scheme, or modifying the scheme 
or to adjudicate upon the rights of parties arising 
under or out of the scheme and parties claiming 
under the scheme or de hors the scheme must 
assert their rights in regular suits or other proceed¬ 
ings as may be permissible in law; 

(4> neither the Company, nor the creditors nor 

the members can by a provision in the scheme 

which is within clause (3) above confer jurisdiction 

on the East Punjab High Court which that Court 

ooes not either under the East. Punjab High Court 

Order read with the Letters Patent of the Lahore 

High Court or under the Companies Act or other, 
wise possess; 

(M nor can the Court bv sanctioning a scheme 

which comes within Clause (3) above including a 

clause reserving power to the Court to entertain 

Rations subsequent to the sanction arrogate to 

itself powers and jurisdictions which it does not 

either under the East Punjab High Court Order 

rend with the Letters Patent of the Lahore High 

( hurt, or the Companies Act or otherwise possess. 

MP50) 20 Comp. Cas 68: AIR (Vol 37) 1950 EP 111 
(FB). 

^ s - 276 ami 277 — Company having regis- 

(rrcfl office in Pakistan — Sanction of scheme of 
arrangement — Jurisdiction of Indian High 

( ourt. 

Per Full Bench (Karnam Singh J.. contra);— 

A High Court in India has jurisdiction to sanction 
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a scheme of arrangement in respect of a company 
whose registered office is in Pakistan and which 
has complied with the requirements of Section 277 of 
the Companies Act. In other words, Section 153 of 
the Companies Act applies to such companies. 

Per Khosla J.— Section 153 (6) of the Com¬ 
panies Act provides an exception to the provisions 
of Section 276 of the Act and the general rule laid 
down in Section 276 is not absolute. Therefore, if 
a foreign company has complied with the require¬ 
ments of S. 277 and it is to be treated as an un- 
registered company for the purposes of Part IX of 
the Act, it is a company liable to be wound up 
within the meaning of S. 153 (6) and, therefore, 
a scheme of arrangement can be sanctioned in res¬ 
pect of such a company. 

Per Kapur J.— For the purposes of winding 
up, an “unregistered company” would be covered 
by the definition of the "company” given in S. 2 
<2) of the Companies Act. Section 153 (6) of the 
Act enlarges the definition of the expression “com¬ 
pany” and brings within its ambit all companies 
which can be wound up under the provisions of the 
Act which would include foreign companies. 

Per Hamam Singh J., contra:— (1) S. 276 
of the Companies Act renders inapplicable to un¬ 
registered companies the whole except Parts IX 
and V of the Act. (2) Provisions contained in Sec¬ 
tion 153 of the Act are not provisions with respect 
to the winding up of a company and that being 
su the application of S. 153 to a foreign company 
is excepted by S. 276 of the Act. (3) The ex¬ 
pression “liable to be wound up” in S. 153 (6) 
is not interchangeable with the expression “can 
be wound up” and the special definition of the com¬ 
pany given in S. 153 (6) renders inapplicable the 
provisions of S. 153 to companies which are not 
exposed to being wound up under S. 162 or S. 203 
of the Act. (4) A High Court in India not hav¬ 
ing jurisdiction in Pakistan has no jurisdiction to 
sanction a scheme of arrangement with resnect 
to a company having its registered office in Pakis¬ 
tan. 52 PLR 349 : AIR (Vol 38) 1951 Simla 145 

(FB). 

11A. Scheme. 

-S. 153 — Composition. 

A scheme sanctioned under S. 153 does not date 
back to the time when the Bank suspended pay¬ 
ment but operates only from the date of sanction. 
Where before date of sanction a person was credi¬ 
tor to the extent of Rs. 4,000 and a debtor to the 
extent of Rs. 2,000 he must be relieved from liabi¬ 
lity as a debtor and must be deemed to be a credi¬ 
tor to the extent of Rs. 2,000. 106 PWR 1917: 40 

Ind Cas 904 : AIR (Vol 4) 1917 Lah 386 (DB). 

_S. 153 — Scheme — Date of operation. 

A scheme under the section is binding on the 
creditors from the date when it is arrived at. The 
sanction of the Court has a retrospective effect. 
(1938) ILR (1938) 1 Cal 121 : 65 CLJ 503: 41 CWN 
1272 (DB). 

-S. 153 — Scheme not fixing time for payment 

to creditors — Payment to creditors within reason¬ 
able time — If implied. 

If a scheme sanctioned by Court under S. lo3 
of the Companies Act has not expressly fixed a 
time within which the creditors would be paid, 
the scheme cannot go on for ever. In such circum¬ 
stances, the law will imply that the payment would 
* be made to the creditors within a reasonable time. 
(1947) 51 CWN 791 : (1947) 17 Comp. Cas 206 
_g 153 ! — Company — Compromise or arrange¬ 
ment among creditors — Sanction of Court — Date 
when arrangement becomes operative. 

The compromise or arrangement contemplat¬ 
ed by S. 153 of the Indian Companies Act becomes 
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binding from the date when it is arrived at, sub¬ 
ject to the sanction by court. If that sanction be 
refused, the agreement is without effect j but n 
sanction is given the agreement takes effect, not 
from the date of sanction, but from the date when 
it is made. 46 IA 135; 36 MLJ 526: 17 ALJ 533. 
23 CWN 697: 21 Bom LR 481: 22 OC 106; (1919) 
MWN 500- 1 UPLR (PC) 51: 30 CLJ 214: 26 MLT 
178: 6 OLJ 423: 10 LW 374; 50 Ind Cas 429 : AIR 

(Vol 6) 1919 PC 9. 

_S. 153' — Scheme for restarting, consideration 

In considering a scheme the wishes of the cre¬ 
ditors and the contributories have to be consult¬ 
ed and not the wishes of any person who may 
have propounded a scheme. AIR (Vol 19) 1932 
Bom 78 : 33 Bom LR 1495: 56 Bom 16: 136 Ind Cas 

491 (DB). 

_S. 153 — Scheme of re-organization — Consi¬ 
deration. , _ 

It is not the function of the Court on a 

scheme being presented before it to substitute its 
own scheme for the scheme presented to it for 
sanction and if the Court is of opinion that un¬ 
less some radical amendment is effected, or the 
scheme is fundamentally altered, it ought not to 
be sanctioned, it is the duty of the Court to reject 
the scheme. 

The Court must look at the scheme, and see 
whether the Act has been complied with whe¬ 
ther the majority are acting bona fide, and whe¬ 
ther they are coercing the minority in order to 
promote interests adverse to those of the class 
whom they purport to represent, and then see 
whether the scheme is a reasonable one or whe¬ 
ther there is anv reasonable objection to it. or 
such an objection to it as that any reasonable man 
might say that he could not approve of it. 

Per Cunliffe J.— The Court is not a mere 
machine for registration. It will look into the 
proposed scheme much as a Court of Appeal will 
canvass, if asked to do so, the decision of a Jury, 
to ascertain if there was reasonable evidence to 
support their verdict, but it will always also pre¬ 
fer a living scheme to a compulsory liquidation 
bringing about an end to a company and usually 
without any hope of payment in full. The onus of 
showing that any scheme is unreasonable will 
prima facie fall on the objectors. AIR (Vol 19) 
1932 Rang 154 : 10 Rang 438 : HO Ind Cas 133 
(DB). 

_S. 153 — Scheme approved by creditors and 

share-holders — Power of Court. 

The fact that share-holders and creditors of a 
company have approved of a scheme of compro¬ 
mise or arrangement as contemplated by S. 153, 
does not mean that the Court is bound to accept 
the scheme. It is the Court’s duty to examine the 
proposal and decide whether they are fan* and rea¬ 
sonable, taking everything into consideration. That 
the share-holders and creditors have approved of a 
scheme will, of course, carry weight but there may 
be more important considerations. 

Taking several factors into consideration, the 
Court rejected the scheme. AIR (Vol 27) 1940 
Mad 621 : (1940) MWN 252 : 51 MLW 639: 192 

Ind Cas 853 (DB). 

12. Variation of scheme. 

_S. 153 — Confirmation by Court — Subsequent 

variation. 

Upon confirmation by the Court of a scheme 
of arrangement, that scheme becomes by virtue of 
S. 153 binding upon the creditors, the share¬ 
holders and the company alike. Its terms can 
thereafter only be varied by order of the Court 
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after the variation has been approved at meetings 
of the creditors and share-holders. 

It is not, therefore, possible for the company 
or its directors or share-holders whether by reso¬ 
lution or ratification or otherwise to alter or vary 
the scheme under the guise of a compromise with 
a share-holder as no variations of or departure 
from that scheme can be validated by the mere 
acquiescence of the share-holders & creditors. AIR 
(Vol 25) 1938 PC 284: 5 BR 178: 1938 AWR (HC) 

68 CLJ 567: 43 CWN 205: (1939) MWN 78: 
(1939) 1 MLJ 98 : 1939 OWN (CC) 249: 49 MLW 

?? 4 ;« 41 r.? LR 177; 41 Bom LR 147 • ILR (1939) Lah 

820 ' ILR (1939) Kar (PC) 16: 178 Ind 

cas oo9. 

Court ***** Scheme — Modification — Powers of 

The Court has no power to modify or alter a 
scheme without the consent of those who agreed 
to it. The powers of the Court under the Com¬ 
panies Act are strictly limited to those given in 
specific sections. Under S. 153, it may order a 
meeting to oe held to consider a scheme of arrange¬ 
ment and may grant or withhold sanction of such 
scheme. It cannot modify or alter or expunge any 

part of it without the consent of those who have 
agreed to it. 

A depositor in certain loan company obtained 
a decree lor his deposit and subsequently at a 
meeting for approving the scheme at which he 
was present and departed after filing objection to 
scheme, the scheme was modified' whereby the 
decree-holders against company were to be treated 

as depositors. The scheme was sanctioned by the 
Court. The decree-holder applied for execution 
of decree but it was dismissed holding that the 
scheme was binding on him. He did not apnea 1 
against this decision but more than three years 
after the sanctioning of the scheme, applied to 
cancel it or to modify it by expunging the clause 

whereby the decree-holders were also included 
among the depositors; uaea 

Held, that the application to cancel or with¬ 
draw the sanction already given should not be allowed 
alter such a long delay. AIR (Vol 24) 1937 r-il 
667; 41 CWN 599: 175 Ind Cas 892. 


7“ ,oClleni e — Alteration of scheme pass- 
meetin g — Court has no power to modify 

AIR J V °l 24) 1937 Cal 401: 172 Ind Cas 717. 

S. la.3 — .Scheme — Court’s power to modify. 

limit2“ po ' vers under s - ir >3. are strictly 
limited. The Court may either sanction or refuse 

to sanction a scheme approved by the company 
and its creditors o r its members. It has no power 
to modify or alter the scheme unless the company 
and Us creditors or members have had an oppor¬ 
tunity ot considering the scheme again along with 
such suggested modifications and have agreed 
thereto. AIR (Vol 24) 1937 Cal 124- ILR ( 1937 ) l 
Cal 3G8: 172 Ind Cas 349. ' U9J7) 1 

~ S. 153 Depositor becoming decree-holder _ 

Company subsequently embarking on scheme _ 

Depositor, if bound — Remedy. 

A depositor ceases to be a depositor when he 

a d a ec,t< l; C : e , e against the company and becomes 

of sneb Ho ‘‘ 7f nst iL Whcn after passing 
of such decree, the company embarks upon a 

£ nnV ,U w meetin S is (>a,led and notice is sent 
to all depositors, the decree-holder creditors are 

froi b °i Unc i lo attend (lie meeting and any scheme 
fidined at such a meeting is not binding on them 

The meeting, though sanctioned by (he Court. 

has no right by a mere definition to include the 

decree-hojde 1 - 8 within the scope of depositors, any 

i.oie dan a company has the right by definition 

to include its general trade creditors. * 


1295 

Where the meeting includes the decree-holder* 
as depositors and the Court sanctions it per in 
curiam or because the circumstances are not sufff 
ciently explained to the Judge, the decree-holder* 
can get the scheme modified by the Court bv hav 
mg such portion of the scheme which affects them 
expunged from the scheme. AIR (Vol 22) 1935 Ca! 
117: 38 CWN 1171: 155 Ind Cas 811. Cal 

~— s - 153 -- Arrangement —- Effect — Modifica 
tion by Court. yy 

It is usual for the scheme to contain a pro¬ 
vision empowering some one, be he a Liquidator 
or some other officer of the company, to assent to 
any such modification as the Court may think fit 
to impose. In the absence of any such person it 
is not open to the Court suo motu to impose on 
tile creditor any condition which will operate bv 
way of modification of the scheme especially in 
the absence of the consent of the persons 'who 
^ av ’ e entered into the arrangement. AIR (Vol 21) 

SsSfaS 1 ;Di ?! 0,1 M3 ’ 38 cw " K 


S. 158 Scheme of composition sanctioned by 
Court — Variation — Jurisdiction of Court. 

The Court has no jurisdiction to vary or modify 
a scheme after it has been confirmed by the Court 
and after it became binding upon the creditors and 
the share-holder of the company. Thereafter its 

^ fti n . S f c i? n 0nIy J? e varied by an order of the Court 
aftei the variation has been approved of at the 

meeting of the creditors and of the share-holders 

! ? ot P°fs ibl e for the company or its Directors 

CWN 8o" h ° dei ' S t0 Vaiy the scheme - (1950) 54 
- S. 153A. 


S. 153-A — Scheme and order of Court ap 
proving it directing transfer of assets and liabi 
Mies of a company in liquidation to another com 
Documents transferring such assets antf 
liabilities — If liable to stamp duty under the 
>tanip Act (II of 1899), Sell. I, Arts. 23 and 2 (10) 

A scheme of arrangement under S. 153-A oi 
the Companies Act was approved bv the Court 
and .he order of Court provided that for the pur- 
poses of carrying out the scheme the official liqui¬ 
dators of the company in liquidation should trans- 
fei its assets and liabilities to another limited com¬ 
pany which was to float a number of joint stock 
companies lor taking over the assets and liabilities 
of the company in liquidation. The official liqui- 
(1 a tors transferred the assets and liabilities of the 
mpany in liquidation to the transferee company 
unaer a deed oi indenture and the transferee com- 
pnnv transferred to newly fioated companies tak- 
ng over the assets and liabilities of the branches 
>\ deeds oi indenture. The deeds contained fur- 
her convennnts by the transferee as to payment 
of consideration in the matter. A newly fioated 
company which had taken over the assets and lia- 

‘ * ,!f °‘ a bl * an ch filed suits in the District Mun- 

sns c °urt on promissory notes executed in favour 

j the branch. On a question whether the deeds 

m transfer of the assets and liabilities were liable 
to stamp duty. 

Held; I he t ide of the transferee company to 
the property and assets transferred 'as the result 
of the order of Court under S. 153-A of the Com¬ 
panies Act. is derived from and by the force of 

J? 1 c e1 ’ of tlle Court itself. Where however docu. 
.en .s whicb are in form transfers of assets and 

nm c , f by act of Parses though carried out 
la'?, - n , fc t0 the order of Court are executed they 
™ n <*be regarded as vouchers passed bv the par- 

l? kei ;. of their baying carried out. the terms 
the Courts order. Such a document is a con- 
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> veyance as defined by S. 2, Cl. (10) and Art. 23 of 
the Stamp Act and is to be stamped as such. The 
• transfers cannot be treated as deeds of composi- 
5 tion within the meaning of Art. 22. 

The plaintiff suing on the promissory note can 
i establish its title to recover the book debts of 
the branch taken over by it on the basis of the 
order of the Court approving the scheme of 
arrangement. Under Section 38 (2) of the Stamp 
Act the documents have to be sent by the Munsif 
to the Collector who has to levy the proper duty 
and the penalty in respect of those documents. 
ILR (1951) Mad 111: 63 LW 756: 1950 Comp. Cas. 
214: (1950) 2 MLJ 216 ; AIR (Vol 38) 1951 Mad 
209 (PB). 

-S. 153-B. 

-S. 153-B — Acquisition of shares — Scheme — 

Court, if can enquire into merits of scheme — 
Opinion of majority — Onus. 

Section 153-B, provides that where there is a 
contract or scheme for the acquisition by one com¬ 
pany of shares in another company, which has 
v been accepted by the statutory majority (three- 
fourth) of share-holders in the latter company, 
the transferee company can acquire compulsorily 
the shares of the minority, unless the Court orders 
otherwise. Section 153-B does not confer any 
right on the Court to consider the merits of the 
contract so far as concerns the majority of share¬ 
holders who have accepted it. In their case, the 
matter is complete; the contract has gone through. 
As regards the minority, the section seems to be 
based on the view that prima facie the minority 
are acting unreasonably in refusing to come into 
line with the majority, and ought to be forced 
into line, unless the Court orders otherwise. The 
Court must consider whether the attitude of the 
minority was reasonable. The burden is upon the 
dissentients to adduce reasons for thinking that 
the majority of share-holders were wrong. The 
Court ought not to limit the class of cases in which 
the Court should take action under S. 153-B. The 
Court would be justified in not accepting the opi¬ 
nion of the majority of share-holders where there 
has been misrepresentation which may have in- 
. fluenced the view of the majority of share-holders, 

w J 

or where there is the possibility of some unfair 
dealing, for example, the directors of the trans¬ 
feror company having some ulterior motive in ad¬ 
vising the share-holders to accept the offer; or 
the majority of share-holders having some inte¬ 
rest conflicting with that of the minority, for in¬ 
stance. being interested in the transferee company, 
and, therefore, willing to accept a less value for 
their shares than they would have accepted if they 
had had no such interest. In cases of that sort, 
the Court would certainly look critically at the opi¬ 
nion of the majority of share-holders. But if the 
Court starts with the presumption that the majo¬ 
rity of share-holders were right, it is no good, 
allowing Counsel for the dissenting share-holders 
* to indulge in detailed criticisms of the valuation 
on which the offer was based or accepted, where all 
the facts on which those criticisms are founded 
were before the company when the majority of 
share-holders accepted the offer. Under S. 153-B 
the Court can direct that the transferee company 
is not to exercise the powers of compulsory pur¬ 
chase given by the section over the shares of the. 
dissenting members but, the Court has no power to 
direct the transferee company to pay the dissent¬ 
ing members something which they have not offer¬ 
ed to pay. In cases where the Court is asked to 
approve a contract the Court cannot require the 
purchaser to disclose the basis on which his offer 
was made. AIR (Vol 30) 1943 Bom 325: 45 Bom 


LR 633: ILR (1943) Bom 581: 209 Ind Cas 382 
(DB). 

-S. 153-B — Court’s jurisdiction to intervene 

under S. 153-B. 

Per Kania J.— The Court’s jurisdiction to in¬ 
tervene under S. 153-B is not limited to cases of 
misrepresentation and fraud. AIR (Vol 30) 1943 
Bom 325: 45 Bom LR 633: ILR (1943) Bom 581: 
209 Ind Cas 382 (DB). 

-S. 153-B — Valuation of concern — Expert 

valuation. 

Per Kania J.— In valuing concerns, where the 
assets are admittedly worth over two crores of 
rupees, a difference in value of a few thousands 
or even a lac or two on one item can hardly justify 
the Court in interfering, because another expert 
might urge that on another item there was an 
over-valuation. AIR (Vol 30) 1943 Bom 325: 45 
Bom LR 633: ILR (1943) Bom 581 : 209 Ind Cas 
382 (DB). 

-S. 153-B — Costs under S. 153-B. 

Per Kania J.— Generally in a petition under 
S. 153-B, costs should follow the event in the nor¬ 
mal course. AIR (Vol 30) 1943 Bom 325: 45 Bom 
LR 633: ILR (1943) Bom 581; 209 Ind Cas 382 

(DB). 

-S. 154. 

-S. 154 — Scope — Conversion — Private or 

public company, whether can be converted into 
public or private company. 

Section 154, deals with the conversion of a 
private company into a public company, and the 
section is based upon the assumption that such a 
conversion can be made by merely altering the arti¬ 
cles. The purpose of the section is to ensure that 
when a company has been converted from a pri¬ 
vate company to a public company, certain infor¬ 
mation must be sent to the Registrar of Joint Stock 
Companies, and if such is not done, certain penal¬ 
ties are provided. There is nothing in Section 154 
from which it can be inferred that a public com¬ 
pany cannot be converted into a private company 
by alteration of the articles. There was no need 
for a specific section to deal with such a conver¬ 
sion, because the information which Section 154 
requires to be sent to the Registrar need not be 
sent where the conversion is from a public com¬ 
pany into a private one. In short, where such a 
conversion takes place, there is no need for a 
section corresponding to Section 154. Hence a 
public company can be converted into a private 
company by suitable amendments made to the 
Articles of Association of the company. It is not 
necessary to wind ud the company and reconsti¬ 
tute it. AIR (Vol 30) 1943 Pat 278; 22 Pat 204: 10 
BR 4; 24 PLT 226 : 207 Ind Cas 630 (DB). 

-S. 154 — Articles amended — Confirmation of 

High Court. 

Amendment to the Articles of Association of 
a company do not require the confirmation of the 
High Court. AIR (Vol 30) 1943 Pat 278: 22 Pat 
204 : 10 BR 4: 24 PLT 226: 207 Ind Cas G30 >DB) 

-S. 156. 

1. Applicability and scope. 

2. “Assets of the company”. 

3. Interest. 

4. Members — liability of. 

5. Past members — liability of. 

6. Set-off. 

1. Applicability' and scope. 

-Ss. 156 and 1S6 — Applicability — Summary 

order under S. 186 — Conditions for making — 
Option of liquidator in respect of unpaid call — Suit 
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in respect of call beyond time without approaching 
Court under S. 187 — Effect. 

An order under S. 186 of the Companies Act can 
only be made in respect of contractual debts due 
by the contributory to the company. Section 186 has 
no reference whatever to the statutory liability creat¬ 
ed by S. 156. It is only those debts which a liqui¬ 
dator can realise by means of a suit that can be 
ordered to be paid by the Court under S. 186. The 
liquidator, instead of having to institute a suit against 
a contributory, is allowed to come to Court and ob¬ 
tain a pay order under S. 186. 

If the company’s claim is barred by limitation 
m respect of a contractual debt due by the defen¬ 
dant, the liquidator cannot obtain an order under 
S. 186 That section does not create new liabilities 
or confer new rights on the liquidator but merely 
provides summary proceedings in the winding up by 
the Court against debtor-contributories for enforcing 

^ 1 Q/"> . . ^ power of Court, under 

o. 186, to order payment is discretionary. 

In summary proceedings so instituted every ob¬ 
jection is just as open to the person sought to be 
charged as it would have been if a suit had been 
brought by the liquidator in the company’s name 
tor the same money. 

The debt in respect of a call does not stand on a 
different footing on the ground that it might become 
a statutory liability under S. 156 of the'Companies 
Act. For the statutory liability to arise, there must 
be a call made by the Court and in the absence of 
such a call the statutory liability cannot be realised 
by the liquidator. 

The liquidator has his own powers whether a call 
is within time or barred by limitation. If the call is 
within time he might file a suit or proceed under 
S. 186. II the call is barred by limitation, he has to 
go to the Judge in chambers under S. 187 of the 
Act and satisfy him that the position of the company 
is >uoh that that call should be enforced by a call 
made by the Court in the winding up proceedings. 

but il he docs not choose to proceed under S. 187, 
and files a suit he cannot get over the bar of limita¬ 
tion by saying that because the winding up order 
lias been made, the debt has become a statutory 
debt or the period of limitation has been extended 
and that a fresh start of limitation is furnished by 
the winding up order. AIR (Yol 37) 1950 Bom 386: 
52 Bom LR 559 (DB). 

Ss. loG and 187 — Scope and effect of — Con¬ 
tractual. debts due to company and statutory debts 
Distinction as to nature and mode of recovery and 
limitation — Suit by liquidator for unpaid call — 
Limitation — Order of winding up — Fflecl _ 

Fresh starling point — If afforded — Limitation 
Acts, Arts. 112 and 120. 

A clear distinction has to be made between debts 
' to a company which are contractual debts and 
dw-ts due to the company which are statutory debts 
Ip reason ol S. 156 uf the Companies Act. A liqui¬ 
dator is under no obligation to follow any particular 
procedure or to obtain the sanction of the Court in 
one r to realise a contractual debt. 

11“ is within his rights to file a suit for that pur- 
p<i>e; but he must do so within the time limited by 
Ait. 112 ol tin* Limitation Act, and lie cannot get 
an extended period of limitation merely because of 
a winding up order. Once limitation begins to run 
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no subsequent event will stop it and the winding up 
order cannot furnish a new period of limitation. 

If the liquidator wants to recover a debt which 
is a statutory debt created by reason of S. 156 of 
the Companies Act, he cannot recover it by any 
other method except by the mode laid down by 
S. 187 of that Act. The distinction is due to the fact 
that contractual debts constitute the assets of the 
company and the assets have got to be realised by 
the liquidator on the company being wound up. 

The statutory liability of a contributory under 
S. 156 is entirely a different matter. It is not to be 
realised in the ordinary course, but only after the 
Court has applied its mind to the various conside¬ 
rations laid down in S. 187. It is, only when the 
Court is satisfied that the contributory should be 
called upon to discharge his statutory liability that 
the Court may make a call and ask him to discharge 
the liability. 

It is open to the liquidator to recover or realise 
an unpaid call as a statutory debt under S. 156 and 
to ask the Court after approaching it under S. 187, 
to make a call in which case he would not be met 
by the bar imposed by Art. 112 of the Limitation 
Act. If ho does not choose to do, but chooses to file 
a suit, it is one to recover a contractual debt and 
must be subject to the limitation under Art. 112. 
If the statutory liability is to be enforced, then 
Art. 120 and not Art. 112, Limitation Act, would 
apply. But Art. 120 cannot be availed of when the 
liquidator has not adopted the proper procedure for 
realising the statutory liability of the contributory. 
10 Bom 483 Diss. AIR (Vol 37) 1950 Bom 386: 52 
Bom LR 559. 

-S. 156 — Scope and effect — Contributory — 

Liability of member whose name appears on regis¬ 
ter in the absence of rectification. See Companies 
Act, Ss. 38, 184 and 156. AIR (Vol 37) 1950 Bom 
217: 52 Bom LR 40. 


--Ss. 156(1) and 159(1) — Applicability — Suit 

by liquidator of company for recovery of unpaid calls 
from contributory — Limitation — Limitation Act, 
Arts. 112 and 120. 

The words “calls made by the liquidator*’ in S. 159 
(1), Companies Act, have been somewhat loosely 
used as equivalent to “calls made in liquidation pro¬ 
ceedings;’’ and in this sense S. 159 does not at all 
deal with that portion of a contributory^ liability 
which represents an amount equivalent to calls made 
before the winding up order and remaining unpaid. 

It only provides that in the ease of calls made 
in liquidation proceedings the time for payment is 
the time specified in the calls. It does not follow 
Irom this that a contributory does not become liable 
to pay anything until a call is made in the liquida¬ 
tion proceedings. 

It is obvious that in enforcing the liability of a 
contributory in respect of unpaid calls the liquidate 
is not seeking to recover the calls as such. The 
liability to pay the calls was ex contractu while the 
liability to pay the amount of the unpaid calls as i 
contributory is ex lege under S. 156. Article 112 o 
the Limitation Act has therefore no application t( 
a suit under S. 156 (1) by the company in liquida 
tion by its liquidator for recovery of calls in arrears 

The liability ex lege arises upon the winding uj 
order being made and Art. 120 of the Limitation Ac 
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applies to the suit. (1950) 1950-20 Com Cas 15 
(Bom). 

-Ss. 156 and 40 — Contributory, who is. 

After the commencement of the proceedings for 
the winding up of a company, the fact that the 
share-holder whose name stands and has been for 
over a year in the register of the company became 
a member under an instrument of transfer which be¬ 
ing improperly stamped cannot be admitted into evi¬ 
dence or acted upon, cannot be taken into account 
and the share-holder must be treated as a contribu¬ 
tory. It is too late in such a case to fall back upon 
the illegality of the transfer and to urge that the 
share-holder is not to be treated as a contributory. 
AIR (Vol 31) 1944 Pat .226: 23 Pat 182: 218 Ind 
Cas 202 (DB). 

-S. 156 — Calls — New liability — Previous 

calls made and becoming time-barred — Effect of. 

New liability to contribute under S. 156, arises for 
the first time upon the winding up and is unaffected 
by the fact that previous calls have been made by 
the Company and have become barred by limita¬ 
tion. AIR (Vol 28) 1941 Cal 143: ILR (1940) 2 Cal 
175: 45 Cal WN 879: 194 Ind Cas 59. 

-S. 156 — Scope — Liability of share-holder for 

unpaid calls. 

Section 156, imposes new rights and liabilities 
upon share-holders as soon as the liquidation pro¬ 
ceedings start. As soon as a company goes into liqui¬ 
dation, this section saddles the share-holders with a 
new liability in respect of unpaid calls and such un¬ 
paid calls are recoverable at the instance of the Liqui¬ 
dators though barred by time. AIR (Vol 22) 1935 
Lah 335: 38 PLR 587: 16 Lah 1055: 156 Ind Cas 
951 (DB). 

-S. 156 — Contributories, liability of. 

Section 156, proceeds on the assumption that the 
contributories are all innocent parties and that they 
must contribute equally towards the loss sustained 
by the company for no fault of theirs subject, how¬ 
ever, to certain equities which are contained in the 
exceptions to that section. AIR (Vol 21) 1934 Sind 
39: 149 Ind Cas 869. 

-S. 156 — Share money — Liability of contribu¬ 
tories as regards balance of share money becomes 
claim only when Court is satisfied that call is neces¬ 
sary. AIR (Vol 17) 1930 All 617: 124 Ind Cas 726. 

-S. 156 — Share-holders holding fully paid up 

shares at the time of liquidation are not contribu¬ 
tories. AIR (Vol 11) 1924 All 772: 81 Ind Cas 508: 
46 All 759: 22 ALJ 719: 5 LRA Civ 518 (DB). 

-S. 156 — Suit by contributories after winding 

up order. 

An action by the contributories after a winding 
up order, for the determination of their liability is not 
contemplated by the legislature. This matter cannot 
be decided by any other court than the court con¬ 
ducting the liquidation. AIR (Vol 4) 1917 Lah 391: 
13 PR 1917: 29 PLR 1917: 37 Ind Cas 791. 

-S. 156 — (S. 61 of 1882 Act) — Liability, nature 

of — Limitation Act, Art. 112. 

The liability created by S. 61 of the Companies 
Act, Ls a new one and the fact that the recovery of 
the call would be barred if sued for by the company 
before liquidation does not affect the one created by 
S. 61. (1907) 31 Mad 66 (67): 3 MLT 250 (DB). 


2. “Assets of the company”. 

-S. 156 — Assets — Uncalled capital company's 

assets or capital — Under articles preference share¬ 
holders entitled to return of capital in priority to 
other share-holders — Whether can be repaid their 
repayment of investment out of calls — Payment of 
dividends on preference share. 

The unpaid or uncalled capital upon issued shares 
forms part of the capital or assets of the company. 
The fact that it has not been called up before the 
winding up but remains unpaid until the Liquidator 
has exercised his powers under S. 156, does not make 
the unpaid share capital excluded from the assets or 
capital of the company. 

Hence, where under the articles of a company 
the preference share-holders are entitled in winding 
up to return of capital in priority to other share¬ 
holders, the unpaid ordinary share capital can be 
called up to meet the amount required to repay the 
preference share capital. 

Such payment, of course, is subject to the dis¬ 
charge of all debts owing by the company and pay¬ 
ment of charges ranking prior to the preference 
shares. But the preference share-holders are not en¬ 
titled to dividend when the company has made no 
profits at all. AIR (Vol 23) 1941 Mad 806: (1941) 2 
MLJ 94: 54 MLW 745: 1941 MWN 972: 199 Ind 
Cas 602. 

3. Interest. 

-S. 156 — Liability, nature of — Interest prior 

to payment order. 

The liability created by S. 156, is a new liability 
and no provision is made for interest therein. It may 
be that when a Court makes a payment order under 
that section it could direct future interest on the 
amount fixed in the payment order until realization, 
but it cannot include interest prior to that time. 
AIR (Vol 23) 1936 Lah 739: 166 Ind Cas 745 (DB). 

4. Members — Liability of. 

-S. 156 — Calls — Failure of share-holder to 

pay — Liquidation — Liquidator, can make call for 
dues irrespective of limitation — Court, can enforce 
call. 

Where a share-holder of a company has failed to 
pay for shares allotted to him as a signatory to the 
Memorandum of Association or on application, he 
can, in the event of the company going into liquida¬ 
tion, be placed upon the list of contributories and the 
Liquidator can make a call upon him for what is 
due, irrespective of any question of limitation, in 
which case the Court can enforce the call without re¬ 
quiring the Liquidator to institute a suit. AIR (Vol 
28) 1941 Mad 565: ILR (1941) Mad 538: 53 MLW 
321: (1941) 1 MLJ 369: 1941 MWN 275: 199 Ind 
Cas 848 (DB). 

-S. 156 — A member of a Company in liquida¬ 
tion is liable in respect of unpaid calls even though 
the calls were made by the Company before it went 
into liquidation, and a suit of the Company for its 
realisation had become barred by time under 
Art. 112, of Limitation Act. The principle is that 
when a Company goes into liquidation, S. 156, Com¬ 
panies Act creates a new liability on the share¬ 
holders in respect of such calls which is distinct from 
and independent of the rights which the Company 
had against them before the winding up. AIR (Vol 
21) 1934 Lah 1015: 36 PLR 282: 155 Ind Cas 16. 
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-S. 156 — Liability of share-holder, nature of. 

The liability of a share-holder under S. 156 in 
respect of the shares held by him is absolute and 
Hows from the fact of his being on the register, in 
respect of these shares. Though the original contract 
of allotment may supply the reason for his name 
having been placed on the register in respect of the 
shares, after the winding up, his liability in respect 
of the shares arises ex lege and not ex contractu. 
AIR (Vol 19) 1932 PC 240: 9 OWN (CC) 839: 36 
MLW 529: (1932) MWN 1141: 63 MLJ 859: 35 Bom 
LR 312: 54 All 827: 37 Cal WN 373: 57 CLJ 157: 
60 IA 1: 139 Ind Cas 552. 

S. 156 — Share-holder obtaining shares with 
collateral agreement for commission — Breach or un¬ 
enforceability of agreement does not interfere with 
his liability as contributory. AIR (Vol 17) 1930 All 
357: 1930 ALJ 139 (DB). 

S. 156 — Application for winding up — The 
qualification in Cl. 4, S. 156 that a member shall not 
be liable to pay more than the unpaid amount of his 
share does not make him the less a contributory in 
the particular case where the capital is fully paid up 
and a petition for winding up by members who have 
paid up their share capital fully is maintainable un¬ 
der S. 166. AIR (Vol 17) 1930 Mad 240: 57 MLJ 
426: 120 Ind Cas 372: 53 Mad 38: 1929 Mad WN 
605: 30 MLW 717 (DB). 

—-S: 156 — Principle explained — Share-holder is 
liable even after transfer. 

Under the Indian Companies Act which is almost 
a reproduction of the English Act the liability of the 
share-holder is not in any way taken away so far as 
the company is concerned by any transfer, surren¬ 
der or forfeiture of the shares. The rule in Knights* 
Case (1867) 3 Ch App 321 that an entry of forfeiture 
m the books of the company must be presumed to 
have been properly made can have no application to 
cases where the facts are against any such presump- 
Uon being raised. To make a person who has for¬ 
feited his shares liable as a contributory on a liqui¬ 
dation ail that is necessary is that the liquidation 
must have taken place within one year of the alleged 
date of forfeiture and that a list of contributories 
must have been made. It is not necessary that the 
list should have been placed belore a meeting of the 
creditors. Under the Indian Companies Act a person 
who is a signatory to the Memorandum of Associa¬ 
tion is responsible for the shares which in the Memo¬ 
randum ol Association is shown opposite his own 
name and such a person is bound so far as the credi¬ 
tors of the company are concerned to pav up the 
amount due on such shares. AIR (Vol 11) jqri M. lf i 
'03: 83 Ind Cas 94: 20 MLW 74: 1924 MWN 582. 

- S. lo6 — When a person signs the Memoran¬ 
dum of Association purely on the understanding that 
he would be given certain number ot shares as fully 
paid up m consideration of assets transferred to the 
Company lie is, not liable as contributory even 
though the contract to transfer such paid-up shares 
is subsequently cancelled. AIR (Vol 13 ) ]C)-»o ui 

524: 48 All 503: 24 ALJ 576: 95 Ind Cas 570 (Db‘! 

S. 156 — Limitation Act, Art. 112. 

A member ol a company is chargeable to the ex¬ 
tent of Ins original share for all the charges if the 
company is wound up and must contribute bis un- 
pmd share to the company’s assets to pay the credi- 
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tors and the expenses of winding up of the com 
pany, under S. 61 unless he proves as against thp 
liquidator, that he should not be put on the list f 
the contributories. AIR (Vol 3) 1916 All 317- so ai. 
347: 14 ALJ 349: 35 Ind Cas 159 (DB). * m 

-S. 156 — Contributory shares — Liability of 

purchaser. ® 

If a voidable contract be not rescinded before th 
winding up of a company, the share-holder will be 
liable as a contributory; and he cannot be allowed 
to allege fraud or misrepresentation after the com- 
pany has been wound up except under special cir¬ 
cumstances. AIR (Vol 1) 1914 Lah 480: 165 PLR 
1914: 69 PR 1914: 113 PWR 1914: 24 Ind Cas 238 
(DB). A® 

5. Past member — Liability of. 

-S. 156(i), (iii) — Past member — Liabilities. 

Where in the case of winding up of a company 
existing members on list A are not called upon to 
contribute to the full extent of the unpaid amounts 
of their share money, a past member on list B can¬ 
not be liable to contribute till list A is exhausted. 
AIR (Vol 23) 1936 Lah 739: 166 Ind Cas 745 (DB) 
(Reversing AIR (Vol 23) 1936 Lah 226 : 38 PLR 
693: 163 Ind Cas 126). 

——S. 156 — Past member. 

A member of a company does not by his death 
become a past member within the meaning of S. 156. 

I hough he dies, his estate continues to be Ruble as 
a member. AIR (Vol 20) 1933 All 334: (1933) ALJ 
233: 55 All 417: 143 Ind Cas 762 (DB). 

6. Set-off. 

S. 156—(1882), S. 61—Set off—Preference to 
creditors. 

A number of a Joint Stock Company or friendly 
society with limited liability under liquidation can* 
not set oli paid up calls or calls to be paid up 
against a debt due to the company and thus give a 
preference over (he creditors. The principle applies 
equally to a set off claimed in court as to an at* 
tempted appropriation by way of set off out of court. 
AIR (Vol 5) 1918 Mad 995: 40 Mad 1004: 21 MLT 
233: 32 Mad LJ 528: 38 Ind Cas 233 (DB). 

- s. 158. *‘- : . 

-- Ss * 15S and 160 and C. P. Code (V of 1908), 

Ss. 2(1) and 50 — Contributory — Who jure all his 
legal heirs and representatives. 

lhe expression, ‘heir and legal r ep resentativs’’ is- 
not necessarily confined to an heir or legal repre¬ 
sentative ol the person primarily interested. A per¬ 
son may be said to represent the estate of a deceased 
poison whether he is that person’s legal representa¬ 
tive or the legal representative of his legal represen¬ 
tative. By reason ol S. 160 (l) of the Companies Act, 
on the death of a member who is a contributory ac- 
cou ing to s. 158, bis legal heir and representative 
would become himself a contributory. By virtue of 
ie sanu 1 provision bis legal representatives and heirs 
Ul . themselves become contributories on his death 
■ ‘in as such cannot object to being brought on the 
list ol contributories. AIR (Vol 35^ 1948 Mad 162: 

' , “ ML1 ISO: 1947 MWN 414: 60 LW 659- 

191' Comp C 1S9. 

S. loS — Contributory, who is. 

A company, or the Liquidator where it is w*ound 

T,* ,s " ot t ' 0nccrnc 'd with the person paying the con- 
sk cia on but with the person who has signed the 
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transfer form as purchaser and whose name is enter¬ 
ed as owner of the shares in the share register. 
Where certain shares have been entered in the name 
of a person with his knowledge and consent, prima 
facie, he is the contributory who is liable in respect 
thereof. AIR (Vol 23) 1936 Bom 24: 37 Bom LR 904: 

60 Bom 297: 160 Ind Cas 638. 

-S. 158 — Liability in respect of balance on shar¬ 
es — When enforceable. 

Although the liability of a share-holder as regards 
the balance due on his shares is a debt accruing on 
the date of taking of the shares, the liability is en¬ 
forceable only after a valid call has been made. AIR 
(Vol 19) 1932 Cal 716: 36 CWN 589: 59 Cal 1186: 
140 Ind Cas 252. 

-Ss. 158, 166 — Company — Winding up — 

Right of share-holder to apply for winding up alter 
forfeiture of share — ‘Contributory* meaning of. 

Under S. 166, an application to the Court for the 
winding-up of a company can be made, inter alia, by 
a contributory of the company, provided the shares 
in respect of which he is a contributory were original¬ 
ly allotted to him, or had been held by him and re¬ 
gistered in his name, for at least six months during 
the 18 months preceding the commencement of the 
winding up. 

Where certain persons who were among the ori¬ 
ginal registered share-holders applied for the compul¬ 
sory winding up of the company on May 25, 1931, 
and it was contended that they were not entitled to 
apply for winding up as their shares had been for¬ 
feited in March, April and May, 1931: 

Held, that, assuming that their shares had been 
validly forfeited, as they had not ceased to be mem¬ 
bers of the company for one year or upwards before 
the commencement of the winding up, they were con¬ 
tributories within the meaning of S. 166 and were 
entitled to present the petition as their shares had 
been held by them and registered in their names for 
more than 6 months during the 18 months preceding 
the commencement of the winding up. AIR (Vol 19) 
1932 Lah 571: 33 PLR 754: 13 Lah 603: 138 Ind Cas 
344. 

-S. 158 — Conditional application for share. 

If an application for shares is subject to a condition 
precedent, the applicant incurs no liability if the con¬ 
dition remains unfulfilled, more so when the com¬ 
pany goes into liquidation before any share have been 
allotted to him. AIR (Vol 15) 1928 Lah 236: 107 Ind 
Cas 492. 

-S. 158 — Condition for obtaining share. 

A person who agrees to be a member of the com¬ 
pany on some condition does not become a mem¬ 
ber if the condition is not fulfilled and cannot be plac¬ 
ed on the list of contributories. AIR (Vol 15) 1928 
Lah 234: 108 Ind Cas 192. 

-S. 158 — Debtor. 

A mere debtor of a Company in liquidation is not 
a ‘contributory’ of the company within S. 158. AIR 
(Vol 13) 1926 All 101: 23 ALJ 934: 6 LRA Civ 565: 
89 Ind Cas 994. 

--Ss. 158 and 269 — Contributory. 

Contributory includes any person alleged to be 
contributory. Suit by a company in spite of an or¬ 
der for winding up after the commencement of the 
suit, can be brought against a contributory. AIR (Vol 
7) 1920 Lah 43: 1 Lah 237: 57 Ind Cas 223. 
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-S. 158 — Fully paid share-holder — Contribu¬ 
tory — Petition for winding up. 

A fully paid up shareholder is a contributory 
within S. 158 and may apply for winding up of the 
company. AIR (Vol 3) 1916 Lah 78: 91 PR 1917: 36 
Ind Cas 980. 

-S. 158 — Informal transfer of shares invalid — 

Transferor remains a contributory. 

A transfer of shares if not made according to the 
requisite formalities by a Director, is not bona fide 
and hence will not be recognized; hence a transferor 
nevertheless remains a contributory if the transfer 
is made informally. The Directors may and ought 
to refuse registration of transfer of shares when the 
company is insolvent though the winding up is not 
commenced. AIR (Vol 2) 1915 Lah 320: 162 PWR 
(1915): 31 Ind Cas 865. 

-S. 159. 

-S. 159 — Scope — Calls — Power of liquidat¬ 
or to make call on contributory — Power of Court. 

All that S. 159 of the Companies Act does is to 
specify the nature of the liability of the contributory 
and the point of time at which that liability is crystal¬ 
lised. The nature of the liability is that it is a debt, 
and the point of time is the time which is specified 
in the calls. The section docs not confer any power 
on the liquidator to make a call though it says “calls 
made by the Liquidator.” S. 187 deals with the 
power of the Court to make calls and that power can 
be exercised either before or after the Court has as¬ 
certained the sufficiency of the assets of the company 
The power can be exercised against all or any of the 
contributories; and the call has got to be made for 
the payment of any money which the Court consid¬ 
ers necessary to satisfy the debts and liabilities of 
the company, etc., and for the adjustment of the 
rights of contributories among themselves. AIR (Vol 
37) 1950 Bom 386: 52 Bom LR 559 (DB). 

-S. 159 (1) — “Calls made by the liquidator” — 

Meaning of—See Companies Act, Ss. 156(1) and 159 
(1). (1950) 1950-20 Com Cas 15 (Bom). 

■-S. 159 — Contributory failing in his case — Costs, 

liability for. 

The costs of a contest by a person disputing his 
liability as a contributory and failing, must, except 
under very special circumstances, be paid by such 
contributory. There is no reason why the ordinary 
rule that a party failing must pay the costs, should 
not apply in this class of cases. The contributory 
must pay the costs of the Liquidator when taxed as 
between party and party. AIR (Vol 23) 1936 Bom 24: 
37 Bom LR 904: 60 Bom 297: 160 Ind Cas 638. 

-S. 159 (2) — Claim in respect of balance due in 

share — Jurisdiction of Small Cause Court. 

A suit against a share-holder for balance due on 
his shares is not cognizable by a Small Cause Court 
in view of the provisions of S. 159 (2), and of the 
definition of the term ‘contributory’ in S. 158 of ch<- 
Companies Act. AIR (Vol 19' 1932 Cal 716: 36 
CWN 589: 59 Cal 1186: 140 Ind Cas 252. 

-S. 159 — Fraud. 

A share-holder cannot be relieved of his liability 
as a contributory in the winding up proceedings on 
the ground of fraud, once an application has been 
made for the compulsory winding-up of the con¬ 
cern. AIR (Vol 11) 1924 Lah 649: 75 Ind Cas 745 
(DB). 
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-S. 160. 

■-S. 160 (1) — Legal heir and representative of 

contributory — Who are. See (1947) 2 MLJ 180: AIR 
(Vol 35) 1948 Mad 162: 1947 Com Cas 189. 

~ S. 160 (1) — Scope — Payment order against 
deceased* execution of. 

Section 160 (1) does not deal with payment orders 
at all. A payment order against a deceased contri¬ 
butory is not executable. AIR (Vol 28) 1941 Lah 480: 

f3 pLR 650 : ILH (1942) Lah 807: 199 Ind Cas 773 
(DB). 

- S. 160 Winding up — Deceased applying for 
snares — His name placed on list of contributories — 
Death during winding up — Deposit of such person, 
if forfeited Liability of his representative. 
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Wbeie the deceased who had applied for shares 
©fa company had been placed on the list of con¬ 
tributories, he does not cease to be a contributory 
and forfeit the deposit that he had made upon ap¬ 
plication so as to escape from the position of a con¬ 
tributory with future liability. 

In such a case the matter of liability of the legal 
representatives is governed by S. 60 of the Compan¬ 
ies Act itself and on the death of the member, the lia¬ 
bility automatically falls upon the representatives. 
The fact that they were not substituted within 90 
days of the death of the deceased is of no consequ¬ 
ence for to such a case Limitation Act does not apply. 
AIR (Vol 25) 1938 Pat 287: 4 BR 352: 19 PLT 214: 
173 Ind Cas 898 (1) (DB). 

-S. 160 — Legal representative — Death of share¬ 
holder before settling of list of contributories — In¬ 
clusion of list — Order for payment of balance from 
legal representative of deceased share-holder — Pro¬ 
per proceedings. 

Where in the case of a Company which has gone 
into voluntary liquidation, a share-holder dies be- 
lore the list ol contributories is settled and his name 
is included in the list in liquidation proceedings and 
the Court makes an order for payment of the bal¬ 
ance, it is open to the Court to recover it from his 
legal representative and heir under S. 160. The pro¬ 
per remedy is to take' proceedings in the due course 
ol administration ol the estate ol the deceased, and 
not an application lor order of payment against the 
legal representative personally. AIR (Vol 21) 1934 
Bom 469: 39 Bom 538: 36 Bom LR 1002: 154 Ind 
Cas 178. 

-S. 160 — Where the manager of the Hindu fami¬ 
ly consisting of his sons and nephews has agreed to 
take a certain number of shares in a company by 
signing the memorandum of the company, on his 
death his sons are liable under S. 160, only to the 
extent of the separate property of the father which 
has come into their hands. The shares in the joint 
family are not liable. AIR (Vol 20) 1933 All 334* 
(1933) ALT 233: 55 All 417: 143 Ind Cas 762. 

--160 — Legal representative. 

An order against a deceased contributory is a nul¬ 
lity and therefor^ in order to fix the contributory's 
estate with the liability, those persons who represent 
the contributory’:- 1 estate should be brought on re¬ 
cord before an effective order mav be made. MR 
'Vol 17) 1930 All 503: 124 Ind Cas 28: 1930 ALT 
373 (DB). 


-S. 162. 

1. General provisions. 

2. “Inability to pay debts” 

Cl. (v) 

3. “Just and equitable” 

Cl. (vi) 

4. “Suspends its business’’ 

/ CL (iii) 

5. “Special resolution.” 

CL (i) 

6. Winding up of insurance company. 

1. General provisions. 

——S. 162 (vi) — Winding up — Mere difference of 
opinion among majority directors and minority dir¬ 
ectors — If sufficient for compulsory winding up. 

In the absence of evidence of misappropriation or 
malversation of funds by the management, a com¬ 
pany should not be wound up merely on account of 
differences of views between the majority directors 
and the minority directors. ILR (1950) Mad 59: 63 
LW 1079: (1949) 19 Comp Cas 107: AIR (Vol 36) 
1949 Mad 675: (1949) MWN 56: (1949) 1 MLJ 269 
(DB). 

-S. 162 — Winding up — Costs of creditor in 

support of — Discretion of Court. 

The Court has a discretion to award costs to a 
creditor appearing in support of a winding up peti¬ 
tion. ILR 1950 Mad 59: 63 LW 7 1079: (1949) MWN 
56: (1949) 19 Comp Cas 107: AIR (Vol 36) (1949) 
Mad 675: (1949) 1 MLJ 269 (DB). 

-S. 162 — Winding up — Dissolved company and 
one in liquidation — Distinction. 

A company which has been dissolved no longer ex¬ 
ists as a separate entity capable of holding property 
or of being sued in any Court; but a company in 
liquidation, although the administration of its affairs 
has passed to the Liquidator, retains its corporate ex¬ 
istence. If the liquidation should be annulled, the 
company will resume its powers. AIR (Vol 26) 1939 
Mad 318: (1938) MAVN 1313: 183 Ind Cas 353. 

-S. 162 — Creditor, when entitled to ask Court 

to convert voluntary winding up into compulsory 
winding up indicated. AIR (Vol 25) 1938 All 623: 
(1 938) ALJ 898: 1938 AAVR (IIC) 576: ILR (1938) 
All 945: ITS Ind Cas 704. 

S. 162 — Application not bona fide. 

V here it is clear that the action of the petitioning 
creditor in making the application for the winding 
up and in insisting upon further proceedings in liqui¬ 
dation is not bona fide, the entire costs of the liqui¬ 
dation should be paid by him. In the absence of a 
dear provision in the Companies Act, dealing with 
a ease ol this kind, the matter is governed by S. 35, 
Civil P. C. AIR (Vol 21) 1934 Lah 746: 37 PLR 360: 
155 Ind Cas S52 (DB). 

-S. 162 — All compulsory liquidation spells final¬ 
ity. AIR (Vol 19) 1932 Rang 75: 10 Rang 143: 137 
Ind Cas 638 (DB). 

8s. 102, 1,4 — Compulsory winding-up of Bank 

— Wishes of majority of creditors — Creditors’ right 

— Ex debito justitiac, limitations to. 

The Dawsons Bank mainly derived its capital from 
lived deposits which were utilised in financing culti- 
\ ators in Burma. Due to trade depression and the 
Rebellion in 1931, the directors feared that if the 
period of economic depression and the consequent 
lall in price of paddy were prolonged, the Bank 
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might find itself in an embarrassment and as a way 
out of tlie situation suggested a voluntary liquidation 
and reconstruetion. On this creditors who had de¬ 
posited 2-3/4 lakhs of rupees in the Bank filed a peti¬ 
tion for the compulsory winding-up of the Bank and 
depositors to the extent of Rs. 11 lakhs out of a 
total of over 66 lakhs, opposed it: 

Held, that the circumstances of the case did not 
justify a compulsory winding-up. Though the wishes 
of the majority ol the creditors are not binding upon 
the Court in every case, the Court ought to give them 
serious consideration. 

A creditor who is unable to obtain payment of his 
debt is entitled ex debitio justitiae, to an order for 
the compulsory winding-up of the company but he 
being a pari passu creditor can only sue on behalf of 
himself and all the other creditors. The Court is 
guided by the wishes of the majority and the circum¬ 
stances of the case. AIR (Vol 19) 1932 Rang 75: 10 
Rang 143: 137 Ind Cas 638 (DB). 

-Ss. 162, 175 — Private company — Winding-up 

— Liquidator — Distribution of surplus assets to 
share-holders after paying dividend on debts to cre¬ 
ditors, legality of. 

A company, though a private company, is distinct 
from the persons composing it and the duties and 
responsibilities of the Liquidator are as serious in 
the liquidation of a private company as of any other. 
The Liquidators of a private company cannot as a 
normal course of liquidation, pay the creditors mere¬ 
ly a dividend on their debts, when surplus assets, 
large in amount remain in hand and then allow the 
contributories without definition of their interests 
therein to take possession for themselves of these sur¬ 
plus assets. 

Where certain assets of the company including a 
certain leasehold interest were distributed among 
the share-holders: 

Held, that the so-called “distribution” without the 
execution by the company of any instrument of as¬ 
signment did not make the so-called “share-holders’’, 
whatever else it may have achieved, tire legal assigns 
of the original lessees, nor enable them to confer on 
any assignee a title which they did not themselves 
possess. AIR (Vol 18) 1931 PC 203: 134 Ind Cas 
324. 

-S. 162 — Reconstitution. 

Some creditor’s scheme of reconstitution illusory 
and amounting to voluntary liquidation out of Court 
cannot be accepted. AIR (Vol 17) 1930 Lah 777 (DB). 

-S. 162 — Management in one family. 

It is a good reason for making a winding up order 
that there is a justifiable lack of confidence in the 
conduct and management of the Company affairs 
owing to the management being held in one family 
which is in a position to dominate tire other share¬ 
holders and monopolise the company affairs for its 
own individual benefit. AIR (Vol 12) 1925 Mad 633: 
86 Ind Cas 914: 21 MLW 367: 48 MLJ 232 (DB). 

-S. 162 — Winding up. 

Where the object of a petition to wind the com¬ 
pany is to bring pressure upon the company in order 
to make it pay the petitioner cheaply and expedit¬ 
iously which the company desires to dispute in the 
Civil Court the petition is an abuse of the process of 
the Court and should be dismissed. AIR (Vol 12) 
1925 Mad 199: 85 Ind Cas 333: 48 Mad 267: 21 
MLW 136: 47 MLJ 710 (DB). 
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-S. 162 — Non-payment to creditors. 

Where a company has a bona fide defence to a 
creditor’s claim the creditor’s application for its wind¬ 
ing up must be dismissed. AIR (Vol 12) 1925 Rang 
128: 84 Ind Cas 1021: 3 Bur LJ 326: 2 Rang 575 (DB;. 

-Ss. 162, 163 (1) — Application for winding up. 

A creditor must file a suit instead of making an 
application under S. 163 (i) when the company is sol¬ 
vent and there is ground to suppose the existence of 
a bona tide dispute of the substantial part of the 
debt, which cannot be called a neglected one. The 
court has inherent jurisdiction to stay the proceedings 
amounting to an abuse of its process. 

A creditor of a company, while two suits of certain 
claims were pending, filed an application in a court 
for the sake of winding the company's business. The 
company applied for its removei on the ground of 
the abuse of the court process and the ulterior object 
of the creditor being to force his terms of the settle¬ 
ment on the company. But the application was dis¬ 
missed with permission to appeal against the order 
passed under S. 163 (i) under certain terms. 

Held, (i) the appeal against the order was compet¬ 
ent under clause 15, Letters Patent, having regard 
to tlie terms ol the order giving effect to the judg¬ 
ment. (ii) The judge’s dismissal of tlie application in 
toto was not right, as he could have properly stayed 
the proceedings of winding up till the final determin¬ 
ation of tlie two suits. AIR (Vol 7) 1920 Cal 1004: 
23 CWN 844: 58 Ind Cas 561 (DB). 

2. ‘ Inability to pay debts.’’ 

Clause (v). 

-S. 162 (v) — Liability of a company to pay a 

large sum lawfully due & payable as & for income- 
tax -Right of the Governor-General in Coun¬ 

cil to apply for winding up of the company — Ex¬ 
istence of disputes as to assessments — Resort to 
winding up proceedings, if an abuse of the process 
ol Court. 

Where it is not disputed that a company is unable 
to pay a very large sum lawfully due and payable by 
it as and for income-tax, the Governor-General in 
Council is entitled to apply ior and obtain an order 
for the compulsory winding up of that company. 

The mere existence of a dispute as to the assess¬ 
ments which had not been finally determined would 
not render an application for compulsory winding up, 
an abuse of the process of Court. The Court might 
postpone the operation of the winding up order, if 
tlie company was at least able and willing to furnish 
satisfactory security ior the amount of taxes due. 
AIR (Vol 36) 1949 Mad 73: ILR (1949) Mad 99: 61 
LW 459: 1948 MWN 371: (1948) IS Com Cas 163: 
(1948) 16 ITR 169: (1943; l MLJ 407 (DB). 

-Ss. 162 and 153 — Creditor bound by scheme 

— If may present winding-up petition. 

It may be that a creditor who is bound by a 
scheme sanctioned by Court under S. 153 of the Com¬ 
panies Act will not he entitled to present a winding- 
up petition on the ground that the company is unable 
to pay its debts or has failed to pay after having been 
served with a statutory notice under S. 163 of the 
Act. 

But there is no reason why such a creditor should 
not be entitled to present a winding-up petition if 
default is made in filing the statutory report or in 
holding the statutory meeting or if there be grounds 
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which tlie Court may consider to be just and equit¬ 
able that the company should be wound up. (1947) 
51 CWN 791: (1947) 17 Comp Cas 206. 

--S. 162 (v), (vi) — Winding up on ground that 

company cannot meet its debts — Question to be 
considered. 

When the Court is asked to wind up a company on 
the ground that it cannot meet its debts, what has to 
be ascertained is not whether the company, if it con¬ 
verted all its assets into cash, would be able to dis¬ 
charge its debts but whether in a commercial sense 
the company is solvent. The company is entitled 
to regard the money which it is entitled to call up on 
account of shares from the contributories as money 
available for the discharge of its debts. AIR (Vol 28) 
1941 Pat 603: 8 BR 443: 23 PLT 23: 20 Pat 538: 198 
Ind Cas 667. 

-S. 162. — Heavy losses. 

Where there is no trace of any mala fides, and 
the object of the creditor is simply to recover his debt 
out of such assets as may be available and the com¬ 
pany is not in a position to pay the debt, the creditor 
is prima facie entitled to an order of winding up. A 
shareholder who was also the principal creditor of a 
company applied for winding up the company. Be- 
iore presenting the application he had served on the 
company a notice ol demand requiring the company 
to pay his debts, but the company had neglected to 
pay the same. The company was in a moribund 
condition. The main assets consisted of the stock of 
Ayurvedic medicines which were of no value at the 
time. The company had suffered also heavy losses. 

Held, that the creditor was entitled to an order of 
winding up. AIR (Vol 16) 1929 Lab 651: 117 Ind 
Cas 78: 11 Lah 80: 11 Lah LJ 239 (DB). 

--S. 162 — Where there is bona fide dispute as to 

the company’s liability to pay the debt. Courts will 
not allow creditors of a company to invoke the assist¬ 
ance of the Comp. Act for getting payment of their 
debt; they must be referred to a suit. Mere failure 
to comply with statutory demand does not entitle 
the creditor to come before the Court and ask as a 
matter of right for the winding up of the company. 
AIR (Vol 16) 1929 Mad 265: 106 Ind Cas 423. 

-S. 162 — Fraud and misrepresentation. 

Mere fact of there having been fraud in the pro¬ 
motion or fraudulent misrepresentation in the pro- 
.spectus, will not be sufficient to found a winding up 
order, for, the majority of the shareholders may waive 
the fraud. AIR (Vol 9) 1922 Cal 365: 69 Ind Cas 241* 
49 Cal 399 (DB). 

-Ss. 162, 166 — (1SS2), Ss. 12S (d), (e), 129 (c) 

130, 131. 

The word ‘debt’ as defined in S. 130 of the Com¬ 
panies Act is not limited to a debt actually due. A 
creditor’ in S. 131 of the Act is not restricted to a 
person to whom a debt is due at present and who 
'an demand immediate payment from the company. 

1 the court is satisfied that the company is unable to 
pay the debts falling due hereafter, that would be a 
reason of a like nature as under clause (d> of S 1°8 

1909) 34 Bom 533 (536); II Bom LR 1302: 4 Ind 
Cas 591. 

—Ss. 162, 228, 166 — (Ss. 12S (d), 130, 131 of 
1882 Act) — Creditor — Debts — Interpretation — 
Winding up order. 

The term “creditor” as used in S. 131 of the In- 
lian Companies Act, 1882, means a creditor to whom 
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money is owed by the company; whether he can 
claim immediate tfayment of that debt or whether 
his right to demand payment is deferred by his agree¬ 
ment with the company to a future time, he still re¬ 
mains a creditor. It is by no means limited to a cre¬ 
ditor to whom a debt is due at the date of the peti¬ 
tion and who can demand immediate payment from 
the company. The term “debts” as used in S. 128 
Cl. (d) of the Indian Companies Act, 1882, is not used 
in the restricted sense which is given to it by S. 130 
of the Act. When a petitioner satisfies the Court that 
the company on a general perusal of its balance- 
sheet cannot pay its debts, in other words that its as¬ 
sets are not sufficient to satisfy its liabilities, the 
court may order the winding up of the company 
(1909) 11 Bom LR 1302 (1304, 1305): 34 Bom 533.* 

3. ‘‘Just and equitable.’* 

Cl. (vi) 

(a) General. 

(b) Court, discretion and duty of. 

(c) Test of. 

(a) General. 

S. 162 (vi) — Winding up of Company — When 
just and equitable. 

It may be just and equitable to wind up a Com¬ 
pany where it is carrying on business at a loss and 
its remaining assets are insufficient to pay its assets. 
If a Company has not got enough credit in the mar¬ 
ket and his not got sufficient means even to pay its 
employees, it cannot carry on its business with any 
expectations of profit. AIR (Vol 37) 1950 EP 142. 

-S. 162(vi) — “Just and equitable assets’* —- 

sums due to company, consideration of. 

In considering whether company should be wound 
up under just and equitable clause, the sums due to 
the company from its debtors, agents and policy¬ 
holders and the value of its tangible assets in the 
form of furniture, motor cars, books, stationery, etc., 
should be taken into account. AIR (Vol 28) 1941 

Pat 603: 20 Pat 538: 8 BR 443: 23 PLT 23: 198 
Ind Cas 667. 

—S. 162 — Mismanagement — Defalcation — 
Winding up by Court more proper. 

M here it appears from the auditor’s report that 
theie had been defalcation of certain funds and that 
attempts were made to cover up the defalcation by 
various devices and charges of dishonesty and mis¬ 
management are levelled against one another by the 
different parties, the case is one in which the con¬ 
duct ol some officers of the company would require 
investigation and as this can only be obtained in 
winding up by the Court, considerations of justice 
and equity are more in favour of a compulsory wind¬ 
ing up than voluntary liquidation. AIR (Vol 24) 1937 
Oudli 377: 1937 OWN (CC) 627: 168 Ind Cas 185. 

—S. 162(vi) — Grounds for winding up — Just 

nnd equitable clause — Winding-up — Considera- 

ious Business problem — Parent and subsidiary 
companies. 

1 he decisive question in respect of a winding up 
of a company under the ‘just and equitable’ clause 
must be the question whether at the date of the pre¬ 
sentation ol the winding-up petition, there was any 

Reasonable hppe that the object of trading at a pro- 

4, with a view to which the company was formed, 
eon Id be attained. Tn considering that question, the 
guarantee of the preference shares should bo left out 
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of sight, except in so far as it may have biased the 
evidence on either side. 

Woere there is no question of a deadlock, nor is 
there any question of share-holders who have the 
voting power using that power for their own com¬ 
mercial interests outside tile company in disregard 
of the interests of a minority, nor again, is there any 
question involved of an improper management of the 
company by the directors who are in control and the 
problem involved is of the nature of a business pro¬ 
blem and if there was at the relevant time a reason¬ 
able hope of tiding over the period of deep depres¬ 
sion and of emerging into a region in which the 
company might reasonably expect to carry on at a 
profit. 

There would be no sufficient reason why the 
Court, regard being had to the essential character of 
the bargain made between the parties on the for¬ 
mation of the company, and considering the matter 
from much the same stand point as if the company 
were a private partnership, should wind up the com¬ 
pany under the just and equitable clause. 

There is obviously a great difference between a 
question of positive fact such as the pecuniary posi¬ 
tion of a trading company at a particular date, and 
a question of the prospects of such a company in 
the future, a matter which much depends on all sorts 
of views as to the state of world trade, the confi¬ 
dence of the public, the price at which articles can 
be sold — a matter which depends very largely 
upon the number of such sales — and an infinity of 
other considerations very difficult either to summa¬ 
rise or to define. 

It is not the function of a Court to determine such 
a matter on its own views as to probable success or 
failure, but to form the best opinion it can upon 
the evidence given by persons with a practical know¬ 
ledge of trade in question and the local conditions 
where these affect the matter. 

No doubt the views of persons who have not 
•taken the trouble to consider the problem are worth 
little, and the views of those who have an interest 
in a particular direction must be considered in the 
light of the bias thereby occasioned. AIR (Vol 23) 
1936 PC 114: 161 Ind Cas 539. 

-S. 162 — Company for raising of funds for 

charitable purposes — Offer of cash bonuses to 
donors by drawing lots — Winding up: 

Held, that as a very substantial part of the busi¬ 
ness carried on by the company was illegal, there 
was sufficient ground for ordering the compulsory 
winding up of the company. The fact that the com¬ 
pany was formed for benefiting charities and the 
lottery was merely annexed to the original business 
did not make the business of the company a legal 
one. AIR (Vol 20) 1933 Mad 16: (1932) MWN 904: 
*63 MLT 554: 36 MLW 610: 56 Mad 26: 33 Cr LJ 
792: 139 Ind Cas 644 fDB). 

-S. 162 — Non-compliance with statutory de¬ 
mand — Company in moribund condition — Prima 
facie right of creditors. 

Where the undisputed facts show clearly and un¬ 
mistakably that the affairs of the company are in a 
moribund condition, and that there is no doubt that 
it is unable to pay its debts, statutory demand made 
by the petitioners in accordance with the provisions 
of S. 163(1) has not been complied with, the com¬ 
pany has not got any cash in hand, and all efforts 

5F.Y.D./D.F. 42 


to raise money have failed, the employees including 
those who had been engaged on daily wages have 
not been paid for some months, the machinery has 
ceased to operate, and there is no reasonable pros¬ 
pect of work being resumed within any appreciable 
length of time, the petitioners are prima facie en¬ 
titled to an order tor winding up. AIR (Vol 17) 
1930 Lah 777 (DB). 

-S. 162 — Winding up when ordered. 

A press which was a limited concern was leased 
to a certain person who subsequently sub-leased it 
to another at large profits. Numerous shareholders 
had also to file suits against the company for re¬ 
covering the dividends to them. The Chairman of 
the press was found not authorized by the persons 
whose names appear on the dividend warrants to 
give an acquittance or receipt on them behalf. 

Held, that under S. 162, Cl. (6) it was just and 
equitable that the company should be wound up. 
AIR (Vol 17) 1930 Mad 240: 57 MLJ 426: 120 Ind 
Cas 372: 1929 MWN 605: 30 MLW 717: 53 Mad 
38 (DB). 

-S. 162 — Controlling partner insolvent. 

Where a person who had been adjudicated insol¬ 
vent transferred large estates to a private limited 
company in which he had 90 per cent, of shares and 
over which he had complete control. 

Held, that it was just and equitable that the com¬ 
pany should be wound up. AIR (Vol 15) 1928 Rang 
36: 5 Rang 685: 107 Ind Cas 860 (DB). 

-S. 162 — Domination and non-payment of divi¬ 
dends — Clause 6 not ejusdem generis with Cls. 1 
to 5 — Directors dominating minority — Balance 
sheet not supplied — Dividends not paid — Wind¬ 
ing up proper. 

Clause 6 provides that a company may be wound 
up if the Court is of opinion that it is just and equit¬ 
able that the company should be wound up. The 
reasons for a Court considering it to be just and 
equitable that a company should be wound up are 
not necessarily ejusdem generis with the reasons 
given in Cls. 1 to 5. Where the directors of a com¬ 
pany were able to exercise a dominating influence 
on the management of the company and the manag¬ 
ing director was able to outvote the minority ot the 
share-holders and retain the profits of the business 
between the members of the family, and there were 
several complaints that the shareholders did not re¬ 
ceive a copy of the balance sheet, nor was the 
auditor’s report read at the general meeting or at¬ 
tached to the balance sheet, as required by S. 131 
of the Act and that dividends were not regularly 
paid and the rate of dividend had been steadily 
diminishing. 

Held, that there were sufficient grounds to allow 
a winding up application and to call upon the direc¬ 
tors to enter upon defence. AIR (Vol 12) 1925 Mad 
489: 86 Ind Cas 135: 48 Mad 448: 21 MLW 359: 
48 MLJ 118 (DB). 

-S. 162 — Though S. 162(6) need not be con¬ 
strued ejusdem generis with cls. (1) and (5) of the 
section it will yet require grounds of like magnitude 
before acting under the clause and it is only in ex¬ 
treme cases that a Court will at the suggestion of 
the minority disregard the wishes of the domestic 
forum and condemn the Companv to extinction. AIR 
(Vol 6) 1919 LB 29: 59 Ind Cas 524: 13 Bur LT 51. 
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--S. 162 — Winding up by Court, grounds for — 

Interference in internal management of the com¬ 
pany. 

Section 162, clause (6) of the Act is not ejusdem 
generis with clauses (1) to (5) but gives the court 
power to order the winding up of a company if it 
is just and equitable to do so. A court has no juris¬ 
diction to interfere with the internal management of 
a company acting within its powers. Winding up is 
an extraordinary remedy to be resorted to in ex¬ 
treme cases. Internal fraud or unscrupulous conduct 
of the Directors in managing the affairs of the com¬ 
pany does not entitle a minority of the shareholders 
to have a winding up. AIR (Vol 6) 1919 LB 29: 59 
Ind Cas 524: 13 Bur LT 51. 

S. 162 — (1882), S. 128 — Company winding 
up — Grounds for. 

Section 128, clause (a) must be construed as ejus¬ 
dem generis with clauses (a) to (d). A shareholder’s 
petition for winding up should be scrutinized more 
closely than a creditor’s petition and it must allege 
one of the grounds under clauses (a) to (c) of S. 128. 
There is nothing in the Act to fetter the Court’s dis¬ 
cretion in admitting or rejecting a petition for wind¬ 
ing up. AIR (Vol 1) 1914 Bom 190: 39 Bom 16: 16 
Bom LR 508: 25 Ind Cas 264. 

(b) Court discretion and duty of. 

-S. 162 — Compulsory liquidation — Duty of 

Court. 

The Court affords in liquidation proceedings, a 
much easier and less expensive way of collecting 
debts. A Liquidator under the orders of the Court 
is much more likely to collect the balance of the 
debts which are due to the company than the di¬ 
rectors. 

It is particularly the duty of the Courts In India 
to see that directors and other officers of limited 
liability companies carry out their duties honestly 
and lo punish them if they do not. Compulsory 
liquidation under the Court affords the best opport¬ 
unity of performing this duty when there is a pri- 
ma facie case of dishonesty against the officer of 
a company. AIR (Vol 22) 1935 Lah 779 • 16 Lah 
1029 : 28 PLR 166 : 158 Ind Cas 816 (SB). ' 

S. 162 — Loss due to previous mismanagement 

— Chance of producing prolits — Winding up not 
justified 

Under S. 1G2 (6) Court has jurisdiction in an ex¬ 
treme case to wind up a company at the instance 
of a share-holder, notwithstanding that he is not 
supported by a majority of the shareholders. The 
discretion of the Court under this clause is not li¬ 
mited by the application of the ejusdem generis 
ru'e. But the Court would not be justified in in¬ 
terfering. so long as the company has with the ca¬ 
pital which remains, whether already paid up or 
still uncal'ed, a chance of producing profit in the 
way in which it was intended to be* produced. A 
company incurred heavy losses and lost five lacs out 
of its total paid up capital of about 7 lacs. A share 
holder petitoned the Court to wind up the company. 
He was opposed by a great majority of the share¬ 
holders. The loss was mainly due to the previous 
mismanagement of the company’s affairs. But 
under the new management the company showed 
reason to believe that it would shortly be in a 
sounder position. 

Held, that under the circumstances it was not 
proper for the Court to interfere and wind up the 

company. AIR (Vo» 16) 1929 Bom 8: 114 Ind Cas 
849: 30 Bom LR 1509. 


-—S. 102 (vi) — Liquidation — Power of Court . 1 

The power of court to wind up a company given 1 
to a court by this section should not be exercised 
unless there is very strong ground for acting upon I 
it because the Indian companies are governed by 
a majority of their own members and where there 
is a domestic tribunal which has powers to decide 
upon a question, it should, if possible, be left to 
that domestic tribunal. If a company is not con¬ 
ceived and brought forth in fraud, or is not one 
whose substratum is gone, the mere fact the 
applicants apprehend a loss from a further work¬ 
ing is no ground for winding up the company 
under this clause. AIR (Vol 4) 1917 All 347: 39 
All 334: 15 ALJ 193 : 39 Ind Cas 570. 

- S. 162 — (S. 128 of 1882 Act) — Company — 

Winding up order —» Court’s discretion to 
the order — ‘Just and equitable’. 

When the law requires the fulfilment of one or 
more of several conditions before an order can be 
made, the part fulfilment of two or more of such 
conditions cannot be taken as having a cumular 
tive effect justifying the order. If the court comes 
to the conclusion that the main original object 
for which the company was formed has substan¬ 
tially failed, or that the substratum of the com. 
pany is gone, it will consider that it would be just 
and equitable to wind up the company, and will 
make an order for its compulsory winding up. 
The court will not be justified in making a wind¬ 
ing up order merely on the ground that the com¬ 
pany had made losses and is likely to make fur¬ 
ther losses. (1908) 10 Bom LR 107: 32 B 415 

(420, 421). 

(c) Test of. 

- S. 162 (v) — Commercial insolvency — Test. 

A company is commercially insolvent if its as¬ 
sets and its existing liabilities are such as to make 
it reasonably certain as to make the Court feel 
satisfied that the existing and probable assets 
would be insufficient to meet the existing liabili¬ 
ties. AIR (Vol 37) 1950 EP 142. 

- S. 162 (vi) — Grounds for winding up —* Sub¬ 
stratum of company, when must be deemed to be 
gone — Tests. 

It is for the petitioner to prove that the test is 
satisfied in the case of the particular company 
which he asks the Court to wind up. The sub¬ 
stratum of the company is deemed to be gone 
when (a) the subject-matter of the company is 
gone, or (b) the object for which it was incorporated 
has substantially failed, or (c) it is impossible to car¬ 
ry on the business of the company except at a loss 
which means that there is no reasonable hope that 
the object of trading at a profit can be attained, or 
(d) the existing and probable assets are insufficient 
to meet the existing liabilities. When none of these 
four tests can apply to the facts of the case, the 
company cannot be wound up. 

The subject-matter of a film company cannot 
be said to be gone or the object for which the 
company was formed cannot be said to have failed 
when the company is actually in the course of 
producing three films. Nor can it be said that it 
is impossible to carry on the business of the com¬ 
pany except at a loss when, according to the 
company, it is going to produce three fi’ms which 
are likely to realize as much as Rs. 11,00.000. 

(The existing and probable assets of the com¬ 
pany held could not be said to be insufficient to 
meet the existing liabi’ities ) AIR (Vol 29) 1942 
Bom 231: 44 Bom LR 487: 203 Ind Cas 116. 

1( *2 (vi) — Grounds for winding up — 
'Commercially insolvent* explained. 

In determining whether a company should be 
wound up, the test is to see whether the company 


1317 ' COMPANIES ACT (7 of 1913),'S. 162—3. “Just and equitable” Cl. (vi) 1318 


Is ‘commercially insolvent’. The term ‘commer¬ 
cially insolvent’ means that the existing assets 
and liabilities of the company are such as to 
make it reasonably certain as to make the Court 
satisfied that the existing and probable assets 
would be insufficient to meet the existing liabili¬ 
ties. 


The other test is whether at the date of the 
presentation of the winding up petition there was 
any reasonable hope that the object of trading at 
a profit, with a view to which the company was 
formed could be attained. AIR (Vol 29) 1942/ 
Bom 231: 44 Bom LR 387: 203 Ind Cas 116. 

-S. 162 — Winding up — Grounds — Miscon¬ 
duct of directors or business running at loss. 


The misconduct of the directors and that the 


business has been carried on at a heavy loss, are 
per se not grounds on which the Court would order 
a winding up of the company. AIR (Vol 29) 1942 
Bom 231: 44 Bom LR 387: 203 Ind Cas 116. 

-S. 162 (vi) — Grounds for winding up —» Just 

and equitable ground — Decisive question to be 
considered — Onus of proof — Question of future 
prospects of company, determination of — Insu¬ 
rance company — No evidence of future prospects 
Fact that Insurance Superintendent has not 
intervened under S. 33, Insurance Act, considera¬ 
tion of. 


On an application to wind up a company on 
the ground that it is just and equitable to do so, 
the decisive question to be considered is whether 
at the date of the presentation of the petition 
there was any reasonable hope that the object of 
trading at a profit was attainable. The onus of 
proof rests upon the petitioner. 

It is not the function of the Court to determine 
the question of the prospects of the company in 
future on its own views as to probable success or 
failure but to form the best opinion it can upon 
the evidence given by persons with a practical 
knowledge of the trade in question and the local 
conditions where they affect the matter. 

Where, at the relevant time there is reasonable 
hope of tiding over a period of difficulty and emer¬ 
ging into a region in which the company might 
reasonably expect to carry on at a profit, there is 
no sufficient reason why the Court should wind 
up the company under the just and equitable 
clause. 

Where, however, the insurance company is 
sought to be wound up under the just and equit¬ 
able clause and there is no evidence of the future 
prospects of the company before the Court, the 
fact that the Superintendent of Insurance has 
not taken action under S. 33, Insurance Act to 
wind up the company, deserves consideration 
though it is not a deciding factor in determining 
whether the company should be wound up or not. 
AIR (Vol 28) 1941 Pat 603: 20 Pat 538: 23 PLT 
23: 8 BR 443; 198 Ind Cas 667. 

-S. 162 (v) — Grounds for winding up — Debts. 

nature of. 


For a winding-up order the debt must be pre¬ 
sently payable and the title of the petitioner 
complete. The law requires that a demand must 
be made for a debt that is due and it is not per¬ 
missible to support a petition by alleging that 
something else is due. AIR (Vol 23) 1936 Cal 628: 
62 Cal 294: 163 Ind Cas 845. 

-5s. 162, 163 (2) — ‘Commercially insolvent, 

meaning of — Winding up order, when to be pass¬ 
ed — Balance-sheet — Duty of company to issue. 

In petitions under S. 162, the Court has to see 
whether the company is commercially insolvent, 
i.e., whether it is unable to meet hs current 
demands, although the assets when realised inclu¬ 
ding uncalled capital exceed its liabilities. If it 


has not assets available to meet its current liabili¬ 
ties, it is commercially insolvent and may be 
wound up. 

Where a company has not complied with the 
statutory demands made under S. 163 (2) by its 
creditors, is unable to meet its current demands, 
has ceased to function and its affairs are in a 
moribund condition, it has no cash in hand nor 
does it possess the necessary equipment to carry 
out the objects for which it was incorporated and 
there are no prospects of its being able to resume 
its activities within a reasonable time, a petition 
under S. 162, for compulsorily winding-up the com¬ 
pany should be passed. 

Under the law it is obligatory on every limited 
liability company to get prepared and issued to 
every member a duly audited balance sheet at 
least once in every year and at intervals of not 
more than fifteen months. Existence of disputes 
regarding amounts due to the company does not 
relieve the company from this duty. AIR (Vol 20) 
1933 Lah 301: 143 Ind Cas 135. 

-S. 162 (vi) — Grounds for winding-up — ‘Just 

and equitable rule'* application of. 

The fact that a Managing Director has a pre¬ 
ponderating voice in the company by reasons of 
his owning or controlling a large number of shares 
or that the dividends have not been paid regu¬ 
larly is by itself no reason for winding-up a com¬ 
pany. 

To justify a v/inding-up order on the ‘just and 
equitable’ rule it is necessary to prove a lack of 
confidence in the conduct and management of the 
company’s affairs by the directors. 

An order for winding-up a company even if not 
justified, may be maintained on the ground of 
lapse of time and intervening events. 

An ultra vires transaction on the part of direc¬ 
tors is of itself not sufficient reason for a winding- 
up order since other remedies are available to ag¬ 
grieved share-holders. AIR (Vol 19) 1932 PC 1: 
61 MLJ 783: 35 MLW 1: 54 CLJ 439- 36 CWN 54* 
(1932) MWN 171: 34 Bom LR 321: 58 IA 416’ 55 
Mad 180: (1932) ALJ 825: 136 Ind Cas 114. 

-S. 162 — Grounds for winding up. 

Where on an application for the compulsory 
winumg-up of a Bank, it appeared inter alia, that 
the Bank had no properly constituted directorate, 
that it had not issued any balance-sheet for more 
than five years, that its accounts had not been 
properly audited, that the cash balance had dwin¬ 
dled and business was almost at a standstill and 
that meetings of the share-holders were not re¬ 
gularly held: 

Held, that the petitioners had made out a case 
for an order for the compulsory winding up of 
the Bank under the ‘just and convenient’ clause. 
AIR (Vol 19) 1932 Lah 571: 33 PLR 754: 13 Lah 
603: 138 Ind Cas 344. 

-S. 162 (vi) — Applicability. 

To bring a company within the “just and equit¬ 
able” clause it must be shown that the substratum 
of the company has gone or that a deadlock has 
arisen in the sense that it is not possible for the 
company to carry out the objects for which it was 
formed : 

Held, on the facts that an order for winding up 
was not called for. AIR (Vol 18) 1931 Cal 692: 
58 Cal 716: 133 Ind Cas 321. 

4. “Suspends its business” cl. (iii). 

-S. 162 — Company — Winding up — Tempo¬ 
rary suspension of business — Deadlock — 
Directors. 

Where there has been a suspension of busi¬ 
ness of a company the power of the Court to wind 
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up the company will be exercised only when 
there is a fair indication that there is no inten¬ 
tion to carry on the business; if the suspension 
is satisfactorily accounted for and appears to be 
due to temporary causes, the order may be re¬ 
fused. 

If there are ample indications that it is possi¬ 
ble to carry on the business of the company, it is 
not possible to hold that there is a complete dead¬ 
lock which most be got rid of, by compulsory wind¬ 
ing up. 

The Act creates as between shareholders a do¬ 
mestic tribunal and unless a clear case is made 
out, the court will be slow to withdraw from it 
the decisions whether the company’s business 
shall or shall not be carried on. 

Where the objects of a company as set out in 
the Memorandum of Association can be fulfilled 
in other ways or by the employment of other 
agencies, it cannot be rightly held that the sub¬ 
stratum was gone and the court will not grant 
an application for winding up cases discussed. 
AIR (Vol 7) 1920 Cal 722 : 47 Cal 654 (DB). 

S. mz — Discretion, 

The Companies Act creates as between the 
shareholders a domestic tribunal, and- unless a 
clear case is made out, the Court will be slow to 
withdraw from it the decision whether the com¬ 
pany’s business shall or shall not be carried on. 
When an application to wind up a company is 
supported on the ground that the company has 
suspended business for a whole year, the power 
granted by the law to the Court to use its discre¬ 
tion while deciding whether such application 
should be refused or granted, should be exercised 
only when there is a fair indication that there is 
no intention to carry on business. 

If the suspension is satisfactorily accounted for 
and appears to be due to temporary causes, the 
order may be refused. Where the firm of manag¬ 
ing agents of a company is disso’ved, the fact that 
steps were taken since the dissolution, at extra¬ 
ordinary general meetings to appoint new manag¬ 
ing agents is sufficient to indicate that it is possi¬ 
ble to carry on the business of the company and 
there is no complete deadlock, necessitating the 
compulsory winding up of the Company. 

The principle of ‘substratum gone’ cannot be 
applied to a case where it is not proved that the 
object of the company as set out in the memo¬ 
randum cannot be fulfilled in other ways or by 
the employment of other agencies. AIR (Vol 7) 
1920 Cal 722 : 59 Ind Cas 542 : 47 Cal G54 (DB). 

5. “Special resolution’’ cl. (i). 

-S. 162 —* Winding up order. 

Winding up order consequent upon conditional 
resolution at extraordinary meeting convened 
vithin 14 days of issue of notice is not without 
jurisdiction. AIR (Vol 17) 1930 Lah 721. 

G. Winding up of insurance company. 

—S. 16? — Winding up — Insurance company — 
Winding up of — Company working at loss — 
Ground for winding up. 

The fact that the company is working at a loss 
is no ground for winding it up, especially when 
rot a sing'e share-holder has come forward to 
support the petition for winding up. AIR (Vol 
30) 1943 Lah 109 : 45 PLR 49 : ILR (1944) Lah 
47 ; 208 Ind Cas 170 (DB). 

-S. 16? — Grounds for winding un — New in¬ 
surance company — Reckless expenditure. 

The amount spent by a comparatively new com- 
pnnv formed for the purpose of carrying on the 
business of an insurer, in making contract with 
the public and building up public confidence, can. 
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not De described as "reckless” expenditure. To 
some extent at least it represents the goodwill 
which the company, is building up and which is an 
asset. (AIR (Vol 28) 1941 Pat 603 : 8 BR 443 . 
20 Pat 538 : 26 PLT 23 : 198 Ind Cas 667. 

•S. 162 — Where, however, the insurance com¬ 



pany is sought to be wound up under the just and 
equitable clause and there is no evidence of the 
future prospects of the company before the Court 
the fact that the Superintendent of Insurance has 
not taken action under S. 33, Insurance Act to 
wind up the company, deserves consideration 
though it is not a deciding factor in determining 
whether the company should be wound up or 
not. AIR (Vol 28) 1941 Pat 603 : 20 Pat 538 • 
23 PLT 23 : 8 BR 443 : 198 Ind Cas 667. 


-S. 163. 

-S. 163(1) (i) — Neglect to pay—Refusal to pay 

by debtor company believing wrongly that it is 
justified. 

When a debtor company believes even wrongly 
that it is justified in law to refuse to pay, such a 
refusal cannot be regarded as neglect to pay as 
contemplated by S. 163(1) (i) of the Companies Act 
AIR (Vol 36) 1949 Assam 45 : 1949 Comp C. 15 1 
52 CWN 891. 

--S. 163 — Inability to pay debts — Onerous con¬ 
tract with creditor — Company unable to carry on 
business and pay its debts — Company should be 
wound up. 

Where as a result of an onerous contract with a 
creditor, the company loses its identity and the 
creditor becomes de facto the company with a 
power to bring it to an end whenever it suited him 
and in accordance with the stipulations of the con¬ 
tract seizes the machinery and plant of the com¬ 
pany with the result that the company is unable 
to carry on its business and to pay its debts, it is 
just and equitable to wind up the company. AIR 
(Vol 28) 1941 PC 106 : 8 BR 187 : 1941 AWR (HC) 
51 : 197 Ind Cas 118. 


S. 163 Debts — Items to be considered in as¬ 
certaining debts and assets, stated. 

In ascertaining the debts of the company, the 
sums under items such as “calls in advance”, “share 
suspense”, “forfeited shares account” and “deposit 
against premium” which the company could not 
be called upon to pay immediately cannot be taken 
into account. The items such as “loans”, “ad¬ 
vances” and “outstanding liabilities” must, how¬ 
ever, be considered. AIR (Vol 28) 1941 Pat 603 : 
20 Pat 538 : 23 PLT 23 : 8 BR 443 ; 198 Ind Cas 667. 

S. 163 — Applicability — Notice of demand de¬ 
fective — Company neglecting payment of debt — 
Presumption — Manager of company, demand by 
— Solvent company having bona fide dispute re- 

garding debt — Winding up order, whether justifi¬ 
ed. 

A limited liability company must necessarily act 
through its officers and authorized agents. A de¬ 
mand of debts due to company under the hand of 
its manager must, therefore, be deemed to be a de¬ 
mand under its hand within S. 163 (1). 


The mere service of a notice by a creditor on a 
solvent company does not entitle the creditor to 
a winding up order if the company bona fide dis¬ 
putes the existence of the debt. The reason for 
this rule is obvious. If a company is solvent and 
there is a genuine dispute about ‘an alleged debt 
the resort by the creditor to the summary pro- 
(-codings of serving on the company a notice under 
S. 162, and following the same by petition for 
winding up, is ordinarily referable to a desire on 
the part of the creditor to bring pressure on the 
company in order to induce the company to pay 
the debt, without having the dispute settled by 
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the Civil Court, by which Court the dispute ought 
to be ordinarily settled. To make an order for 
winding up in such a case, would deprive the 
company of its right to have the question between 
it and the petitioning creditor decided in the 
normal way by the Civil Court constituted for the 
purpose, and this would be opposed to public 
policy. An application for winding up in such a 
case must,, therefore, be regarded as a vehicle ox 
oppression and an abuse of the process of the 
Court and be dismissed; an order for the com¬ 
pulsory winding up of a company is a very ex¬ 
treme step to take and, such an order ought not to 
be lightly passed. 

Clause (i), S. 163, is general in its terms and 
has app'ication to all sorts of debts, be it a simple 
money debt, a mortgage-debt or a judgment-debt; 
in the case of a judgment-debt, if execution lor 
the recovery of that debt has been taken and 
has remained unsatisfied, the Court is, in accord¬ 
ance with Cl. (ii), S. 163, bound to presume that 
the company is unable to pay its debts. Never¬ 
theless, the decree-holder is not debarred from 
making a demand for the payment of the judg¬ 
ment-debt by a notice in accordance with Cl. (i) 
without having recourse to execution proceedings, 
m such a case if the demand remains unsatisfied 
for three weeks, the presumption enjoined by 
S 163 necessarily follows. AIR (Vol 23) 1936 All 
840 : 1936 AWR (HC) 1113 : ILR (1937) All 210 *. 
166 Ind Cas 238. 

-S. 163 — Compliance must be literal. 

The statutory demand under Cl. (1), S. 163, must 
be in strict compliance with the provisions of 
that clause, and if those provisions are not literal¬ 
ly complied with, the demand, though followed 
by neglect of the company to pay the debt can¬ 
not be made the basis of presumption that the 
company is unable to pay its debts. Clause (1), 
S. 163, imposes a penal obligation upon the com¬ 
pany, and has, therefore, to be strictly construed. 
AIR (Vol 23) 1936 All 840 : 1936 AWR (HC) 1113 : 
ILR (1937) All 210 : 166 Ind Cas 238. 

_S. 163 (1) — Winding up — Statutory de¬ 
mand — Service — Strict compliance with law, 
necessity of — Inability to pay debts — Bona 
fide dispute as to debt — Effect. 

The statutory notice under S. 163(1), is a high¬ 
ly formal and important document and the pro¬ 
visions of the Act as to its service upon the com¬ 
pany must be strictly observed. The notice should 
under ordinary circumstances be served at the 

registered office of the company. 

But though a statutory notice under S. 163(l), 
has not been properly served, the petitioners for 
winding-up can show aliunde that the company 
Is unabVto pay its debts; and failure to pay as 
undisputed debt would be, as a rule conclusive of 

this. , . .. 

Where there is a bona fide dispute as to the 

creditor’s claim, the debt cannot be a ground for 
an order for compulsory winding-up. AIR (Vol 
18) 1931 Cal 692 : 58 Cal 716 : 133 Ind Cas 321. 

_S. 163(1) — Demand by creditor — Demand 

not signed by creditor personally — Validity —- 
‘Under his hand’, meaning of — Mala fide peti¬ 
tion — Power to dismiss. 

The words ‘under his hand’ in S. 163(1), are 
precise and a demand which is not signed by the 
creditor personally but by his agent does not com¬ 
ply with the requirements of the said clause. 

Quaere:— Whether the agent’s signature would be 
sufficient where the creditor through illness or 
otherwise is unable to sign the demand personally. 

A petition for winding-up made by the creditor 
may be dismissed by the Court if it is satisfied 
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that the petition was not presented bona fide for 
collection of his debt but for the purpose of ruin¬ 
ing the company. AIR (Vol 18) 1931 Rang 306 : 
9 Rang 323 : 133 Ind Cas 483 (DB). 

S. 163 — Demand. 


A demand by the solicitors of a creditor is not 
sufficient. AIR (Vol 14) 1927 Cal 625 : 103 Ind Cas 

629 : 54 Cal 345 (DB). 

-S. 163 — Object. 

Suo-section (1) to S. 163 means that the com- 
pany to be served must, at the time of the service, 
be in default and that being in default, it is to be 
served with a demand under rather special pre¬ 
cautions so that if it makes further default for a 
period of three weeks the question of its inability 
to pay the debts is set at rest. AIR (Vol 14) 1927 
Cal 625 : 103 Ind Cas 629 : 54 Cal 345 (DB). 

_S. 163 — A notice of demand issued by the 

advocate under the hand of the advocate cannot 
be deemed to be equivalent to a notice of demand 
issued by the creditor under his own hand. AIR 
(Vol 14) 1927 Rang 306 : 105 Ind Cas 534 : 5 Rang 

483. . ., 

_S. 163 — Scope — Section merely provides a 

rule of evidence. 

The grounds for ordering a company to be 
wound up are given in S. 162 and one of such gio- 
unds is the inability of the company to pay its 
debts. S. 163 of the Act merely provides when a 
company is to be deemed unaole to pay its cebts 
and according to that section, besides the ordi¬ 
nary modes of proving the inability of the com¬ 
pany a special rule of evidence is introduced, the 
effect of which is that, if the notice provided for 
by cl. (1) of S. 163 is given and default is made, 
then the company is conclusively presumed to be 
unable to pay its debts. Once a notice is properly 
given and default is made it is not open to the 
debtor to show that, in spite of the non-payment 
of the debt, he is in a position to pay his debts as, 
for example, where on account of a temporary 
embarrassment, he is unable to meet the parti¬ 
cular liability, though he has ample assets m his 
hands. AIR'(Vol 14) 1927 Rang 306 : 105 Ind Cas 
534 : 5 Rang 483. 

—S 164 

_s. 164 — Attachment beyond jurisdiction — 

District Court. 

Under S. 164, Companies Act, the District Judge 
is for the purpose of winding up a Company deem¬ 
ed to be the “Court” within the meaning of Act and 
has, for purposes of such winding up, all the juris¬ 
diction and powers of the High Court and therefore 
he has power to order attachment before judg¬ 
ment of property situate beyond his jurisdiction. 
AIR (Vol 15) 1928 Lah 376 : 106 Ind Cas 808. 

-S. 164 — Orders in winding up. 

The Additional District Judge has jurisdiction 
to make all orders which the District Judge can 
make in tne winding-up of a company. AIR (Vol 
9> 1922 PC 361 : 69 Ind Cas 356 : 32 MLT 15 : 
27 CWN 509 : 1923 MWN 388 : 47 MLJ 322. 

-Ss. 164 and 200 — Winding up — Reference 

to District Court — Contributories elsewhere. 

An order for the winding up of a company was 
made uo bv the Chief Court and under S. 164 of 
the Companies Act subsequent proceedings were 
taken in the Court of the District Judge of Lahore 
against contributories residing in districts within 
the jurisdiction of the Allahabad High Court for 
enforcing these orders. 

Held, that the High Court had jurisdiction to 
enforce the orders by proceedings in execution be¬ 
fore itself or to authorize the official liquidator to 
apply to the various District Courts in respect of 
each of the persons against whom orders for con- 
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Ration had been passed according to the balance 
<?f convenience in each case. AIR'(Vol 6) 1919 All 
25 : 1 UPLR (HC) 182 : 54 Ind Cas 384 (DB) 

■S. 166. 

tor. S ‘ 166 Winding “P 0|, der — Right of credi- 

i Per Chatterjee, J. ; — A winding up petition is a 

dp g bf lm A t6 n ^ tho ? of enforcing payment of a just 
debt. A petitioning creditor who cannot get paid 

a sum presently payable has, as against the com- 

a ex debito justitiae to a winding up 

° rder - Tt 1S a j5? de °l execution which the Court 
f a ' ^editor when the company is unable 
to pay its debts. It is also settled law that a peti¬ 
tion for winding up with a view to enforcing nav- 
ment of a disputed debt is an abuse of the process 
° f JJ e ? 0Ur }. and should be dismissed. Non-pay- 

disputed debt is no proof of insolvency. 
The nght of a creditor to a winding up order is 
however, not his individual right but a represent 
tative right. (1950) 54 OWN 514 (DB). P 


COMPANIES ACT (7 of 1913), S. 164 


rrodft'J 66 "iJ etitl0 ? X° r windll,g U P b y judgment- 

Ju"nt~debt Ver ° f C ° Urt ‘° g ° int ° Validi ‘y 

K the faring of a winding-up petition pre¬ 
sented by a judgment-creditor the Court is enti- 
l 1 ? a pr °R er c ?se to go into the question whe- 

wh^h th intiti dgm .l nt ' de ^ t IS a g00d and va!id d eht 

which entitles the petitioning creditor to a wind- 
ing.up order. (1950) 54 CWN 514 (DB). 

and 3 , ~ Application by Government 

nlh 1 f l Up of com P an y based on arrears of 
ncome-tax due by it — Jurisdiction of High Court 
Quantum of tax disputed by company — Ap¬ 
peals against orders of assessment pending — Prol 

54 e CWN e 514 0 (DBT SSed ^ appUcati0n - See (1950 > 

MarlWr US S ‘ andi ‘° aPP ' y ^ Ful,y pald 

It a person who holds fully paid up shares pre¬ 
sents a petition for winding up of a companv 
a contributory, he must allege and prove at least 

° f " prima facie that {here are 

assets of such amount that in the winding up he 
Jil! have a tangible interest. AIR (Vol 3) 1950 
EP 328 : 1050 Comp C 246 : 52 FLR 415 

— S. 166 Application for winding up _ Locus 

standi to apply — Creditor whose debt not 2! 
puted on bona fide grounds 

A creditor whose debt has not been disputed on 
any bona fide grounds by the Company which sets 
up some kind of a counter claim which is of a 

V? n y nebU characte r and about which no evi- 
ence is adduced by it. has locus standi to brin^ 

J950 Ep n H2. g UP ° f the Ctmpa ^ 

—S. 166 — Application for winding up — \ n 
pointment of provisional liquidator - When to be 
made — Grounds for such appointment — Prim' 
lacm case for winding-up and serious allegations 
against company — Sufficiency. h 

The fact; that very serious allegations are made 

against a company in an application for winding 

up the company would not by itself be any iusti- 

S 11 l0, ‘ Ule Court to appoint a provisional ll- 

th-Tlh'v \ cannot be held as a matter of law 
1 al al tlir,t >■; necessary for an order appointing 

a pr ° vl t s , IOPa > liquidator is to show and satisfy “hi 
t-ouit that a prima facie case for winding un 
existsa A more detailed enquiry is necessary be¬ 
fore the Court ran decide the matter and come to 
a conclusion on the point. AIR (Vol 36) 1949 Lah 
9 . '1947) Comp Cas 210. 

-S. (6C, first Proviso — Scope — Contributorv 

f ~ ,0 fur<h er call _ If bar to petition 

lor windiag up. 
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A contributory’s failure to pay a further ran 

npmmn b L itself > ? ebar him from maintaining a 

petition ior winding up a company Thp flref 
proviso to S. 166 of the Companies Act definitely 
specifies the conditions which would disaualifv . 
contributory from maintaining such a petition 
and the failure to pay a call is not one of those 
conditions. A contributory’s petition for winding 
up cannot therefore be held to be not maintain¬ 
able merely because the petitioner has not paid a 
lurther call. AIR (Vol 36) 1949 Lah 9 : ( 1947 ? 

Comp Cas 210. 

-»* 166 — Winding up — Petitioner holding 

small number of shares — Main considerations in 
winding up. 

The mere fact that the petitioner only holds five 
sh a res out of a total if 1696 shares should not bv 
itself prevent the Court from making a winding 

Iff* . Bu £ m coming to the conclusion whether the 
Court should wind up the company or not the 
main consideration is the interests of both the 
share-holders and the creditors, and the fact that 
the overwhelming majority of the share-holders 
are opposing the petition and a large number of 
the creditors are also doing the same and the rest 
are taking no part is a fact which must bear with 
£}f Court in coming to its decision. AIR (Vol 

-9) 1942 Bom 231 : 44 Bom LR 387 : 203 Ind Cas 
llo. 

-S. 166 — Petition for winding up — Decision 

as to probable success of company. 

* n a Petition for winding up a company, the 
Couit will refuse to give decision as to the prob¬ 
able success or non-success of the company as a 

^ mm ^ rC !, al s P eculat ion. AIR (Vol 29) 1942 Bom 
231 : 44 Bom LR 387 : 203 Ind Cas 116. 

1 r ? o 6 t 77 rt Petiti0n , f0r windin S up — Contents. 
The petitioner applying for the winding up of 

the company has got to make out a case for wind- 
mg up on the petition and he cannot be allowed 
to fish out case by cross-examination of the depo¬ 
nents of the company who have made affidavits or 

ATO n ^?r ec , U on of the accoun ts of the company. 

Bom231: “ Bom “ 

ci — Petition for winding up — 

Shareholder alleging gross mismanagement on 
part ot exmanaging director — Directors already 
appointing auditors to investigate matter — Wind¬ 
ing up petition, stay of, till completion of audit. 
One 01 the share-holders of a company filed a 
petition for winding up of the company* alleging 
Kross mismanagement on the part of the ex-man- 
jgmg dn ector. The directors of a company stated 
that they had already appointed Registered Audi- 
t0 “westigate into the management and 

° f t he . C * x i" managlng dir ector. The petitioner 
knowing that the petition as it stood must fail, 

applied that his petition for winding up should 
:>e allowed to stand over till the investigation by 
the auditors was complete. 

,. 0 H 0 e , ld * tbat th f Petition for winding up could not 
be allowed to stand over as prayed for. The peti- 

! S ^ c 5 eed or fail on the petition as it 

rlnnni T f the d *? te ~ f its min * on the materials ad- 
\ c be . 01 e the Court, if after the auditors had 
made their report, the company and the directors 

ai , tak f e oecessary steps if any steps were 

lcr * Jt \\ould always be competent to the 
u uoner to present afresh petition on such 
ji ff 11 ® 1 ? as ..he migh t have succeeded in gather- 
that time. AIR (Vol 29) 1942 Bom 231 • 44 
Bom LR 387 ; 203 Ind Cas 116. 

1 ourt‘ 166 ~~ Share-holders petition — Duty of 

A share-holder applying for winding up of a 
company is under no disability as compared with 
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a contributory, nor is he under any obligation, to 
satisfy the Court that on a winding up, there 
would be surplus assets. But a share-holder’s peti¬ 
tion must be scrutinized much more carefully than 
a contributory’s. AIR (Vol 29) 1942 Bom 231 : 44 
Bom LR 387 : 203 Ind Cas 116. 

__S. 166 — Duty of Court — Winding up — 

Special rule to be observed by Court exercising 
discretion in winding up stated. 

There is a special rule that the Courts have laid 
down in exercising their discretion in winding ud 
a company on the petition of a share-holder. The 
Court constantly bears in mind that the internal 
management of the company is its own concern, 
and it is a much better judge of business prospects 
of a ti ading venture than the Court can ever hope 
xo be. If, therefore, the majority of the share¬ 
holders show confidence in the management of 
the company and have faith in its future pros¬ 
pects, the Court will rarely interfere. AIR (Vol 
29) 1942 Bom 231 : 44 Bom LR 387 : 203 Ind Cas 
116. 

_S. 166 — Person holding power-of-attomey 

from executor of deceased share-holder — Such 
person’s name entered in share ledger — Compet¬ 
ency to apply for winding up as contributory. 

A person holding a power-of-attomey from exe¬ 
cutor appointed under the will of a deceased 
share-holder who has obtained letters of adminis¬ 
tration to the estate of the deceased and has 
since been elected director, represents the legal 
estate in the shares forming part of the assets of 
the deceased and as such must be regarded as a 
contributory in winding up, and he can file an 
application for winding-up of the company. A 
note made in the share ledger in the name of the 
deceased to the effect that the applicant was the 
administrator under letters of administration, 
constitutes sufficient compliance with the condi¬ 
tion about the share being registered in his name. 
AIR (Vol 24) 1937 Oudh 377 : 1937 OWN (CC) 627 
: 168 Ind Cas 185. 

-S. 166 — Application for liquidation — Costs. 

' Creditor’s application for winding-up and his 
Insisting unon further proceedings in liquidation 
not bona fide — He can be ordered to pay costs 
under S. 35 read with S. 141, Civil P. C., in the ab¬ 
sence of provision in the Companies Act. AIR 
(Vol 21) 1934 Lah 746 : 37 PLR 360 : 155 Ind Cas 

852 (DB). 

__ s. 166 — (S. 131 of 1882 Act) — Application 

for winding up by depositor — Joining of other 
creditors and contributories — Withdrawal of ori¬ 
ginal application by depositor, effect of Non- 

verification. 

Where a depositor in a company applies under 
S 131 of the Companies Act 1882 for the winding 
up of the company and subsequently other credi¬ 
tors and contributories were also allowed to join 
in the application the withdrawal of the original 
application by the depositor will not operate to 
extinguish the application altogether, i.e., so far 
as the others who subsequently joined are con¬ 
cerned, even though they had omitted to verify 
their petitions. (1903) 31 Cal 10G (110) (DB). 

-S. 168. 

_Ss. 168 and 227 (2) — Winding-up order — 

Effect of — Contracts of company — Validity. 

Once the winding-up order was made, the com¬ 
pany becomes as from the date of the petition in¬ 
capable of entering into contracts without the 

sanction of the Court. Gosling v. Gaskell, (1897) 
A. C. 575 (H L), followed. 

• The effect of a winding-up order is to avoid all 
dispositions of property between the date of peti¬ 


tion and the date of the order. It equally avoids 
payments made by the company. S. 227 (2) does 
not in terms apply to a contract for purchase of 
goods which, if made honestly and in the ordinary 
course of business, may be sanctioned by the 
Court. AIR (Vol 17) 1930 Mad 1012 : 59 MLJ 826. 

-S. 168 — Petition by creditors for winding-up 

— Voluntary liquidation. 

Where a company went into voluntary liquida¬ 
tion during the pendency of a petition by tne cre¬ 
ditors for winding up the liquidators appointed by 
the company Pendante Lite cannot contest the 
order directing the compulsory winding up, in 
pursuance of the petition. AIR (Vol 1) 1914 Lah 
36 : 73 PR 1914 ; 279 PLR 1914 : 25 Ind Cas 553 
(DB). 

-S. 169. 

-S. 169 — Winding up order passed — Power of 

Court to issue injunction. 

After a winding up order has been made, the 
Court has no power to issue an injunction under 
S 169, Companies Act. AIR (Vol 37) 1950 EP 210 
: 1950-18 ITR 951. 

-S. 169 — Voluntary liquidation. 

Under Ss. 207 and 215, read with S. 169, the 
Court has power, in order to protect the assets of 
the bank for its other creditors even in cases of 
voluntary liquidation, to stay the execution of the 
decree for costs passed against the bank after li¬ 
quidation, in a suit by the bank prior to its going 
into liquidation. AIR (Vol 12) 1925 Oudh 630 : 
91 Ind Cas 1053 : 28 OC 197 (DB). 

-S. 169 — Review by liquidation judge of his 

order — Legality. 

A judge conducting the liquidation is not pre¬ 
cluded from recalling a wrong order and rectify¬ 
ing a mistake. S. 169 of the Act was not intended 
to refer to cases in which a judge upon the dis¬ 
covery of fresh matter considers it expedient to 
pass a fresh order in the place of an order passed 
by him. AIR (Vol 6) 1919 Lah 255 : 13 PLR 1919 
: 51 Ind Cas 723. 

-Ss. 169, 175 — (S. 134 of 1882 Act) — Liquida¬ 
tion inevitable — Company’s suspending business 
_ Provisional liquidator — Appointment justifi¬ 
able. 

Where a company suspended business and is 
plainly, commercially and technically insolvent, a 
court is justified in appointing a provisional liqui¬ 
dator under S. 134, Companies Act of 1882. AIR 
(Vol 1) 1914 Lah 117 : 337 PLR 1913 : 206 PWR 
1913 : 31 PR 1914 ; 21 Ind Cas 577. 

-S. 171. 

1. Applicability and scope. 

2. Distinction between S. 232. 

3. Leave for suits, necessity. 

4. Leave for appeal and revision. 

5. Leave, subsequent to institution of suit. 

6. Powers of Court. 

7. Proceedings under S. 145, Cr. P. C. 

8. Waiver. 

1. Applicability' and scope. 

_S. 171 — Leave to sue — Grant of — Secured 

creditors — Outsiders involved in dispute with com¬ 
pany in liquidation. 

Under S. 171, Companies Act, secured creditors 
are as a matter of course given liberty to proceed 
with any action for enforcing their securities against 
a company in liquidation. Liberty to proceed is 
also often given where outsiders are involved in some 
dispute with the company, and it is desirable that 
the dispute should be decided in an action by the 
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ordinary tribunals. AIR (Vol 38) 1951 Sau 292: 1950 
Comp Cas 242. 

’ ^~$ s ' 171, 169 and 232 — “Or other legal proceed¬ 
ing Meaning of — Expression is not confined to 
original proceedings analogous to suit — Expression 
covers any proceeding by revenue authorities under 
S. 46 (2), Income-tax Act — Income-tax Depart¬ 
ment should apply under S. 171 before forwarding 
requisite certificate under S. 46 (2) to Collector. 

The expression “or other legal proceeding’* m S. 
1/1 need not, and, therefore, should not, be confin- 
ea to original proceedings in a Court of first instance 
analogous to a suit initiated by means of a petition 
s^iiar to a plaint. Section 171 must be construed 
with reference to other sections of the Act and the 
general scheme of administration of the assets of a 
company in liquidation laid down by the Act. 

—The reference of “distress” in S. 232. which ap¬ 
pears to be supplementary to S. 171, indicates that 
leave of the Court is required for more than the init¬ 
iation of original proceedings in the nature of a suit 
in an ordinary Court of Law. Moreover the scheme 
of the application of the company’s property in the 
pan passu satisfaction of its liabilities, envisaged in 
S. 211 and other sections of the Act, cannot be made 
to work in co-ordination unless all creditors (except 
such secured creditors as are outside the winding up) 
are subjected a s to their actions against the property 
of the company to the control of the Court. Accord¬ 
ingly no narrow construction should be placed upon 
the words “or other legal proceeding” in S. 171. 

The words can and should be held to cover distress 
and execution, proceedings in the ordinary Courts. 
Such proceedings are other legal proceedings against 

the company, as contrasted with ordinary suits 
against the company. 

Clearly action under S. 46, Income-tax Act, is not 
a proceeding in an ordinary Court of Law. But there 
is no reason why in British India no “legal proceed¬ 
ing can be taken otherwise than in an ordinary 
Court of Law or why a proceeding taken elsewhere 
than m an ordinary Court of Law, provided it be 
taken in a manner prescribed by law and in pursu- 

ance of law or legal enactment cannot piopcrly be 
described as a “legal proceeding.'* y 


Accordingly the words “other legal proceeding” 
“ .?• 17 } com h ri se any proceeding by the Revenue 
Authorities under S. 46 ( 2 ). Income-tax Act, and be¬ 
fore forwarding the requisite certificate under S. 46 
( 2 ) to the Collector, which would put the machin¬ 
ery for the collection of the arrears of income tax as 
arrears of land revenue into motion, the Income-tax 
Department should apply in the liquidation under S. 
171 for leave of the winding up Court. AIR (Vol 33) 
1946 PC 16: 50 CWN 10: (1946) 9 FLJ 29- (1946) 
MWN 292: 224 Ind Cas 94. J 

--S. ]71 — “Proceedings”, meaning of — Bank 
puisne mortgagee made party to mortgage suit and 
execution proceedings — Sub cqucntly b nk going 
into liquida ion — Sanction necessary to continue exe¬ 
cution against bank. 

In a suit to enforce a mortgage, Mie bank which 
was a puisne mortgagee was impleaded as a do'ond- 
ant. I he bank was also made a parti' ;o fh > ex c t on 
proceedings. Subsequent to the filing of the execu¬ 
tion petition by the decree-holder the bank went into 
liquidation: 

H“Id, that: 0 ) the bank was not a mere pro forma 
defendant to the mortgage suit. As a puisne mort- 
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gagee, it was liable to pay the amount due under the 
mortgage-decree. Hence it could not be said that the 
bank was not a defendant against whom a relief was 
granted under the decree so as to render the sanction 
under S. 171 to continue the execution proceedings 
against it unnecessary: 

( 2 ) the word ‘‘proceedings” need not necessarily re¬ 
late to independent originating proceedings but may 
also relate to supplemental proceedings and, therefore 
included execution proceedings. Consequently, the 
sanction of the Court under S. 171 to continue the 
execution proceedings taken against the bank after a 
winding up order had been made and a provisional 
Liquidator had been appointed, was necessary. AIR 
(Vol 31) 1944 Mad 84: (1943) 2 MLJ 448: 56 MLW 
644: 1943 MWN 702: 215 Ind Cas 271. 

-S. 171— Scope — Winding up order — No bar 

to proceedings against servant of company. 

Under S. 171, when a winding up order has been 
made no suit or other legal proceedings shall be pro* 
ceeded with or commenced against the company ex¬ 
cept by leave of the Court. There is nothi g in this 
section which precludes action being taken against 
servants of the company. The servants of the com¬ 
pany are not the company itself. AIR (Vol 31) 1944 
Oudh 147: 19 Luck 385: 1943 OWN (CC) 339: 45 
Cr LJ 333: 211 Ind Cas 220. 


-S. 171 — Construction. 

The words used in S. 171, Companies Act were 
borrowed from English Law, where they had a re¬ 
cognised legal meaning attached to them, and it 
should be assumed that the same meaning was assign* 
ed to those words by the Companies Act which bor¬ 
rowed the language of the English Statute AIR ,Vol 

29) 1942 Lah 289: ILR (1942) Lah 517: 204 Ind Cas 
74 (FB). 

-S. 171 — “Suit” and “action” — Meaning of. 

Pei Ram Lall, J. — * Su t’ and “action” are inter¬ 
changeable terms so far as procedure in India is con¬ 
cerned. AIR (Vol 29) 1912 Lah 2S9: ILR (1942) Lah 
517: 15 RL 239: 204 Ind Cas 74 (FB). 

S. 171 — “Suit’ and ‘legal proceeding** — 


Meaning of. 

“Suit” in S. 171, means as stated in S. 26, Civil I 
C a proceeding under the Code, which is institute 
u ith the presentation of a plaint in a Court of origir 
al jurisdiction. 

1 expression ‘legal proceeding’ in S. 171 is coup 

led with suit and obviously means proceedings eju: 

dem generis, that is to say, original p oceedings in 

Court of first instance, analogous to a suit, initiated b 

means of a petition similar to a plaint. It does not ir 

elude proceedings taken in the course of the suit nc 

proceedings arising f om the suit and continued in 

higher Court like an appeal from an interlocut ry c 

mml order passed in the suit. AIR (V 28) 1941 La 

392: 43 PLR 505: ILR (1941) Lah 760: 197 Ind Cf 
1 (FB). 

■ -S. 171 — Voluntary Iiquida ion — Stay of exi 

cution. 

In cases of voluntary liquidation the general pra< 
lice is to grant an order staying execution and it 
only in very special circumstances that the Court wi 
depart from that general practice. (1937' 41 CW 
>>9,: ILR (1937) l Cal 632. 

-- S. 1/1 — Pending proceedings — Claim again 
Company — Liquidation — Subsequent te minatio 
0 liquidation — Company, bow to be represented. 
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Where a limited Company is defendant in a suit, 
the liquidation of the Company cannot make any diff¬ 
erence. The change brought about by the liquidation 
in regard to the suit is merely that in the conduct of 
its defence, the Company before liquidation will act 
through the directors but duiing liquidation 
through the Liquidators and after the termination of 
the liquidation through the directors once more. AIR 
(Vol 22) 1935 PC 79: 1 BR 463: (1935) MWN 442: 
1935 OWN (CC) 599: 7 RPC 181: 1935 AWR (CC) 
630: (1935) ALJ 593: 41 MLW 764: 39 CWN 657: 37 
PLR 323: 13 Rang 256: 61 CLJ 239: 68 MLJ 725: 37 
Bom LR 544: 62 IA 100: 155 Ind Cas 1. 

-S. 171 — Voluntary liquidation — Liquidation 

— Stay of proceedings. 

The execution proceedings in a decree-holder’s suit 
against the company had been started before the com¬ 
pany went into voluntary liquidation and the volun¬ 
tary Liquidator’s objections also were unsuccessful in 
the executing and in the Appellate Courts: 

Held, that the mere fact that the company went 
into voluntary liquidation was in itself no bar to the 
progress of the execution proceedings and the proper 
course for the voluntary Liquidator to take was to ob¬ 
tain an order of stay of proceedings from High Court 
before the sale was completed. Having been unsuc¬ 
cessful in the executing Court and also in the Appel¬ 
late Court, the voluntary Liquidator could not ap¬ 
proach the liquidating Court and ask for a declaration 
that the auction-sale was invalid. AIR (Vol 22) 1935 
Lah 991. 

-S. 171 — Secured creditor. 

No secured creditor need or can be forced to prove 
his debt, and such a creditor can stand wholly outside 
the winding up proceedings if he so elects and rely 
upon his security or his decree if he as obtained one, 
provided he has obtained leave to proceed from the 
winding up Judge. AIR (Vol 16) 1929 All 353: 119 Ind 
Cas 273: 1929 ALJ 811: 51 All 695 (FB). 

-S. 171 — Applicability. 

Section 171 applies to liquidation under Court’s 
supervision as well as to liquidation by the Court. AIR 
(Vol 15) 1928 All 165: 109 Ind Cas 22: 50 All 419: 26 
ALJ 131. 

-S. 171 — Limitation. 

The liquidator of a company which is in liquida¬ 
tion being a trustee for the creditors, time to recover 
a debt due from the company does not run after an 
order or resolution for winding up. The date for 
testing the liability is the commencement of the 
•winding up. AIR (Vol 14) 1927 All 161 : 101 Ind 
Cas 224 : 25 ALJ 277 : 49 All 520 (FB). 

-S. 171 — Crown’s prerogative. 

The effect of S. 171 is not to restrict any of the 
rights to recover debts due to the Crown which the 
Crown may possess in virtue of its prerogativ AIR 
v Vol 13) 1926 Cal 781: 96 Ind Cas 37: 53 Cal 328. 

--S. 171 — S. 130. 

A court only, or, with its leave, others, can insti¬ 
tute suits or applications uncier the Act to wind up a 
companv’s business. The principal court with ori¬ 
ginal civil jurisdiction at the companv’s business 
place is the court to deal with the matter. AIR (Vol 
7) 1920 All 257: 18 ALJ 296: 2 UPLR All 82: 58 

Ind Cas 607. 

2. Distinction between Section 232. 

__Ss. 230 and 232 and Income-tax Act (XI of 

1922) S. 46 _Assessment made after winding up 

order — Competency of Income-tax Department to 


171—1. Applicability and scope 

proceed under S. 46 of the Income-tax Act for its re¬ 
covery without leave under S. 171 of the Companies 
Act — Crown debts — Preference in the winding up 
—“Other legal proceeding” in S. 171—Meaning of 
— Government of India Act (1935), S. 226 (1) — In¬ 
terpretation — Exclusion of jurisdiction of High 
Court — Principle governing. 

An order for assessment of income-tax of a com¬ 
pany was made on 25th February, 1943 for the year 
of assessment 1941-42 and the tax was fixed at a 
particular amount. But in the meanwhile, the com¬ 
pany had been ordered to be wound up a very con¬ 
siderable time before the assessment was made. The 
income-tax authorities decided to adopt the proced¬ 
ure provided by S. 46 of the Income-tax Act and for¬ 
warded a recovery certificate under sub-S. (2) of S. 
46 to the Collector who in turn made a demand for 
the recovery of the amount assessed as arrears of 
land revenue. On an application by the liquidators- 
of the company under Ss. 171, 228 and 233 of the 
Companies Act, it was directed that under S. 169 of 
the Act, the income-tax authorities should be re¬ 
strained from proceeding without leave of the Court 
with the subsisting proceedings. It was in effect 
held that the Crown was not entitled to any priority 
or preference, that leave of the Court under S. 171 
of the Companies Act was required prior to taking 
steps to put into action the machinery of S. 46 of the 
Income-tax Act and that the High Court was free to 
deal with this matter and its jurisdiction was not in 
any way affected by S. 226 of the Constitution Act. 
On appeal. 

Held, in S. 2-30 of the Companies Act a modified 
priority is expressly provided for a certain limited 
class of Crown debts. The priority expressly so giv¬ 
en to Crown debts is not confined so'e'.y to C o xn 
debts. The Crown is bound by the provisio is of the 
Indian Companies Act, and is bound in regard to tne 
provisions relating to the liquidation of companies, 
“to a statutory scheme or administration wherein the 
prerogative right of the Crown to priority no longer 
exists.” 

The Crown is accordingly not entitled to any pre¬ 
rogative priority, or preferential rights or treatment, 
save those expressly conferred and limited by the Act 
itself, in particular by S. 230 and sub-S. (2) of S. 232. 

The particular arrears of income-tax which the In¬ 
come-tax authorities had endeavoured to collect 
through the machinery of S. 46 of the Income-tax Act 
do not come within the prescribed class ol taxes for 
which the Crown can claim even the limited priority 
given by S. 230 of the Companies Act. In re pect 
of them, the Crown ranks as an ordinary unsecured 
creditor. S. 171 of the Companies Act must be con¬ 
strued with reference to other sections ot the Act and 
the general scheme of administration of the assets of 
a company in liquidation laid down by the Act. No 
narrow construction should be placed upon the ex¬ 
pression “or other legal proceeding” in that sec ion. 

It need not and therefore should not be confined 
to “original proceedings in a Court of first instance, 
analogous to a suit, initiated by means of a petition 
similar to plaint”. The words can and should be held 
to cover distress and execution proceedings in th * 
ordinary Courts. Accordingly the words “other legal 
proceeding” in S. 171 comprise any proceeding by 
the revenue authorities under S. 46 (2) of the Income 
Tax Act and before forwarding the requisite cer ifi- 
cate under S. 46 (2) to the Collector, which would 
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put the machinery for the collection of the arrears 
of income-tax as arrears of land revenue into motion, 
the Income-tax authorities should have applied in 
the liquidation under S. 171 of the Companies Act 
for leave of the winding up Court. S. 226 of the Con¬ 
stitution Act applies to the jurisdiction conferred on 
the Allahabad High Court by the Companies Act. 

. In the circumstances, by reason of the making out 
and forwarding to the Collector of a certificate in 
the form and manner prescribed by S. 46 (2) of the 
Income-tax Act. thereby putting into operation the 
machinery of S. 46 for the collection of the arrears 
of income-tax in question as arrears of land re¬ 
venue, an act was done in the collection of revenue, 
and in granting the injunction the High Court was 
exercising original jurisdiction in a matter concerning 
an act done in the collection of the revenue. 

The last words of sub-s. (1) of S. 226 "according 
to the usage and practice of the country or the law 
for the time being in force” can only qualify the 
words immediately preceding "concerning an act 
done or ordered in the collection thereof.” In the 
circumstances, it cannot be said that at the stage 
when the procedure unauthorised by law was in fact 
put in force, the officials concerned were not acting 
bona fide or were acting absurdly. 

Accordingly it must be held that S. 226 (1) of the 
Constitution Act applies to the case, & that in gran¬ 
ting the injunction appealed against the High Court 
was purporting to exercise original jurisdiction con¬ 
cerning an act ordered or done in the collection of 
the revenue bona fide & not absurdly believed to 
be according to the law lor the time being in force, 
and that by reason of S. 226 (1) and the decision in 
Spooner v. Jadow, (1850) 4 MIA 353, the High Court 
had no jurisdiction in the matter and their order was 
ultra vires and void. Anomalies in S. 226 comment¬ 
ed upon. 224 Ind Cas 94: 81 CLJ 41: 12 BR 536: 48 
Bom LR 482: 1946 Comp Cas 71: 1946 ITR 248: 
1946 MWN 292: 50 CWN (PR) 10: (1946) FLJ 29: 
AIR (Vol 33) 1946 FC 16: ILR (1946) Kar (FC) 7: 
(1946) 1 MLJ 415 (FB). 


‘ Ss. 171, 232 (2) — Bihar and Orissa State Aid to 
Industries Act. S. 15 — Industrial loan—Guarantee 
for over-drafts — Failure to pay — Government, 
whether entitled to recover before payment to Bank 
Government claim whether entitled to priority 
in winding-up — Necessity of leave to proceed with 
execution — Leave cannot be granted so as to give 
undue priority. 


Section 15, Bihar and Orissa State Aid to Indus¬ 
tries Act. 1923, merely puts the Govt, into the 
position that it should be able to recover the amount 
Paid bv it under a guarantee in the same way as it 
might recover the amount of a loan but it does not 
have the effect of giving the Government power to 
recover the amount of guaranteed over-draft from 
the principal debtor unless the Government has been 
obliged to lulfil the terms of its guarantee. 

The fact that the Government endorses a promis¬ 
sory note payable on deipand executed by a com¬ 
pany in its favour to the Bank does not amount to a 
payment of debt to the bank. 

There is no exception to S. 171, Companies Act, 
and the leave of the Court is essential lor the purpose 
of proceeding to execution even in case of decree ob¬ 
tained by the Government. 

A judgment obtained by the Governmmt in a cer¬ 
tificate proceeding under the Bihar and Orissa State 
Aid to Industries Act has no priority over oilier debts 


and it was not the intention of the Legislature that 
the Court should be given discretion to permit pro¬ 
ceedings which would have the effect of giving to 
any particular creditor a priority to which he is not 
otherwise entitled and which would have the effect 
of absorbing all the available assets. There may, 
however, be exceptional cases in which the discretion 
undoubtedly given to the Court may be wisely exer¬ 
cised. AIR (Vol 19) 1932 Pat 1: 134 Ind Cas 429 
(DB). 

3. Leave for suits, necessity. 


-b. 171 — Company in winding up attaching pro¬ 
perty in execution of decree in its favour — Claim 
petition by third party — If other “legal proceeding” 
for proceeding with which leave of Court is essen¬ 
tial. 

When a company in winding up attaches certain 
property in execution of a decree in its favour as that 
of its judgment-debtor any claim petition by a third 
party cannot be regarded as "other legal proceeding'* 
within the meaning of S. 171 of the Companies Act 
Hence such claim petition can be proceeded with 
against the company without leave of the Court. 

It will be more inequitable that a company in 
liquidation should institute execution proceedings 
and rely upon S. 171, Companies Act, to debar per¬ 
sons from defending their property in those execu¬ 
tion proceedings. 1950 MWN 623: 63 LW 852: 1950 
Comp Cas 156: (1950) 2 MLJ 450: AIR (Vol 38) 
1951 Mad 348. 
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— Custodian taking possession of eva¬ 
cuee property — Leave of Court — If necessary — 
Administration of Evacuee Property Ordinance. 
1949. 


The action of the custodian in taking possession of 
the evacuee property under the Administration of 
Evacuee Property Ordinance is a purely executive 
act. and it cannot be termed as legal proceedings 
within the meaning of the phrase as used in S. 171, 
Companies Act. Leave of the Court is, therefore, 
not necessary. 52 PLR 185: AIR (Vol 37) 1950 EP 
204: 1950 Comp Cas 141 (DB). 

-S. 171 — Applicability — Prosecution of direc¬ 
tors for contravention of Ss. 32 and 134 — Subse¬ 
quent liquidation proceedings — Leave of Court —* 
Necessity. 

The fact that after a prosecution has been insti¬ 
tuted against the directors of a company for breach 
ol the provisions of Ss. 32 and 134 of the Companies 
Act, the company has gone into liquidation, does not 
render the leave of the Court necessary under S. 
171 ol the Act. S. 171 would not operate as a bar to 
the prosecution in such cases. 1947 Comp Cas 93: 
229 Ind Cas 109: AIR (Vol 35) 1948 Cal 42: 48 Ct 
LJ 236. 


--S. 171 — Applicability — Sale in execution pro¬ 
ceedings started by company in liquidation as de- 
cice-holdcr — Application by auction-purchaser to 
set it aside — Leave of Court, if necessary. 

Section 171 of the Companies Act docs not apply 
to appeals or applications by unsuccessful parties to 
a litigation brought by a company. 

An application by an auction-purchaser at a sale 
held in execution proceedings started by a company 
in liquidation as decree-holder, to set aside that sale 
on the ground that the judgment-debtor had no sale¬ 
able interest in the property, is a defensive applica¬ 
tion which does not require any leave of the Court 
such as is contemplated by S. i71 of the Act AIR 
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(Vol 35) 1948 Pat 398: 1948 Comp Cas 279: 26 Pat 
i470 (DB). 

-S. 171 — Suit under O. 21, R. 63, Civil P. C., 

against company in liquidation, if suit within S. 171 

— Sanction of Court which ordered winding up, if 
kssentiaL 

; A suit under O. 21, R. 63 against a company in 
liquidation being a suit within the meaning of S. 
171, Companies Act, cannot be commenced without 
the leave of the Court which had ordered the wind¬ 
ing up. AIR (Vol 28 )1941 Lah 392: 43 PLR 505: ILR 
^1941) Lah 760: 197 Ind Cas 1 (FBJ. 

1 -S. 171 — Action by company — Defendant 

wanting to take defensive proceedings — Leave, it 
necessary. 

•' When an action by the company itself has been 
proceeded with there is no necessity for the defend¬ 
ants, in the action, to obtain leave for any defensive 
proceeding on their behalf, since the defendants 
cannot be said to proceed with or commence any 
legal proceedings against the company. AIR (Vol 24) 
1937 Lah 926: 176 Ind Cas 206 (DB). 

——S. 171 — Crown debts — Priority to recover 

— Prerogative of Crown. 

1 The Crown is bound by the Companies Act and 
S. 171, restricts any rights to recover debts due to it 
which the Crown might possess in virtue of its pre¬ 
rogative. AIR (Vol 19) 1932 Cal 430: 59 Cal 327: 137 
jnd Cas 870. 

-S. 171 — 'fhere is no exception to S. 171, Com¬ 
panies Act, and the leave of the Court is essential 
for the purpose of proceeding to execution even in 
Case of decree obtained by the Government. AIR 
(Vol 19) 1932 Pat 1: 134 Ind Cas 429 (DB). 

-S. 171 Allegations of fraud. 

The practice is that a heavy contested money 
claim against the company and its agents where the 
allegations are that the large debt in question was 
really a personal debt of the agents which they 
fraudulently attempted to foist on to the company 
and that the company are in no wise liable for that 
debt is usually, if not invariably, left to be decided 
by a suit in the ordinary way. AIR (Vol 14) 1927 
Bom 167: 101 Ind Cas 144: 29 Bom LR 253 (DB). 

-S. 171 — Leave under — Meaning of C. P. C., 

S. 47. 

Leave under S. 171 of Companies Act means leave 
by the winding up Court and when once given in¬ 
cludes all subsidiary legal proceedings. An applica¬ 
tion by a transferee of a decree against a company 
since gone into liquidation, for substitution of his 
name as decree-holder, must be made under S. 47 
(3) C. P. C., to the executing court and not to the 
winding-up Court. AIR (Vol 6) 1919 All 337: 41 All 
432: 17 ALJ 464: 50 Ind Cas 115 (DB). 

-S. 171 — S. 136 — Unsuccessful claimants — 1 

Suit — C. P. Code O. 21, R. 63. 

1 A suit by unsuccessful claimants against a com¬ 
pany in liquidation must commence after obtaining 
leave of the liquidation judge. AIR (Vol 6) 1919 
Lah 200: 4 PWR 1919: 31 PLR 1919: 70 PR 1919: 

50 Ind Cas 645 (DB). # 

_S. 171 — Suit — Against liquidators after wind¬ 
ing-up order. 

After a Court’s order for winding-up a Bank, no 
suit can be brought against the voluntary and offi¬ 
cial liquidators without leave of the Court conduct¬ 
ing liquidation proceedings, under S. 171 of the Act 


which applies to such a case. AIR (Vol 14) 1917 
Oudh 322: 3 OLJ 641: 37 Ind Cas 427. 

4. Leave for appeal and revision. 

-S. 171 — Appeal against decree in favour of 

Bank filed within time — Bank going into liquida¬ 
tion before filing of appeal — Application for leave 
to continue appeal, one to “commence’’ and not to 
“continue.” 

An appeal is a proceeding within S. 171, and it is 
not valid and effective if it is without leave under S. 
171. Where an appeal against a decree in favour of 
a Bank is filed within time but before the filing of 
the appeal, the Bank had gone into liquidation, an 
application under S. 171 to continue the appeal 
which was not valid and effective being without 
leave, must be taken to be one to “commence” and 
not “continue” the appeal. AIR (Vol 28) 1941 All 
335: (1941) ALJ 385: 1941 OWN (HC) 838: 1941 
AWR (HC) 237: 1941 RD 557: ILR (1941) 565: 196 
Ind Cas 274. 

-S. 171 — Appeal time-barred — Leave to “com¬ 
mence” appeal should not be given. 

Leave under S. 171 to commence an appeal after 
the expiry of limitation should not be granted inas¬ 
much as such leave cannot have the effect of recon¬ 
stituting the appeal as valid appeal. AIR (Vol 28) 
1941 All 325: (1941) ALJ 385: 1941 OWN (HC) 
237: 1941 RD 557: ILR (1941) All 565: 196 Ind Cas 
274. 

-S. 171 — Decree in favour of company — Ap¬ 
peal by judgment-debtor — Company wound up — 
Leave of Court, necessary. 

Where a decree has been passed in favour of a 
company and the judgment-debtor has appealed 
from the decree and goes on with his appeal at the 
date of the winding up of the company, he should be 

regarded as proceeding with legal proceedings 
against the company and this he cannot do without 
the leave of the Court. AIR (Vol 28) 1941 All 154: 
(1941) ALJ 23: 1941 OWN (HC) 200: 1941 AWR 
(HC) 1: ILR (1941) All 175: 194 Ind Cas 57. 

—S. 171 — Scope — Appeal or revision arising out 
of action by company — Leave. 

An appeal or an application for revision arising 
out of an action brought by a company docs not 
come within the purview of S. 171, and such appeal 
or application can be instituted, or proceeded with, 
without the leave of the Liquidation Court. AIR 
(Yol 25) 1938 Lah 754: 41 PLR 91: 179 Ind Cas 376. 
-S. 171 — Original proceedings began by com¬ 
pany — Subsequent appeals or revision — Leave not 
necessary. 

Where the original proceedings have been begun 
by a company, as the plaintiff and decree-holder, no 
permission of the liquidating Court is necessary for 
appeals or revisions which may be presented by the 
unsuccessful defendants or judgment-debtors against 
orders passed in the proceedings. AIR (Vol 23) 1936 
Pesh 97: 162 Ind Cas 416. 

-S, 171 — Appeal suit brought by Company 

— Leave of liquidating Court — Necessity. 

An appeal or application brought by a company 
does not come within S. 171 of the Act and can be 
instituted or proceeded with, without the leave of 
the Court. 91 PR 1916, diss. AIR (V 5) 1918 Lah 
181: 62 PR 1918: 32 PLR 1918: 186 PWR 1918: 47 
Ind Cas 392 (FB). 
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-Ss. 171, 175 — (Ss. 136 and 141 of 

1882 Act) — Company, winding-up order — Effect 
— Discharge of servants of company — Appeal 
against order appointing Official Liquidator — Man¬ 
aging Director, if can appeal on company’s behalf. 

A Director of a company cannot institute proceed¬ 
ings for the company after a winding-up order has 
been made. Managing Director of a Company 
which has been wound up cannot appeal against an 
order appointing an Official Liquidator and an order 
order refusing re-hearing of the appointment pro¬ 
ceedings. AIR (Vol 4) 1917 Mad 260: 40 Mad 706: 
(1916) 2 MWN 250: 4 LW 226: 36 Ind Cas 617. 

-S. 171 — S. 136 — Revision agai.ist decree in 

favour of a bank which became insolvent pending 
revision — Leave of Court. 

The Peoples Bank of India, Ltd., sued the peti¬ 
tioner for a certain sum due to the company and ob¬ 
tained a decree which was confirmed on appeal. 
Petitioner then filed a revision in the Chief Court. 
Pending determination of his petition the bank be¬ 
came insolvent, and the District Judge passed a 
winding up order. Held, that the revision proceed¬ 
ing against the decree was a proceeding against the 
company’ as under S. 136 Court’s leave must be ob¬ 
tained. AIR (Vol 2) 1915 Lah 24: 91 PR (1916): 80 
PLR 1917: 36 Ind Cas 618 (DB). 

5. Leave, subsequent to institution of suit. 

— -—Ss. 171, 229 — Application for leave to proceed 
with suit or other proceedings — Winding up Judge, 
if can adjudicate upon question of title. 

On an application under S. 171. the winding up 
Judge has power to adjudicate upon a question of 
title raised by an unsecured creditor whose claim 
is disputed by the Official Liquidator, the question 
being expressly covered by S. 229. AIR (Vol 29) 
1942 Oudh 417 : 1942 OWN (CC) 319 : 18 Luck 
110 ' 200 Ind Cas 485 (DB). 

—S. 171 — Winding up order — Subsequent suit 
without leave — Jurisdiction of Court to grant leave 
to continue suit — Jurisdiction of Court to dismiss 
suit on application for leave. 

Under S. 171, leave to proceed with a oending 
legal proceeding can only be granted whe’re that 
proceeding has been instituted prior to the winding 
up order. The Court has no jurisdiction to give 
the plaintiff leave to continue a suit instituted 
without leave subsequent to the winding up order. 
The Court has inherent jurisdiction to dismiss a 
suit on an interlocutory application for leave to 
continue the suit. AIR (Vol 27> 1940 Cal 166 • 
ILR (1939) 2 Cal 425 : 187 Incl Cas 880. 

-S. 171 — Suit instituted without leave — Leave 

applied for before but granted after limitation —» 
Dismissal improper. 

A suit instituted against a company in liquida¬ 
tion without leave under S. 171. should not be 
disnrssed on that ground alone. Where a plaintiff 
institutes a suit against a company in liquidation 
without the leave of the Court and subsequently 
apn.ies for such leave within the period ol limitation 
° f the suit and the leave is granted only after the 
period of limitation has expired, the suit should 
not be dismissed and the limitation should be cal¬ 
culated in the same way as if the suit had originally 
been instituted with leave. AIR (Vol 29) 1942 Lah 
289 : ILR (1942) Lah 517 : 204 Ind Cas 74 (FB) 
(Overrules AIR (Vol 23) 1936 Lah 401 : 38 PLR 
1104: 164 Ind Cas 136.) 

-S. 171 — Leave pending suit. 

When leave has been granted pending the suit, 
the leave is not be treated as a nullity and the 
suit cannot be dismissed on the ground that be¬ 


fore it commenced no leave had been obtained. 
124 Ind Cas 28 ; 1930 ALJ 373 : AIR (V 17) 1930 
All 503 (DB). 

-S. 171 — Liquidation — Leave to continue suit 

against company. 

Under S. 171 of the Companies Act, leave to 
continue an action should as a general rule be 
given only where some question arises which can¬ 
not satisfactorily be determined in the winding-up 
proceedings. 93 PR 1918 : 101 PLR 1918 ; 170 PWR 
1918 : 47 Ind Cas 1005 : AIR (V 5) 1918 Lah 364. 

6 . Powers of court. 

-S. 171 — Suit instituted against company in 

liquidation without leave — Jurisdiction of Court 
to grant leave to proceed with suit. 

A suit instituted against a company in Uquidar 
tion without leave under S. 171 of the Companies 
Act should not be dismissed on that ground alone. 
The Court has jurisdiction to give leave to proceed 
with a suit or other legal proceeding against a 
company in liquidation, even though such leave 
was not obtained before its commencement. (1950)’ 
54 CWN 832 (DB). 

-S. 171 — Creditor not required to prove claim 

against liquidated company — Subsequently allowed 
to prove by suit — No suit filed within time 
granted — Application to have his claim proved in 
liquidation proceeding on basis of subsquent deci¬ 
sion should be dismissed. 

A creditor of a company in liquidation was re¬ 
quired by the Official Liquidator to prove his claim 
and the Court decided that it would not enter into 
an adjudication of the matter in liquidation and 
directed the creditor to take such step as he deem¬ 
ed necessary to enforce the claim. This he failed 
to do within the time granted. He was also allowed 
further time. Eventually he asked to be allowed 
to prove his claim by a suit and this application 
was granted on terms which were not fulfilled in 
time and the Court refused to grant any further 
extension. No appeal was filed against this order 
and so no suit was filed. The creditor relying on 
a later decision (reported in 193 Ind Cas 818) 
applied again to the Court to have his claim 
inquired into and adjudicated in the liquidation 
proceedings itself. The Court dismissed it on the 
ground that it did not lie, because the creditor had 
failed to prove the claim within the time allowed : 

Held, in appeal, that the suit not having been 
filed within the time allowed by the Court and the 
Court having refused to grant a further extension 
which order had become final the order amounted 
to a dismissal of the claim. 

If the creditor had at the beginning insisted on 
the Court adjudicating on his claim without re¬ 
course to a suit, the case might have fallen within 
the judgment (193 Ind Cas 818) but he preferred 
to have his claim decided in a suit and it was 
far too late in the day to allow him to turn round 
and ask the Court to change the procedure which 
he himself had considered to be proper. AIR (Vol 
28'. 1941 Mad 855 : 54 MLW 275 : (1941) 2 MLJ 
417 : 200 Ind Cas 603 (DB>. 

-S. 171 — Secured creditor’s rights. 

Under S. 171 the Court has a wide discretion in 
the matter. But in the exercise of this discretion, 
the Court cannot act arbitrarily or capriciously. 

A person claiming to be secured creditor can¬ 
not be enforced to prove his debt in liquidation, but 
lie can stand outside the winding up proceedings, 
and rely upon his security, for whatever it is worth. 
When such a person asks for leave to sue. the prayer 
should ordinarily be granted, unless there are 
special grounds to support the contrary course. 

AIR (Vol 19) 1932 Lah 475 : 33 PLR 555 : 139 
Ind Cas 504 (DB). 
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--S. 171 — Objection to leave. 

No Court except the appellate Court can object 
or question grant or withholding of leave under 
S. 171 by Company Judge. 124 Ind Cas 28 : 1930 
ALJ 373 : AIR (Vol 17) 1930 All 503 (DB). 

-S. 171 — Leave when granted. 

Leave can be refused absolutely — Winding uP 
'Judge, however, cannot annual secured creditor’s 
security or decree — Except in exceptional cases 
leave should be refused only for such time as would 
be necessary to make up his mind either one 
way or other. 119 Ind Cas 273 51 All 695 I 

1929 ALJ 811 : AIR (Vol 16) 1929 All 353 (FB). 

-S. 171 — Unsecured creditor. 

An unsecured creditor cannot be turned into a 
secured creditor after winding up by granting him 
specific performance of an agreement to create a 
charge. A rigid line is drawn at the winding-up 
and creditors should not be allowed to change their 
position after that date. 101 Ind Cas 144 : 29 
Bora. LR 253 : AIR (Vol 14) 1927 Bom. 167 (DB). 
_S. 171 — Stay of previously permitted suits — 

Principle explained. 

Where sale of the property by the winding up 
Court was a proceeding, which was carried out for 
the sake of convenience and with the object of 
getting the property sold at a time and in a place 
where a good price might be obtained for it and 
it was not intended that secured creditors should 
thereby be debarred from enforcing their rights 
in the usual way if they were so advised. 

Held, that suits which such secured creditors 
had previously been granted leave to prosecute 
should not be stayed pending the adjudication on 
priority among the creditors by the winding up 

Court. ^ _ 

Per Buckland, J. — The argument that the Court 

has no power to recall leave once granted or that 
the machinery at the disposal of the Judge in 
the winding up would be inadequate to enable him 
to decide the questions which may arise in the 
mortgage suits should they come before him is not 
impressive. 88 Ind Cas 754 ; 29 CWN 715 : AIR 
<Vol 12) 1925 Cal. 916 (DB). 

_Ss. 171, 225 — Pfermissibn to institute suit 

against company after winding-up — Interference 
by Appellate Court. 

An order giving permission to continue a suit 
against a company, after the winding-up order has 
been made, does not amount to a permission to 
institute the suit. Unless the lower court’s order 
is altogether wrong, its discretion in permitting 
an action to be continued against a company 
which is being wound up will not generally be 
disturbed by the Appellate Court. 13 PR (1917) 

: 29 PLR (1917) : 37 Ind Cas 791 : AIR (Vol 
14) 1917 Lah 391. 

_S. 171 — (S. 136 of 1882 Act) — Attaching 

decree-holder of decree against company in liqui¬ 
dation. 

It will not be equitable for courts to prevent a 
decree-holder who has attached a decree obtained 
by his jugment-debtor against a company from 
executing the decree against the company, with¬ 
out securing that his rights are respected in liquida¬ 
tion The attaching dercee-holder is entitled to 
steD into the shoes of his judgment-debtor in liqui¬ 
dation proceedings. (1907) 30 M 533 (534,535) (DB). 

_Ss. 171 and 203 — (Ss. 136. 177 of 1882 Act) 

Stay of Suits, effect of — Set-off — Liquidation —i 
Injunction by court against creditors to restrain 
from suing — Suit by company — Set-off. 

A company went into voluntary liquidation. At 
the time there was a debt due to it by the defen¬ 
dant which it had advanced on the security of a 
deposit by the defendant with the company falling 
due at some time after the date of liquidation. 


After the liquidation, an injunction was issued by 
the High Court restraining all creditors from suing 
the company. 

Held, in an action brought by the liquidators 
against the defendant for the recovery of the 
debt, that the defendant was entitled to a set-Oif 
of the amount of his deposit against the sum 
claimed, irrespective of the injunction order.—Re¬ 
ference under the Presidency Small Cause Courts 
Act. S. 69. (1905) 28 M. 240 (243). 

7. Proceedings under S. 145 Cr. P. C. 

-S. 171 — — Applicability — Conditions — 

Criminal proceedings against manager of bank in 
respect of alleged criminal acts as manager—Suose- 
quent winding up order and appointment of liqui¬ 
dator — Effect on proceedings. 

In order to invoke the operation of S. 171, Com¬ 
panies Act, as a bar to the continuance of procee¬ 
dings in Court, there must be pending in Court 
proceedings against the company in respect of 
which a winding up order has been made and a 
liquidator appointed. 

Where criminal proceedings are instituted against 
the manager of a Banking Company in respect of 
certain acts of his as manager thereof alleged to 
be criminal, the proceedings so pending cannot be 
regarded as proceedings against the bank or com¬ 
pany itself, so as to make S. 171 applicable to the 
case. 1940 Comp. C. 46 : AIR (Vol 36) 1949 CaL 
689. 

-S. 171 — Criminal Procedure Code, S. 145 — 

Proceedings against Liquidator under S. 145 — 
Necessity of leave of Court. 

Section 171 does not prohibit a Magistrate from 
drawing up proceedings under S. 145, Criminal P. 
C., against the Liquidator of a company, without 
obtaining the leave of the Court especially where 
the Liquidator is also responsible for the proceed¬ 
ings being initiated. AIR (Vol 2U> 1933 cal 453 
(2) : 34 Cr LJ 640 (2) : 37 CWN 932 : 143 Ind Cas 
795. 

8 . Waiver. 

-S. 171 — Waiving of bar. 

There is no authority for holding that the liquida¬ 
tors can waive the bar created by S. 171 in such 
a way as to require them to admit a claim under 
decree rendered inoperative by that bar. 109 Ind 
Cas ‘22 : 50 All 419 : 26 ALJ 131 : AIR (Vol 15) 
1928 All 165. 

_§ i73 # 

-S. 173 — Applicability. 

Petition for compulsory winding up bv creditors 
— Opposition by other creditors — Petition was 
stayed to enable Company to sell assets to new 
company. 88 Ind Cas 138 : 2 Bur. LJ 296 : AIR 
(Vol 11) 1924 Rang. 108. 

__Ss. 173 and 215 — Voluntary winding-up — 

Order staying proceedings. 

Courts in India have the power to make an 
order for the stay of the proceedings under a 
voluntary winding-up under S. 215 read with S. 
175 The court has to see whether a stay of the 
proceedings will be conducive or detrimental to 
commercial morality and to the interest of the 
public at large. (1903) 2 Ch 174, Foil. Having re¬ 
gard to the fact that the company in question was 
insolvent and that the resolution of the company 
to be wound uo was passed with a view to the 
Bank being started after the claims of the credi¬ 
tors had been satisfied, proceedings should be 
staved subject to the condition that all the share¬ 
holders should be given the option of retiring from 
the company or continue to be its members. 
24 PWR (1919) • 49 Ind Cas 412 : AIR (Vol 6) 1919 

Lah 305. 
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“— s * i74 . — Winding: up — Majority of share-hol¬ 
ders snowing confidence in company's management 

and faith in its future prospects — Court's inter¬ 
ference. 

Subsequent to the filing of a petition for winding 
up of a company by one of its share-holders, the 
share-holders at the meeting, unanimously passed 
a vote of confidence in the board of directors and 
in their management and expressed satisfaction 
with the progress of the company. The Counsel 
°f & total of 1696 share-holders represented 
1246 share-holders who were opposing this petition 
stated on behalf of his clients that he had every 
confidence in the present management and future 
progress of the company : 

Held, that the Court would not order the wind- 
12° H? ky overriding the considered opinion of 
the share-holders who were present at the meet¬ 
ing, and of the share-holders who were represented 
by the Counsel as regards the future prospects of 
the company in favour of the petitioner who held 
only five shares. AIR (Vol 29) 1942 Bom 231 • 
44 Bom LR 387 : 203 Ind Cas 116. 

-S. 174 — Scheme — Alteration of scheme passed 

at meeting —Court’s powers. 

When at a meeting of creditors, a scheme has 
been approved, the Court cannot either at the time 
of sanction or at any time thereafter, alter the 
terms of the scheme without consulting those 
who agreed to it and without their sanction. The 
Court has no power, either at the time of sanction 
or at any time thereafter, to expunge any part 
of the scheme or to modify it any way without 
consulting those who passed it originally and with¬ 
out obtaining their consent. All that the Court can 
do is to refuse to sanction the scheme, or possibly 
to withdraw the sanction which has already been 
given. The latter, however, would, be a serious 
step to take unless taken within a very short 
time after sanction had originally been given. AIR 
(Vol 24) 1937 Cal. 401 : 172 Ind Cas 717. 

- -S. 171 — Scheme sanctioned by one Judge —, 

Another Judge with equal jurisdiction if can dec¬ 
lare it a nullity. * 

Where one Judge of the Court has sanctioned 
a scheme, it is clearly not within the power of 
another Judge exercising equal jurisdiction to declare 
in effect that the order sanctioning the scheme 
is, to the extent that it affects a particular person 

a nullity. AIR (Vol 24) 1937 Cal 401 : 172 Ind 
Cas 717. 


--S. 174 — Liquidation — Creditors and share¬ 
holders — Necessity if protection in India — Court, 
whether bound to follow opinion of share-holders 
and creditors regarding liquidation. 

The rule as generally applied in England, that the 
opinion of the creditors and share-holders in meet¬ 
ing, regarding the carrying on of the liquidation, 
should be followed, should not apply so strictly 
to India. Limited liability companies in India are 
in their infancy. Share-holders and creditors are 
easily misled. Fraudulent directors have no diffi¬ 
culty in this country in deceiving share-holders and 
creditors. While I he opinion of share-holders and 
creditors undoubtedly ought to be taken into consi¬ 
deration, these classes of persons in India at pre¬ 
sent require to be protected against themselves. 
Consequently, even though the creditors and share¬ 
holders have agreed that the liquidation should 
be carried on by certain directors who themselves 
ore indebted to the company, the compulsory 
liquidation by the Court can be ordered where 
it finds that those directors are not doing their 
work of collecting debts properly. AIR (Vol 22) 
1935 Lah 779 : 38 PLR 166 : 16 Lah 1029 : 153 
Ind Cas 816 (SB). 
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--S. 174 — Winding up of solvent Company — ; 

Wishes of contributories. 

In the winding up of a solvent company th e 
Court as well tas the Official Liquidator should 
have particular regard to the wishes of the contri¬ 
butories in all matters affecting them as a class 
AIR (Vol 19) 1932 PC 1 : 61 MLJ 783 : 54 
439 : 36 OWN 54 : 35 MLW 1: (1932) MWN 171 
: 34 Bom. LR 321 : 58 IA 316 : 55 Mad 180 • 
(1932) ALJ 825 : 136 Ind Cas 114. 

-S. 174 — It will be extremely unwise for the 

Court to determine that a Bank should be closed 
down by compulsory liquidation in the circums¬ 
tances obtaining on the date of the petition, before 
the wishes of the creditors as a whole had been 
formally ascertained. AIR (Vol 19) 1932 Rang 75 
: 10 Rang 143 : 137 Ind Cas 638 (DB). 

--S. 174 — Winding-up by Court — Creditor^ 

petition — Fully paid-up share-holder — Right to 
appear and to be heard — Refusal to hear — Appeal 
by company, competency of. 

A fully paid up share-holder is entitled to appear 
and to be heard upon an application to wind ud 
the company. * 

But it is entirely improper to allow the company 
to come in and fight the battle or the grievances 
of any individual share-holder, and the company 
is not competent to appeal from a compulsory 
winding-up order upon the ground that a fully 
paid up share-holder who was desirious of being 
heard at the time the winding up order was made 
was not heard. AIR (Vol 18) 1931 Cal 391 • 58 
Cal 62 : 132 Ind Cas 633 (DB). 


-Ss 174, 202 — (Ss. 140 and 169 of 1882 Act) 

— Jurisdiction of Court. 

The court has full discretion in spite of S. 140 
in appointing an Official Liquidator while trying 
a suit to wind up a business. The Appellate Court 
can interfere in special circiunstances. (1911) 5 
Bur LT 193 : 17 Ind Cas 853 (856, 857). 

-S. 174 — (Case under 1882 Act) — Liquidation 

— Scheme of management for paying off its debts 
and for managing its affairs — Court — Sanction. 

In an application for sanctioning a scheme ap¬ 
proved of by a statutory majority of the creditors 
of a company in liquidation for pavment of its 
debts and management of its affairs in future, the 
court has to see whether the provisions of the 
statute have been complied with, whether the 
majority are acting bonafide, whether they are 
coercing the minority in order to promote interest 
adverse to those of the class whom they purport 
to represent, and whether the scheme is a reasona¬ 
ble one. (1910) 12 Bom. LR 525 : 7 Ind Cas 452 
(454). 


-S. 175. 

S. 175 (2) — Provisional Liquidator — When 

may be appointed — Notice to company — Necessity 
f o r • 

Where a company is carrying on business in the 
ordinary course, placing its entire management and 
conduct in the hands of a Provisional Liquidator 
it is in effect to put a stop to its business and it 
is well settled law that before such drastic step 
can be taken, the Court must be satisfied that 
it is absolutely necessary to do so. Where there 
is no opposition to the winding up of the company, 
a Piovisional Liquidator may be appointed as a 
matter of course. 


I he words used in S. 175 (2) of the Companies 
Act aie emphatic and are liable to the construction 
that unless the Court for reasons to be recorded 
deems it proper to dispense with the notice, no 
appointment of a Provisional Liquidator can take 
Place before notice is given to the company. 50 

PLh 268 : 1948 Comp. C. 274 : AIR (Vol 36) 1940 
■kir 139 (DB), ; 
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__s. 175 — Appointment of provisional liquidator 

— Circumstances justifying. 

Where a company is commercially insolvent and 
has never paid any dividend on its shares and 
no interest on the debentures issued and there is 
no opposition either from the trustee for the de¬ 
benture-holders or the managing agents of the com¬ 
pany, it would be a fit and proper case for the 
appointment of a provisional liquidator on the 
application of a creditor of the company who has 
not been paid his debt in spite of the statutory 
notice served on the company. An objection by a 
shareholder on the ground that the company might 
be successful if it were suitably and properly 
managed, is not a relevant matter in the consider¬ 
ation of the petition for the appointment of a 
provisional liquidator. 1948 Comp. C. 8 : 61 LW 
237 : AIR (Vol 36) 1949 Mad 107 : 1948 MWNj 
209 : (1947) 2 MLJ 563. 

_S. 175 — Liquidation — Official Liquidator re¬ 
presenting company — Position of — Whether 
bound to call claimants before him and make en¬ 


quiry. 

The Official Liquidator representing a company 
is in no different position from any one else against 
whom a stranger or a third party makes a claim. 
His only duty is to consider and if he thinks it 
is an admissible claim, to admit it, and if he thinks 
it an inadmissible claim, to reject it : and accord¬ 
ingly the Official Liquidator is not bound to call 
on the claimant to appear before him and make 
enquiry. AIR (Vol 26) 1939 Rang 46 : 180 Ind Cas 

69 < DB) - „ . x ^ . 
-S. 175 (6) — Winding up — Suit by secured 

creditor — Appointment of Receiver — Legality —' 
‘Assets’, meaning of — Competition between liquida¬ 
tor and Receiver — Preference to liquidator. 

Section 175 (6), precludes the appointment of a 
Receiver at the instance of a secured creditor to 
oust the possession of the Liquidator. The word 
‘assests’ in the said clause includes property subject 
to a mortgage or charge. 


Where there is a question of competition between 
a Liquidator and a Receiver appointed by the 
Court at the instance of the debenture holders or 
mortgagees the Court will ordinarily, in the exercise 
Of its discretion, give preference to the Liquidator. 

Where after the appointment of a Liquidator a 
Receiver was appointed in a suit instituted by a 
secured creditor to enforce his mortgage and the 
creditor applied to the liquidation Court for leave 
to proceed with the suit and for an order that 
the Liquidator do make over the properties mort¬ 
gaged to the Receiver ; , . _ 

Held, that the application so far as it asked for 
leave to proceed with the suit could be allowed but 
should be refused so far it related to possession by 
the Receiver. AIR (V 19) 1932 Cal 76 : 58 Cal 946 . 

133 Ind Cas 186. 

-S. 175 — Joint liquidators. 

Where two persons are appointed liquidators 
jointly the refusal of one of them to act renders 
abortive the resolution appointing them. One of 
them cannot take up the work alone, it clearly being 
the intention of the shareholders that they should 
act jointly and not separately. AIR (V 15) 1928 All 
165 : 109 Ind Cas 22 : 50 All 419 : 26 ALJ 131. 

_S. 175 — Discretion. 

The appointment of a liquidator is a matter purely 
in the discretion of the trial Court and that decision 
should not be interfered with except under very 
special circumstances. AIR (V 15) 1928 Rang 36 : 
107 Ind Cas 860 : 5 Rang 685 (DB). 


-S. 176. _ 

_S. 176 (1) — Liquidator can resign only on 

“due cause” shown — “Due cause,” meaning of. 

The words “on due cause shown” in S. 176 (1) 

govern the words “may resign or be removed by the 


Court.” ' The absence of the word “may” before the 
words “be removed” suggests that the acts of re¬ 
signation or removal are linked together and subject 
to the same condition. An Official Receiver can 
therefore resign only on due cause shown. 

It is quite unreasonable, that the Official Recei¬ 
ver should be expected to carry on the affairs of the 
company at his own expense when there is no pros¬ 
pect whatever of recovering the costs from the peti¬ 
tioner who cannot be traced. In such a case, the 
Liquidator should be allowed to resign as “due 
cause” is shown. AIR (V 30) 1943 Sind 84: ILR 
(1942) Kar 501: 206 Ind Cas 36C (DB). 

_S. 176 — Liquidator, removal of “Due cause” 

how to be measured — Removal of Liquidator, pro¬ 
priety of. 

The “due cause” in S. 176, is to be measured by 
reference to the real, substantial, honest interest 
of the liquidation and to the purpose for which the 
Liquidator is appointed. Of course, fair play to 
the Liquidator himself is not to be left out of sight 
but the measure of due cause is the substantial and 
real interest of the liquidation. 

Where after taking all matters into consideration 
it appears that it is not in the real substantial and 
honest interest of the liquidation that the Liqui¬ 
dators should be removed, the Court will not pass 
orders for their removal even if it is found that 
they have been negligent in carrying out the speci¬ 
fic orders of the Court and the specific rules which 
have been laid down m the company’s rules. (1936) 
165 Ind Cas 108: 40 CWN 857. 

_S. 176 — Liquidator — grounds for removal. 

An Official Liquidator must maintain a position 
of complete impartiality between all persons involv¬ 
ed in the winding up. Where this is not done the 
Judge in charge of the winding up may remove 
such Liquidator and appoint in his place a person 
from whom an attitude of unqualified detachment 
can be expected. AIR (V 19) 1932 PC 1: 61 MLJ 
783: 54 CLJ 439: 36 CWN 54: 35 MLW 1: (1932) 
MWN 171: 34 Bom LR 321: 58 IA 416: 55 Mad 180: 
(1932) ALJ 825: 136 Ind Cas 114. 

-S. 176 — (S. 142 of 1882 Act) — Official Liqui¬ 
dator — Resignation without leave of liquidating* 
court — Validity — Court’s acceptance of resigna¬ 
tion — Legality. 

An official liquidator cannot resign at will with* 
out securing the concurrence of the liquidating 
court. He cannot resign on caprice or resentment 
at enquiries regarding the nature of his past opera¬ 
tions and if he does so, he is liable to forfeit pay. 
AIR (V 6) 1919 Lah 182: 51 PR (1919): 53 Ind CavS 
649 (DB). 

_ § # 

-Ss. 177 and 177-A — Liability to proceedings un¬ 
der — Voluntary liquidation — Resignation of liqi- 
dators — Subsequent liquidation by Court and ap¬ 
pointment of new liauida’or — Refusal by the for¬ 
mer liquidators to submit statement of information 
required by the new liquidator — S. 177, if applies 
— Construction of S. 177-A. 

The liquidators appointed in a voluntary winding 
up of a company resigned and the name of the 
company was removed from the Register' Subse¬ 
quently a new liquidator was appointed and he 
got the name of the company restored in the Re¬ 
gister. The Court directed that the company 
should be wound up under the Companies Act and 
appointed an official liquidator. The latter called 
upon the liquidators who had resigned under S. 
177 (a) if the Companies Act to furnish information 
wl ich they refused, whereupon thev were prosecut¬ 
ed and convicted. On a contention that the provi¬ 
sions of S. 177 could not be availed of. 
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Held, (1) that though the company was origi¬ 
nally wound up voluntarily, at the time the pro- 
•ceedings were taken it was under liquidation by 
•order of Court and hence the provisions of S. 17T 
of the Act would apply. (2) The words “subject 
to the direction of Court” in S. 177-A of the Act 
cannot be taken to indicate that persons who had 
been officers of the company can be called upon 
to submit the statement only if there is a direction 
by the Court to such officers to submit the account. 
AIR (V 34) 1947 Mad 247: (1946) 2 MLJ 241: 59 LWi 
527: 1946 MWN 6)8: 1946 Comp. C. 169: 228 Ind Caa 
12; 48 Cr. LJ 14. 

——Ss. 177 and 232 — Sale — Assets of a company 
— After winding up order — Validity. 

A sale of the assets of a company after the wind¬ 
ing-up order, in execution of decree passed before 
the order, without permission of court is voidable at 
the instance of the Liquidator. AIR (V 3) 1916 
Pat 47 : 2 Pat LJ 77 : 1 Pat LW 241 : (1917) Pat 
HCC 315 : 38 Ind Cas 91 (DB). 

-S. 177-A. 

S. 177-A — ‘Subject to the direction of the 
Court’ — Meaning of. 

The words “subject to the direction of the Court’ 
cannot be taken to indicate that the persons who 
have been the officers of the company can be call¬ 
ed upon to submit the statement under S. 177-A (1) 
only if there is direction by Court to such officers 
to submit the statement. AIR (V 34) 1947 Mad 247* 
1946-2 Mad LJ 241 ; 59 MLW 547. 

-S. 179. 

1. Clause (a). 

2. Clause (b). 

See also Companies Act S. 212 (1) (b). 

3. Clause (c). 

4. Clause (f). 

5. Clause (g). 

6 . Clause (i). 

1. Clause (a). 

-S. 179 — Costs — Successful litigant against 

Liquidator. 

A successful litigant against a company in liqui¬ 
dation is entitled to be paid his full costs in prio¬ 
rity oyer other ordinary creditors except where 
there are other creditors in the same position as 
himself when they and he will rank pan passu aa 
regards the funds available for discharge of their 
debts. AIR (V 29) 1942 Lah 10: 43 PLR 648- ILR 
(1942) Lah 742: 197 Ind Cas 858. 

- S. 179 — Liquidator — Right of audience. 

The Liquidator has no right of audience in anv 
piocccdings in a. suit brought by the company, in 
the ordinary original jurisdiction of the High Court 
(3937) TTR (1937) 2 Cal 173: 41 CWN 424. 

--S. 179 — Decree obtained by Bank transferred 

to another Court for execution — Bank going Into 
liquids t’on —- Decree can lie executed by Official 
Liquidator by an application to the transferee 
Court, on behalf of the Bank. AIR (V 23) 193(1 
Lah 152: 163 Ind Cas 662 . 

— -S. 179 — Compulsory winding up — Demand bv 
L nuidator before call by Court — Payment bv con¬ 
tributory — Subsequent call bv Court it not compe¬ 
te 11 *- ATR (V 19) 1932 Cal 691: 3G CWN 409* 59 
Cn 1099 ^ 199 In d Cas 882 (DB>. 

—- S. 179 — Binding in execution — Judge in 
winding up lias no jurisdiction to allow liquidator 
to rrl «n execution —• He should seek permission 
of the execution Court. 

A Judge in winding up has no jurisdiction to 
ma.:e any Oder giving the liquidator leave to bid 
He con of course give anv direction to him to take 
aur-h legal steps as lie desires to take, in accordance 
wuh tnp rr eneral provisions of the law. in a matter 
Jn which he is a litigant like any other ordinary liti¬ 


gant, but the granting or refusing of permission to 
bid at a sale is clearly a matter for the execution 
Court. 

But the Judge has power to sanction his apply¬ 
ing to the execution Court either in a particular 
case, or generally in all cases in which he thinks it 
desirable for leave to bid as a decree-holder under 
O. 21, R. 72. It is clearly covered by Cl. (a) of s 
179 which deals with the institution of any suit in 
the name of a company, and Cl. (b) which deals 
with the carrying on of the business of the com¬ 
pany so far as it may be necessary for the winding 
up. AIR (V 14) 1927 All 631: 103 Ind Cas 293* 25 
ALJ 891. 

-S. 179 — Suits against contributories. 

Cause of action for the liquidator to realize con¬ 
tributions from the contributories arises only on 
the appointment of the liquidator. AIR (V 13) 
1926 All 550 : 95 Ind Cas 927 : 48 All 580 : 24 ALJ 
691. 

-S. 179 — Litigation without leave — Anneal 

by liquidator. 

Liquidators are officers of the Court and not or¬ 
dinary litigants at all. A liquidator appointed in 
winding up by the Court ought not to appeal in 
any case without the permission of the winding-up 
Court, and if he does so, he runs considerable risk, 
in the event of failure, of having to pay the costs 
out of his own pocket. AIR (V 8) 1921 All 149- 60 
Ind Cas 763: 43 All 433: 19 ALJ 262 (DB). 

■ * S. 179 — (S. 144 Old) — Application by ven¬ 
dees. 

Application under S. 150 by vendees of a Com¬ 
pany as attorneys of the liquidator praying for an 
order to recover debts and calls due from the con¬ 
tributories ’which were sold to them, is incompetent 
inasmuch as in reality it is not made “in the name” 
and on behalf of the Company. AIR (V 8) 1921 
Lah 140 : 59 Ind Cas 588 : 3 LLJ 80 : 24 PLR 1921 
(DB). 

2 . Clause (b). 

See also Companies Act S. 212 (1) (b). 

——Ss. 179 and 207 — Liquidator in voluntary wind¬ 
ing up — Power to refer disputes to arbitration. 

A liquidator in a voluntary winding up has no 
inherent power to refer disputes cm behalf of the 
company to arbitration, nor can any such power 
be claimed for him as an incidental power in re¬ 
lation to any of his express powers under the Com¬ 
panies Act. 

The general words employed to define the exe¬ 
cutive and residuary powers of a liquidator in S. 
179 Cls. (d) and (i) of the Act must be construed 
ejusdem generis with the preceding words in the 
clauses in which they appear, as well as in the 
whole section, and when they are so construed, and 
full effect is given to the absence of express men¬ 
tion of arbitration in the section, and to the fact 
that in relation to the powers of the company, it is 
expressly mentioned in S. 152, the conclusion can¬ 
not be escaped that the relevant power has been 
withheld from the liquidators bv the Legislature. 
AIR (V 34) 1947 Loll 355 : ILR 0947) Lah 704 : 49 
PLR 257 : 1947 Comp. C. 195 (FB). 

' S. 179 — Powers of Liquidators. 

It. is the duty of the Liquidators to decide what 
is properly due from the company to various 
claimants and they are entitled to go behind de¬ 
crees which they consider were not properlv obtain¬ 
ed. AIR. (V 27) 1940 All 514: (1940) ALJ 739: 1940 

AWR (HC) 494: ILR (1940) All 730: 192 Ind Cas 
72. 

— S. 179 — It. is necessary for a Liquidator to be 
piven express powers to exercise powers which the 
law gives him under the Companies Act. AIR (V 

19) 1932 All 342: (1932) ALJ 354: 54 All 541-140 Ind 
Cas 502 (DB). 
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COMPANIES ACT (7 of 1913), S. 179-3. Clause (c) 


3. Clause (c). 

_S. 179 — Sale of property — Official Receiver 

advertising- sale of business concern by tenders — 

No statement that highest tender would be accept¬ 
ed, nor reserve price fixed — Fresh tenders, lega¬ 
lity of — Procedure in case of sale by tender. 

An order was passed by the Court that the assets 
of a certain company which was in the process of 
being wound up under an order of the Court should 
be sold by tender. The intention was to sell the 
business as a going concern, in pursuance of this 
order, the Official Receiver caused an advertise¬ 
ment to be published in the newspapers inviting 
tenders for the purchase of the business. The ad¬ 
vertisement directed that the tenders should be 
sent to him by registered post so as to reach him 
on or before certain date. It was not stated that 
the highest tender would be accepted and there 
was no reserve price fixed. When the tenders were 
opened, it was found that A had submitted the 
highest bid. The Official Receiver took out a 
Judge’s summons in which he asked for an order 
approving of the date fixed by him for the submis¬ 
sion of the tenders and for directions as regards 
the offers submitted by A and other person B. The 
Official Receiver also reported that B had express¬ 
ed willingness to raise his offer to more than that 
of A. The Court directed that a week’s further 
time should be given for the receipt of fresh offers 
or “for increase of offers already made.” It also 
directed that the offers should be made in sealed 
covers addressed to the Official Receiver and that 
they shoud be opened in Court; 

Held, that when the matter came before the 
Court on the Judge’s summons taken out by the 
Official Receiver, it was not a auestion of the con¬ 
firmation of a sale as no sale had taken place. B 
was entitled to make a further offer in the circums¬ 
tances, and hence the Court’s order would stand. 

(Course to be followed in case of sale of property 
by Court where it decides that sale shall be by ten¬ 
der indicated.) AIR (V 30) 1943 Mad 365: 56 MLW 
41 : (1943) 1 MLJ 123 : 1943 MWN 58 : ILR (1843) 
Mad 790: 212 Ind Cas 541 (D3>. 

-S. 179 — Sale of property — Sanction of Court 

— Contract of sale entered into — Sanction — Sub¬ 
sequent revocation of. 

One of the principal, functions of the Liquidator 
is to discharge the debts cf the company. For that 
purpose he may have to sell the company’s pro¬ 
perty, and he can do this with the sanction of the 
Court. It follows that any sales or contract 
of sales effected by the. liquidator in pursuance of 
the Court’s sanction previously obtained are not 
mere conditional agreements subject to subsequent 
confirmation by the Court. 

Where, therefore, the District Court has given 
the Official Liquidator a general permission to 
sell the properties (provided that a certain price 
was obtained) and has expressly sanctioned the 
contract of sale entered into by the Official Liqui¬ 
dator for a sum considerably in excess of the sti¬ 
pulated price, the Court cannot subsequently re¬ 
voke its own sanction so as to nullify the contract 
of sale AIR (V 27) 1940 Mad 179 : 50 MLW 879 : 
0940) 1 MLJ 107 : (1840) MWN 584 : 190 Ind Cas 67 
(DB). 

_S. 179 — Sale of property — Decree sold by auc¬ 
tion by Official Liquidators — Assignment to auc¬ 
tion purchaser — Subsequent application for set¬ 
ting aside sale incompetent. 

A company was being wound-up as a result of a 
compulsory winding-up order of the Court. Three 
Official Liquidators were appointed by the Court 
who decided to sell by auction one of the assets, 

5F.y.r,/'D.F. 43 


a decree standing in the name of the directors. It 
was sold by auction with the permission of the 
Court and was subsequently assigned by the Liqui¬ 
dators to the auction-purchaser. One of the Liqui¬ 
dators subsequently applied to the Court to set 
aside the sale: 

Held, that the Court had no right to set aside 
the sale. AIR (V 25) 1938 Mad 176: 46 MLW 825: 
(1937) 2 MLJ 926: (1938) MWN 24 (1): 175 Ind Cas 
22 (DB). 

——S. 179 — Lessee as buyer. 

Where the higher bidder for the purchase of a 
mill wanted immediate possession free from all dis¬ 
putes, but unfortunately the lessees had got the 
the whiphand and the purchaser had to take the 
property with all the burden of the lease and the 
further burden of any subsequent rights which the 
lessees have obtained, the sale to the lessees them¬ 
selves for a lesser price is valid. AIR (V 9) 1922 
PC 361: 47 MLJ 322: 69 Ind Cas 356: 32 MLT 15: 

27 CWN 509: 1923 MWN 388.' 

-S. 179 — (S. 144 old) — Exercise of sanction. 

The sanction of the Couit required under S. 144 
has to be exercised with judicial discretion having 
regard to the interest of the Company and its cre¬ 
ditors. Wherever, property is authorised to be 
sold by private contract it is the duty cf the Court 
to satisfy itself that the price fixed is the best that 
could in human probability be expected to be offer¬ 
ed. Unless satisfied of this, the only sale and pro¬ 
per course is an auction sale. AIR iV 8) 1921 Mad 
286: 97 Ind Cas 295: 24 MLW 35 (DB). 

-S. 179 — (S. 144, old) — Ex parte order of sanc¬ 
tion — Madras High Court Rule 80 applies. 

No order sanctioning a sale to the prejudice of 
contributors or creditors shall be made ex parte on 
the application of the Official Liquidator. AIR (V 
8) 1921 Mad 286; 97 Ind Cas 295: 24 MLW 35 (DB). 

-S. 179 — (S. 144 old) — Finality of contract. 

Where a man depends fer the validity of his con¬ 
tract of purchase on a- sanction granted which in 
law is subject to be set aside in appeal, and possibly 
in review also, he cannot plead that he has carri¬ 
ed out his part, in bar of the Court’s power to deal 
with that sancion. He must oe deemed to have 
taken the risk of the sanction being set aside for 
good cause shown and of his purchase failing in 
consequence. AIR iV 8) 1921 Mad 286: 97 Ind Cas 
295: 24 MLW 35 (DB). 

-S. 179 — (S. 144 old) — Inherent powers. 

A Court has Inherent power to recall his order 
granting sanction passed without notice and with¬ 
out hearing parties to correct the serious injustice 
done to them. AIR (V 8) 1921 Mad 286: 97 Ind Caa 
295: 24 MLW 35 (DB). 

4. Clause (f). 

-S. 179 (f) — Indorsement of pro-note — Delega¬ 
tion of such power, validity — Indorsement by Li¬ 
quidator’s agent void ab inito — Ratification by 
Liquidator — Effect. 

The Liquidators have no power whatever to dele¬ 
gate their powers to any one else. The power of 
the Liquidators themselves is derived from S. 179, 
and so far as indorsements of promissory notes are 
concerned, from Cl. (f) of the sanction. In other 
words, the power given to the Liquidator to indorse 
promissory notes is a power given by the statute, 
and a statutory power cannot be delegated in the 
absence of a statutory provision for such delega¬ 
tion. 

Hence the indorsement of a promissory note by 
agr'nt.;; appointed bv the Liquidators conveys no 
title in law to the assignees. The assignment cf a 
promissory note by the agent being void ab initio, 
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no subsequent ratification by the Liquidator can 
validate it. AIR (V 27) 1940 Mad 882: (1940) M 
WN 796: (1940) 2 MLJ 309: 52 MLW 342: 192 Ind 
Oas 103. 

5. Clause (g). 

-S. 179 — Offers when binding. 

Where on an order of Court for winding up a 
company, K offered to purchase or to take a mort¬ 
gage and the offer as to mortgage was accepted, but 
on the settlement of the terms, K being dissatisfied 
appealed to the P. C. and the P. C. directed the 
whole scheme to be placed before the shareholders 
but when the matter came back before the Court 
K applied stating that he was unwilling to keep 
the offer made by him open any longer. 

Held, that K, who had induced the liquidators 
of the company to act on the assertion that he 
was going to act in a particular manner, should not 
be allowed to act otherwise than in the way 
promised, as the liquidators had acted in the manner 
suggested, and had thereby changed their position. 

Held also, that the offer that was accepted by 
the Court was accepted on behalf of he Official 
Liquidators and the offer and acceptance should be 
regarded as a valid and binding contract between 
K and Official Liquidators although the Judge 
himself took great interest and an active part in 
the settlement. AIR (V 17) 1930 All 330 : 1930 
ALJ 305 (DB). 

6. Clause (i). 

-S. 179 — Official Liquidator, procedure of — 

Fixing period of employment of employees. 

Liquidation proceedings may be expected to come 
to an end at any time : but this does not excuse 
the Liquidator from fixing the period of 
employment in the case of an employee and if no 
term is fixed, an employee on a monthly rate of 
salary is entitled to notice when his services are to 
be terminated. AIR (Vol 22) 1935 Lah 917 : 161 
Ind Cas 315. 

-S. 181 , 4 

_S. 181 — Orders, which may be termed minis¬ 
terial and not subject to appeal under S. 202, Com¬ 
panies Act may be passed by a Judge when dealing 
with a company in liquidation. AIR (V 30) 1943 
Sind 82 ; ILR (1942) Kar 496 : 206 Ind Cas 177 (DB). 
- S. 181 — Legal adviser — Order fixing remune¬ 
ration — Appeal. 

The position of a legal adviser to the company 
in liquidation,appointed under S. 181, is not diffe¬ 
rent from any other employee employed by the 
Liquidators. An order by the liquidation Judge 
fixing remuneration of the legal adviser for services 
performed to the Liquidators is not one made in 
the matter of winding up of the company but is 
of the nature of a ministerial order settling a dis¬ 
pute as between the Liquidators and their employee 
and hence is not appealable under S. 202 AIR (Vol 
30) 1943 Sind 82 : ILR (1942) Kar 496 : 206 Ind 
Cas 177 (DB). 

_S. 181 —Considerations in selecting solicitors for 

Official Liquidator. 

The interests of the creditors of the company are 
Involved in the selection by the Liquidator of a firm 
of solicitors which was not previously concerned In 
the proceedings. The selection of a solicitor for the 
Official Liquidator is always a matter of some im¬ 
portance. and the Court will accede to an invitation 
to reconsider its ex parte decision on significant 
facts being brought to its notice, which were not 
previously within its cognisance. 

The question whether the petitioning creditors’ 
solicitors should for any reason be deferred to an¬ 
other firm of solicitors depends on the facts of each 
case. Where however, the proceedings have been 
complicated and have gone on for some time and the 
petitioning creditors’ attorneys are acquainted with 
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the proceedings and it appears that a new firm of 
solicitors would require the expenditure of consider- j 
able time and labour in becoming familiar with them 
to anything like the same extent, the petitioning 
creditors’ solicitors are in a better position to assist 
the Liquidator than a new firm and they should be 
employed. AIR (Vol 22) 1935 Bom 337: 37 Bom LR 
401: 157 Ind Cas 1093. 

-S. 181 — S. 146 of 1882 Act — Sanction to ap¬ 
point pleader — Omission to obtain — Effect ob¬ 
tained to file the suit. 

Tlie omission of the official liquidator to obtain 
sanction under S. 146 of the Act for the payment 
of a pleader might possibly render them personally 
liable for the payment of the pleader’s fee, but it 
would not affect the validity of the acts done by 
the pleader in instituting or conducting the case it 
they had obtained sanction of the Court to institute 
the suit. AIR (Vol 12) 1925 Lah 222: 84 Ind Cas 510 
: 5 Lah 414 (DB). 

-S. 183 

-S. 183 (5) —Application by contributory object¬ 
ing to claims included in list filed by liquidator — 
Competency—Contributory, if a “person aggrieved'* 

— Act of Liquidator in drawing up list of claims and 
debts—If an “act” or “decision” of Liquidator—Nag¬ 
pur High Court Rules and Orders (Civil), Rr. 33S-A 
and 102. 

A contributory is entitled to apply under S. 183 
(5) of the Companies Act objecting to the inclusion 
of certain claims in the list of claims and debts 
filed by the Official Liquidator as required by Rr. 
338-A and 102 of the Rules and Orders (Civil) issued 
by the Nagpur High Court. A contributory is entitled 
to share in the division of the assets after all claims 
and liabilities of the company have been met and 
the action of the Liquidator in including the claims 
challenged by the contributory in the list of claims 
deprives him of his right to demand a share in the 
amount of those claims. Therefore the contributory 
is a “person aggrieved” and so has a right to apply 
under S. 183 (5). The fact that he does not come 
under Rr. 338-A, 102 or any of the other rules framed 
by the High Court cannot take away his basic right 
which has been conferred by the Act itself. The rules 
are made under S. 246 which states that they shall 
be consistent with the Act. Therefore, even If the 
Rules endeavoured to exclude a “person aggrieved” 
(Which they don’t) they would be ultra vires to that 
extent. The act of the Liquidator in drawing up a 
list of creditors is not only an “act” but also a 
“decision” of the Liquidator within the meaning of 
S. 183 (5) and so attracts that provision. Rr. 338-A 
and 102 show that the Liquidator has to make an 
investigation of all claims and. when he has com¬ 
pleted it. to file a list. He has therefore to decide 
whether to include a claimant in the list or not and 
that cannot but be a “decision.” AIR (Vol 38) 1951 
Nag 275 : ILR (1950) Nag 783 : 1950 NLJ 376 (DB). 

-S. 183—Person aggrieved, right of. 

The debenture-holders are entitled to have their 
debentures declared valid in the winding up proceed¬ 
ings if the Liquidators sought the instructions of 
the Court as to how these debenture-holders should 
be ranked. AIR (Vol 27) 1940 All 458: (1940) ALJ 
449: 1940 AWR (HC) 413: ILR (1940) All 568: 192 
Ind Cas 367. 

-S. 183 — Applicability. 

Section 183 (5). cannot apply to a case in which 
the act or decision of the Official Liquidator has 
been performed or made in pursuance of the Court’s 
express sanction. AIR (V 27) 1940 Mad 179: 50 

MLW 879: (1940) 1 MLJ 107: (1940) MWN 584: 190 
Ind Cas 67 (DB). 


COMPANIES ACT (7 of 1913), S. 179—4. Clause (f) 





1349 


1350 


COMPANIES ACT (7 of 1913), S. 183 


_S. 183 (5) — Petitioning creditors — Whether 

can apply for reviewing ex parte order appointing 

particular firm as attorneys. 

The petitioning creditors are persons interested 
in the appointment of the solicitors for the Official 
Liquidator and ought to be deemed to be persons 
aggrieved by the act of the Official Liquidator 
under Section 183 (5). The petitioning creditors 
are entitled to see that the liquidation pro¬ 
ceedings are carried on not only efficiently but (con¬ 
sistently with efficiency) as economically as possi¬ 
ble. The appointment of a firm of solicitors whose 
services would necessitate heavier costs is a grie¬ 
vance under S. 183 (5), unless this additional ex¬ 
pense is compensated for by enhanced efficiency. 
They can, therefore, apply for review of an ex 
parte order appointing a particular firm as attor¬ 
ney, if they satisfy the Court that there is greater 
expense but not an additional efficiency. AIR (V 22) 
1935 Bom 337: 37 Bom LR 401; 157 Ind Cas 1093. 

-S. 184. 

1. Applicability and scope. 

o Aqcptq 

3. Civil P. C, S. 86, application of. 

4. List of contributories. 

5. Notice. 

6. “Power to rectify register of members.” 

1. Applicability and scope. ' 

-g. 184 — Balance sheet — Court’s power to go 

behind balance sheet. 

In a petition for winding up of a company, the 
Court will not go behind the balance sheet duly 
audited by the auditors, the more so when it was 
open to the petitioner share-holder to question the 
same in other proceedings. AIR (V 29) 1942 Bom 
231: 44 Bom LR 387: 203 Ind Cas 116. 

-S. 184 — (S. 147, old) — Interest out of surplus 

—. Surplus — Creditors can claim subsequent inte¬ 
rest — The words existing at the date of the said 
order in S. 147 if departs from English Law. 

In the case of there being a surplus, creditors can 
claim subsequent interest. The words “existing at 
the date of the said order” in Section 147 of the 
Companies Act of 1882 were hardly necessary. They 
did not exist in the English Act of 1862, but it was 
always taken for granted that the liabilities to be 
discharged were then existing at the time when the 
winding up order was made. The inclusion of 
these words in the Indian Act. does not in any way 
detract from the value of English decisions. Insol¬ 
vency Law can be applied to companies in liquida¬ 
tion. AIR (V 8) 1921 Lah 346: 53 PLR 1921 

(DB). . . , 

-Ss. 184, 186 — Ss. 147 and 150 — Suit by Liqui¬ 
dator — Set off. 

In a suit by liquidator of a Bank for recovery of 
a sum of money from the defendant, the latter 
claimed a set off on account of a fixed deposit. Held, 
the suit was an ordinary suit to which Sections 147 
and 150 of the Companies Act (VI of 1882) did not 
apply and the set off could be pleaded. AIR (V 2) 
1915 Lah 204: 69 PWR 1915: 89 PLR 1915: 63 PR 
1915: 28 Ind Cas 975 (DB). 

2. Assets. 

_S. 184 — Assets — Money deposited as security 

for good behaviour of employee. 

Money deposited with a Bank by a person, as 
security for the good behaviour of the employee, 
constitutes trust money in the hands of the Bank 
and does not form part of the assets of the Bank 
divisible among its creditors. AIR (V 28) 1941 
Oudh 126 : 1940 OWN (CC) 1022 : 1940 AWR (CC) 
433 : 16 Luck 241 : 191 Ind Cas 178 (DB). 

-S. 184 — Assets — Realization subsequent to 

liquidation. 


Where the realizations subsequent to the liqui¬ 
dation of a Bank were really only the previously 
existing assets changed into different form and not 
fresh funds which were not part of the assets: 

Held, that they were liable to charge in respect 
of trust moneys in the hands of the Bank. AIR (V 
28) 1941 Oudh 126 : 1940 OWN (CC) 1022 ; 1940 
AWR (CC) 433: 16 Luck 241: 191 Ind Cas 178 
(DB). 

-- s. 184 — Duty of Court — AH assets of company 

should be brought into winding up — Action should 
not be vexatious or oppressive. 

A Judge in winding up is the custodian of the 
interests of every class affected by the liquidation. 
It is his duty even if it be in a voluntary liquida¬ 
tion that opportunity offers, to see to it that all 
assets of the company are brought into the winding 
up. 

In authorising proceedings, especially if they 
may or involve some drain upon the assets, he 
must satisfy himself as to their probable success; 
where they involve no possible charge on assets, he 
will nevertheless be careful to see that any action 
taken in the Company’s name under his authority 
is not vexatious or merely oppressive. AIR (V 23) 
1936 PC 322: 44 MLW 770: 165 Ind Cas 695. 

-S. 184 — Application of assets — Rent of Pre¬ 
mises — Distinction between amounts due for rent 
before winding up and after v vling up — Right of 
owner of pr:nrses continued to be occupied for pur¬ 
pose of liquidation proceedings, to rent in full. 

According to established practice in England, 
there is a well defined distinction between amounts 
due for rent before the date of a winding-up order 
or a resolution for voluntary winding-up, and 
amounts that become due after that date. In res¬ 
pect of amounts that have become payable before 
the above date, the creditor is entitled only to rate¬ 
able distribution, on the same footing as other 
creditors, out of the assets realised. 

As regards the amounts falling due after that date, 
however, the owner of premises occupied by a com¬ 
pany. and continuing to be occupied for the purposes 
of the liquidation proceedings by the Liquidator, is 
entitled to receive those amounts in full. In the 
absence of anything in the Companies Act, that is 
in conflict with the English principle, it should be 
adopted by Indian Courts. AIR (V 23) 1936 Oudh 
11 : 1935 OWN (CC) 1110 : 11 Luck 515 : 158 Ind Cas 
577 (DB). 

3. Civil P. C M S. 86, application of. 

-Ss. 184, 187 — Proceedings, whether in a Court 

of civil jurisdiction — S. 86, Civil Procedure Code, 
whether applies to such proceedings. 

Section 86, Civil P. C. does not apply to proceedings 
under S. 184, Companies Act but it does apply to all 
proceedings under Ss. 186 and 187, Companies 
Act. 

Under S. 184. there being a statutory dutv on the 
Court to settle the list of contributories, it follows 
necessarily that there is no option but to settle such 
list. It cannot be said that when such a list is to 
be settled, the Court is starting any proceeding ana¬ 
logous to that of a suit brought by a private person 
against a sovereign prince or a ruling chief, for 
which the previous consent of the Governor-General 
in Council is required under S. 86, Civil P. C. AIR 
(V 23) 1936 All 826 : (1936) ALJ 1134 : 58 All 742 • 
166 Ind Cas 98 (FB). 

4. List of contributories. 

-S. 184 — Application for shares by father as 

guardian of minor daughter — Shares issued in 
minor’s name — Father, if can be pdaced in list of 
contributories. 

Where an application is made by the father as 
guardian of his minor daughter for shares and the 
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COMPANIES ACT (7 of 1913), S. 184—4. List of contributories 


company issues and registers shares in the name of 
the daughter describing her as a minor, the transac¬ 
tion is void. The father of the minor who has sign* 
ed the application cannot be deemed to have con¬ 
tracted for the shares and cannot be placed on the, 
list of contributories. AIR (V 29) 1942 Mad 470 * 
55 MLW 200 : 1942 MWN 252 : (1942) 1 MLJ 425 : 
ILR (1942) Mad 875 : 201 Ind Cas 731 (DB). 

-S. 184 — Shares purchased in minor’s name. 
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Father purchasing shares for minor sons — 
Benami transaction — Father is contributory. AIR 
(V 26) 1939 Lah 515 : 41 PLR 739 : ILR (1939) Lah 
299 : 185 Ind Cas 176 (DB). 

S. 184 — Signatories to Memorandum of Asso¬ 


ciation — Agreement to become members — No 
shares allotted — Liability of being placed on list of 
contributories. 

Signatories to the. Memorandum of Association of 
a Company become the first members of the Com¬ 
pany as from the date of incorooration mentioned in 
the Registrar’s certificate. They are deemed to 
have agrec-d to become members of the Company 
and on its registration are to be entered as mem¬ 
bers in its register of members. 

But neither this entry nor the allotment of shares 
is a condition precedent. Each subscriber at once 
by subscribing irrevocably agrees to take from the 
Company the number of shares placed opposite his 
signature unless a 1 ! its share capital has been allot¬ 
ted to other persons. 

The fact that no shares are allotted to him and 
that he has ceased to be treated as a member for a 
considerable time does not relieve him from liability 
of being placed on the list of contributories. AIR 
(V 25) 1938 Sind L87 : 32 Sind LR 167 : 177 Ind Cas 
577. 

-S. 384 — Subscriber to Memorandum — Failure 

to pay for shares— Removal from list of members— 


Liability as contributory — Mere removal, whether 
affects Lability as member — Power to exempt from 
liability for interest. 

A subscriber to the Memorandum of Association 
remains a member of the company until such time 
as either the company, which, being authorised to 
do so by the Articles of Association, accepts a surren¬ 
der ot the shares for valid reason, or the subscriber 
himself pays for the shares and validly transfers 
them to some-body else. The mere fact, that he had 
faded to pay for his shores in spile of repeated de¬ 
mands and was informed by the company that he 
had on account ol his default ceased to be a member 
of the company will not exempt him from being in¬ 
cluded iii the list of contributories. 

(Where a subscriber was removed from the list of 
members for failure to pay and both the company 
and the subscriber believed that he had ceased to 
be a member the Court exempt him from liability 
to pav interest on the amounts outstanding AIR 
(V 18) 1931 All 701 : 133 Ind Cas 424. 


S. 184 — Contributory — Liability, nature of _ 


Legal representative’s liability. 

The liability to contribute to the assets of the 
Company on winding up is quite distinct from the 
liability to pay calls and the fact that the calls on 
the shares were barred by time as against the Com¬ 
pany is. therefore, no defence to a "claim for com 
tribution. 

The legal representative of a share-holder is only 
liable 1 :> contribute to the extent of the assets if 
any. which has come into his hands from t h e deceas¬ 
ed share-holder. AIR (V 18) 1931 Pat 44 • 10 pat 
249 : 12 PLT 215 : 130 Ind Cas 534 (DB). 

-S. 18! — Variation. 

Tiiere: is nothing in (he Court of Wards Act which 
conflicts wth the Companies Act in the matter of 
allowing an application for the varying of th* list 


of contributories by placing upon it the name of the 
Collector in lieu of the name of person whose estate 
has been taken over by the Court of Wards atr 
(V 17) 1930 All 617 : 124 Ind Cas 726. ‘ 

-S. 184 — Finality of order. 


An order passed by Court bringing the name of 
a person as a contributory on the list of contribu 
tories if not appealed against becomes final and the 
question as to the liability of such person as con¬ 
tributory cannot be re-opened. AIR (V 13) igor 
L ah 414 : 8 LLJ 240 : 27 PLR 842 : 95 Ind Cas 252 
Ss. 184 and 186 — Liquidation — Suit by Official 


Liquidator to recover money due on promissory note 
— Set off — Summary procedure. 

Held, the defendants who were debtors on pro¬ 
missory notes were creditors in respect of the money 
deposited as security and were therefore entitled to 
raise the plea of set off. The defendants were not 
contributories of the Bank and the court conducting 
the liquidation had no jurisdiction to recover bv a 
summary process the money due from them on the 
promissory note. An opinion expressed by the 
Liquidation Judge with regard to the plea of set off 
did not operate as res-judicata. AIR (V 6) 1919 
I.ah 242 : 53 Ind Cas 653 (DB). 

-S. 184 — Contributory — Shareholder — Liabi¬ 
lity of. 

If a person has been treated as a shareholder 
though there may have been irregularities in the 
issue of shares to him. and the shareholder has act¬ 
ed like a shareholder such as attending meetings, 
accepting dividends, he will be bound by his acta 
and will be estopped from denying that he was a 
shareholder. 

A shareholder who seeks to be discharged, should 
have repudiated the contract and taken some pro¬ 
ceedings before the commencement of the winding, 
up order, to show his intention. 

A person cannot be settled on the list of con¬ 
tributories if, before the beginning of the winding- 
up proceedings, he has not only repudiated hia 
shares but has asserted his right in an action by the 
company to enforce calls upon h m. AIR (V 2) 1915 
Lah 405 : 22 PLR 1915 : 54 PR 1915 : 235 PWR 1915- 
28 Ind Cas 53. 


S. 181 (1882), S. 147—Company under liquida¬ 


tion - Liability of shareholder - ifariscs after 
liability of Directors. 

I he proposition that before the appellant, who 
had agreed to purchase shares in the company 
und.r liquidation can be held liable as a contribu- 
lory. (he late Directors of the company should be 
called upon to liquidate the* demands of the com- 
pan\ s creditors, is not based on any authority. 

Mere shares are pledged with the company the legal 
owi.ci thereof is the shareholder and not the com- 
! any: he alone must be held liable for all unpaid 

m f t ^ r £P T ?* ATR (V n 1914 Lah 480 : 165 PLR 
(DB ) 1 G ° PR 1934 : 113 PWR 1914 : 24 Ind Cas 236 

5. Notice 


5. 184 Bank appointed Liquidator — Mana¬ 
ger s notice to contributory — Validity. 

Where a Fank is appointed Liquidator and the 
unnager of the Bank sends notice signed by him, 
to a person that his name was included in the list 

u UV't 11 !’ lbl ! tories - the notice is valid. AIR (Voi 22) 
1T>5 Lah 645: 159 Ind Cas 1044 ( 1 ). 

6. “Power to rectify register of members*’. 

S. 184—Powers of Court—Rectification of regts- 
When may bo done. Sec Companies Act, Ss. 


33. 184 and 156. 52 Bom LR 40: AIR (Vol 37) 1950 

Bom 217. 

3^. 184, 38—Power of Court to decide title of 


aggrieved party to have Ids name omitted from 
legistcr of share-lmlders—Direction, 




* 
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Section 184, incorporates S. 38, under which inter 
alia if the name of a person is fraudulently or with¬ 
out sufficient cause entered in the register of mem¬ 
bers of a company the person aggrieved or any 
member of the company may apply to the Court 
for rectification of the register. 

On an application under that section the Court 
has power to'decide any question relating to the 
title of the aggrieved person to have his name 
omitted from the register, and generally to decide 
any question necessary or expedient to be decided 
for rectification of the register. The exercise of the 
jurisdiction given by this section is discretionary 
having regard to the person who is the applicant 
before the Court, and to all the facts and circum¬ 
stances of the case. AIR (Vol 23) 1936 Bom 24: 37 
Bom LR 904: 60 Bom 297: 160 Ind Cas 638. 

-S. 185. 

-S. 1S5 — Ss. 1S5 and 216 — Dispute between 

Liquidator and third parties — Adjudication of — 
Power of Court. AIR (Vol 37) 1950 EP 204. 

-S. 185-Order for delivery of property under 

S. 185, reversed on appeal — Restitution ought to be 
granted under S. 151 Civil P.C. AIR (Vol 31) 1944 
Pat 192; 23 Pat 24: 10 BR 594: 213 Ind Cas 340 (DB). 

--Ss. 185, 188 — Court, power of. 

Section 185, does not give the Court any power to 
pass orders against persons other than those men¬ 
tioned in the section. Similarly S. 188 does not give 
the Court power to direct payment from any person 
other than those mentioned in S. 185. AIR (Vol 27) 
1940 All 514: (1940) ALJ 739: 1940 AWR (HC) 494 
: ILR (1940) All 730 : 192 Ind Cas 72. 

-S. 185 — Claim contested — Power of Court. 

Though S. 185 does not contemplate an elaborate 
enquiry, the discretion must be left tc the Court to 
decide whether any particular claim can or cannot 
be conveniently dealt with under that section. The 
fact that the claim is contested will not prevent 
the Court from passing an order under that section. 
AIR (Vol 24) 1937 Mad 401: 45 MLW 119: (1937) 

MWN 24: (1937) 1 MLJ 219: 168 Ind Cas 555 (DB). 

-S. 185 — Managing agent ceasing to be so — 

Action, if barred — Test. 

The mere fact that the managing agent of a 
company nad ceased to be an agent before the 
commencement of the liquidation proceedings will 
not exclude action being taken against him under 
S. 185. The test is whether the moneys in question 
claimed came into his hands in his character as 
agent or not. AIR (V 24) 1937 Mad 401 : 45 MLW 
119: .(1937) MWN 24: (1937) 1 MLJ 219: 168 Ind Cas 
555 (DB). 

-S. 185— Managing agent—.Retention of amounts 

due to him — Contract Act, 1872, S. 217. 

In making an order against a managing agent 
under S. 185, it is only fair that the managing agent 
should be allowed to retain such amounts as he is 
entitled to retain under the terms of S. 217, Contract- 
Act, or the terms of the managing agency agreement 
or the Articles of Association and the balance alone 
out of the amounts claimed by the Liquidator should 
be directed to be paid by the agent as the amount 
prim a facie payable by the agent. It will not be 
proper to drive the managing agent to a separate 
suit in respect of the claims that he may have 
against the company. AIR (Vol 24) 1937 Mad 401: 
(1937) MWN 24: 45 MLW 119: (1937) 1 MLJ 219: 
168 Ind Cas 555 (DB). 

■-S. 185—Court’s power to order recovery of money 

from persons other than those mentioned in section. 

There is no provision in the Companies Act which 
enables the Court directing the winding up to recover 
or authorise the recovery of moneys in the hands 
of the persons other than those expressly mentioned 
in S. 185 by summary process, and the only course 


open to Official Liquidator in such a case is to insti¬ 
tute suits in the regular way. AIR (Vol 23) 1936 All 
808: (1936) ALJ 741: 1936 AWR (HC) 537: 58 All 
925: 165 Ind Cas 790 (DB). 

-S. 185—‘ Purchaser”, meaning of. 

A purchaser does not mean any person who had 
purchased any goods from the Liquidator or from 
the company. The word must be taken to refer to 
the word ‘contributory’ which immediately precedes 
it and it means the purchaser of the interest of a 
contributory. AIR (Vol 23) 1936 All 808: (1936) ALJ 
741:' 1936 AWR (HC) 537: 58 All 925: 165 Ind Cas 
790 (D3). 

-Ss. 185, 138 — Persons entering into contract 

with Liquidator, liability of. 

Persons entering into contract with the Liquidator 
during the course of liquidation do not come under 
S. 185 and, therefore, an order directing them to 
pay the Liquidator cannot be enforced under S. 185 
or under S. 138. AIR (Vol 23) 1933 All 808: (1936) 
ALJ 741: 1936 AWR (HC) 537: 58 All 925: 165 Ind 
Cas 790 (DB). 

——Ss. 185, 188—Realisation of assets — Jurisdic¬ 
tion of Company Judge. 

The Company Judge has jurisidetion for the pur¬ 
pose of carrying out the liquidation, that is, the 
realization of the assets of the company and the 
payment of the creditors, etc. But judicial decision 
of matters which may arise with third parties owing 
to the transactions entered into by the Liquidator 
is not foreign to the jurisdiction of the Company 
Judge and an order cannot be made with regard to 
these matters either under S. 185 or S.188. AIR (Vol 
23) 1936 All 808: (1936) ALJ 741: 1936 AWR (HC) 
537 : 58 All 925 : 165 Ind Cas 790 (DB). 

-S. 185 — Unauthorised conversion — Liquidator 

can follow property. 

Where the chairman of a bank took money from 
the bank in a way which amounted to the taking 
of the money wholly illegally & without any autho¬ 
rity and converted this money to his own use by 
purchasing property in his own name: 

Held, that the chairman being a trustee of a ! l the 
moneys of the bank, the Liquidator was prima facie 
entitled to be given possession of the property 
under S. 185. AIR (Vol 23) 1936 Lah 408: 38 PLR 
1103; 163 Ind Cas 378 (DB). 

-Ss. 185, 1S6, 235—Winding up — Power of Court 

to order delivery of property. 

Section 1S5 authorises the Court to make an order 
to deliver property to the Liquidator if it thinks 
that the company is prima facie entitled to it, 
though its title is not admitted. The final decision 
as to title may be rrfade subsequently under S. 186 
or S. 235. AIR (Vol 23' 1936 Lah 408: 33 PLR 1103 
: 163 Ind Cas 376 (DB). 

-S. 185 — Power la require managing agent to 

produce cash balance in Court — Power to make 
interim order where agents claim ben — Inherent 
power cf Court to preserve property in dispute. 

When a winding up order lias been made, if the 
books of the company show that there is a cash 
balance in the hands of the managing agents, the 
Court has ample power under S. 135, to make an 
order against the managing agents to deposit such 
amount in Court. 

Where the managing agents claim a lien, it is 
not necessary for the Court to enter into an elabo¬ 
rate enquiry into the merits of their claim before 
making such an order but the Court may in the 
interests of justice pass an interim order against 
them for depositing the amount in Court pending 
the final adjudication of their claim on the merits. 

Even apart from S. 185 the Court possesses ample 
powers ex debito justitiae to pass interim order for 
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protection and preservation of the subject-matter in 
dispute, pending the result of the litigation. AIR 
(Vol 20) 1933 Lah 437: 14 Lah 68: 34 PLR 388: 14a 
Ind Cas 766. 

-S. 185 — Liquidation—Payment to creditor be¬ 
fore orders of winding-up but after resolution to s.op 
payments—Right of Official Liquidator to recover 
the amount by summary order. 

An Official Liquidator is not entitled by summary 
order to a refund of money realized by a creditor 
of the Bank before the order of winding up was 
passed but after the Bank had passed a resolution 
stopping payment of debts. The Liquidator has to 
file a regular suit like other claimants to recover 
the amount realized by such creditor of the Bank. 
AIR (Vol 2) 1915 Lah 223: 90 PLR 1915: 46 PR 1915 
: 71 PWR 1915 : 29 Ind Cas 265 (DB). 

-S. 185 — (S. 149 of 1882 Act) Contract Act S. 

221—Limitation under S. 221 not affected by winding 
up order under S. 149 

S. 149 of the Companies Act 1882 does not autho- 
rise the Court to deprive a secured creditor of pos- 
session of his security; nor does it affect the lien 
of one created by S. 221 of the Contract Act or an 
agent’s rights to remain in possession and continue 
to make the necessary disbursements. Disburse¬ 
ments made after the winding up order and those 
made before it stand on the same footing, and the 
lien is good with regard to both. (1907) 31 Mad 
123 (124) : 18 MLJ 2al : 3 MLT 247 (DBh 

S. 185—(S. 149 of 1882 Act) — Orders for deli¬ 
very of properly — Ex parte orders — Practice — 
Procedure. 

It should not be laid down as a rule of procedure 
that ex parte orders should ordinarily be passed 
where proceedings are taken under S. 149 of the 
Companies Act 1882 Exparte orders should be 
granted with the greatest caution and where rapid 
action is desired, it is always possible under the 
rules of the Court to serve with leave short notice 
of any application to the Court. (1904) 6 Bom LR 
790 (795) (DB). 

-S. 186. 

1. Applicability and scope. 

2. Liability of contributory. 

3. Limitation. 

4. Powers of Court 

5. Set-off 

fc. Transferee of order of payment. 

1. Applicability and scope. 

‘ s * 186 — Applicability and scope — Summary 
procedure — Conditions for resort to. See Com- 
pany’s Act, Ss. 156 and 186. AIR (Vol 37) 1950 

Bom 386 ; 52 Bom LR 559. 

; s * 188 < J ) — ° r <Icr under Method of en¬ 
forcement. 

A company which holds an order under S. 186 
(1) may resort to any procedure for its enforce¬ 
ment which would be open to it if the order had 
been a decree made in the suit with the result that 
tne metuod of enlorcement provided by S. 73, Civil 
B. c is open to the company and an application 
the company lor its execution must rank as an 
application lor the execution of a decree for the 
puifioses of that section. AIR (Vol 32) 1945 PC 
!' 2 ,. tllck ® : 58 MLW 236 : 11 RR 400 : 47 

: ILR C.945) Kar (PC) 148 Sup • 1945 
MWN 193 : 47 Bom LR 640 : (1945) 1 MLJ 309 • 

Cal 5 149 J 333 : 49 CWN 337 : 72 IA 85 : 219 Inc ’ 
iKeversinff All; (V 27) 1910 On,11, 237 ; 15 Luck 

OJ«.) 


lion. 


S. 186 — Payment order — Decree — Exccu- 


A payment order under S. 186, must be regard¬ 
ed as equivalent to a decree in view of S. 199 and 
enforceable as such and the provisions of the Civil 
P. C., relating to the execution of decrees are ap. 
plicable to the execution of such order. Hence a 
decree-holder is entitled to claim rateable distri¬ 
bution against the Official Liquidator as a holder 
of the payment order under S. 186. AIR (Vol 28) 
1941 Lah 273 : 43 PLR 310 : ILR (1942) Lah 460 . 
195 Ind Cas 386 (DB). 

- S. 186 (1) — Nature of — Application for 

ordering contributory to make payment_Court’s 

powers — Remedy of Liquidator. 

The provisions of S. 186 (1), are not mandatory 
It is open to the Court exercising jurisdiction in 
the winding up of a company in its discretion to 
grant or to reject an application under S. 186. If 
the Court refuses in a particular case to make an 
order under S. 186 (1), the Liquidator to enforce 
his claim, must proceed by way of a Civil suit 
against the contributory and in this suit, the con¬ 
tributory would be permitted to maintain the ordi¬ 
nary legal defences to such a claim. AIR (Vol 27) 
1940 All 544 : (1940) ALJ 826 : 1940 AWR (HC) 
639 : ILR (1941) All 153 : 192 Ind Cas 357 (FB). ' 
(Overrules AIR (V 25) 1938 All 613 : (1938) ALJ 
925 : 1938 AWR (HC) 621 : ILR (1938) All 957 • 
178 Ind Cas 458.) 

-Ss. 186, 187 — Procedure. 

Proceedings under Ss. 186 and 187 — Provisions 
of S. 86, Civil P. C., are applicable. AIR (Vol 23) 
1936 All 826 : (1936) ALJ 1134 : 58 All 742 : 166 Ind 
Cas 98 (FB). 

-S. 188 — Applicability — Memorandum of As¬ 
sociation — Company authorised to manage est¬ 
ates — Company acting as Liquidator — Legality 
Legality of appointment, if can be questioned in 

proceedings in respect of payment order under S. 
18b. 

Where the Memorandum of Association of a 
banking company shows that one of the objects of 
the Bank is to manage estates, it can act as Liqui¬ 
dator of another company. When the Bank has 
been appointed a Liquidator and having accepted 
the position, the legality of the appointment can¬ 
not be questioned in proceedings in respect of a 
payment order under S. 186. The manager of the 
Liquidator Bank will be entitled to present an ap¬ 
plication for a payment order. AIR (Vol 23) 1936 
Lah 276 : 162 Ind Cas 306. 

186 — (S. 150 old) — Third party. 

S. 150 confers certain special privileges of which 
apparently a third party cannot take advantage. 
AIR (V 8) 1921 Lah 140 : 3 LLJ 80 : 24 PLR 1921 • 
59 Ind Cas 588 (DB). 

—S. 186 (S. 150 old) — Payment order. 

. ^ t ! le , P a . vmen t order is a nullity it may be dis- 
lcgnided by a Court whose assistance is sought 
lor Us execution. A payment order made after the 

, o i he Company are sold is a nullity. AIR 
(Vol 8> 1921 Lah 57 : 60 Ind Cas 506 : 3 LLJ 178. 

2. Liability of contributory. 

--S. 18t> Compromise with contributories. 

Compromise with contributory, though it might 
bo binding upon the Liquidator personally, would 
not be binding upon the Bank until sanctioned by 
an extraordinary resolution of the Company, as 
piovtded in S. 234 of the Companies Act. AIR 
(V.;l li) 1924 Lah 148 : 77 Ind Cas 338 : 4 Lah 239 

(Db>. 

S. 186 — Principal partner. 

Where the principal partner signed the promis¬ 
sory notes. 

Held, although the firm is not settled on the 
Hs( oi contributories the principal partner being 
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so settled it is open to the liquidator to select him 
from among the partners and call upon him as a 
contributory to liquidate the whole debt. AIR 
(V 11) 1924 Lah 148 : 4 Lah 239 : 77 Ind Cas 338 
(DB). 

-S. 186 — Applicability — Finality of list — 

Debt must be due in personal capacity. 

Where on liquidation of a company, a share¬ 
holder is settled on the list of contributories, he 
cannot, in proceedings under S. 186, plead that 
he was improperly so settled. In order to make 
a contributory liable, under S. 186 for payment 
of debts other than calls, the said debts must 
be due by the said contributory in his own per¬ 
sonal capacity and not as a member of a firm, 
which is not a contributory. AIR (Vol 10) 1923 
Lah 85 : 71 Ind Cas 724. 

-S. 186 — (1882), S. 150 — Debts due from 

contributory. 

Under S. 150 Companies Act, a contributory 
can be required not only to meet calls made on 
him, but also to pay debts owing by him to the 
company, for recovery of which the court is not 
bound to proceed under S. 150, but may direct 
the liquidator to sue for it. AIR (Vol 2) 1915 
Lah 198: 59 PR 1915: 139 PWR 1915: 31 Ind Cas 
54. 

3. Limitation. 

-Ss. 186, 187 — Call, date from which call is 

owing — ‘Money owing’ or ‘money due’ — Meaning 
of — Limitation — ‘Recoverable in law’ signifi¬ 
cance of. 

The terms ‘money owing’ or ‘money due’ in 
their primary sense denote an existing debt, 
whether or not the right to recover the same is 
barred under the Lim. Act, though either expres¬ 
sion may bear the secondary meaning of “re¬ 
coverable in law” if the context so requires. A 
call is owing from the date when it is made, al¬ 
though it may be payable at a future date. AIR 
(Vol 21) 1934 Bom 97: 36 Bom LR 32: 150 Ind 
Cas 645 (DB). 

-S. 186 —Winding-up — r Claim by Liquidator 

against contributory — Limitation — Principles 
— Article applicable — Claim barred on date of 
application — Power of Court —» ‘Money due’, 
meaning of — Claim, whether suit. 

In order that a Court may make an order 
under S. 186, against a contributory, it is neces¬ 
sary that the money claimed by the Liquidator 
should have been ‘money due’ at the date of the 
application, and consequently, the Court has no 
power to make an order under that section if 
the claim is such that if the Liquidators had on 
the date of their application under S. 186 in¬ 
stead of proceeding in their own name as appli¬ 
cants under S. 186, had, in pursuance of their 
powers under S. 179 (a), instituted a suit in the 
name of the Company by the presentation of a 
plaint, the Court must of necessity have dismiss¬ 
ed that suit under the Lim. Act. 

In considering the meaning and effect of S. 186, 
three features of the section call for notice: (1) 
It is concerned only with moneys due from a con¬ 
tributory, other than money payable by virtue 
of a call in pursuance of the Act. A debtor who 
is not a contributory is untouched by it. 

Moneys due from him are recoverable only by 
suit in the Company’s name. (2) It is a section 
which creates a special procedure for obtaining 
payment of moneys; it is not a section which 
purports to create a foundation upon which to 
base a claim for payment. It creates no new 
lights. (3) The power of the Court to order pay¬ 
ment is discretionary. It may refuse to act under 
the section, leaving the Liquidator to sue in the 
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name of the Company, and it will readily take 
that course in any case in which it is made ap¬ 
parent that the respondent under this procedure, 
if continued, would be deprived of some defence 
or answer open to him in a suit for the same 
moneys. 

In a proceeding under S. 186, every objection 
is just as open to the person sought to be charged 
as it would have been if a suit had been filed. 

In England, the corresponding section does not 
operate as to deprive a man of a defence to a 
claim made by the Liquidator which would have 
been effective against the same claim if brought 
against him by an action in the Company’s name 
and the position in India is the same. 

The view that once the winding up commenced, 
there could be no further application of the rule 
of limitation in regard to any debt due to the 
company and not then already time-barred is 
erroneous. In this respect there is no analogy 
between the position of a debtor to, and a credi¬ 
tor of, a Company in liquidation. AIR (Vol 20) 
1933 PC 63: (1933) MWN 190 : (1933) ALJ 175: 
35 Bom LR 319: 37 MLW 445: 64 MLJ 403: 37 
CWN 379: 57 CLJ 166: 54 AH 1067: 60 IA 13: 
142 Ind Cas 7. 

-S. 186 — Order of contribution. 

In making an order of contribution the Court is 
not subjected to lules of limitation. As soon as 
the list of contributories is settled the liability 
of the contributory is founded on a different 
footing from the one on which it rested till then. 
Before the order of contribution is passed, the 
liability is contractual liability. Subsequent to 
that order it is a new liability which may be 
described as a statutory liability. (20 Bom 654; 
38 All 347 and 31 Mad 66, Foil.) That the ma¬ 
king of an order of contribution is not control 1 ed 
by any rule of limitation does not lead to the 
conclusion that the enforcement of the same 
order is equally not so controlled. Steps taken 
for the enforcement of the order are controlled by 
the general law of limitation. AIR (Vol 13) 1926 
Oudh 289 : 93 Ind Cas 631 : 1 Luck 153 : 3 OWN 
237: 13 OLJ 49 (DB). 

-S. 186 —» ‘At any time’ — Meaning of. 

Section 186 (1) does not over-ride the provi¬ 
sions of the Limitation Act, nor does it enable 
a Court to enforce by a summary order the pay¬ 
ment of a debt which it could not have enforced 
in an action at law e.g., a time-barred debt. The 
words “at any time” can only mean at any time 
in the course of liquidation proceedings, com¬ 
mencing from the date of the winding up order. 
AIR (V ID 1924 Lah 53 ; 4 Lah 109 : 5 LLJ 569 : 
74 Ind Cas 600 (DB). 

4. Powers of Court. 

-S. 186 — Scope — Power of Court. 

In proceedings under S. 186, the Court will not 
go into the question of the validity of the liqui¬ 
dation. That question should be raised in proper 
proceedings. AIR (Vo 1 29) 1942 All 136: (1942) 
ALJ 47: ILR (1942) All 26: 1942 AWR (HC) 4; 
199 Ind Cas 663. 

-Ss. 186, 187 — Calls validly made by directors 

prior to liquidation — Date of payment expiring 
— Call, whether debt realisable by liquidator — 
Jurisdiction of Court. 

A call, once it has been validly made by the 
directors prior to liquidation and once the date 
for its payment has passed, becomes a debt due 
from the share-holder to the company and is in¬ 
distinguishable from any other debt. 

When subsequently the company goes into li¬ 
quidation, that debts, or those debts, become as¬ 
sets of the company which have to be realized 
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by the Liquidator. They lose their character as 
cal's and become debts and, as such, are realisa¬ 
ble by the Liquidator just as any other debt or 
asset is realised. 

Under S. 186, the Court has not even any juris¬ 
diction to ask the Liquidator what he wants it 
lor and still less to withhold the payment of it 
Irom him. When, of course, a Liquidator comes 
to the Court under S. 187 and asks for leave to 
make a call after the liquidation has intervened, 
the position is quite different. 

There the Court has jurisdiction and indeed it 
is the very object of its being brought to the 
Court at all to consider whether the Liquidator 
ically needs the money he says he needs it or 
not. AIR (Vo! 29) 1942 All 136: 1942 AWR (HC) 
4: ILR (1942) All 26 ; 199 Ind Cas 663. 

-S. 1S6 — Registered office of company situated 
within jurisdiction of District Judge — Power of 
District Judge to pass orders in liquidation pro- 
cecuings — Certain contributories living outside 
British India — Whether amenable to jurisdic¬ 
tion of District Judge within whose jurisdiction 
registered office is situated. 

Where the registered office of a company is 
situated within the jurisdiction of the District 
Judge, by virtue of S. 3, he is the Judge who 
has jurisdiction to pass orders in liquidation r>ro- 
ceecangs. He has jurisdiction to pass orders for 
payment of any amount that may be due from 
the contributories to the company on account of 
the arrears in the ca’ls under S. 186 of the Com¬ 
panies Act, and if there is any dispute between 
the parties, he can adjudicate on it under S. 215. 

The fact that certain contributories reside out¬ 
side British India is immaterial, as by their 
agreeing to became members of a company with 
its registered office in British India and within 
the jurisdiction of the District Judge, th'ev are 
amenable to his jurisdiction. AIR (Vol 21V 1934 
Lah 362: 36 PLR 467: 15 Lah 302: 147 Ind Cas 

—7 s , ,8fi — S- 159 — ‘Debt due on a pro¬ 

note by contributory (meaning of) — Enforctabi- 

II • 

Under S. 150 the court has summary power to 
cured the contributory to pay all moneys due 
from lnm whether as a contributory or in his 
private capacity, to the company. ‘Debt due on 
a pio-note by contributory’ comes under S. 150 
Companies Act. The jurisdiction under the Act 

oio P ! lllllSS i Ve and ought not to be refused in the 
apoencc of cogent reasons, when a lit case is 

its exercise. AIR (Vo! 2) 1915 Lah 

36 PR 1916: 45 PLR »«= 31 

5. Scl-olT. 

188, 187 — Contributory — Sct-oIT, claim 

The Comt will not allow a person to whom the 
companr is indebted to set-oil that indebtedness 
against wnat is due from him ns a contributory in 
respect of cal’s. It is otherwise where the two 

wmo- a <-! °i , a * o uro A y comi ncrdal nature. But 
call* thl L 'Y bt - -° the com P an y is in respect of 
to v’ a r /' 11 llevcr availab -e to a contribu- 

29) 1912 All 136: (1912) ALJ 47: 

Caucus 4: ILR (1942) 2C: 199 Ind 

—-S. 185 — Contributory — Set-off, claim of 

™ e h’ e ,S n t° Uli P 2 in S - 186 ‘ wllich reason- 
? .:- v he .<-oo.;trued as a general deprivation of con- 

n i outcries to companies in liquidation of the 
Af r Se h°, IT - AIR (Vo1 27 ' m0 Al! 514: 11940) 

hV 1Q-. T AWK lHC ’ ° 39: 1LR USM1) AU 
ffia; 192 Ind Cas 357 (FB). 


, o. rowers oi court 13 gg 

(Overrules AIR (V 25) 1938 AU 613 • (1938) at i 
925 : 1938 AWR (HC) 621 ; ILR (1938) AU 957 • 
178 Ind Cas 458.) ' * 

6. Transferee of order of payment. 

—§• J 86 ~ (S - 150 old) — A person, to whom the 
liquidator has transferred a payment order made 
by the Court under S. 150 against a contributory is 
entitled to invoke the summary jurisdiction of the 
Court for the purpose of recovering the money due 
from the latter, and the circumstance that the Com 
Pany has been finally dissolved does not prevent the 
assignee from seeking relief from the liquidation 
Court. AIR (Vo! 8) 1921 Lah 78: 67 Ind Cas 443* 

3 LLJ 382 (DB). S ***• 

-Ss. 186. 199, 200 and 201 — Order of payment 

of under S. 186 — Right to enforce of transferee 
— Application for lecognition — C. P C o *>i 
R. 16 — Applicability. 

In the case of orders of payment under S 186 
cf the Companies Act, the person to apply for the 
enforcement of an order or decree is the person 
in whose favour the order or decree has been 
made or passed. 

An assignee or transferee cannot make such an 
application and until his name has been sub¬ 
stituted for that of the person in whose fav¬ 
our the decree or order has been passed or made. 

® s * 2 5° and 201 of the Companies Act, must be 
held to oe subject to the special provisions of 

R. 1j of O. 21 of the C. P. Code. Therefore a 
transferee of an order under S. 186 of the Com¬ 
panies Act must, in the first instance, apply to 
tlie court which made the order. AIR (Vol 5) 

1918 Lah 211: 92 PR 1918: 168 PWR 1918: 47 
Ind Cas 997. 

-S. 157. 

See also Companies Act, S. 186. 

~ S - J ? 7 ~ For cign company — Liquidation — 
British Indian share-holder — Liability. 

Li a persona! action a decree pronounced by 
a court oi a foreign state in nbsentem, the de- 
lendant not having submitted himself to its autho¬ 
rity is by international law a nullity. 

Ihe defendant was a share-holder in a company 
legistered in a Baroda State and a resident in 
buijSii India. Liquidation proceedings in respect 
oi the company were started before Baroda Liqui¬ 
dation Court. The defendant did not submit to 
its jurisdiction but still that Court made a call 
( .dcr on the defendant in absence of an express 
agreement in the Articles of Association that the 

ca outes with the share-holders should be settled 
ov the State Court: 

„ R ' l,d ’ cal! order against the defendant 

•! de the Baroda Liquidation Court was made 
/ °. l ’l Jurisdiction (ind could not be enforced as 
Mien in British India. It was, therefore, necessary 

. Llc i luc,ator suing the defendant in Bri- 

s i I'laia should prove al! the facts necessarv to 
establish tne liability of the defendant. In order 
to niicnv the plaint ill to succeed, it must also be 
ostaoh heel that the call order for the particular 
omount was necessary and just. The mere fact 
Fiat n enh order was made did not amount to 
Mich proof AIR (Vol 25) 193S Lah 559; 40 PLR 
ol9: 181 Ind Cas 392 (DB). 

— s - 1: -' 7 — The only Court which can make an 
oicier und»'T S. 107 is the winding up Court. AIR 
(Vol 231 1936 All 826: (1936) ALJ *1134; 53 All 
<12; 166 Ind Cas 98 (FB). 

S. 187 — Compulsory winding up — Demand 
by Liquidator before call* by Court — Payment by 
contributory — Subsequent call by Court — Vali- 
dhy of payment. 
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Where after an order for the compulsory wind¬ 
ing up of a company was made money due by a 
contributory was demanded by the Official Liqui¬ 
dator and it was paid to him as such : 

Held, that although the demand and payment 
were made before a formal ‘call’ was ordered by 
the Court under S. 187, and there was no evidence 
to show that the Official Liquidator had applied 
the money for the benefit of the company, the 
contributory could not be ashed to pay again in 
compliance with a ‘call’ by the Court made sub¬ 
sequently and at the instance of the successor of 
the Liquidator who had received the money. AIR 
(Vol 19) 1932 Cal 691: 59 Cal 1099: 36 CWN 409: 
139 Ind Cas 832 (DB). 

- -S. 187 — Liability of members —* Liquidator 

— Better position of. 

A member of a company in liquidation is liable 
to official liquidators in respect of unpaid calls 
even though as against the company the realiza¬ 
tion of such calls may have become barred by 
limitation. 38 All 347, Foil. Liquidation gives 
the official liquidators a cause of action which the 
company may not itself have possessed. Just as 
a claim, if brought by the company, might be 
held to be barred by limitation, but not, if brought 
by the official liquidators, in the same manner a 
claim which might be held to be barred by the 
C. P. Code if brought by the company can be pre¬ 
ferred by the official liquidators under the provi¬ 
sions of the Companies Act. AIR (Vol 15) 1928 
All 272: 50 All 476: 113 Ind Cas 91: 26 ALJ 256. 

-S. 187 —» Sale of shares by Managing Direc¬ 
tor — Default of director — Winding-up — Call 
money. 

A shareholder contracts to contribute a certain 
amount, to be applied in payment of the debts 
and liabilities of the company and it is inconsi¬ 
stent with his position as a share-holder, when 
he remains as such, to claim back any of that 
money, on the plea that the Managing Director 
falsely told him that the shares were sold. AIR 
(Vol 4) 1917 Bom 132 : 42 Bom 264: 19 Bom LR 
615; 41 Ind Cas 261 (DB). 

-S. 187 — Limitation Act —, Art. 112. 

The right enforced by a court in making calls 
from the contributories on the list prepared by 
the liquidator or an insolvent company is a sta¬ 
tutory right of the creditors to enforce against 
the shareholders of the company, on its insol¬ 
vency and not a right of the company being en¬ 
forced by the liquidator. The calls are recover¬ 
able 'even though they are time-barred under Art. 
112 Limitation Act. AIR (Vol 3) 1916 All 317: 33 
All 347: 14 ALJ 349: 35 Ind Cas 159. 

-S. 187 — (1882, S. 151) — Scope of. 

S. 151 is not restricted to original calls but 
includes unpaid calls before the winding up also. 
The balance of the price of shares, for which a 
call has been made before liquidation, can be 
recovered by a summary action by the Official 
Liquidator. (1911) 67 PR 1911; 21*8 PWR 1911- 
12 Ind Cas 958 (959) (DB). 

-S. 188. 

-S. 138 — Payment of debt due to some 

creditors at date of winding up petition, result¬ 
ing in loss to other creditors who are treated 
equally with those who have been paid — Pay¬ 
ment, if should be validated. 

The ordinary principle is that all creditors to 
whom money is due at the date of the petition for 
winding up should be treated 'equally with certain 
exceptions in favour of those who have priority 
under the express provisions of the Act. Where 
the company or its officers make preferential pay¬ 


ments to some creditors, they are obviously act¬ 
ing in contravention of this rule. On the other 
hand, where the business of the company is con¬ 
tinued in good faith either because it is hoped 
that it may not be necessary eventually to wind 
up the company or because in the interests of all 
concerned, it is better that the company should 
on being wound up be transferred as a going 
concern, it is necessary for the company to enter 
into various transactions and it would be impos¬ 
sible for it to do so if it was not able to make any 
transfers. It is not possible to make a definite 
rule to meet all circumstances because these may 
be extremely varied, but generally speaking it 
would not be just for the Court to validate a 
transaction which amounted to no more than the 
payment of a debt which was due to one creditor 
or some creditors at the date of the petition for 
winding up, if that would result in loss to other 
creditors who should be treated equal 1 y with 
those who have been paid. AIR (Vol 27) 1940 
All 514: 1940 AWR (HC) 494: ILR (1910) All 730: 
(1940) ALJ 739: 192 Ind Cas 72. 

-S. 188 — Section 188 does not give Court 

power to direct payment from any person other 
than those mentioned in S. 185. AIR (Vol 27) 
1940 All 514: (1940) ALJ 739; 13 RA 293 : 1940 
AWR (HC) 494: ILR (1940) All 730: 192 Ind Cas 
72. 


-S. 138 — Persons entering into contract with 

Liquidator, during liquidation do not come under 
S. 185 and hence an order directing them to pay 
the Liquidator cannot be enforced under S. 185 or 
under S. 188. AIR (V 23) 1936 All 808 : 1936 
AWR (HC) 537: (1936) ALJ 741: 58 All 925: 165 
Ind Cas 790 (DB). 

-S. 188 — Judicial decision of matters which 

may arise with third parties owing to the tran¬ 
saction entered into by the Liquidator is not 
foreign to the jurisdiction of the company Judge 
and an order cannot be made with regard to 
these matters either under S. 185 or S. 188 AIR 
(Vol 23) 1936 All 808: 1936 AWR (HC) 537: (1936) 
ALJ 741: 53 All 925 : 165 Ind Cas 790 (DB). 


--S. 18S — “Any such order.Liquidator”, 

effect ef on persons other than contributories. 

The words ‘‘and any such order may be enforced 
in the same manner as if it had directed pay¬ 
ment to the Official Liquidator” in S. 18S, do not 
give jurisdiction to enforce an order against per¬ 
sons other than contributories, or persons men¬ 
tioned in S. 185. The natural construction to place 
on these words that if an order can be enforced, 
which is an order directing payment to an Official 
Liquidator, the same order can be enforced if it 
directs payment to a bank. AIR (Vol 23) 1936 
All 808 : (1936) ALJ 741 : 193S AWR (HC) 537 : 58 
A 1 ! 925: 165 Ind Cas 790. 


S. 1S8 — Agent’s power to sign fer principal. 


Where the question is whether the act of an 
agent is to be deemed the act of his principal, the 
Court will apply the common law rule, qui facit 
per alium facit per se, unless it is satisfied, having 
regard to the terms of the particular statute or 
agreement under consideration, that it was the in¬ 
tention of the Legislature or of the parties, as the 
case may be, that the act should not be performed 
by an agent. AIR (Vol 18) 1931 Rang 306 : 9 Rang 
323 : 133 Ind Cas 433 (DB). 


-S. 189. 

-Ss. 139 and 235 — Powers of Court with regard 

to estate of a contributory or debtor — Cannot be 
exercised in a summary proceeding under S. 235 of 
the Act. See AIR (Vol 33) 1946 Mad 304 : (1946) 
1 MLJ 53. 
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— 5 —S. 189 — (1882, S. 153) — Arrangement among 
creditors — Retrospective effect. 

An arrangement, arrived at, in a meeting of 
three-fourths of the creditors of a company and 
subsequently sanctioned by High Court, takes 
effect from the date of meeting and not the date 
of sanction. AIR (Vol 3) 1916 Oudh 276 : 18 OC 
272 : 32 Ind Cas 451 (DB). 

(Affd. O. A. by Privy Council 41 All 566 : 50 Ind 
Cas 429 : AIR (V 6) 1919 PC 9.—Ed.) 

-S. 191. 

-S. 191 — Delay in filing proof of claim — Clai¬ 
mant may be paid dividend without disturbing 
previous dividends. 

The only penalty for failure to come in within 
the time stated in the notice for proving the claim 
is that the claimant is excluded from the benefit 
of any distribution made before such debts are 
proved, that is, he can only claim a proportionate 
share in such assets as may remain undistributed 
at the time when the proof is claimed and without 
disturbing any distribution made before such 
proof. 

Consequently an application for excusing delay 
in filing proof of a claim should be allowed and 
so long as justice can be done to a creditor with¬ 
out disturbing the dividend already declared or 
paid, there is no reason why he should be prevent¬ 
ed from getting his dividend. AIR (Vol 29) 1942 
Mad 349 : (1942) 1 MLJ 182 : 55 MLW 99 : 1942 
MWN 347 : 204 Ind Cas 164. 

S. 191 — (S. 15G of 1882 Act) — Exclusion of 
creditors — Notice to creditors to prove claims — 
Omission to come in — Proof at later stage — 
Effect of. 

Omission to come in and prove one’s claim with¬ 
in the time fixed in the notice published under S. 
156 of the Act does not preclude the creditor from 
coming in at a later stage to prove his claim, nor 
does it necessitate his resorting to a suit to be in¬ 
stituted with special leave of the Court under S. 
136 of 1882 Act. The only penalty for failure to 
come in within the time fixed in the notice is that 
the claim is “excluded from the benefit of any 
distribution made before such debts are proved, 
i.e., he can only claim a proportionate share in 
such assets as may remain undistributed at the 
time when he proves his claim and without dis¬ 
turbing any distribution made before such proof. 
L. R. 7 Ch. 646 foil. Notice of appeal under S. 169 

(1882 Act) may be extended. (1903) 27 Mad 496 
497 (FB). 

-S. 192. 

—-—S. 192 — Holder of fully-paid shares — ‘Con¬ 
tributory’ — Adjustment of rights. 

Fully paid share-holders are contributories and 
are entitled to have their rights adjusted under 
S. 192. But a transferee of shares whose name 
has not been entered on the register is not a con¬ 
tributory. AIR (Vol 21) 1934 Mad 476 : (1934) 
MWN 554 : 40 MLW 99 ; 67 MLJ 599 : 57 Mad 955 
: 150 Ind Cas 591 (DB). 

-S. 193. 

S. 193 — (1882. S. 158) — A charge in equity was 
created where a lease provided for payment of ar¬ 
rears of rent with interest from buildings erected 
on land. Although not amounting to a transfer or 
a mortgage, the charge gave a priority right to the 
landlords over the company’s unsecured debtors 
AIR (V 1) 1914 Bom 2G7 (2) ; 16 Bom LR 643 * 27 
Ind Cas 34 (2) (DB), 

-S. 191. 

--S- ] 94 — Dissolution — The form of order 

under the Companies Act for dissolution of a com- 
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pany in compulsory liquidation laid down AIR 
(Vol 7) 1920 Cal 1002 ; 76 Ind Cas 678 : 47 Oal 620. 
-S. 195. 

-S. 195 — Company Judge conducting proced- 

ings under S. 195, Companies Act, is a Court withl 
in the meaning of S. 476, Criminal P. C. AIR (Vol 
28) 1941 Lah 52 : ILR (1940) Lah 669 : 42 Cr LJ 
351 : 193 Ind Cas 170. 

-S. 195 — Depositions made under S. 195 and 

obtained by Official Liquidator under R. 174 of 
Chap. XXXI, Original Side Rules, (Calcutta) are 
private documents — Liquidator, use by. 

The depositions were made under the provisions 
of S. 195, Companies Act, and obtained by the 
Official Liquidator under R. 174 of Chap. XXXI, 
of the Original Side Rules made by the Calcutta 
High Court under the Companies Act. The Official 
Liquidator filed a petition asking that a receiver 
be appointed and stated in it that the facts elicit¬ 
ed by such examinations clearly indicated a well- 
designed conspiracy to defraud the creditors of 
the company and also to keep the business away 
from their reach. 

Held, that the depositions so obtained were to 
be regarded as private documents and the Liqui¬ 
dator, therefore, was not entitled to use them for 
making the allegations made by him in his peti¬ 
tion. AIR (Vol 27) 1940 Cal 488 : ILR (1940) 1 
Cal 28 : 44 CWN 512 : 191 Ind Cas 879. 

—■>—S. 195 — Deponents’ right to copy of deposi¬ 
tion. 

Each of the defendants who has deposed under 
S. 195, is entitled to have a copy of his own de¬ 
position upon his Counsel undertaking on his be¬ 
half to prevent communication of his deposition 
to his co-defendants or their solicitors or Counsel. 
AIR (Vol 27) 1940 Cal 488 : ILR (1940) 1 Cal 28 
: 44 OWN 512 : 191 Ind Cas 879. 

- Ss. 195, 196, 202 — Examination, object and 

scope of — Power to direct examination by Liqui¬ 
dator with help of Counsel — Appeal from order 
directing examination. 

On the motion of the Official Liquidator of a 
Company in liquidation, the Court passed an 
oider on April 5. 1930, directing summonses to 
issue for the examination of the Managing Direc¬ 
tors under S. 195, with all the documents of the 
Company in their possession. The Managing 
Agents appeared in Court and raised certain ob¬ 
jections to their being examined and also to the 
Official Liquidator conducting their examination 
through the agency of Counsel. The objections 
were rejected on June 21, 1930. and the Managing 
Agents appealed on July 14, 1930. 

Held, (i) that inasmuch as the first order was 
merely a preliminary order and was apparently 
subject to any objection that might be raised by 
the appellants and such objections were actually 
raised by them and decided against them, the only 
order which really infringed the rights of the ap¬ 
pellants if at all, was the order of June 21, 1930, 
and the appeal was not, therefore, incompetent 
on the ground that no appeal was preferred from 
the order of April 5; 

(ii) that the order of June 21, 1930, finally de¬ 
cided the liability of the appellant to be examined 
in Court with reference to the property, etc., of 
the Company and as such was a final order as op¬ 
posed to being a merely interlocutory or formal 
older, and was, therefore, appealablelunder S. 202. 

The persons mentioned in S. 195, Companies 
Act. may be examined for the purposes specified 
therein even if they are suspected to have in their 
possession any property of the Company or are 
supposed to be indebted to the Company. 
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The powers of the Court given by S. 195, are 
very w*ide and it is not necessary that the Court 
must first determine that the person called upon 
to furnish information does actually possess that 
information. 

The Court has power to direct that an examine 
tion under S. 195 shall be conducted by the Official 
Liquidator with the help of Counsel. Whether 
the services of CcAinsel should or should not be 
allowed is a matter entirely within the discretion 
of the Company Judge. 

The scope of an examination under S. 195, is to 
seek information on matters which may be just or 
beneficial for the winding-up of the Company. If 
the conduct of persons connected with the forma¬ 
tion or management of the Company is to be in¬ 
vestigated, that must be done under S. 196, Com¬ 
panies Act and not under S. 195. AIR (Vol 18) 
1931 Lah 8 : 130 Ind Cas 407. 

—-Ss. 195 and 202 — Appeal — Order finally de¬ 
ciding dispute between parties or depriving party 
of substantial right, but not formal or interlocu¬ 
tory order, is appealable. 

Section 202 is wide enough to cover appeals 
against any order made in the matter of winding- 
up of a company, provided such an order finally 
decides a dispute between the parties or deprives 
the appellant of a substantial and important right 
and is not a mere formal or interlocutory order. 

On an application by the Official Liquidator of 
a company under compulsory liquidation an order 
was passed on 5th April 1930 for issuing summon¬ 
ses for the examination of the managing agents 
under S. 195 with all the documents of the com¬ 
pany under their custody and directing them to 
produce all the property and cash in the Court. 
The managing agents appeared in the Court and 
raised certain objections to their being examined 
and to the Official Liquidator conducting their 
examination through a counsel. The District 
Judge disallowed these objections by an order, 
dated 21st June 1930. An appeal against the order 
was presented on 14th July 1930. 

Held, that the appeal against the order dated 
21st June 1930, was competent in view of the 
order passed on 5th April 1930. There could be no 
valid objection on that score as the order of 5th 
April 1930 was merely a preliminary order and was 
subject to objection by the managing agents. The 
only order which really infringed their rights was 

that of 21st June 1930. The appeal therefore was 
in time. 

Held also, that the order, dated 21st June 1930, 
was a final order as it finally decided the liability 
of the managing agents to be examined in the 
Court and was therefore appealable. AIR (Vol 18) 
1931 Lah 8. 

-S. 195 — Counsel for Official Liquidator. 

It is a matter entirely within the discretion of 
the District Judge whether the services of a coun¬ 
sel should be allowed to an Official Liquidator in 
an inquiry under S. 195. AIR (Vol 18) 1931 Lah 8. 

—-S. 195 — Examination — Scope of — Person 
whom Court thinks to be in possession of informa¬ 
tion useful for winding-up company can be called 
and examined in Court. 

The powers of the Court given by S. 195 are very 
wide and it is not necessary that the Court must 
first determine that the person called upon to 
furnish the information does actually possess that 
information. If the Court has reason to think, 
or even an allegation is made that a certain per¬ 
son is in possession of information which would 
be useful for the purposes of the winding-up of 
the Company, the Court is entitled to call upon 


(7 of 1913), S. 195 1366 

him to appear in Court and to examine him. AIR 
(Vol 18) 1931 Lah 8. 

-Ss. 195 and 196 — Examination — Scope of — 

S. 195 is intended to promote liquidation proceed¬ 
ings — S. 196 is intended to investigate conduct 
of those charged with its affairs. 

The scope of an examination under S. 195 is to 
seek information on matters which may be just 
or beneficial for the winding-up of the company. 
If the conduct of persons connected with the for¬ 
mation or management of the company is to be 
investigated that must be done under S. 196. The 
two sections (195 and 196) have quite different 
scopes. S. 195 is intended to be used for the pur¬ 
pose of promoting the liquidation proceedings, 
while S. 196 is primarily intended to investigate 
the conduct of those who have been charged with 
its affairs. AIR (Vol 18) 1931 Lah 8. 

-S. 195 — Inspection by public officers. 

In the interests of the administration of crimi¬ 
nal justice, Courts should allow a public officer 
charged with the investigation of criminal offen¬ 
ces, such as the Deputy Superintendent of Police, 
to inspect the depositions of a person, who is beli¬ 
eved to be involved in a criminal offence, made 
under S. 195, Companies Act, and to inform him¬ 
self of anything that may come to light on such 
inspection. He cannot, however, take copies of 
the depositions but only notes of them. AIR (Vol 
17) 1930 Cal 521 : 57 Cal 424. 

-S. 195 — Appeal — An order under S. 195, 

Companies Act, made by a Court directing the di¬ 
rectors of a company to appear before the Court 
for examination as to their dealings in respect of 
the affairs of a company is not a judgment within 
the meaning of Cl. 15, Letters Patent (Calcutta), 
and therefore is not appealable. AIR (Vol 15), 
1928 Cal 295 : 109 Ind Cas 764 : 55 Cal 262 (DB). 

-S. 195 — Permission to creditor to attend — 

Discretion to allow creditor to attend should be 
exercised m very extreme cases. 

Obiter.—Where the Liquidator refuses to act or 
where he has not the means to act, then the Court 
can give the conduct of the examination to peti- 
tioning-creditor, and Court has a discretion to 
allow a creditor to attend even where the official 
Liquidator has the conduct of the examination, 
but that discretion, ought not to be exercised ex¬ 
cept in very extreme cases. The examination un¬ 
der S. 195 is a private one, and it would be an in¬ 
vasion of this privacy if petitioning-creditors and 
others were allowed to attend, particularly so 
when the petitioning.creditor, who seeks to attend 
is engaged in litigation with the company in liqui¬ 
dation. AIR (Vol 11) 1924 Rang 24 : 1 Rang 384 : 
83 Ind Cas 3. 

-S. 195 — (1882, Ss. 162 and 163) — Director 

and Manager — Order for examination. 

An order for the discovery and inspection of 
the books and papers of a company in liquidation 
and for the examination of its Directors will be 
made only if the Court is satisfied that the course 
is likely to lead to some benefit to the creditors 
and was not merely intended to harass and annoy 
the Directors. It is in the discretion of the court, 
in charge of the winding-up to determine whether 
it will exercise its powers under the sections; but 
the discretion should be exercised judicially. An 
appeal lies against an order if the appellant can 
show that the order impugned is vexatious or op¬ 
pressive so far as he is concerned and that it is 
not just or beneficial for the purpose of the wind¬ 
ing-up. AIR (V 2) 1915 Lah 109 (2) : 40 PR 1915 : 
132 PWR 1915 : 77 PLR 1915 : 28 Ind Cas 286 (DB). 
-S. 196. 

-S. 196 — Jurisdiction — Public examination — 

Order for — When to be made. 
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It would be open to the Court to make an order 
lor the public examination of the director of a 
company under S. 196, Companies Act, if the 
Official Liquidator applies under that section and 
states in his application that in his opinion a 
fraud has been committed by any person whom he 
wants to get examined. The section, however, on¬ 
ly aims at those persons who are charged with 
fraud and not those who may be concerned with 
the working of the company and are not charged 
by the liquidator with fraud. AIR (Voi 36) 1949 
Bom 339 : 51 Bom LR 510 : 1950 Comp C 8 (DB). 

-S. 196 — Practice — Ex parte order — Pro¬ 
priety — Proper procedure. 

When an order is sought under S. 196, Com¬ 
panies Act, the Official Liquidator should take out 
a chamber summons which should be served on 
the person affected so that the Court before it 
makes an order will have all the materials before 
it. It is not a sound practice to make an order ex 
parte. AIR (Vol 36) 1949 Bom 339 : 51 Bom LR 
510 : 1950 Comp C 8 (D3). 

-Ss. 196 and 218 — Voluntary winding up — 

Public examination of director — Application for 
— Whether can be made. 


In a voluntary winding-up an application for 
pu'o'ic examination of a director cannot be made 
under the provisions of S. 196 of the Companies 
Act. None of the conditions laid down by that 
section for the exercise of jurisdiction conferred 
by it can possibly be fulfilled in the case of a 
voluntary liquidation. 

By S. 216 of the Act powers have been given to 
the Court at the instance of a voluntary liquidator 
to enforce calls, stay proceedings or help him in 
rny other matter, which can only mean matters 
similar to the enforcing of calls, etc. These words 
can only be read eiusdem generis with the enforc¬ 
ing of calls and the matters following it. The 
public examination of a promoter or director of a 
company cannot be said to be a matter similar to 
the enforcing of calls or staying of proceedings, 
etc. It is the exercise of ordinary functions of a 
company judge and not the exercise of his extra¬ 
ordinary functions that seem to have been con. 
temp'ated in S. 216 of the Act. In any case, S. 
216 has to be read in the light of the phraseology 
employed in S. 196 (.1) and ( 2 ) and in S 177-B (2) 
of the Act. AIR (Vol 34) 1947 Lah 283 : 49 PLR 
175 : 1917 Comp C 157. 


-S. 196 — Public examination 

resign at on. 


of directors after 


It cannot be said that the company is in volun¬ 
tary liquidation in accordance with the provisions 
of the Act and hence the Court has no power to 
order the directors to be examined under S. 196 
AIR (Vol 21) 1934 Rang 271 ; 151 Ind Cas 987. 

-S. 196 — Scope — Official Liquidator’s appli¬ 
cation » Allegation of fraud — Contents of ap¬ 
plication — Specification of charge — Objection 
as to jurisdiction. • 

While the Court must consider judicially the 
application of the Official Liquidator under S. 196 
and only pass an order on being satisfied that 
there is reasonable ground for the allegation of 
fraud upon facts stated in the application, there 
is no necessity to specify the charge of fraud with 
the same particularity as would be necessary in 
a ciiminal charge under the I. P. C. It is impos¬ 
sible to lay down in each particular case what 
should be the contents of an application under 
this section. Each application depends on the 
facts in the particular case. The person against 
wnom there is an allegation of fraud should be 
clearly named and some facts stated in the appli¬ 
cation itself to show that a prima facie case exists 
against that person. Once the Official Liquidator 
has made out any prima facie case of fraud 
against an officer, the examination is not to be 
confined to the particular fraud mentioned in the 
application. The only objection which an official 
of the company can make to an order of the Court 
passed ex parte against him lor his public exami¬ 
nation is one of jurisdiction. He is not entitled 
at that stage to endeavour to show that the charge 
of fraud is incorrect. 

Section 196 is designed for a thorough investi¬ 
gation of the affairs of the company and the act¬ 
ions of the officers. AIR (V 20) 1933 All 366 ; 
(1933) ALJ 229 : 55 All 493 : 143 Ind Cas 482 (2).’ 

-S. 196 — Examination under — Ferson exa¬ 
mined is not protected under Evidence Act, S. 132. 

S. 196 (5), Companies Act, was enacted in order 
to enable the Court in charge of the liquidation 
proceedings to examine the persons mentioned 
therein inter alia to ascertain their conduct with 
regard to the management of the Company and to 
lmd out its financial condition and its assets. In 
these proceedings there is no contest between two 
parties and therefore the proviso to S. 132 of the 
Exidence Act does not confer anv special privilege 
on the persons so examined. AIR* (Vol 13) 1926 
Lah 385 : 27 Cr LJ 1383 : 98 Ind Cas 599. 


A director who was a party to the issue of shares 
in consideration of promissory notes can be public¬ 
ly examined although he has resigned prior to 
tile notice. Issue of such shares is a circumven¬ 
tion of the provisions of the Act and is contrary 
to the provisions of the Articles of Association 
This in itself would not be sufficient to prove 
lraud; but it suggests fraud and would, therefore, 
justify the public examination of the director con- 
<cr;i ( xi. Such a director, however, wou’d not he 
habla for anything that happened subsequent to 
tlie resignation. AIR. (Vol 31) 1944 Mad 87 : 53 
jMLV/ : (19481 2 MLJ 49!) : 1913 MWN 716 (2) 

: ILR, (191!) Mad 540 : 211 Ind Cas 436 (DB). 

S 10G — An order directing that a person 
should he examined under S. 196 is not a judgment 
within Cl v\ Letters Patent (Rang) and hence no 
appeal lies against the order. AIR (Vol 23) 1936 
Rang 16G : 14 Rang 35 : Mil Ind Cas 749 (1) (DU). 

S. 196 — Absence of extraordinary resolution 
V* in - } — M'‘ti<T of p; ■. nerjil meeting not speei- 

,v :) • intention to propose extraordinary result! 

tion. 


S. 196 — “In civil proceedings”. 

The intention of the Legislature in using the 
v. onls “in civil proceedings” in S. 196 (7) was to 
make tlie statement admissible against the person 
( (mined unconditionally so far as civil proceed¬ 
ings are concerned and in criminal proceedings 
subject to the provisions of S. 132 Evidence Act. 
S. 196. Companies Act. was not intended in any 
way to override the provisions of the Indian Evi¬ 
dence Act. AIR (V 13) 1926 Lah 335 : 27 Cr LJ 
1383 ; 93 Ind Cas 599. 

- -196 — Who can inspect. 

It is only a creditor or contributory or some 
party to the proceedings which are pending who 
would be entitled to the inspection of notes of ex¬ 
amination. AIR (Vol 13) 1926 Lah 246 : 26 PLR 
432 : 96 Ind Cas 755 (DB). 


-S. 199 


~ s - 199 ami 202 — Distinction between an or¬ 
der having 1 force of decree and an order that may 
l>e enforced in the same manner as a decree — 
Executable order under S. 199 is not an order hav¬ 
ing force of a decree — Mcnforandum of appeal 
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under S. 202 — Court-fee payable — Court Fees 
Act (VII of 1870), Sch. II, Art. 11. 

There is a distinction, both real and practical, 
and not merely artificial, between an order that 
has, by statute, the force of a decree and an order 
that may, by statute, be enforced in the same 
manner as a decree. An order that is given by 
statute the force of a decree is an order that pro- 
prio vigore stands as a decree whatever the conse¬ 
quences, whereas an order that may, by statute, 
be enforced as a decree is an order that may be of 
little or no effect, proprio vigore, and only be¬ 
comes effective, when executed by the method by 
which a decree may be executed. In other words, 
it is a mere shadow unless and until life is infused 
into it by an application for execution. It is a 
well-recognised rule of interpretation of statutes 
that there is a presumption that the Legis’ature 
means different things by different phraseology; 
and when it describes an order as having the force 
of a decree, it must mean something different 
from the description of an order which may be 
in the same manner as a decree. Hence an exe¬ 
cutable order of the Liquidation Judge made un¬ 
der Companies Act which, under S. 199, Com¬ 
panies Act can be enforced in the same manner as 
a decree is not equivalent to an order having force 
of a decree under Sch. II, Art. 11, Court Fees Act. 

(Per Blacker, J„ in Order of Reference) — Sec¬ 
tion 202, Companies Act, clearly differentiates be¬ 
tween appeals against orders and appea’s against 
decisions and S. 199 applies only to orders. A deci¬ 
sion to overrule preliminary objections and pro¬ 
ceed with the case on the merits and a refusal to 
grant leave to proceed with a suit in another 
Court are decisions and not orders coming w'ithin 
the ambit of S. 199 and, therefore, memoranda of 
appeal under S. 202 have to be stamped under Sch. 
II, Art. 11, Court Fees Act. 

(Per Marten, J.) — in view of the distinction 
between orders having the force of a decree w'ithin 
the meaning of Art. 11, Sch. II, Court Fees Act 
and orders enforced in the same manner in which 
decrees may be enforced, it follows that if any or¬ 
der made under the Companies Act is intrinsically 
of the nature of an order having the force of a 
decree, it will not fall under Sch. II, Art. 11, Court 
Fees Act, even though it may be enforceable by 
virtue of S. 199, Companies Act, and appealable 
under S. 202 of that Act. It will, therefore, be 
necessary for the appropriate authority to decide 
in each case whether or net the order has the 
force of a decree in order to determine the amount 
of court-fee to be affixed. AIR (Vol 32) 1945 Lah 
146 : 221 Ind Cas 114 (FB). 

-—S. 199— Under S. 199, all orders made by a 
liquidation Court though they are not decrees may 
be enforced in the same manner in which decrees 
of such Court made in any suit pending therein 
may be enforced. Consequently a call order passed 
by a Liquidation Court in Baroda is not a foreign 
judgment and a suit on it in British India, there¬ 
fore, is governed by Art. 120 and not by Art. 117, 
Lim. Act. AIR (Vol 22) 1935 Lah 975: 17 Lah 
341: 38 PLR 662; 160 Ind Cas 346 (DB). 

-S. 199 — Execution outside jurisdiction — 

Procedure pointed out. 

Where applications are made to the High Court 
for directing the District Courts concerned to en¬ 
force the payment orders made by another High 
Court in the matter of the winding up of the 
Companv, the proper procedure as indicated by 
the conjoint effect of Ss. 199 and 200 of the Com¬ 
panies Act is that the order that is filed should 
be treated in the same manner as a decree pass¬ 
ed by the High Court in which it is fi’ed and 


transferred for execution to the respective District 
Courts concerned and it is not competent for the 
High Court to authorize the official liquidator to 
apply to the District Courts concerned for enfor¬ 
cing the order under S. 164. 54 Ind Cas 384, Diss. 
from. AIR (V 14) 1927 Mad 271 : 25 MLw’ 113 : 
38 MLT 377 : 100 Ind Cas 744. 

-3. 199 — Reading Ss. 199 and 200 together 

the Court mentioned in Ss. 200 and 201, as the 
Court entitled to take requisite steps is not a 
District Court but a High Court. Hence a decree 
of the Allahabad High Court in liquidation procee¬ 
dings cannot be sent direct for execution to the 
District Court of Gaya (within Patna High Court 1 , 
jurisdiction). AIR (Vol 14) 1927 Pat 182: 6 Pa* 
132; 101 Ind Cas 750: 8 PLT 577 (DE). 

-S. 199 — (S. 166 of 1882 Act) — Payment 

order. 

A payment order though not a decree is to be 
executed In the same manner in which a decree 
can be executed. AIR (V 8) 1921 Lah 78 : 3 LLJ 
332 : 67 Ind Cas 443 (DB). 


3 . 200 . 


O • 


pi — Applicability. 

Section 200 applies to a case w'here an order made 
by the High Court of one Province is to be enforc¬ 
ed in another Province, it can only be enforced by 
the I-Iigh Court cf that other Province. AIR (Vol 
37) 1930 Mad 74: 53 Mad 147: 1929 MWN 879: 39 
MLW 849: 57 MLJ 723 (DB). 

-3. 200 — Execution of order. 

An order was made by the High Court under 

S. 16 7 ordering the payment of a contributory ii? 
respect of a call. He had property in the Dis 
trict of Tanjore against which the liquidato’ 
could proceed. The latter accordingly producer* 
the order before the District Judge and applies 
lor its execution. The Judge overruling the ob¬ 
jection of the contributory held that he had juris¬ 
diction to enforce the order. 

Held, that by reading S. 200 with S. 3 it follow¬ 
ed that the only Court that could enforce the 
oider against property at Tanjore was the High 
Court. AIR (Vol 17) 1930 Mad 74 : 53 Mad 147: 
1929 MWN 879: 30 MLW 849: 57 MLJ 723 (DB). 
-S. 2C1. 


—-S. 201 — Order of one Court — Enforcement 
cl. by another, procedure. 

An order passed by a Court under the Com¬ 
panies Act can be enforced by another Court on 
a mere production of a certified copy of the order 
The order need not be transferred for execution 
under S. 39, Civil P. C. AIR (Vol 30) 1943 Sind 
89 : ILR (1942) Kar 504 : 207 Ind Cas 275. 

-S. 202. 

1. Applicability and scope 

2. District Court — Order of — Appeal against. 

3. Limitation for appeal 

4. Parties to appeal 

5. Orders 

6. Right to appeal 

7. Rehearing. 

8. Review. 

9. Revision. 

10 Separate suit, if barred. . 


1. Applicability and scope. 

—Ss. 202, 196—Appeal from ex parte order for exa¬ 
mination of directors. 

Section 202, is wide enough to cover the orde- 
directing the public examination of the director^ 
It is immaterial that the order is passed ex part* 
AIR (V 31) 1944 Mad 87 : (1943) 2 MI J 409 " 

1943 MWN 716 (2): ILR (1944) Mad 540: 56 MLW 
648: 211 ind Cas 436. (DB). 
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-S. 202 — Scope — Order holding petition under m practice because it can very seldom happen that 

S. 235, maintainable — Appeal. an appeal can be filed and notice of it served 

Section 202, is very wide in its terms and permits through the Court within three weeks of the date 

appeals “from any order or decision made or given, of the judgment under appeal. 63 Ind Cas 607 • 

in the matter of the winding up”, provided such 19 ALJ 371 : AIR (Vol 8) 1921 All 107 (DB). ’ 

order finally decides a dispute between the parties or -Ss. 202, 284 — (1882), S. 169 — Order directing 

deprives the appellant of substantial and important preferential payment to creditor, 

right and is not a mere formal and interlocutory Every company, the winding-up of which corn- 
order, the last part of the section merely regulates menced before the Companies Act of 1913 came into 

the procedure to be followed in the presentation operation, must be wound up in the same manner & 

ar ™n? earl fiF a P pea ^ s - . with the same incidents as if the new Act had been 

where the High Court passes an order holding passed. An order directing a preferential payment 
the application under S. 235, presented by the Liqui- to be made to a creditor of a Bank in liquidation re- 
oator against certain persons to be maintainable, lates to & is an incident of the winding-up. In the 
the order is not ot a merely formal or ministerial case of a Bank winding-up of which commenced, be- 
character but finally decides points between the fore the coming into operation of the Act of 1913, an 
parties relating to substantial and important rights appeal against such an order without coming with 
and is therefore appealable under S. 202, and the ag- the provisions of S. 169 of Act VI of 1882 is incom- 
grieved party is entitled to appeal to a Division petent. 16 ALJ 70: 43 Ind Cas 642: AIR (Vol 5) 
Bench under Cl. 10 of the Letters Patent (Lah).AIR 1918 All 342 (DB). 


(V 25) 1938 Lah 658 : 180 Ind Cas 254 (DB). 

-Ss. 202, 225 — Appeal from orders passed in 

winding up proceedings under supervision of Court. 

Under S. 225 the orders passed by the Court in 
winding up proceedings under the supervision of 
the Court stand for all purposes on the same foot¬ 
ing as orders passed during such proceedings when 
the winding up is by the Court. Hence in view of 
the language of S. 225 the appeal is competent from 
an order passed in winding up proceedings under 
supervision of the Court. AIR (Vol 22) 1935 Lah 174 
(1) : 38 CWN 433 : 158 Ind Cas 853. 

-S. 202 — Winding up order on April 5, 1930. 

on motion of Official Liquidator, directing public 
examination of Managing Directors under S. 195 — 
Managing Agents appearing in Court and raising 
objections to their being examined and also to the 
Official Liquidator conducting their examination 
through the agency of Council — Objections re¬ 
jected on June 21, 1930 : 

Held, that (i) the appeal was not incompetent 
against order of June 21. 1930 on the ground that 
no appeal was preferred on order of April 5, 1930. 

(ii) order of June 21. 1930 finally determined the 
liability of the managing agents and was final 
order and hence appealable under S. 202. AIR (Vol 
18) 1931 Lah 8 : 130 Ind Cas 407. 

-Ss. 202, 237 — Order directing Official Liquida¬ 
tor to prosecute officer, whether appealable. 

The wording of S, 202. is wide enough to include 
an order under S. 237 directing the Official Licnii- 
dator to prosecute for a criminal offence, and such 
an order is, therefore, appealable. AIR (Vol 18) 
1931 Sind 120 : 132 Ind Cas 474. 

-S. 202 — Test. 

The language of S. 202 is wide enough to cover 
appeals against all orders made in the matter 
of the winding up of a company, provided such 
an order finally decides a dispute between the 
parties or deprives the appellant of a substantial 
and important right and is not a mere formal or 
interlocuforv order. 117 Ind Cas 895 : 30 PLR 5'25 
: 10 Lah 806 : 11 LLJ 417 : AIR (Vol 16) 1929 
Lah 707 (PB). 

-S. 202 — Certain latitude should lie allowed 

In the application of section 169 of 1882 Act (S. 
202 of 1913 Act) a certain amount of latitude was 
allowed because in matters of winding up the pre¬ 
vious orders of the Court are not based upon 
issues which have been formulated, as they are 
in an ordinary suit with pleadings, and the time 
for appealing is very short. AIR (V 10) 1923 All 
429 ; 4 LRA Civ 154 : 72 Ind Cas 106 (DB). 

-S. 202 (5. 169. old) — Construction — If the 

literal construction of -S. 169 is the proner and 
necessary construe*ion. the section is unworkable 


- S. 202 — (1882). S. 169 — Three weeks notice 

of appeal — Essential — Appellant’s duty to be 
prompt. 

An appellant desiring to contest an order passed 
under the Companies Act, must conform strictly 
to the provisions of S. 169 of the Act and should 
give notice of any appeal he may file within 
three weeks after the order complained of has been 
made. 100 PLR 1914 : 68 PR 1914 : 22 Ind Cas 
795 : AIR (V 1) 1914 Lah 252 (DB). 

-S. 202 — (1882). S. 169 — Appeal, notice. 

An appeal, against an order in the matter of 
the winding-up of the company, is incompetent 
without a notice as required by S. 169. (1911) 33 

Al) 641 (644) : 8 ALJ 719 : 10 Ind Cas 908 (DB). 

-S. 202 — (S. 169 of 1882 Act) — Notice of appeal. 

Notice of appeal against an order made in the 
course of winding up of a company should strictly 
be given within 3 weeks from the date of order 
and an appeal will not be heard in the absence of 
such notice, (1903) 30 C. 758 (760). 

S. 202 — (S. 169 of 1882 Act) — Appeals from 
orders in winding up — Ex parte application for 
extension of time — Service of notice within the 
extended time — Extension made on ex parte 
a pp- 1 cat ion valid — Rights of respondents to raise 
objections at hearing of appeal. 

By S. 169 of the Indian Companies Act, 1882, 
appeals are provided for against orders and ded- 
suins made in the winding up of companies. If 
further provides that such appeal shall not be 
hen id unless notice of the same is given within 
three weeks after any order complained of has been 
made in manner in which notices of appeal are 
ordinarily given under the Code of Civil Procedure 
iin.ess such time is extended by the court of appeal. 
Certain applicants, under S. 214 for an order 
against, delinquent directors and officers of a com- 
pai )£* “PPcaled to the High Court against the order 
of the District Court dismissing their petitions. An 
ex parte application was made for extension of 
time, and was granted, and notice was given within 
the extended time. 

Held, that notice of the application was unnece¬ 
ssary : but ns the order for extension was made 
ox parte. the respondent could object to it at the 
nonnng. Such an appeal must, under S. 169. be 
hied within three weeks of the date of the order 
ol. the latest. Bhashvnm Aivangar. J. Obiter * 
169 of the Companies Act is probably complied 
v.ith bv lodging the memorandum of appeal. (1902) 
2i> M. 576 (578. 579) (DB). 

2. District Court — Order of — Appeal 

against. 

S. 202 — Order dismissing objections — An 
order of the District Judge as a Liquidation Officer, 
dismissing certain objections to the attachment of 
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property is not appealable under S. 202. 101 Ind 
Cas 751 : 28 PLR 209 : AIR (V 14) 1927 Lah 
282 . 

—Ss. 202 and 165 — (1882), Ss. 169 and 219 — 
Appeal — Return of — Extension of time — Objec¬ 
tions. 

When an appeal against the order of the District 
Judge was lodged in the Divisional Court within 
time which returned the appeal for want of judg¬ 
ment after a long time and was finally presented 
to the Chief Court (Punjab). 

Held, that this was a fit case for extension of 
time under section 169, as it was filed within time 
in the Divisional Court in the bona fide belief that 
that Court had jurisdiction. 138 PLR 1915 : 56 
PWR 1915 : 28 Ind Cas 142 : AIR (Vol 2) 1915 
Lah 269. 

S. 202 — (1882), S. 169 — Cause of appeal — 
Determination — Only one appeal — Limitation. 

Appeals on the winding-up of a company are 
governed by the same conditions in which appeals 
may be had from the decision or order of District 
Judge in cases within his ordinary original jurisdic¬ 
tion : the condition being that there is only one 
appeal. The limitation for appeals under S. 169 of 
the Companies Act, is three weeks from the date 
of the order of the District Judge. 34 PR 1913 : 
45 PLR 1914 : 22 Ind Cas 250 : AIR (Vol 1) 1914 
Lah 39 (DB). 

3. Limitation for appeal. 

S. 202 — Appeal under S. 202, from order of 
single Judge of High Court passed on Original Side, 
if governed by Art. 151, S. 12, Limitation Act. 

Appeals from the orders passed by the High 
Court in the exercise of its original jurisdiction 
lare governed by Art. 151, Lim. Act, which is 
subject to S. 12, Lim. Act and, therefore, the ap¬ 
pellant is entitled, as of right, to deduct the time 
requisite for obtaining copies. Section 12, Lim. Act, 
therefore, governs an appeal preferred under S. 202, 
from an order of a Single Judge of the High Court 
exercising original jurisdiction where the forum of 
appeal (as distinct from the right of appeal) is 
provided by the Letters Patent ; and hence the 
appellant in such cases is entitled to exclude the 
“time requisite” for obtaining a copy of the judg¬ 
ment appealed against, even though under the rules 
and orders of the High Court, no copy of the 
judgment is required to be filed with the memo¬ 
randum of appeal. AIR (Vol 28) 1941 Lah 257 : 
ILR (1941) Lah 191 : 43 PLR 297 : 195 Ind Cas 
452 (FB). 

(Overrules AIR (Vol 8) 1921 Lah 26 : 61 Ind Cas 
327.) 

—S. 202 — (S. 169 old) — Appeal — Where an 
appeal was filed on the twenty-second day from 
the date on which the order appealed against was, 
guilty of negligence in that he filed memorandum 
of appeal together with documents improperly 
stamped. 

Held, that no extension would be allowed. 73 
Ind Cas 211 : AIR (Vol 11) 1924 Lah 379. 

-S. 202 — (S. 169 old) — Extension of time — 

In the absence of any marked want of diligence 
the appeallants should be granted an extension of 
time. 53 PLR 1921 : AIR (Vol 8) 1921 Lah 346 (DB). 

■ ■ S. 202 — Service of notice of appeal after three 
months — Mistake of the officer of Court —• Exten¬ 
sion of time. 

Where a notice of appeal in the matter of the 
liquidation of a company was served upon respon¬ 
dents after the expiry of the prescribed period of 
three weeks, owing to an error on the part of 
the copying department and beyond the control 
of the appellant, time for the service of notice of 
appeal should be extended. 7 PWR 1919 : 48 Ind 
Cas 919 : AIR (Vol 6) 1919 Lah 359. 
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-Ss. 202 and 284 — Liquidation — Commencement 

before new Act — Appeal — Limitation. 

Where the liquidation of a limited company has 
begun before the Companies Act of 1913 came into 
force, all the proceedings In the winding-up inclu¬ 
ding the course of appeal are governed by the old 
law as provided for by S. 284 of the Act. An 
appeal is barred by time if notice of appeal is 
not served on the respondent within three weeks as 
provided for by S. 169 of the Companies Act of 
1882. Once an appeal is presented within the pre¬ 
scribed period, the Appellate Court can extend the 
time, if required, for service of the notice. 113 
PLR 1915 : 183 PLR 1915 : 43 PWR 1915 : 28 
Ind Cas 600 : AIR (Vol 2) 1915 Lah 415. 

-S. 202 — (1882), S. 169 — Extension of time — 

General Principles governing it. 

Extension of time ought not to be granted except 
under special circumstances, the object of act being 
to secure speedy settlement of matters and to 
curtail prolongation of winding-up proceedings. 
An appellant will not be granted an extension of 
time under S. 169 unless the court is satisfied that 
he was diligent in the prosecution of the appeal 
and that delay was due to respondent’s conduct, 
or action or inaction of the Lower Court. 5 PWR 
1916 : 42 PLR 1916 : 31 Ind Cas 725 : AIR (Vol 
2) 1915 Lah 246 (DB). 

-S. 202 — (4 of 1882), S. 169 — Delay in appeal¬ 
ing — Excuse of. 

Where the appellant showed due diligence but 
failed on account of circumstances beyond his 
control such as the court being closed on account 
of the vacations extension may be granted. A res¬ 
pondent is entitled to contest an ex parte order 
excusing delay. 90 PLR 1951 : 46 PR 1915 • 71 
PWR 1915 : 29 Ind Cas 265 : AIR (Vol 2) 1915 Lah 
223 (DB). 

-S. 202 — Order in winding-up proceeding — 

Appeal — Limitation how completed — Cross-ob¬ 
jection — Service of notice — Letters Patent, 
Clause 15. 

The period of limitation of three weeks is to 
be completed from the date on which the order 
appealed against was actually pronounced though 
it might have been drawn up late. The sending 
of a memorandum of appeal to a respondent is 
not a proper notice, not being one given in the 
manner prescribed by the Civil Procedure Code: 
a right of objection to such a notice is not affected 
by the respondent filing cross-objection. Section 
169 in no way derogates from the provision in 
Clause 15 of the Letters Patent, but it merely 
directs that an appeal from an order made in the 
matter of a winding-up of a company, shall not be 
heard unless notice is given in a certain manner. 
(1911) 13 Bom LR 558 : 11 Ind Cas 562 (564) (DB). 
-S. 202 — (S. 169 old) — Carelessness of pleader. 

Carelessness or ignorance of the pleader is not a 
sufficient cause for extending the period of three 
weeks for the notice as laid down by S. 169 of the 
Companies Act. 100 PWR 1911 : 176 PLR 1911 : 

10 Ind Cas 433. 

- S. 202 — (4 of 1882), S. 169 — Good cause to 

be slhown. 

Under S. 169 the Court of Appeal can extend 
the time for giving notice, only on good cause 
shown. Appeals under the Act should be filed 
within three weeks from the date of the order 
appealed against. (1909) 19 MLJ 511 : 4 Ind Cas 
872 (873). 

-Ss. 202, 38. 184 — (Ss. 169. 58. 147 of Act 1882) 

— Appeal — Notice of intention to appeal — Pro¬ 
per court to give notice. 

An order passed under S. 58 read with S. 147 of 
the Indian Companies Act, 1882, is still an order 
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COMPANIES ACT (7 of 1913), S. 202—3. Limitation for appeal 


to which the limitation imposed by S. 169 of the 
Act applies. No appeal against such order can, 
therefore, heard unless the notice provided by 
S. 169 has been given. Notice of an appeal under 
S. 169 should be given to the opposite party through 
the appellate court and not through the court 
whose order is sought to be appealed against. 
*1905) 27 A 509, 510 : 2 ALJ 311 : 1905 AWN 73 
<DB). 

4. Parties to appeal. 

-S. 202 — Order setting aside voluntary liquida¬ 
tion — Liquidator’s right to appeal. 

A liquidator cannot file an appeal on his own 
behalf against an order setting aside an order of 
winding up under the supervision of the Court or 
an order holding that there has been no proper 
and valid voluntary liquidation. The person really 
interested in such a case is the company and not 
the liquidator. AIR (V 37) 1950 EP 355 (DB). 

- S. 202 — Order winding up Company — Locus 

standi to appeal — Director of Company shown 
as creditor in list attached to petition for winding 
up but not served. 

A director of a Conmpany who is shown as a 
creditor in a list attached to a petition for wind¬ 
ing up of the Company but not served in the 
ordinary way, is still a party to the proceedings 
although he may not have appeared before the 
Court, either deliberately or because he was pre¬ 
vented from doing so. An appeal against the wind¬ 
ing up order filed by him on his own behalf, 
and not on behalf of he Company, is therefore 
competent. AIR (Vol 37) 1950 EP i42. 

-S. 202 — Appeal against compulsory winding- 

up order — Official Liquidator, if party. 

The Official Liquidator is not a necessary party 
to an appeal against a compulsory winding up 
order. On the other hand, it is desirable that as 
a general rule, the Official Liquidator should be 
made a party to such appeals in order prevent 
possible collusion amongst interested parties and 
to ensure that all the necessary facts are laid 
before the Court and that the proceedings are 
conducted according to law. AIR (Vol 28) 1941 Lah 
134 : 43 PLR 33 : ILR (1941) Lah 680 : 195 Ind 
Cas 511 (DE). 

■-S. 202 — Pending appeal by some directors, 

order for compulsory winding up stayed — Neither 
company nor Official Liquidator made party — A T I 
directors, who were sole share-holders joined — 
Appeal competent. 

The directors of a private limited company were 
its sole share-holders. Against the order of com¬ 
pulsory winding up. some of the directors went 
in appeal. Neither the Company as such nor the 
Official Liquidator was made a party. The rest 
of the directors were impleaded while the Official 
Liquidator though not a party had attended two 
hearings and had been permitted to address the 
Court as amicus curiae. The order for compulsory 
winding up was stayed pending the appeal : 

Held, that the Official Liquidator could not be 
said to be “Interested” in the result of the appeal 
because after the winding up order the property 
did not. vest in him but remained vested in the 
company and also because the order had been 
stayed pending the appea 1 . Although the company 
as such had not been impleaded as a party, the 
company was in fact substantially represented by 
its director share-holder, all of whom were parties 
to the appeal. Consequently the failure to implead 
the company as such or the Official Liquidator did 
not make the appeal incompetent. AIR (Vol 281 
3041 Tnh 134 : 43 PT.R 33 : ILR (3941) Lah 680 
195 Ind Cas 513 (DEL 

-S. 202 — Petition by creditor for compulsory 

winding up — Company passing resolution for voluu- 
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tary winding up — Company Judge passing order 
for compulsory winding up — Creditors satisfied 
with voluntary winding up — Appeal against order 
by one of directors against whom misfeasance 
proceedings were in progress — Order for compul¬ 
sory winding up, held should be set aside. 

The directors who were the sole share-holders 
of a private limited company passed a resolution 
for voluntary liquidation, after the petition for 
a compulsory winding-up by a creditor. Voluntary 
Liquidator was also appointed. The matter was 
almost compromised before the Company Judge 
who passed an order for compulsory winding up 
with a view to a speedy payment of the debts. The 
order was supported by the dissentient director. 
Pending the appeal by him against the order, all 
the creditors were satisfied by vlountary liquidation : 

Held, that the fact that the misfeasance pro¬ 
ceedings against the appellant might be in progress 
before the Company Judge was no reason for main¬ 
taining the order for compulsory winding up. In 
these circumstances, the voluntary liquidation which 
was accepted by all the creditors should be allowed 
to continue and the order for compulsory winding 
up set aside. AIR (Vol 28) 1941 Lah 134 : 43 PLR 
33 : ILR (1941) Lah 680 : 195 Ind Cas 511 (DB). 

-S. 202 — Winding up — Appeal in name of 

company. 

Where the directors of a company intend to 
appeal against a winding up order they should 
prefer the appeal in the company’s name even 
though an Official Liqidator has in the meanwhile 
been appointed by the Court. If the majority of 
the contributories concur in the filing of such 
appeal, the appeal is in truth that of the contri¬ 
butories. AIR (Vol 19) 1932 PC 1 : 61 MLJ 783 
: 54 CLJ 439 : 35 CWN 54 : 35 MLW 1 : 55 Mad 
180 : (1932) MWN 171 : 34 Bom. LR 321 : 58 IA 
416 : (1932) ALJ 825 : 136 Ind Cas 114 

5. Orders. 

(a) Appealable. 

(b) Non-appeaJable, 

(a) Appealable. 

-S. 202 — Order rejecting application by con¬ 
tributory objecting to claims included in list filed 
by liquidator — Appeal. 

‘ An order of Court rejecting an application by a 
contributory objecting to certain claims included in 
the fist- of claims and debts filed by the liquidator 
ns required by Rr. 338-A and 102 of the Rules and 
Orders (Civil) issued by the Nagpur High Court, on 
the ground that the contributory had no locus 
standi to apply, is n decision given in the matter of 
winding up by the Court, and an appeal from the 
order is. therefore, competent under S. 202 of the 
Companies Act. AIR (V 38) 1951 Nag 275 : ILR 
(1950) Nag 783 : 1950 NLJ 376 (DB). 

-S. 202 — An appeal lies from an order under S. 

153 rejecting a scheme, both under S. 202, of the Act 
and Cl. 13 of the Letters Patent. AIR (V 19) 1933 
Rang 154 : 10 Rang 438 : 140 Ind Cas 133 (DB). 

-S. 202 — Order refusing inspection — An order 

refusing an application for the inspection and 
copies of statements of persons examined under S. 
196 is appealable. AIR (V 13) 1926 Lah 246 : 96 
Ind Cas 755 : 26 PLR 432 (DB). 

-S. 202 iS. 169 old) —An order granting sanction 

as well as one revoking a sanction are both appeal- 
able under S. 169. AIR (V 8 ) 1921 Mad 286 ; 97 Ind 
Cas 295 : 24 MLW 35 (DB). 

- S. 202 — (1882), S. 169 — Winding-up proceed¬ 
ing bad creditor — Enforceability. 

Where the creditors demand is in respect of a 
claim which the company honestly believes to be 
fraudulent and unsustainable in law, the court haa 
to see whether the defence io a genuine one or 13 
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merely a cloak of the company’s real inability to pay 
its first debts. A court should not allow a creditor to 
file in. a winding-up petition, with a view to bring 
the presence of insolvency proceedings to bear upon 
the company in order to make it pay cheaply and 
expeditiously, a heavy debt which the company 
desires to dispute in the Civil Courts. Such a peti¬ 
tion must be dismissed under S. 169 of the Com¬ 
panies Act. An appeal lies from an order refusing 
to wind up a company (1882). AIR (V 1) 1914 Bom 

251 : 39 Born 47 : 16 Bom LR 692 : 27 Ind Cas 44 
(DB). 

-Ss. 202, 207, 219, 221 — (Ss. 169, 177, 185, 189, 

191 of 1882 Act) — Appeal from order refusing to 
make suspension order — Liquidators, position of 
— Delegation of powers. 

An appeal lies from any order or decision made 
by the court in the matter of the winding up of a 
company, whether the winding up be compulsory, 
voluntary or under supervision. An appeal lies from 
an order under S. 191 refusing to make a supervi¬ 
sion order. 


The liquidators appointed by a company under 

S. 177 (b) for the purpose of winding up the affairs 
of the company in voluntary liquidation and dis¬ 
tributing its assets are bound to pay the debts of 
the company and to adjust the rights of the contri¬ 
butors among themselves and are not competent to 
delegate those duties to others. Once appointed, 
they could not be removed by the company but can 
be removed only by the court un¬ 
der S. 185 on due cause shown. In 

the discharge 1 of their duties the liqui¬ 

dators are not subject to the control of the com¬ 
pany except in so far as the sanction of an extraor¬ 
dinary resolution of the company is required in the 
case of arrangements with the creditors or debtors 
of the company made by the liquidators under the 
supervision of the Court in a voluntary winding up. 
But where the petitioner, one of the liquidators 
objected to the appointment of the liquidators and 
the objection was overruled by the court and there 
was no appeal from the order. 


Held, that the appointment of the new liquida¬ 
tors must be taken to have been properly made. 
The business of the new liquidators, when ap¬ 
pointed by the Court, is to take un the 
winding up at the point where the old liqui¬ 
dators had left off and not to call a meeting of the 
company to consider what fresh steps should be 
taken in the matter of winding up. It is not com¬ 
petent to the general meeting of the company to 
give anv direction to the liquidators. (1906) 16 
MLJ 537 : 30 M 22 (23, 24) (DB). 

-Ss. 202, 166 — (Ss. 169, 131 of Act 1882) — Ap¬ 
peal. 

Order holding that withdrawal of an application 
under S. 131 of the Companies Act does not operate 
as a withdrawal of the rest falls within the purview 
of S. 169 and is consequently appealable. (1903) 
30 C 758 (760) (DB). 


(b) Non-appealable. 

S. 202 — An order under S. 181 fixing remunera¬ 
tion of the legal adviser for services rendered to 
the Liquidators is not one made in the 
matter of winding up of the company but is of the 
nature of ministerial order settling a dispute as be¬ 
tween the Liquidators and their employee and hence 
is not appealable under S. 202. AIR (V 30) 1943 
Sind 82: ILR (1942) Kar 496: 206 Ind Cas 177 (DB). 
" ■S* 202 — Appeal — An order refusing security 

for costs under S. 280 is not open to appeal. AIR 
(V 29) 1942 Mad 405 (2): (1942) 1 MLJ 180: 55 MLW 
o9 ( 1 ): 1942 MWN 80 (2): 202 Ind Cas 44 (DB). 

S. 202 — Order for appearance — not a lodg¬ 
ment. 

5F.Y.D./D.F. 44 


An order under S. 195, Companies Act, made by 
a Court directing the directors of a company to ap¬ 
pear before the Court for examination as to their 
dealings in respect of the affairs of a company is 
not a judgment within the meaning of cl. 15 , Let¬ 
ters Patent (Calcutta) and therefore is not appeal- 
able. AIR (V 15) 1928 Cal 295: 104 Ind Cas 764* 
55 Cal 262 (DB). 

-S. 202 — Order under S. 153 — There is no ap¬ 
peal under S. 202 of the Act from an order made on 
an application by the company under S. 153 which 
is not in the course of being wound up. AIR (V 12) 

1925 Bom 442: 89 Ind Cas 108: 27 Bom LR 655 
(DB). 

-S. 202 — Order refusing restoration — An order 

passed under cl. (6) of S. 247 refusing to restore the 
Company on to the register cannot be construed in¬ 
to an order made or given in the matter of the 
winding up of a Company by the Court and hence 
is not appealable. But where the order is based on 
an erroneous view of the law it is ooen to revision 
by the High Court. AIR (V 12) 1925 Lah 443- 80 
Ind Cas G52 ; 26 PLR 68. 

“—’S. 202 — (1882), S. 169 — Appeal — Order of 
liquidation judge reducing remuneration. 

Section 169 of the Companies Act of 1882 is not 
applicable to an order of the Liquidating Judge re¬ 
ducing the remuneration of an employee of the 
Official Liquidators sanctioned by the predecessor 
of the Judge. No appeal from such an order can 
be entertained. AIR (V 7) 1920 Lah 433 • 1 Lah 
73 : 90 PLR 1920 : 55 Ind Cas 928. 

S. 202 — (1882), S. 169 — Notice of anpeal —. 
Power of Court. 

Where no notice is given under Section 169 of an 
intention to appeal against an order in the winding- 
up proceedings, the Appellate Court will not hear 
the appeal. (1913) 35 All 177 (178) • 11 ALJ 200 * 
19 Ind Cas 53 (DB). 

S. 202 — (1882), S. 169 — Framing of issues — 
Appeal. 

The framing of issues by a court in a petition for 
the winding-up of a company under the Companies 
Act 1832, is not an ‘order’ within S. 169 of the Act 
and no appeal lies therefrom. (1912) 16 Ind Cas 
794 (795) (Mad) (DB). 

6. Right to appeal. 


-S. 202 — A creditor, contributory or a Liquida¬ 
tor only has a right of appeal under S. 202. A per¬ 
son who has no personal interest but only expects 
to be appointed secretary or agent of the company 
if it restarted under a scheme under S. 153 has no 
right of apneal. AIR (V 19) 1932 Bom 78: 33 Bom 
LR 1495: 55 Bom 16: 136 Ind Cas 491 (DB). 

Ss. 202 and 246 — Appeal — Person not comply¬ 
ing with R. 58. 

A creditor or a contributory who has not compli¬ 
ed with Rule 53 of the rules of the Chief Court un¬ 
der S. 254 of the Act and had not entered his name 
in the book and had not in fact attended the oro- 
ceedings cannot appeal against an order sanction¬ 
ing a compromise between the liquidator and deb¬ 
tor. The Court did not think it proper to treat the 
appeal as a petition for revision. AIR (V 6 ) 1919 
Lah 180 : 79 PR 1919 : 12 PWR 1919 • 49 Ind Cas 
331 (DB). 


-S. 202 — (1882). S. 169 — Scope of. 

A right of apoeal under S. 169 of the Companies 
Act is equal and similar to that under C. P C AIR 
(V 3) 1916 All 341: 38 All 537: 14 ALJ 722' 35 Ind 
Cas 6 (DB). 

7. Rehearing. 

-S. 202 — Re-hearing — What is contemplated 

by. 

The word ‘re-hearing’ as used in S. 202 of the 
Companies Act clearly means proceedings in the 
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nature of an appeal. The re-hearing contemplat¬ 
ed is akin to an appeal and it follows it cannot be 
before the same judge but must be by way of an 
appeal to a Division Bench. AIR (V 36) 1949 Cal 
69 : (1949) 19 Comp. Cas 61 : ILR (1948) 2 Cal 
603 : 52 OWN 534. 

-S. 202 — (1882), Ss. 150 and 169 — Ex parte or¬ 
der — Re-hearing — Order for payment — Setting 
aside. 

The re-hearing of any order made in the matter 
of winding-up of a company can only take place 
before a court of appeal. But an order which has 
been obtained ex parte or which is in truth a nullity 
may be discharged by the court which made it. S. 
169 of the Companies Act 1882, has no application 
to petitions for the setting aside of ex parte decrees. 
AIR (V 7) 1920 Lah 51: 1 Lah 187: 55 Ind Cas 820 
(DB). 

8. Review. 

-S. 202 — Review — Obiter.— The Company Law 

does not affect the power of review, which is other¬ 
wise vested in a Judge of the High Court, especial¬ 
ly as by S. 141, Civil P. C., the provisions of that 
Code are to be followed in all proceedings in any 
Court of civil jurisdiction. AIR (V 24) 1937 Lahj 
82 : 171 Ind Cas 549. 

9. Revision. 

■-S. 202 — Revision. 

Where an objection being filed for the compul¬ 
sory winding up of a company, the Court ordered 
that the winding up petition should be taken off 
the file on the company furnishing the security to 
the satisfaction of the Registrar and the Registrar 
being satisfied with the security accepted it: 

Held, that the order could not be revised. AIR 
(V 21) 1934 Cal 603: 61 Cal 429: 151 Ind Cas 126. 

-S. 202 — Order refusing restoration — An order 

passed under cl. (6) of S. 247 refusing to restore 1 the 
Company on to the register cannot be construed 
into an order made or given in the matter of the 
winding up of a Company by the Court and hence 
is not appealable. But where the order is based on 
an erroneous view of the law it is open to revision 
by the High Court-. AIR (V 12) 1925 Lah 443: 86 
Ind Cas 652: 26 PLR 68. 

-Ss. 202 and 246 — Appeal — Person not comply¬ 
ing with R. 58. 

A creditor or a contributory who has not complied 
with Rule 58 of the rules of the Chief Court under 
S. 254 of the Act and had not entered his name in 
the book and had not in fact attended the proceed¬ 
ings, cannot appeal against an order sanctioning a 
compromise between the liquidator and debtor. The 
court did not think it proper to treat the appeal as 
a petition for revision. AIR (V G) 1919 Lah 180: 
79 PR 1919: 12 PWR 1919: 49 Ind Cas 381 (DB). 

10. Separate suit, if barred. 

-S. 202 — Company — Liquidation — Decision 

of Court — Suit to set aside. 

A question which has once been settled by the 
liquidating court cannot be re-opened by a regu¬ 
lar suit. AIR (V 5) 1918 Lah 45: 40 PR 1918: 60 P 
WR 1918: 45 Ind Cas 84 (DB). 

-S. 203. 

-S. 203 — Winding up — Liquidator’s right to 

apply for compulsory winding up. 

There is no section of the Companies Act, which 
enables the Liquidator in a voluntary winding up 
to ask the Court to pass an order compulsorily 
winding up the Company. AIR (V 25) 1938 All 623* 
(1938) ALJ 898: 1938 AWR (HC) 576: ILR (1938) 
All 945: 173 Ind Cas 704. 

-S. 203 — Fraudulent winding up — Landlord 

entering into possession due to breach of covenant 
•- Court declaring void resolution of wiiuling-up — 
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Effect — Lease granted by landlord — Validity —4 
Purchaser at auction in execution of decree against 
company — Right to possession. 

Where a company is wound-up fraudulently and 
the landlord re-enters into possession of land leas¬ 
ed to the company on ground of breach of covenant 
constituted by the winding up, and the resolution 
of members winding-up the company is subsequent¬ 
ly declared to be void, any act done by the land-lord 
such as granting of leases to third persons will not 
be valid. In such a case the landlord’s possession 
being wrongful, he is not entitled to possession of 
the property as against a purchaser at auction in 
execution of his money decree against the company,, 
until his dues under the charge decrees are paid. 
AIR (V 24) 1937 Cal 129; 64 CLJ 280: ILR (1937) 

1 Cal 203: 170 Ind Cas 214 (DB). 

-Ss. 203 (3), 196 — Absence of extraordinary re¬ 
solution to winding-up — Notice of general meeting 
not specifying intention to propose extraordinary 
resolution — Company, if can be deemed in volun¬ 
tary liquidation — Directors, examination of. 

Where a company has not passed an extraordi¬ 
nary resolution to the effect that it cannot by rea¬ 
son of its liabilities continue its business, and that 
it is advisible to wind up, as required by Sub-S. (3) 
of S. 203 and the notice calling the general meeting 
at which the question of liquidation was discussed 
cild not specify the intention to propose the resolu¬ 
tion as an extraordinary resolution, it cannot be 
held that the company is in voluntary liquidation 
in accordance with the provisions of the Act; and 
consequently, the Court has no power to order the 
directors to be examined under S. 196. AIR (V 21)> 
1934 Rang 271: 151 Ind Cas 987. 

-S. 203 — Resolution — A resolution in which 

the voluntary winding up of the company is mixed 
up with other matters relating to the arrangement 
of amalgamation with another company is legal. 
AIR (V 12) 1925 Bom 49: 90 Ind Cas 580: 26 Bom 
LR 987 (DB). 

- 3. 203 (3) — If an extraordinary resolution pas¬ 
sed under the section does not provide that, by 
reason of its liabilities, the company cannot con¬ 
tinue its business and that it is advisable to wind 
up, the defect is very serious. If, in passing an ex¬ 
traordinary resolution under the section directing 
a voluntary winding up the company, an irregula¬ 
rity is discovered after the supervision order has 
been made, the order may be discharged on appli¬ 
cation to the Appellate Court and, if necessary, the 
time for filing the appeal mav be extended. AIR 
(V 4) 1917 Lah 405: 13 PLR 1917: 35 PR 1917: 38 
Ind Cas 943. 

-S. 205. 

-S. 205 — Liquidation pending suit — When 

pending a suit by a Company registered under Com¬ 
panies Act the Company goes into liquidation and a 
liquidator is appointed, all that happens in a certain 
internal change in the Company of which the result 
is that the powers of the directors in respect of the 
suit are transferred to the liquidator whoever he may 
lie. But the plaintiff is still the Company, and there 
is no necessity to bring the name of person entitled to 
act on its behalf on the record. AIR (Vol 13) 1926 
Nag 303: 94 Ind Cas 380: 9 NLJ 40. 

-S. 207. 

-S. 207 — Non-compliance with provisions —— 

Effect of. 

Where there is no proper affidavit making a de¬ 
claration as to the solvency of the company as requir¬ 
ed by S. 207 (1) nor a report of the Auditor as re¬ 
quired under S. 207 (2) of the Companies Act, the- 
winding up cannot properly be called a members 
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voluntary winding up and S. 207 (3) must therefore ap 
apply. If a voluntary winding up is bad in so far as it 
does not conform to the provisions of S. 207 then the 
appointment of the liquidator himself is bad and a for¬ 
tiori the continuance of the voluntary liquidation with 
the voluntary liquidator. AIR (V 37) 1950 EP 
188 (DB). 

—S. 207 — Affidavit by one of directors — If 
sufficient. 

Section 207, Companies Act, does not require that 
there should be an affiddavit by each of the directors 
making the declaration. The requirements of the 
section are met if the affidavit is sworn by one of 
them. AIR (Vol 35) 1948 Oudh 197: 23 Luck 210: 
1948 OWN 172 (DB). 

-S. 207 — Rights of creditors — When a com¬ 
pany goes into liquidation, though a voluntary one, 
the remedy of the creditor is only to take what he 
can take under the scheme of liquidation and noth¬ 
ing more. A creditor who obtains a decree against 
the company going into liquidation cannot recover 
the whole amount due under the decree but only a 
share of the decree in the terms of the scheme of 
liquidation. AIR (Vol 17) 1930 Lah 299: 118 Ind Cas 
387. 

-S. 207 — Removal of liquidator — In the volun¬ 
tary winding up of a company the Court can remove 
a liquidator on cause shown. Apart from per¬ 
sonal unfitness also Court can remove a liqui¬ 
dator. The cause shown for the removal of 
the liquidator is to be measured by a reference to 
the real, substantial, honest interest of the liqui¬ 
dation itself and to the purpose which necessitated 
the appointment of the liquidator. AIR (V 11) 
1924 Bom 339 : 80 Ind Cas 515 ; 48 Bom 471 : 26 
Bom LR 237 (DB). 

-S. 207 (1) — Bar to execution proceedings. 

Section 207 (1) does not bar execution proceed¬ 
ings against a company gone into voluntary liqui¬ 
dation, unless a competent court has granted leave 
for winding-up of stay of proceedings. A liquida¬ 
tor, or dissatisfied creditor can move the court. 
AIR (V 3) 1916 All 174 : 38 All 407 : 14 ALJ 513 : 
36 Ind Cas 397 (DB). 

-Ss. 207, 203 and 186 — (Ss. 151, 173 and 177 

of 1882 Act) — Revision of order — Jurisdiction of 
Court. 

An application, by the liquidator of a company 
voluntarily wound up, to call upon a contributory 
for payment of call money was dismissed by the 
District Judge who later on revised his order suo 
motu and directed the contributory to pay. Held, 
the District Judge had no power to revise his order 
suo motu. S. 151 did not apply to the case of a com¬ 
pany which was being voluntarily wound up. AIR 
(Vol 2) 1915 Lah 291: 13 PLR 1915: 259 PWR 1915: 
28 Ind Cas 281. 

-S. 208. 

-S. 208 — Liquidator — Validity of appoint¬ 
ment disputed — Duties of Liquidator. 

When a person is appointed liquidator of a com¬ 
pany, however imperfect he may consider his ap¬ 
pointment to b t e, if he is nominally a liquidator and 
acts as such, he must carry out die duties or exer¬ 
cise the rights of a liquidator. On acceptance of die 
appointment as liquidator he must give notice of it 
according to law; if he does not do so, then, unless 
there is some bona fide excuse he will be liable to 
a penalty. The penalty in the case was reduced to 
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one anna. AIR (Vol 4) 1917 All 93: 39 All 412: 15 
ALJ 346: 18 Cr LJ 510: 39 Ind Cas 478. 

-S. 208A. 

-S. 208A — Director — Appointment as Liqui¬ 
dator — Effect. 

Although a director loses most of his powers on 
his appointment as Liquidator, he does not cease 
to be a director. AIR (V 29) 1942 Mad 702 • 55 
MLW 410 : 44 Cr LJ 503 : (1942) 2 MLJ 140 • 
1942 MWN 453 : 206 Ind Cas 362. 

-S. 208-C. 

-Ss. 208-C, 152 (3) — Arbitration contemplated 

in S. 208-C and in S. 152 (3), difference. 

The arbitration contemplated in S. 208-C, is one 
between the company in liquidation & one or more 
of its members an arbitration to setde an internal 
dispute or difference. Section 152 (3) would not have 
covered such a case, as the arbitration contemplat¬ 
ed diere is one between a company and either another 
company or an individual, a third party, i.e., an 
arbitration to settle not an internal but an external 
dispute or difference. AIR (Vol 27] 1940 Cal 220: 
71 CLJ 62 : 44 CWN 285 : ILR (1940) 1 Cal 358 : 
188 Ind Cas 143. 

-S. 208-E. 

-S. 208-E — Under S. 217 (4) (present S. 208-E) 

where the Liquidator of a company in voluntary 
liquidation sends a return to the Registrar of the 
final meeting and dissolution of the company and 
the Registrar registers the return, the company is 
deemed to be dissolved on the expiration of the three 
months from the registration of the return. AIR (Vol 
18) 1931 Lah 500: 13 Lah 190: 33 PLR 429: 13]| 
Ind Cas 747. 

-S. 209. 

-Ss. 209, 209-A to 209-H — Provisions of Ss. 209 

and 209-A not followed by oversight — Procedure to 
be adopted stated. 

Where owing to oversight, in the winding up, the 
provisions of Ss. 209 and 209-A toJI have not been 
followed, the best course to adopt is to order a meet¬ 
ing of the creditors and to send notices of the meet¬ 
ing by post to the creditors forthwith, and that the 
company should cause notice of the meeting of the 
creditors to be advertised in the manner specified in 
S. 206 (1) for publication of a notice under that sub¬ 
section, and the directors of the company should 
cause a full statement of the position of the com¬ 
pany’s affairs together with a list of the creditors ofi 
the company and the estimated amount of their 
claims to be laid before such meeting of creditors, 
and the directors of the company should appoint 
one of their members to preside at the said meeting. 
At such meeting the creditors would consider the 
question of nomination of a Liquidator under the 
provision of S. 209-B, and the appointment of a 
committee of inspection under S. 209-C, and other 
questions dealt with in Ss. 209-D to H. AIR (Vol 
28) 1941 Cal 30: ILR (1940) 2 Cal 325: 192 Ind Cas 
222 . 

-S. 209 — Liquidator, removal of. 

The condition precedent to moving the Court for 
the removal of the Liquidator is a meeting of the 
creditors held in pursuance of Sub-s. (1) of S. 209 
in which the creditors shall determine whether an 
application shall be made to the Court for the ap¬ 
pointment of any person as Liquidator in the place 
of, or jointly with the Liquidator appointed by the 
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company. AIR (Vol 23) 1936 Pat 468: 2 BR 4_0: 162 
Ind Gas 218. 

■-S. 209 — Appointment of liquidator — No re¬ 

trospective effect — Assumption of duties does not 
clothe the person with any rights. 

The Court can extend the time for making an ap¬ 
plication for the appointment of a person as joint 
liquidator but the Court has no ju' isdic ion to make 
an appointment with retrospective effect. When an 
application is made under sub-cl. (2) of S. 209 of the 
Companies Act the Court is not required to register 
by a formal order the recommendation of the credi¬ 
tors of the Company as to the person to be appoint¬ 
ed joint liquidator. The Court may or may not act 
under sub-cl. (3) of S. 209, on the resolution of the 
creditors. The matter is entirely discretionary with 
the Court. Till an order is made appointing a person 
to act as joint liquidator such person cannot take 
upon himself the duties of a joint liqui iator and 
therefore the assumption of the duties of the joint 
liquidator on the part of such a person does not give 
him any rights whatever. AIR (Vol 12) 1925 Cal 
809: 88 Ind Cas 905: 53 Cal 106: 41 CLJ 521. 

-S. 209-A. 

-S. 209-A (1) — Omission to convene creditor's 

meeting — If vitiates resolution winding up com¬ 
pany. 

An omission to convene the creditors’ meeting as 
provided by S. 209-A (l) of the Companies Act is 
only an irregularity which can be cured anti not an 
illegality which vitiates the resolution winding up 
the company. AIR (Vol 33) 1946 Nag 196: ILR 
(1946) Nag 286: 223 Ind Cas 52: 1946 Comp C 104: 
1946 NLJ 473 (DB). 

-S. 211. 

-S. 211 — App’icability — Contributions re¬ 
ceived by company after it is prevented by law from 
carrying on business — If form part of its assets — 
Right of contributors to refund — Insurance Act, 
S. 3. 


An Insurance Company which was governed by 
the new Insurance Act (IV of 1938) which came in¬ 
to force on 1st July. 1939, failed to obtain a cer¬ 
tificate ol registration within three months from the 
commencement of the Act and was ihcrelore oblig¬ 
ed under S. 3 of that Act to stop carrying on its busi¬ 
ness from 1st Ocfober, 1939. Its directors were, 
however, endeavouring to re-organise the company 
and bring it into line with the Insurance Act. There¬ 
fore they set apart all contributions received after 
30th September, 1939, in a suspense account, and m 
order that these moneys should not get mixed up 
with the company’s hinds, opene 1 a f esh and sepa¬ 
rate account in the names ol the Preside t a id Secre¬ 
tory of the company. A ques'ion arose whether these 
sums could he claimed by the liquidator as part of 
the company’s assets. 

Field, that they could not he, and that S. 211 of 
the Companies Act did not apply to these sums be¬ 
cause they did not form part of the company’s 
legitimate assets, and that as they had boon w ong- 
fully received and had not become' mixed up with 
other funds, they must he rofun ’eel intact to the 
contributors less legitimate charges. As the certificate 
of registration was not obtained the company was 
prevented hv S. .3 ol the Tnsu mice Act from carry¬ 
ing on ifs business. Part of its business was to obtain 
contributions from its members. Tho»ofor-' it was 
prohibited from receiving these cont’ihutions. Ac¬ 


cordingly, if it continued to receive these moneys in 
spite of this prohibition it could not c'aim the 
moneys as its own, and provided the moneys can be 
separated from the rest of the company’s assets and 
traced, they will have to be kept apart from .he com¬ 
pany’s funds, and apportioned according to the 
sources from which they came. The fact that those 
entitled to the first lot of assets, namely, those stand¬ 
ing in the company’s books on the 30th September, 
1939, possibly cannot be paid in full, cannot make 
any difference to the principle because these clai¬ 
mants are in no worse position than they would 
have been in if the law had been punctiliously obey¬ 
ed and nothing further received by the company 
after 30th September, 1939. AIR (Vol 33) 1946 Nag 
196: ILR (1946) Nag 286: 223 Ind Cas 52: 1946 
Comp C 104: 1946 NLJ 473 (DB). 

-S. 212. 

-S. 212 — Non-compliance with — Effect — The 

provisions of S. 212 are mandatory. Where they are 
not complied with, parties cannot seek to enforce 
the transaction by invoking the doctrine of part-per¬ 
formance. Where the original composition deed was 
modified at a meeting of the debenture ho ders but 
it appeared that the resolution was not acted to by 
three-fourths in number and value of the creditors. 

Held, that the resolution was not binding on the 
creditors and the fact that the original scheme was 
modified by an application to the Court did not 
matter. AIR (Vol 1*8) 1931 All 59: 1930 ALJ 1157 
(DB). 

-S. 213. 

-S. 213 — Amalgamation. 

Every company has, under statute, a right of amal¬ 
gamation with another company as authorized by 
S 213 and a scheme of amalgamation does not de¬ 
pend for its validity upon the constitution ol the 
company as contained in the memorandum and ar¬ 
ticles. AIR 1925 Bom 49, Affirme 1. 

But the issue whether the amalgamation is bind¬ 
ing upon the transferee company depends not upon 
the section but upon the qnes ion whether that com¬ 
pany is by constitution emnowered to effect such an 
acquisition. AIR (Vol 15) 192S PC 180: 110 Ind Cas 
195: 52 Rom 571. 55 I V 274: 30 Bom LR 1115: 32 
CWN 1038: 28 MLW 93: 48 CLJ 436: 55 MLJ 697. 

-S. 213 — Restrictions on powers — Liquida¬ 
tors appointed for winding up an } amaleamn ion — 
Resolution appointing them making them merely 
ministerial officers — Form of appointment depre¬ 
cated. 

Where at the time of amalgamation of company 
A with company B, the shore-holders of the former 
passed a special resolution under S 213, whereby 
certain persons were appointed liquidators in the 
winding up for the purpose of adopting the agree¬ 
ment of amalgamation and carrying the same into 
olloct. with such, il any, modifications as liquidators 
may think expedient, under the supervision of the 
directors ol both the companies, an 1 the powers of 
the Directors of A were to continue for the purpose 
of earn ing the said agreement into effect. 

Held, that the form of appointment embodied in 
such a resolution under which in terms the liquida¬ 
tors become merely ministerial officers required to 
have »egard to the supervision o r the directors of 
the two companies in discharging their duties, is 
much to be deprecated. The Court, when it has the 
opportunity of doing so, will always cause it to be 
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clearly understood that a liquidator in a voluntary 
liquidation, which is an essential conuition ol such 
an amalgamation, must not by the resolution ap¬ 
pointing him be restricted in the exercise of his 
statutory duties. AIR (V 15) 1928 PC 180 : 52 Bom 
571 ; 55 IA 274 : 30 Bom LR 1115 : 32 CWN 1038 : 
22 MLW 93 : 48 CLJ 436 : 110 Ind Cas 195 : 55 MLJ 
697. 

-S. 213 — Legality of resolution. 

A resolution in which the voluntary winding up of 
the company is mixed up with olher matters relat¬ 
ing to the agreement of amalgamation with another 
company is legal. AIR (Vo) 12) 1925 Bom 49: 90 
Ind Cas 580: 26 Bom LR 987 (DB). 

-S. 213 — Liquidator’s authority — General 

words — Mere permission to authorise in terms the 
liquidators to receive compensation and distribute it 
among share-holders does not make a resolution 
illegal under the section where the resolution au¬ 
thorises the liquidators to carry into effect the 
arrangement under which the company is amal¬ 
gamated with another company. 

The mere fact that in terms there are no words 
authorising the liquidators to receive compensation 
and distribute it among the share-holders does not 
make a resolution illegal. 

Where the pertinent part of the resolution was 
“they (the liquidators) are hereby authorised pursuant 
to S. 213 of the Companies Act, to adopt the said 
agreement (relating to the amalgamation of the com¬ 
pany with another) and carry the same into eilect.” 

Held, that the resolution was legal. AIR (Vol 12) 
1925 Bom 49: 26 Bom-LR 987: 90 Ind Cas 580 (DB). 

-S. 213 — Appointment of liquidators. 

Per Fawcett, J. — The appointment of liquidator 
is not required to be by “special resolution”, the 
latter being necessary only in regard to the propos- 
sed voluntary winding up of the Company and 
amalgamation under S. 213. If any liquidations are 
proposed in the special resolution, the proposed 
liquidators may be changed at the confirmatory 
meeting. Therefore where the resolution omits say¬ 
ing that such and such persons are hereby appoint¬ 
ed liquidators for the purpose of the winding up, 
and instead of this the notice calling the meeting 
says that the confirmatory meeting would among other 
matters consider the question of appointing liquida¬ 
tors, the resolution is quite legal. AIR (Vol 12) 1925 
Bom 49: 90 Ind Cas 580: 26 Bom LR 987 (DB). 

-S. 215. 

-S. 215 (Before Amendment) — Court if can 

waive irregularities — Voluntary winding up — 
Creditor’s application for appointment of Official 
Liquidator — Application, if can be treated as one 
for compulsory liquidation — Supervision order, 
when can be made. 

The Court has no power to waive any irregula¬ 
rity as regards the strict compliance with the law 
laid down in the Companies Act and the rules made 
thereunder and an Official Liquidator can only be 
appointed when compulsory winding up order is 
made. But where the application asks for the ap¬ 
pointment of the Official Liquidator to voluntarily 
wind up company, the Court cannot treat the appli¬ 
cation as an application for compulsorily winding up 
the company. If it is treated as a petition for super¬ 
vision or some such order as the Court might be 
empowered to make in the case of a compulsory 
winding up, it is obvious that in order to make such 


an order, the Court would have to be satisfied that 
the winding up had taken place. A supervision o.der 
can be made only where there is a valid winding up. 
Rut where the whole case of the petitioner is that 
the winding up was ultra vires and void, the pe.ition 
cannot be treated as one for supervision. AIR (Vol 
23) 1936 Pat 468: 2 BR 420: 162 Ind Cas 218. 

-S. 215 (Before 1936 Amendment) — Ss. 215, 

207 — Voluntary winding-up — Power to stay exe¬ 
cution of decree against company — Discretion. 

The voluntary winding-up of a Company does 
not by itself prevent a person who holds a money- 
decree against the Company from taking out or 
continuing execution proceedings against it. But the 
Court has a power under S. 215, to stay execution 
proceedings and the invariable practice of the Court 
is to stay execution proceedings in such a case unless 
there are exceptional reasons for exercising its dis¬ 
cretion otherwise. 

The mere fact that the decree-holder had attach¬ 
ed certain properties of the Company before the 
Company went into liquidation is not a special cir¬ 
cumstance justifying a departure from the ordinary 
rule. AIR (Vol 18) 1931 Lab 589: 131 Ind Cas 379. 

-S. 215 (Before 1936 Amendment) — Suits for 

enforcing calls — Section does not take away the 
ordinary power. 

The language of S. 215 does not indicate that as¬ 
sistance of Court is the only method open to the vo¬ 
luntary liquidator. The fact that he has been em¬ 
powered to seek the assistance of the Court does not 
mean and cannot mean that ordinary powers that 
he may have under the law are taken away from 
him. A liability having arisen, when a list of con¬ 
tributories has been prepared, that liability must 
be open to enforcement in the ordinary way, un¬ 
less there is some rule of law which prevents the 
ordinary way from being availed of. The leading 
of S. 215 leaves little room to doubt, the voluntary 
liquidator’s power to enforce the calls by a suit. 
AIR (V 15) 1928 All 675 : 111 Ind Cas 654 : 51 All 
406 : 1929 ALJ 103. 

-S. 215 (Before 1936 Amendment) — Stay of 

execution proceedings — Court has power under 
S. 215 of the Indian Act. 

Under S. 215. strictly construed, the Court cannot 
issue an order staying execution against the company, 
but there is a general practice of staying execution 
when a company is in voluntary liquidation for the 
reason that the execution, if allowed, would neces¬ 
sarily interfere with the distribution of the assets 
pari passu. This section gives the Court the power 
in a voluntary liquidation to stay further proceedings 
though that is a power which in a compulsory liqui¬ 
dation does not exist. S. 215 of the Indian Act being 
in the same words as S. 193 of the English Act, can 
be interpreted in the manner in which it has been 
interpreted by the Courts in England. AIR (Vol 15) 
1928 All 265: 113 Ind Cas 12: 50 All 482: 26 ALJ 
249. 

-S. 215 (Before 1936 Amendment) — Appeal 

— Order depriving creditor of all rights to take ad¬ 
vantage of winding up proceedings. 

An order depriving a creditor,, who has a claim 
which he has long ago put in the form of a proof 
of debt against a company, and which the liquidators 
are willing to admit, of the benefit of the company’s 
winding up proceedings is an order which deprives 
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him, of a substantial and important right, and it 
cannot be held that such an order is not appealable 
by reason that it is not a judgment under cl. 15 of 
the Letters Patent. AIR (Vol 14) 1927 Cal 689: 103 
fad Cas 659: 31 CWN 894 (DB). 

-S. 215 (Before 1936 Amendment) — Removal 

of attachment 

Where a Bank has gone into voluntary liquidation 
and a mortgage decree which it holds has been at¬ 
tached in execution of a decree passed against the 
Bank after its going into liquidation and the liquida¬ 
tors apply to the High Court under S. 215 of the 
Companies Act for the removal of the attachment, 
the High Court can and ought to order the removal 
of such attachment. AIR (Vol 12) 1925 Oudh 483: 
92 Ind Cas 144: 2 OWN 508. 

-Ss. 215, 196 (Before 1936 Amendment) — Com¬ 
pany — Voluntary liquidation — Power to order 
public examination of Director. 

A voluntary liquidator is entitled to ask the court, 
under S. 215 of the Act, to make an order for the 
public examination of Directors, etc., which the 
court may make on the application of an Official 
Liquidator under S. 190 of the Act. AIR (Vol 7) 1920 
Bom 284: 44 Bom 659: 22 Bom LR 219: 55 Ind Cas 
831 (DB). 

-S. 215 (Before 1936 Amendment) — Winding-up 

proceedings in Courts against Company in liquida¬ 
tion — Stay of. 

The fact that a resolution for voluntary winding- 
up is passed does not, like an order of winding-up, 
by or under supervision of the Court, stay or invali¬ 
date any proceedings, executions, etc., or prevent 
actions being brought or continued against the 
company without the leave of the court. On ap¬ 
plication, however, the court can stay any action, 
upon such terms as it thinks fit. A liquidator, 
therefore may obtain a supervision order to 
protect him against actions which are threaten¬ 
ed and so save the expense of applying for 
the stay or restraint of proceedings against the 
company. AIR (Vol 2) 1915 Lah 393 (1): 182 PLR 
<1915): 124 PWR (1915): 30 Ind Cas 657 (1). 

; -S. 215 (Before 1936 Amendment) — Winding- 

up — Proceedings — Stay — Direction of Court. 

In the case of a compulsory liquidation, the cre¬ 
ditor is debarred from proceeding by way of action 
unless be can show special grounds why he should 
be permitted to do so. In the case of voluntary liqui¬ 
dation, the onus is on the liquidator to show that 
an order should be made staying an action brought 
against the company, since prima facie the ordinary 
tribunal is the proper one to decide upon a claim 
against the company. The proceeding may be stay¬ 
ed when liability is substantially admitted and the 
dispute is only as to what is the exact amount due. 
AIR (Vol 2) 1915 Lah 344: 19 PLR (1915): 31 PR 
(1915): 243 PWR (1915): 27 Ind Cas 685. 

—Ss. 215, 228, 198 — (Ss. 182, 130, 165 of Act 
1882) — Joint Stock Company — Liquidator — 
Calls on shares — Suit by the liquidator to recover 
calls — Civil Court — Jurisdiction. 

A suit brought by the liquidator of a Joint Stock 
Company against its share-holders for the recovery 
of calls in liquidation, is one which can be enter¬ 
tained by the court of a Subordinate Judge. S. 182 
of the Indian Companies Act presents no bar to the 
Jurisdiction of the court. (1907) 9 Bom LR 825 (828, 
829) (DB). 


-S. 216. 

- Ss. 216 and 185 (After 1936 Amendment) — 

Dispute between liquidator and third parties — Ad¬ 
judication of — Power of Court 

The Companies Act does not give any power to 
the Court to adjudicate upon questions of title which 
are in dispute between liquidator and third parties. 
Under S. 216 of the Act, the powers of the Court 
are limited to determine questions mentioned there¬ 
in. Again under S. 185 of the Act, the power of the 
Court can only be used against certain persons spe¬ 
cified in that section and not against third parties. 
That section cannot be strained to bring in those 
persons who are not within its express words. AIR 
(Vol 37) 1950 EP 204: 1950 Comp C 141: 52 PLR 
185 (DB). 

-S. 216 — Registrar of Companies, if can apply 

to remove Liquidator. 

Section 216 (S. 215 before 1936 Amendment), is 
exhaustive of the persons who are entitled to make 
applications, and the Registrar of Companies, not 
being one of them, has no locus standi to make an 
application to remove the Liquidator. AIR (Vol 28; 
1941 Bom 25 : 42 Bom LR 1021 : ILR (1941) Bom 
39 : 192 Ind Cas 595. 

-S. 216 — S. 215 (Before 1936 Amendment) — 

Power of Court — Creditor, if can ask for order 
declaring winding up as void. 

Exercise of powers under S. 215 (old) (S. 216 of 
the present Act) must be in cases which are just and 
beneficial — not only just and beneficial to the peti¬ 
tioner but just and beneficial to all parties. Under 
S. 215 (old) i.e., S. 216 of the present Act, the Court 
is empowered on the petition of persons named in 
the first sub-section, to exercise certain powers for 
the ‘assistance* of the winding up. The first sub-sec¬ 
tion is very limited. It speaks of determining any 
question arising in the winding up, and under the 
second sub-section, the Court has to be satisfied that 
the determination of the question or the required 
exercise of power will be just and beneficial. Thus it 
is quite clearly indicated that a person has no right 
under S. 215 to come and say that there is no such 
thing as winding up in a particular case that is to 
say, the winding up is irregular or void for another 
reason. The powers of a Court under that section 
are strictly limited to what may be described as as¬ 
sistance to the winding up. Consequently, there is no 
power under the Companies Act for the creditors to 
come and say that the winding up resolution is bad. 
AIR (Vol 23) 1936 Pat 468: 2 BR 420: 162 Ind Cas 
218. 

-S. 216 — Scope — Voluntary liquidation — 

Effect — Decree against company — Proper Court 
to stay proceedings — Stay by executing Court — 
Legality. 

The passing of a resolution for voluntary wind¬ 
ing-up does not by itself, suspend the right to com¬ 
mence or continue legal proceedings against the 
company. 

Where after commencement of a voluntary liqui¬ 
dation, an application is made to a Court, other than 
a Court under Companies Act for execution of de¬ 
cree obtained against the company before the liqui¬ 
dation commenced, the Court to which the applica¬ 
tion is made has no jurisdiction to stay tire execu¬ 
tion proceedings. Section 207 (now 216) is no bar by 
itself to the progress of execution in such cases un¬ 
less and until an order has been obtained by the 
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Court having jurisdiction under the Companies Act, 
for stay. 

The provision in S. 207 (now 216j that the assets 
of the company in voluntary liquidation shall be ap¬ 
plied in satisfaction of its liabilities pari passu is 
intended for the guidance of the private liquidator 
and does not control the Court's power to entertain 
applications for execution against the assets of the 
company and realise the full amount to the detri¬ 
ment of the other creditors. 

Executing Court has got no concurrent jurisdic¬ 
tion with the Court under Companies Act, to stay 
proceedings. 

In the case of a voluntary liquidation, if the 
Liquidator is confronted with a decree which has to 
be satisfied out of the assets of the company before 
distribution of the assets among the creditors, his 
proper remedy is to approach the Court, meaning the 
Court within the meaning of S. 2 (3) under S. 215 
(now 216) Companies Act for proper direction. AIR 
(Vol 18) 1931 Cal 569: 35 CWN 299: 58 Cal 913: 
133 Ind Cas 566 (DB). 

-Ss. 216, 215 (Before 1936 Amendment), 217 (4) 

(old) — Voluntary liquidation — Return of final 
meeting and dissolution — Refusal by Registrar to 
register return — Company, whether dissolved after 
three months — Procedure. 

Under S. 217 (4), (S. 208-E of the present Act) 
where the Liquidator of a Company in voluntary 
liquidation sends a return to the Registrar of the 
final meeting and dissolution of the Company, and 
the Registrar registers the return, the Company is 
deemed to be dissolved on the expiration of three 
months from the registration of the return. But if 
the Registrar, rightly or wrongly refuses to register 
the return, the Company cannot be deemed to be 
dissolved. If the Registrar does not do his duty or 
the necessary preliminaries, which would justify re¬ 
gistration have not been observed and he insists on 
something more being done before he can take 
action, time does not begin to run until he does take 
such action. If the liquidator is not satisfied with the 
decision of the Registrar, or if any contributory or 
creditor is dissatisfied with the conduct of the liqui¬ 
dator, either can go to the Court under S. 215 (S. 216 
of the present Act) and claim that in the exercise of 
the powers conferred by that section, the Court shall 
take whatever action may be necessary but the failure 
of the Registrar to register cannot be treated as 
equivalent to registration. AIR (Vol 18) 1931 Lah 
500: 33 PLR 429: 13 Lah 190: 131 Ind Cas 747 (DB). 
-S. 218. 

--S. 218 —Company in voluntary liquidation — 

Creditor's right to have it wound up by Court. 

Per Chatterjee, J.—Under S. 218 of the Compa¬ 
nies Act, as amended in 1936, the voluntary wind¬ 
ing up of a company is no bar to the right of any 
creditor or contributory to have it wound up by the 
Court. A creditor of a company in voluntary liquida¬ 
tion on proving his judgment debt is entitled to an 
order for compulsory winding up of the company. 
The rule still prevails that the Court in such a case 
is bound to pay regard not only to the wishes of 
the petitioning creditor but also to those of all the 
creditors. But the majority in such a case means 
majority in value. (1950) 54 CWN 514. 

--Ss. 218, 162 — Creditor, when entitled to ask 

Court to convert voluntary winding up into com¬ 
pulsory winding up. 

A creditor is not entitled as of right to ask a Court 


to convert voluntary winding up into a compulsory 
winding up. Before he can obtain such an order he 
must show that he as creditor, could obtain, had 
there been no voluntary winding up, an order com¬ 
pulsorily winding up the company. A creditor on the 
other hand who could have asked in the first instance 
for a compulsory winding up order can always come 
to Court and ask that the voluntary winding up 
should be converted into a compulsory one. AIR(Voi 
25) 1938 All 623 (1938) ALJ 898: 1938 AWR (HC) 
576: ILR (1938) All 945: 178 Ind Cas 704. 

-S. 219 

—S. 219—Compulsory winding up when ordered. 

Whether a company should be allowed to go into 
voluntary liquidation or the Court should wind it 
compulsorily depends upon the facts of each parti¬ 
cular case. AIR (V 17) 1930 Sind 71 : 119 Ind Caa 
539. 

-S. 219—Partiality by Bank —Winding up by 

Court held desirable. 

In this case there were certain allegations made 
against the Directors of the Bank. Further the fact 
was stated that while the vast majority of the depo¬ 
sitors in the Bank were from places outside Karachi, 
the vast majority of loans given by the Bank were 
advanced to persons in Karachi. The documents put 
in the case made it clear that the majority of the 
creditors, particularly of the creditors from outside, 
Karachi, preferred official liquidation. 

Held, that there was no legal bar to the winding 
up of the Bank by the Court and that on the facts 
it was eminently desirable that this should be done. 
AIR (V 17) 1930 Sind 71 : 119 Ind Cas 539. 

-S. 219 — Where the rights of the creditors or 

the contributories are not shown to be prejudiced 
by a voluntary winding up the Court is not justified 
in ordering a compulsory winding-up though the 
application to that effect was filed before the com¬ 
pany decided to go in a voluntary liquidation. AIR 
(V 12) 1925 Lah 527 : 89 Ind Cas 613 : 6 Lah 340 : 
26 PLR 654 (DB). 

-S. 221 

-S.221 — Order for supervision made without 

jurisdiction — Power of Court to set aside. 

Where the voluntary winding up of the company 
which is stated to be a member’s winding up did 
not comply with the provisions of S. 207 of the Com¬ 
panies Act and this fact was deliberately kept con¬ 
cealed from the Court, and the Court was deceived 
into making an order for continuing the voluntary 
liquidation under supervision of the Court by repre¬ 
sentation being made to it that the registered office 
of the company had been transferred from Pakistan 
into India and a proper member’s winding up had 
taken place notice whereof had been given to the 
Registrar in accordance with the Act the order is 
without jurisdiction and therefore it is a nullity. It 
is open to the Court on the fact being brought to 
its notice to hold that the judgment is null and void 
and to declare it so. AIR (Vol 37) 1950 E. P. 188 
(DB). 

-S. 221—Costs—Winding up under supervision 

of Court — Respondent creditor supporting winding 
up ‘whether entitled to costs. 

As a general rule, the successful party is entitled 
to costs in his favour and the unsuccessful party is 
is liable to have an order for costs against him. A 
creditor appearing in a winding up petition is not 
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entitled to his costs as a matter of right. To entitle 

him to them he must show reasonable ground for 
appearing. 

The form of notice required to be advertised 
under R. 27 of the Rules of the Original Side of the 
Madras High Court under the Companies Act, shows 
that the Court only intended notice to issue to per¬ 
sons who wished to oppose the petition for winding 
up and not to those who wished to support it 
A creditor made a petition for an order for the 
winding up of a company under the supervision of 
the Court. A notice as required under the Rules 
was issued inviting creditors who wished to oppose 
the petition. The creditors appeared in answer to 
this notice and instead of opposing the petition, they 
supported it, but, when the petitioning creditor with¬ 
drew from the proceedings, none of the other credi¬ 
tors were willing to undertake the burden of the 
petition which was them dismissed by the Court: 

Held, that the creditors who supported the peti¬ 
tion were not entitled to costs. AIR (Vol 25) 1938 
Mad 96: (1937) MYVN 1106: (1937) 2 MLJ 825- ILR 
(1938) Mad 284 : 46 MLW 768 : 175 Ind Cas 851 

-S. 221 (1) — Contracts after petition. 

Company contracts to purchase goods between 
dates of presentation of petition and winding up 
order, Court will confirm transaction if goods were 
purchased in ordinary course of business. AIR (Vol 
17) 1930 Mad 1012 : 59 MLJ 826 ; 32 LW 950. 

* S. 221—Setting aside order. 

Where a winding up order has been passed, an 
applicant, to have the order set aside must allege 
and prove fraud. AIR (V 15) 1928 PC 2G1 • l!o 
Ind Cas 299 : 29 MLW 72. 

-S. 225 

‘ S- 225 Appeal from orders passed in winding 

up proceedings under supervision of Court is com¬ 
petent. AIR (Vol 22) 1935 Lah 174 (I): 158 Ind Cas 
o53. 

-S. 227. 

—S. 227 (2)—Nature of—Test for exercise of dis- 
c- °n ransaction held amounted to disposition 
Of its property, what is. 

Section 227 (2), is a discretionary section by virtue 
ol the words “unless the Court otherwise order.” 
That gives the Court discretion at any time to make 
an order m a proper case validating a disposition, 
notwithstanding that it is one made after the com¬ 
mencement of the winding up. The reason why the 
Court is given a discretion under S. 227 (2) is, that 
a company may not be completely paralysed by 
the presentation of a petition. In exercising the 
discretion, the Court must be guided by the funda¬ 
mental principle which runs through the whole of 
the administration of an insolvent company’s winding 
up, that the assets of the company shall be so far 
as is possible and subject to certain well recognized 
exception, distributed pari passu between the credi¬ 
tors and, subject as aforesaid, no creditors shall ob- 
tam an advantage over any other creditor. The 
test lor the exercise of discretion under S. 227 (2) is 
w lefhcr the Court would have sanctioned the tran¬ 
saction or an application in that behalf. 

One B was employed as a cashier of a bank not 
as a servant of the bank but an employee of one R 
who was (lie treasurer of the bank. B had been 
required by R to give him security. That was done in 
tins way; B had maintained a personal deposit ac¬ 
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count in the bank for Bs. 1,000 in his own name and 
had in, effect, charged that deposit account of his 
own in favour of his employer R, as security to 
answer for his good behaviour. Some time later, R s 
employment as treasurer came to an end with* the 
result that he ceased to employ B. B then applied 
to the bank for employment as cashier and was so 
appointed but was required to furnish a security to 
the extent of Rs. 1,000. B. who had still standing in 
his own name the deposit account which had been 
charged to R as security obtained from R. a release 
of his charge over the fund with the result that the 
deposit account reverted to B in his own name and 
free from the charge of R. B, therefore satisfied his 
obligation to furnish a security deposit of a thousand 
rupees by offering the bank the deposit account in 
his own name which had been released by R. This 
was effected by certain alterations being made in the 
ledger account and in the pass book. The whole 
transaction took place between the date of the ap¬ 
plication for winding up the bank and before pass¬ 
ing of the winding up order. B had entered into the 
transaction with the full knowledge that a winding 
up petition had been presented. The question was 
whether the transaction amounted to a disposition 
within the meaning of S. 227 (2) and was, therefore 
void: 

Held, that the transaction amounted to a “dis¬ 
position” by the bank of the property. At the mo¬ 
ment after the release by R of his charge, the de- 
posite account became the personal property of B! 
The Bank whether it was regarded as a notional re¬ 
payment to B and a re-deposit by him or as a mere 
transfer, disposed of it in the sense that they put an 
end to the old rights relating to him and created an 
entirely new set of rights. The bank extinguished 
its existing debt by paying it olf and took it back in 
the form of a trust fund. That being so, and the 
transaction having taken place after the commence¬ 
ment of the winding up was prima facie void as 
being disposition of its property by the bank within 
the meaning of S. 227 (2), Companies Act. 

Held, further that although no question of fraud 
or fraudulent preference arose, the case was not 
fit for the exercise of discretion under S. 227 (2), 
inasmuch as if the bank had applied to the Court 
for sanction to employ B as its cashier upon the 
terms that it would convert his ordinary unsecured 
deposit account into a deposit security account, the 
Court would not have given the sanction and hence 
the principle of pari passu distribution among the 
creditors must prevail, the case not being one of 
salvage, of real necessity or of the transaction 
having been the only means of keeping the company 
going. AIR (Vol 29) 1942 All 141: (1942) ALT 78: 

1942 AWR (IIC) 7: ILR (1942) All 86: 200 Ind Cas 

61 . 

S. 227 (2)—Payment to decree-holder after peti¬ 
tion, validity of. 

Hie payment made to a creditor on the basts of 
his decree after the presentation of the petition for 
winding lip cannot be held to be valid merely be¬ 
cause he could have recovered the money before the 
date of presentation of the petition for winding up 
i! the company had not delayed execution. AIR (Vol 
27) 1940 All 514 ; (1940) ALJ 739 : 1940 AWR (HC> 
494 : ILR (1940) All 730 : 192 Ind Cas 72. 

‘ S. 227 (2) — Payments by insurance company 

Jo policy-holdci after commencement of winding-up 
invalid. , 
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Where between the commencement of winding-up 
and the date of order of winding up, an insurance 
company makes payments to some of its po icy- 
holders in respect of their policies, the amount of 
which had become due, such payments being pay¬ 
ments of debts by the company to its creditors, are 
not only void but cannot be validated as they clearly 
amount to dispositions of property within the mean¬ 
ing of S. 227 (2). AIR (V 26) 1939 Sind 198 : LLR 
(1939) Kar 460: 184 Ind Cas 428. 

-S. 227 (2) — Transactions which Court would 

validate, 

Transactions made after the commencement of a 
winding up which a Court would validate under S. 
227 (2), are transactions bona fide entered into by a 
company for the benefit of the company and those 
interested in the assets of the company for preser¬ 
ving the business of the company as a going-con¬ 
cern, and not to the detriment of other creditors. AIR 
(Vol 26) 1939 Sind 196: ILR (1939) Kar 460: 184 
Ind Cas 428. 

-Ss. 227, 227 (2) — Difference between S. 227 

and S. 57, Presidency Towns Insolvency Act, ex¬ 
plained. 

There is a vital difference between S. 57, Presidency 
Towns Insol. Act, and S. 227, Companies Act. While 
bona fide payments to creditors by an insolvent, sub¬ 
ject to the very important foregoing section in the 
Insol. Act are permissible and valid and may gene¬ 
rally be quite proper, payments to creditors of debts 
previously incurred by a company from the mo¬ 
ment of the presentation of a winding up petition, 
become improper alienation and void. It necessarily 
follows from this that while such payment by an in¬ 
solvent made bona fide to his creditors may be re¬ 
garded as payments made in the ordinary course of 
business, payments by a company of debts existing 
at the time of the presentation of a petition for wind¬ 
ing up made after the presentation of the petition 
cannot be so regarded. Transactions which the law 
regards as improper and declares void, and which 
a company conducted with due care and attention 
ought to avoid, cannot be regarded as transactions 
in the ordinary course of business. Moreover for the 
purposes of S. 227, it is wholly immaterial whether 
the person making or receiving the payment had or 
did not have notice of the presentation of the peti¬ 
tion for winding up, and the operation of that sec¬ 
tion is not in any way made to depend upon such 
notice, whereas it would be essential under S. 57, 
Presidency Towns Insol.Act or a person claiming the 
protection of that section to show that the transac¬ 
tion claimed to be valid was without notice of the 
presentation of any petition. AIR (Vol 26) 1939 Sind 
196: ILR (1939) Kar 460: 184 Ind Cas 428. 

S. 227 (2) — Scope — Transfer of shares—Juris¬ 
diction of Court to order that the transaction is good. 

It is within the jurisdiction of the Court at any 
time after the transfer of the shares to order that the 
transaction is a good transaction and shall stand. 
The words “every transfer of shares, shall unless the 
Court otherwise orders, be void,” clearly allude to 
a transfer of shares which has actually taken place. 
Complete discretion has been left to the Court to do 
whatever it may think just in a mater of this sort. 
The section cannot be construed to mean that every 
transfer of shares without the previous sanction of 

the Court is void. AIR (Vol 21) 1934 All 161: (1934) 
ALJ 195: 3 AWR (HC) 499: 148 Ind Cas 498 (2), 
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-S. 227 — Scope .— Principles governing — Inter-. 

ference in appeal. 

The object of S. 227 (2) is to prevent, during the 
period which must elapse before the petition can be 
heard, improper alienations and dispositions of the 
company s property in extremis. Dispositions of the 
company s property made after the winning up are 
void unless the Court otherwise orders. The court 
should however exercise a judicial discretion and 
the appellate Court can interfere in appropriate 
cases. Principles which should guide Courts in such 
cases stated with reference to English cases and 
applied. 

Held on the facts that the dispositions not strictly 
necessary for the carying on of the business and 
shoud consequently be set aside. AIR (Vol 18) 1931 
Bom 2 : 32 Bom LR 953 (DB). 

-S. 227 (2)—Winding up—Effect of. 

The effect of a winding up order under S. 227 (2) is 
to avoid all dispositions of the property of the com¬ 
pany made between the date of the presentation of 
the petition for winding up and the winding-up 
order unless the Court otherwise orders and the 
practice of the Court is to allow them if made 
honestly and in the ordinary course of business.' 
AIR (Vol 17) 1930 Mad 1012: 59 MLJ 826: 32 LW 
950. 

-Ss. 227 (2) and 168 — Scope — Contract for 

purchase of goods. 

Once the winding-up order was made, the com¬ 
pany becomes as from the date of the petition in¬ 
capable of entering into contracts without the sanc¬ 
tion of the Court. 

The effect of a winding-up order is to avoid all 
disposition of property between the date of petition 
and the date of the order. It equally avoids pay¬ 
ments made by the Company. S. 227 (2) does not in 
terms apply to a contract for purchase of goods 
which, if made honestly and in the ordinary course 
of business, may be sanctioned by the Court. AIR 
(Vol 17) 1930 Mad 1012: 59 MLJ 826. 

-S. 228 

-Ss. 223 and 229 — Holders of d aft drawn by 

Bank in liquidation—Position of—Ordinary or pre¬ 
ferential creditors — Bank collecting money and 
issuing draft in compliance with or contrary to in¬ 
structions of principal. 

Where a claim is made before the official Liqui¬ 
dators of a Bank based on a draft issued by the 
Bank, the claimant should be treated as an ordinary 
creditor and a mere statement in an affidavit filed in 
Court that the money was paid for being transmitted 
to another place and for being paid to a specified 
person would not suffice to hold that the holder was 
a preferential creditor and better evidence will have 
to be produced. 

In cases where the Bank has collected money and 
issued a draft or drafts in compliance with the in¬ 
structions of the party or in accordance with the 
ordinary course of business, the payee of the draft 
should be treated as ordinary creditor. AIR 1915 
Lab. 214, foil. 

Where the draft has been endorsed by the payee, 
the endorsee should be classed as an ordinary cre¬ 
ditor. If there has been a re-endorsement in 
favour of the original payee, he should also rank; 
as ordinary creditor. 

In cases where the Bank acted as agent for collect¬ 
ing money and issued draft contrary to the instruct- 
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jtions of the principle or did not issue any_ draft or 
pay order at all, the money collected should be 
.treated as trust money and should be paid in 
full before payment is made to creditors. (1950) 54 
CWN 744. 

-S. 228—Company in liquidation turning out to 

be solvent—Surplus funds—Creditor whose debt 
does not carry interest—If entitled in winding up to 
payment of interest. 

Where a company in liquidation turns out to be 
solvent, a creditor of the company whose debt does 
not carry interest by agreement or otherwise, is not 
entitled in winding up to payment of interest on his 
debt. AIR (Vol 35) 1948 Mad 64: (1947) 1 MLJ 242: 
60 LW 222: 1947 MWN 187: 1947 Comp. C. 83. 

“■ S. 228 —Liquidation—Debt not presently pay¬ 
able—Set off 

A debt, although not presently payable can be 
set off against moneys owing to a coihpany in liqui¬ 
dation. To allow such a set-off would not amount 
tc a fraudulent preference. AIR (Vol 27) 1940 Mad 
157: (1939) MWN 1096: 50 MLW 759: 187 Ind Cas 
531. 

—S. 228 — Share-holders —Rights of — Set-off. 

A share-holder is not entitled to set-off what he 
might receive on a winding up, against moneys due 
by him. The company cannot be expected to await 
the winding-up for the recovery of the moneys due 
to it from the shareholder, AIR (Vol 25) 1938 Mad 
962 ; (1938) MWN 996 : 48 MLW 431 : (1938) 2 MLJ 
568 : ILR (1939) Mad 36 : 181 Ind Cas 349 (DB). 

— — Ss. 228, 229—Law of insolvency, meaning of— 

S. 229, if imports all provisions of Provincial In¬ 
solvency Act (V of 1920) into Company Law. 

It cannot be held that the expressions “rules., 
under the law of insolvency” in S. 229 and “law of 
insolvency” in S. 228, Companies Act, should be 
widened so as to include the whole “law of insol¬ 
vency”, rather than that the expression in S. 228, 
should be narrowed so as to include only “rules” 
as given in S. 229. Section 229, Companies Act, 
does not import all the provisions of the Prov. Insol. 
Act into Company Law and S. 28 (2) of the Latter 
Act is not so imported. AIR (Vol 23) 1936 Pesh 57 
: 160 Ind Cas 908 (DB). 

——S. 228 — Winding-up — Interest on outstanding 
debts—Whether to be paid before paying preferen¬ 
tial share-holders—Rate of interest. 

Where a company has been wound up, the credi¬ 
tors of the company should be allowed interest from 
the date of the winding up to the date of payment, 
on the outstanding debts before the preferential share 
holders can get anything. Where there has been a 
contract, interest of 6 per cent, may be allowed 
when the contractual interest is equal to or greater 
than this rate. In the absence of a contract lor in¬ 
terest, a rate of 4 per cent is proper. AIR (Vol 21) 
1934 All 189: 56 All 423: (1934) ALJ 332: 3 AWR 
(I-IC) 560: 147 Ind Ca s 682. 

*" Ss. 22S and 229—Company to be wound up— 
Interest on debts—When allowed. 

Where a company has been ordered to be wound 
up, the interest upon debts which carry interest, 
ceases to run from (he date of the winding tip order 
unless the assets are enough to pay all debts in full. 

Where the estate is insolvent, nothing should he 
allowed for interest, but the opposite rule applies 
where the estate is solvent, that is, where there is a 
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surplus. In the latter case, in whatever manner, the 
dividends may originally have been made, if it turns 
out that there is an ultimate surplus, the account must 
be taken as between the Company and the creditors 
in the ordinary way; that is by applying each divi¬ 
dend in the first place to the payment of the interest 
due at the date of such dividend, and the surplus, if 
any to the reduction of the principal. AIR (Vol 17) 

1930 Mad 1012: 59 MLJ 826: 32 LW 950. 

-S. 229 

1. Applicability and scope. 

2. Debts — Proof of. 

3. Floating charge. 

4. Interest. 

5. Power of winding up, judge to decide question 
of title. 

6 . Priority — Crown debts. 

7. Priority — Trust money. 

8 . Secured creditor. 

9. Set-off. 

Applicability and Scope. 

-S. 229—“Rules”, meaning of. 

The “rules” referred to in S. 229, should not be 
restricted to “rules made under an Act.” but the 
word “rules” should be understood in the sense of 
“provisions.” AIR (Vol 29) 1942 Oudh 417: 1942 
OWN (CC) 319: 18 Luck 110: 200 Ind Cas 485. 

-S. 229— General law of insolvency applies to 

the winding-up of an insolvent company. AIR (Vol 
28) 1941 Mad 18 : (1940) MWN 1077 : ILR (1941) 
Mad 328: 52 MLW 635: (1940) 2 MLJ 697: 193 Ind 
Cas 818 (DB). 

-S. 229 — There is no real inconsistency between 

Ss. 229 and 230. (1937) ILR (1937) 1 Cal 684 (688) 

: 41 CWN 458 : 169 Ind Cas 506. 

-S. 229— Scope. 

Section 229 does not import all the provisions of 
the Prov. Insol. Act into Company Law and S. 28 
(2) of the latter Act is not so imported. AIR (Vol 23) 
1936 Pesh 57 : 160 Ind Cas 908 (DB). 

—Ss. 229, 230 — Winding-up— Law applicable— 
S. 61, Provincial Insolvency Act, whether applicable. 

Section 229, makes the rules of bankruptcy appli¬ 
cable as far as may be to the winding-up of com¬ 
panies; where, however, there is a conflict between 
the Companies Act and the Insol. Act, the provisions 
of the former must be given effect to. AIR (Vol 18) 

1931 Lah 351 : 32 PLR 367 : 12 Lah 678 ; 134 Ind 
Cas 200 (DB). 

-S. 229—“Rules” meaning. 

The phrase “the same rules... .as are in force for 
the time being under the law of insolvency” in S. 229 
is wide enough to include rules contained in the 
sections of the Provincial Insolvency Act, rules mads 
under any power conferred by that Act and rules of 
practice unless there is something in the Companies 
Act itself already providing for the matter in question 
or in conflict with the rule which it is proposed to 
import, AIR (V 16) 1929 All 353 : 119 Ind Cas 273: 
51 All 695: 1929 ALJ SIX (FB). 

2. Debts — Proof of. 

-S. 229—Company in liquidation—Ex parte as¬ 
sessment of income-tax—Liquidation Court can go 
behind assessment— Burden of proving that assess¬ 
ment is incorrect. 

It is not in accordance with justice, equity and 
good conscience to apply the rule enunciated in 
(1899) 2 QBD 145 (2) to India even if that case 
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be regarded as correctly decided in accordance with 
English Law. A liquidation Court can in proper 
cases go behind assessments though the latter are 
prima facie evidence that certain income was earned 
and that amount of tax is due. The onus, however, 
of proving that the assessment does not represent 
the real taxable income rests on the Liquidator. If 
he fails to discharge the onus, the assessment must 
stand. AIR (Vol 30) 1943 Lah 228: ILR (1943) Lab 
706: 46 PLR 1: 209 Ind Cas 17 (DB). 

-S. 229—Provincial Insolvency Act (V of 1920), 

S. 34 (2) —Assessment of Income Tax on Company 
before winding up and without working into accounts 
—Income Tax Officer claiming this as debt—Official 
Liquidator, if can call for proof of the debt. 

The provisions of S. 34 (2), Prov. Insol. Act apply 
to all debts including judgment-debts and by S. 229 
Companies Act, this provision is applicable to In¬ 
solvent Companies. 

Where there has been a genuine contest between 
a claimant on the one hand and a Company which 
goes into liquidation later, on the other, and the 
parties have fought out the case bona fide, it should 
not be open to the Official Liquidator to re-open 
the case are to go behind the judgment and to look 
into the consideration for the same, but where a 
decree rests on some thing less than a real trial on 
the merits of the case or there are circumstances 
justifying the Official Liquidator to doubt the bona 
fides of the judgment or to suspect a miscarriage 
of justice, it would be open to the Official Liquida¬ 
tor to reject the decree and call for fresh proof of 
the claim. 

Where, therefore, the assessment of the Income 
Tax on the Company before its winding-up, had 
been made on an estimated income without the ac¬ 
counts being looked into and these accounts show 
that the company did not make any profit during 
the year, but on the contrary it suffered a loss, 
under these circumstances, the assessment is clearly 
unjustified and the Official Liquidator can question 
the validity of the assessment debt and call for its 
proof. AIR (Vol 22) 1935 Oudh 451: 1935 OWN(CC) 
791: 156 Ind Cas 708. 

-S. 229 —Company—Voluntary winding-up — 

Judgment passed against company —Power of In¬ 
solvency Court to go behind—Liquidator. 

The Liquidator in a voluntary winding-up, who 
occupies the same position of a trustee in bankrupt¬ 
cy is entitled to ask the Court sitting in insolvency 
jurisdiction to go behind a judgment that has been 
passed against a company. It is not necessary that 
fraud or collusion should be shown. It is sufficient 
if it can be shown that there ought not to have been 
a judgment. AIR (Vol 19) 1932 Bom 253: 34 Bom 
LR 411: 138 Ind Cas 442 (DB). 

•-S. 229 — Proof of debts — Principle explained. 

Where there has been a genuine contest between 
a claimant or a creditor on the one hand and the 
company which goes into liquidation later on and 
the parties have fought out the case, bona fide, it 
should not be open to the official liquidator to reopen 
jthe case and to have, as it were, a fresh trial of 
strength. But, on the other hand where the decree 
rests on something less than a real trial on the merits 
of the case, the question would arise whether the 
official liquidator would not be justified in putting 
the decree aside & asking for what has been called 
the ‘consideration for the judgment’. A judgment 


would always give prima facie proof of a debt. It is 
only when there are circumstances casting doubt on 
the correctness of the debt, as proved by the judg¬ 
ment, that the judgment may be set apart and in¬ 
dependent proof may be called for. Where a judg¬ 
ment is obtained on the confession of the insolvent 
it is open to the liquidator to set apart the decree 
and to ask for proof of the claim. AIR, (V 14) 
1927 All 426 : 102 Ind Cas 756 : 49 All 728 : 25 ALJ 
450. 

3. Floating charge. 

-S. 229—Floating charges. 

S. 52, of the Pres. Towns Insolvency Act does not' 
apply to cases of floating charges created by com¬ 
pany registered under the Companies Act of 1913 
before its liquidation in favour of its bank. Where 
the company under liquidation was an agent to 
another company for the sale of its goods and its 
duty was to sell the goods of the principal company 
and pay the sale proceeds to the latter in due course 
and return the goods not sold, the principal company 
was held to have priority in respect of the price of 
goods received from the agent company. AIR (Vol 
12) 1925 Mad 271: 85 Ind Cas 626: 20 MLW 861. 

4. Interest. 

-S. 229 —Winding-up— Company turning out to 

be solvent—Interest payable after date of winding- 
up — Creditor’s right to recover interest at con¬ 
tract rate. 

Where the assets of a company are sufficient for 
payment in full of its liabilities existing at the date 
of the commencement of the winding-up it is not 
an insolvent company; S. 229, is not applicable to 
it, and the creditors are entitled out of the surplus 
assets of the company (if any) to receive interest 
upon such of the debts as carry interest, from the 
commencement of the liquidation until payment of 
such debts, at the rate at which by agreement or 
otherwise interest is payable. 

Section 229 is only applicable to an insolvent 
company and in the winding-up of an insolvent com¬ 
pany, interest accruing after the commencement of 
the liquidation is not a provable debt under the 
Companies Act. AIR (Vol 18) 1931 Rang 334: 9 
Rang 318 : 133 Ind Cas 238 (DB). 

-Ss. 229, 168 and 227 (2) — Winding-up by 

Court — Debts due from the company— Interest on 
when payable—Contracts by company subsequent 
to winding up — Validity. 

When a company has been ordered to be wound 
up, the interest upon debts payable by the company 
ceases to run from the date of the winding-up order 
unless the company is solvent. The company’s sol¬ 
vency is established if after payment of the principal 
and interest up to the date of winding-up there are 
some assets sufficient to meet the liability on account 
of interest accruing after the commencement of the 
litigation. AIR (Vol 17) 1930 Mad 1012: 59 MLJ 
826. 

5. Power of winding up, judge to decide ques¬ 
tion of title. 

-S. 229 — Application for leave to Proceed 

with the suit or other proceeding — Winding-up 
Judge can adjudicate upon question of title rais¬ 
ed by unsecured creditor. AIR (Vol 29) 1942 

Oudh 417: 1942 OWN (CC) 319: 18 Luck 110: 200 
Ind Cas 485 (DB). 

• 6. Priority — Crown debts. 

-S. 229 — Priority of crown debts. 

The priority of payment of all Crown debts 
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which prevails in insolvency, under S. • 49 Presi¬ 
dency Towns Insolvency Act, obtains equally in 
the winding up of a company in liquidation by 
reason of S. 229, and that priority is not con¬ 
fined to the debts mentioned in S. 230. AIR 

(V 14 ) 1927 Bom 606 : 106 Ind Cas 27 ; 29 Bom LR 

1446. 

7. Priority — Trust money. r 

Ss. 229 and 230 — Bank collecting money and 
remitting it by draft in compliance with instruc¬ 
tions of principal — Payment suspended by Bank 
before receipt of draft by principal — Relationship 
between Bank and principal — Latter, if entitled 
to money in full. 

The petitioner sold certain goods to a customer 
at J and instructed a Bank at J to collect the 
money from the customer and remit it by a draft 
on a clearing Bank at C. The Bank collected the 
money and sent by post a draft drawn on its 
head office at C and payable to the petitioner. 
The Bank was a clearing Bank. Before the 
petitioner received the draft, the Bank suspended 
payment and thereafter went into liquidation. It 
was contended for the petitioner that he was en¬ 
titled to get the money in full and not to share 
pro rata with other creditors, as the Bank was a 
trustee in respect of the money. Overruling that 
contention, 

Held, that although the Branch of the Bank at 
J was an agent for the collection of the money 
and when it collected the money it became a 
trustee and was accountable to the petitioner as 
a trustee, the moment the Bank sent the draft 
in accordance with the instructions of the peti¬ 
tioner, the special business for which the agency 
was created was completed and the relationship 
of principal and agent came to an end and a new 
relationship, namely, that of debtor and creditor 
sprang up. The post office is the ordinary mode 
of communication and when the petitioner asked 
the Bank to send the draft he gave the 
Bank the right to send the draft in the ordi¬ 
nary way. As soon as the draft was delivered 
to the post office, the delivery to the petitioner 
was made as complete and final as if the draft 
had been put into the hands of a messenger sent 
by the petitioner himself. The petitioner then 
became entitled to recover the money from the 
Bank not as from an agent who had collected the 
money but on the draft. The fact that th e draft 
was sent by one Branch of the Bank to another 
did not make any difference. (1950) 54 CWN 747 
(Cal). 

-S. 229 — Liquidation of Bank — Bills deli¬ 
vered to Hank tor collection by one having no 
account with it — Position of Bank — Money 
collected before liquidation — Whether forms 
part of assets of Bank. 

Where Bills are delivered to a Bank for collec¬ 
tion by a person having no account with it. the 
Bank can never be entitled to the control and the 
use of the money collected. It has only a special 
authority to collect the Bills and on such collec¬ 
tion holds the money as agent and in a fiduciary 
capacity for the person who delivered the Bills 
lor collection. The latter is, therefore, entitled 
to preferential payment if the bills are collected 
before Hie Bank suspends payment, as the money 
cannot form part of the general assets of the 
Bank. (1919) 53 CWN 649 (Cal). 

S. 229 —- '-'rust — Security deposit by em¬ 
ployee or selling agent with company — Company 
going into liquidation — Nature of deposit — De¬ 
positor and other creditors, comparative • rights of. 

If the security deposit made with the company 
by its employee or selling agent can be regarded 
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as impressed with a trust, or can be regarded as 
being held by the depositee in a fiduciary capa¬ 
city, the depositer would in a competition with the 
creditors- of the cempany get the whole of his 
money and the right of the depositor would not 
be affected simply because it has not been kept 
by the company as an ear-marked fund but has 
been mixed up with other funds of the com¬ 
pany. On the liquidation of the company, the 
depositor would be entitled to get it back from 
the assets before any creditor, secured or unsecur¬ 
ed, of the company, can participate in the assets. 

If, however, the security deposit money can¬ 
not be regarded as being trust money or neld by 
the depositee in a fiduciary capacity the relation 
between the depositor and the depositee would be 
that of creditor and debtor and the former would 
have no preference over the creditors of the com¬ 
pany in liquidation but must share the assets pro 
rata with them. Whether the security deposit will 
be considered as trust money in the hands of the 
company or as a loan to it would depend upon 
the facts and circumstances of each case, and 
where there is a written contract, the question 
would have to be decided on a construction of that 
instrument. 

On the principle that where money is placed 
by a customer even in the hands of bank with 
a specific purpose, a trust is impressed, the depo¬ 
sit by its employee or selling agent with the com¬ 
pany as security for good behaviour or for the 
performance of other obligations must be regard¬ 
ed as trust money in the hands of the employer 
or the company, unless there are other terms 
and conditions which would make the relation 
between them to be that of creditor and debtor. 

The mere fact that there is, a stipulation for 
payment of interest on the deposit money, or the 
fact that in certain contingencies the employer or 
the company as the case may be, would be entitled 
to liquidate his or its claim from out of it against 
the employee or the selling agent would not estab¬ 
lish the relationship of creditor and debtor. AIR 
(Vol 30) 1943 Cal 105: 76 CLJ 74: ILR (1943) 1 

Cal 313: 47 CWN 245: 207 Ind Cas 239 (DB). 

—;—S. 229 — Company having current account 
with Travancore Bank at Nagarcoil — Bank sus¬ 
pending business on June 20, 1938 and in process 
of liquidation under Court’s order for its compul¬ 
sory winding up — Company having no account 
with Bank’s Bombay branch — On June 14, 1938, 
company instructing Bombay branch of Bank to 
collect amount of cheque in its favour on Indian 
Bank at Bombay and remit proceeds to Bank’s 
Nagarcoil branch to credit of company’s account 

— Bombay branch of Bank collecting amount next 
day but remitting it to Nagarcoil — Afier Bank’s 
liquidation amount remaining with Bombay branch 

— Bank's position held was of agent holding his 
principals money for special purpose — Com¬ 
pany held entitled to amount of cheque. 

The company carried on business at Nagarcoil 
in the State of Travancore and at Bombay. The 
Nagarcoil office had a current account with the 
Travancore National and Quilon Bank limited, 
which suspended business on June 20, 1938, and 
was in the process of liquidation under an order 
for its compulsory winding-up passed by the Court. 
The Bank had a branch at. Bombay, but the com¬ 
pany had no account there. On June 14. 1938. 
the company had instructed the Bombay branch 
ot the Bank to collect Rs. 5.000 the amount of a 
cheque drawn in its favour on the Indian Bank at 
Bombay, and to remit the proceedings to the Nagar¬ 
coil branch of the Bank to the credit of the com¬ 
pany’s account. The Bombay branch of the Bank 
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collected the amount of the cheque. the next day, 
but did not carry out its instructions to remit the 
money to Nagarcoil. • When the Bank went into 
liquidation the money remained with its Bombay 
branch and was never sent to Nagarcoil: 

Held, that so far as the company was concerned, 
the Nagarcoil and Bombay branches of the Bank 
were distinct business concerns and the ordinary 
relationship between a Bank and a customer keep¬ 
ing a current account with the Bank never existed 
between the company and the Bank in Bombay. 

If the money had got into the company’s ac¬ 
count at Nagarcoil, the Bank’s position would no 
longer have been that of an agent holding his 
principal’s monies. It would then have been en¬ 
titled to the control and use of the money, which 
would give the Official Liquidators a right to it 
fo 1 the benefit of the general body of creditors. 
But as the money never got to Nagarcoil, it be¬ 
longed to the company and the compony’s money 
could not be retained for the paying the Bank’d 
creditors. The Official Liquidators must pay it 
over to the company. AIR (Vol 29) 1942 Mad 646: 
55 MLW 430: (1942) 2 MLJ 128; 1942 MWN 529: 
ILR (1943) Mad 187: 206 Ind Cas 520 (DB). 

-S. 229 — Preferential creditor — Petitioner 

furnishing security for appointment in Bank — 
Agreement that Bank should hold security deposit 
as trustee — Use of money known to petitioner —* 
Fiduciary relationship, if changed — Trusts. 

The petitioner was appointed as cashier of a 
Bank and furnished security in cash. The amount 
was to carry interest and it was agreed that the 
money should be held by the Banx distinct and 
separate from other deposits and that the position 
of the Bank in respect of the security was to be 
that of trustee and not that of debtor and creditor. 
In the liquidation of the Bank, he claimed to be 
treated as a preferential creditor: 

Held, that the fact that the Bank did use the 
security deposit in its business and that this was 
known to the cashier who had a general charge 
of the books, did not alter in any way the terms 
upon which the contract between the petitioner 
and the Bank was made, namely that the Bank 
would hold the security deposit as trustees for the 
petitioner, and that a fiduciary relationship was 
created between the petitioner and the Bank in 
respect of the security deposit. AIR (Vol 24) 1937 
Cal 221: ILR (1937) 2 Cal 305: 171 Ind Cas 908. 

-S. 229 — Winding-up of insolvent company — 

Company agreeing to hire film to T on deposit of 
Rs. 1.000 — T sending Rs. 250 as earnest money — 
Company informing its inability to complete con¬ 
tract — Amount credited to suspense account of T 
—Demand by T but failure of company—Insolvency 
of company —T admitted as creditor claiming whole 
amount —Company having at its credit Rs. 1,100 at 
winding-up order—Company held trustee for T for 
Rs. 250 — T held entitled to whole amount — Presi¬ 
dency Towns Insolvency Act (III of 1909), S. 52 
( 1 ). 

A fiduciary position having been established, bet¬ 
ween the payer and the recipient, it must be 
shown that the moneys received can be identified 
as still in the hands of the. recipient. That does 
not mean that the actual moneys paid over to a 
recipient and paid into his own banking account 
are traceable, but an equivalent sum. As long as 
there is in possession of the recipient at material 
times, moneys of the total value of the sum held 
bv him to the benefit of another, that order is en¬ 
titled to take up the position that he has traced 
those monevs paid over by him. If the balance is 
less than the moneys paid, then the payer is en¬ 
titled to look to the recipient up to the amount of 
money remaining in his hands. 


1402 

A certain film distributing company agreed to 
hire a film to T on T’s depositing Rs. 1,000. T 
sent only Rs. 250 as earnest money but the Com¬ 
pany subsequently intimated to T that they were 
unable to conclude the agreement. This sum of 
Rs. 250 was entered in the Company’s books to 
the suspense account to the credit of T. T applied 
many times for the refund of this amount but the 
Company failed to re-pay this sum. The Company 
became insolvent and in the winding-up proceed¬ 
ings the Liquidator admitted T as one of the cre¬ 
ditors. The Company had at its credit Rs. 1,100 
in the Bank at the time of the winding-up order 
T claimed that he has entitled to the whole amount: 

Held, that fiduciary relationship had been 
established between T and the Company and the 
Company held the amount of Rs. 250 as trustees 
for T and that amount being in the hands of the 
Company at the winding-up order. T was entitled 
to the whole amount under S. 229, Companies Act, 
coupled with S. 52 (1), Presi. Towns Insol Act 
AIR (Vol 24) 1937 Mad 833: 46 MLW 260* (1938) 1 
MLJ 293: (1938) MWN 1178: 177 Ind Cas 50. 

-S. 229 — Liquidation — Deposit by selling 

agents as security — Fiduciary relationship — Pre¬ 
ference. 

A sum of money was deposited by a certain firm 
with a company as security for due discharge of 
their duty as their selling agents. It was agreed 
that the company should pay interest on the sum 
deposited and that it would be invested in Govt, 
securities. It was also agreed that the securities 
should be kept earmarked in some manner satis¬ 
factory to the selling agents. The company went to 
liquidation and the selling agents applied for a 
preferential claim in respect of the principal and 
interest: 

Held, that there was no fiduciary relationship 
between the company and the selling agents in res¬ 
pect of the sum but the relationship was only that 
of debtor and creditor, and that consequently the 
claimants were not entitled to preferential' pay¬ 
ment, but were only entitled to be paid pro rata 
along with the other creditors on a declaration 
of the dividend. AIR (Vol 19) 1932 Bom 311: 34 
Bom LR 728: 140 Ind Cas 814. 

8. Secured creditor. 

-S. 229 — Decree-holder attaching under O. 21, R. 

48, Civil P. C. an amount due to judgment-debtor 
from a Bank — Bank not depositing the amount in 
Court — Procedure under Rr. 63-A and 63-B of 
Civil P. C. not allowed — Bank going into liquida¬ 
tion : 

Held, that the decree-holder could claim no pre¬ 
ferential right by reason of his attachment. His 
rights would be controlled by S. 229 and he must 
take pro rata. AIR (Vol 29) 1942 Pat 508 : 21 
Pat 287 : 9 ER 14 : 202 Ind Cas 533 (DB). 

-S. 229 — Attaching creditor's position. 

Technically speaking an attaching creditor is not 
a secured creditor, an attachment creates no charge 
in favour of the attaching creditor, but it merely 
prevents and avoids alienation, and confers no right 
on the attaching creditor. AIR (V 17) 1930 Bom 
16 : 122 Ind Cas 836 : 31 Bom LR 1209 (DB). 

-S. 229 — Creditor attaching engine of company 

— For want of bids sale proceeding postponed _ 

Company voluntarily going into liquidation — 

Other creditors of company obtaining stay order_ 

Execution application of attaching creditor dispos¬ 
ed of — Nazir handing over company’s property to 
liquidator — Creditor held to have lost "position of 
attaching creditor and his application for treating 
as secured creditor was misconceived. AIR (V 17) 
1930 Bom 16: 122 Tnd Cas 3' Rom LR 1209 DBL 

-S. 229 — Compulsory liquidation — Secured 

creditor, position of. 


COMPANIES ACT (7 of 1913), S. 229-7. Priority—Trust money 


